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Before  Mr.  JntUoe  Turner,  OffioiaHng  cMrf  JuHice,  Mr,  JfuHoe  Pearmm,  and 
Mr.  Juetioe  Oldfleld. 

LACHMI  NARAIN  (Plaihtipp)  v.  RAJA  PARTA6  8INQH  (DmwDAjrr)  • 
Britieh  Territory  in  India,  Power  ofihe  Crown  to  Code. 
Beld,  that  the  Britiih  Crown  has  the  power,  without  the  interveotioD  of  the 
Imperial  Parliament,  to  make  a  cession  of  territory  within  British  India  to  a  foreign 
prince  or  feudatory.  The  opmion  expressed  by  the  Privy  Council  in  Bcnnodar 
Qordhan  v.  Deoram  Kanji  (1)  followed.  Question  as  to  what  amounts  to  a  cession 
in  sovereignty  discussed. 

Tms  was  a  suit  on  a  bond,  wluoh  charged  certain  Tillages  situ- 
ated partly  within  the  District  of  Bareilly,  and  partly  within  the 
territory  of  the  Nawab  of  Eampur,  with  the  payment  of  certain 
money^  the  suit  being  instituted  in  the  Court  of  the  Subordinate 
Judge  of  Bareilly.   The  defendant  set  up  as  a  defence  to  the 
suit,  amongst  other  things,  that  the  Subordinate  Judge  had 
no  jurisdiction  to  make  a  decree  for  the  sale  of  the  villages 
situated  within  the  territory  of  the  Nawab  of  Rampur,  inasmuch 
as  such  Tillages  were  not  within  the  North- Western  Provinces  of 
India  or  within  British  India,  but  belonged  to  a  Foreign  Prince, 
to  whom  they  had  been  ceded  by  the  British  QoTemment.  The  suit 
having  been  transferred  by  the  High  Court  to  itself  for  trial,  the 
following  issue,  amongst  others,  was  fixed  by  the  Court  for  trial, 
tiz.y  are  the  villages  (mentioning  their  names)  or  any  and  which 
of  them  within  the  local  jurisdiction  of  the  District  Court  of 
Bareilly.  The  facts  of  the  case  are  fully  set  forth  in  the  judgment 
of  the  Court. 

•Original  Suit  No.  8  of  1877. 
(1)  I.  L.  B.,  1  Bom.,  67. 
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1878        Mr.  Canlath  for  the  plaintifi. 
Laohmi       Pandit  Bishambar  Nath  and  Mir  Ahhar  SusaiUy  for  the 
Nabaiw  defendant. 
Baja  Pabtab    Mr.  Evans  appeared  as  amieuB  curice  in  support  of  the  defence  to 
Singh.         g^j.  ^Jiioj^  jj^s  been  set  forth  above. 

Mr.  Evam. — The  question  before  the  Court  is  whether  the  Court 
has  jurisdiotion  over  certain  villages  situated  in  a  tract  of  country 
the  subject  of  a  sanad  dated  the  23rd  June,  1860  (1).  Prior  to 
that  sanad  these  villages  formed  part  of  the  District  of  Bareilly, 
and  were  British  territory  in  India,  subject  to  the  jurisdiction  of 
the  British  Courts  of  Barei}lyy;an^  adnunistered  by  the  British 
Ezecuti7e  Government  That  ^eanad  purported  to  bestow  those 
villages  on  the  Nawab  of  Bampur and  to  annex  them  to  his  old 
territory  on  the  same  conditions  on  which  he  held  that  territory. 
This  does,  jjiot  purport  tp  alter  the  stiitus  pf  the  Nawab  or  to  give 
him  higher  rights  *in  the  annexed^tMritory  than  he  had  in  his  old 
territory.'  It*  is  thetefore  necfesfeary  to  ascertain  what  was  the 
nature  of  the  so-called  Jaghir  of  Eampur  and  of  its  ruler  the  Nawab. 
For  the  purpose  of  ascertaining  this  it  is  open  to  the  Court  to 
consult  histories,  treaties,  and  the  recorded  proceedings  of  Govern- 
ment, and  even  to  refer  to  the  Foreign  Office — The  Charkieh  (2) ; 
Taylor  y.  Barclay  (3).  [Mr.  Evam  then  referred  to  the  various 
matters  connected  with  the  history  and  status  of  Bampur  which  are 
fully  set  out  in  the  judgment,  and  to  a  report  from  the  Political 
Department  of  the  Government  of  India  upon  the  internal  admini- 
stration of  Rampur,  and  submitted  that  it  was  clear  that  Bampur 
was  an  autonomous  subordinate  State  of  a  class  well  known  and 
frequent  in  India  and  often  described  as  Feudatory  States.]  Apart 
from  evidence  the  Court  is  boimd  to  hold  that  Bampur  is  a  State  of 
this  class,  because  it  is  recognised  by  the  Executive  as  such,  and  the 
Court  cannot  go  behind  that  recognition  and  inquire  whether  it  is 
a  rightful  recognition  or  not— Wheaton,  Int.  Law.  Lawrence's  2nd 
annotated  ed.,  p.  47;  City  of  Berne  v.  The  Bank  of  England  (4). 
The  paramount  power  in  India  has  always  claimed  to  exercise  an 
undefined  power  of  control  over  this  class  of  States.   An  independ- 

(1)  iLitchiaoD's  Treaties,  ed.  by  Talbot,  (8)  2  Sim.,  213. 

ToL  ii,  p.  19.  (4)  9  Ves.,  847. 

(2)  L.  R.,  4  A.  &  E.  at  p.  74. 
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ent  State  has  been  defined  as  one  owning  no  supeiior  exoept;  tl^e.  1878^ 

Ifailer  of  the  Universe.   Probably  there  is  jio  independent  State.  Lachmi 

in  India  except  the  British  Government.   Nipal  (which  at  first  ^^^^^ 
eight  seems  an  exception)  theoretically  acknowledges  the  suze^  Eaja  Pabtab 

rainty  of  the  Chinese  Empire— Atchison's  Trefities,  ed.  by  Talbot,  Sihgh. 
ToL  ii,  p.  157.   It  is  clearly  recognized  by  the  text- writers,  on 
international  law  that  a  State  may  e^dst  qud  State,  t.^t»  retain  its. 

Political  perBonality, notwithstanding  a  very  great  immnt^io 
imperii resulting  from  its.relation  with  other  states. 

The  distinction  between  "  British  Territory  in  India**  or  "  Bri- 
tish India  '*  and  the  Native  States  of  India  over  which  the  Grown 
claims  to  exercise  the  imperial  powers  formerly  exercised  by  the  Mil- 
ghal  Emperors  of  Hindustan  has  always  been  clearly  recognised  (see 
the  Cisil  Procedure  Codes  of  1859  and  1877,  and  the  Extradition  Act 
of  1872).  This  distinction  was  evidently  in  the  minds  of  the  framers 
of  Stat.  21  and  22  Vic,  o.  106,  which  enacted  that  all  territories 
in  the  possession  or  under  the  Government  of  the  Company,  and  all 
rights  vetted  in  or  which  (if  the  Act  had  not  been  passed)  might 
have  been  exercised  by  the  Company  in  relation  to  any  territories^ 
should  become  vested  in  Her  Majesty.  **  The  distinction  is  here 
clearly  drawn  between  ^'  territories  in  the  possession  or  under  the 
Government  of  the  Company,  *'  and  other  territories  not  in  the 
possession  or  under  their  Government  over  which  they  claimed  to 
exercise  "  rights  *'  as  Paramount  Power. 

The  rights  and  obligations  existing  between  the  Paramount  State 
and  the  Subordinate  States  are  not  defined  by  any  law  nor  enforce- 
able through  Municipal  Courts—  [he  referred  to  the  recent  inquiry 
in  the  charges  against  the  Gaikwar  of  Baroda] ;  nor  could  a  Muni* 
cipal  Court  take  cognizance  of  any  breach  of  engagement  between 
State  as  such— i^awjflJ  o/ArcotY.  East  India  Company  (1).  The 
competency  of  States  in  this  position  to  enter  into  engagements  qtid 
States  with  the  Paramount  Power,  and  to  cede  territory  to  and 
accept  territory  from  the  Paramount  Power  is  abundantly  illustrated 
by  the  history  of  India  for  the  last  century. 

If  old  Bampur  was  a  quasi  Feudatory  State^  not  subject  to  Bri- 
tish administration  or  British  Courts,  but  self-governing^  it  follows 

(1)  2  Ve^.  56. 
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1878      that  British  territoiy,  if  annexed  to  that  State,  would  cease  to  be 
jj^cHui    s^^i^^t  to  the  juriBdiction  of  British  Courts,  and  would  beoome 
Nabaih    exclusively  subject  to  the  jurisdiction  of  the  Courts  of  that  State. 
IUja  Pabtab  For  it  is  undeniable  that  the  right  to  possession  of  land  can  only  be 
SiuQH.     tried  in  the  Court  of  the  State  to  which  the  territory  bebngs, 
because  the  Executive  Power  of  that  State  alone  has  power  to  put 
the  claimant  in  possession — Westlake,  art  61,  p.  66. 

Now  it  is  clear  from  the  records  now  placed  before  the  Court 
that,  after  the  grant  of  this  sanad,  these  villages  were  formally 
handed  over  by  the  Commissioner  of  Bareilly  to  the  persons 
deputed  by  the  State  of  Eampur  to  take  possession  :  that  the  records 
were  handed  over :  that  the  British  police  were  withdrawn :  that 
the  new  boundary  between  British  India  and  Bampur  was  liad 
down  by  the  survey  authorities:  and  that  from  that  day  to  this, 
for  18  years,  the  whole  Government  of  the  ceded  territory — revenue 
taxation,  police,  the  administration  of  civil  and  criminal  law— has 
been  conducted  by  the  officials  of  the  Bampur  State,  without  any 
interference  or  protest  from  any  British  authority  or  British  Court; 
and  that  in  1862,  before  the  present  High  Court  was  established, 
the  District  Court  of  Bareilly  and  the  Sadar  Dewani  Adalat  of  the 
North-Western  Provinces  had  declined  to  exercise  jurisdiction  on  j 
the  ground  that  these  villages  were  no  longer  British  territory  (1). 

It  would  be  enough  to  stop  here,  because,  where  once  it  is 
proved  that  territory  is  peaceably  in  the  possession  of  a  Foreign 
State  and  has  been  peaceably  and  willingly  handed  over  to  that 
Foreign  State,  and  the  administration  thereof  voluntarily  aban- 
doned by  the  British  Executive,  the  jurisdiction  of  the  British  Courts 
ceases  "  ipso  facto. "  Whom  are  they  to  address  tbeir  suits  and 
processes  to  P  If  the  Court  exercises  jurisdiction  and  sells  the  land, 
the  Court  is  bound  under  s.  263  of  the  Procedure  Code  to  place  the  i 
purchaser  in  possession  by  ejecting  the  defendant  or  any  person 
holding  for  him.  The  distinction  between  "  de  facto  "  and  mere 
"  de  jure  sovereignty  in  its  efTeot  on  allegiance  is  pointed  out  in 
Calvin* 8  case  (2).  But  when  a  "  de  facto  "  government  is  recognised 
by  the  Executive,  I  submit  that  it  is  no  longer  open  to  the  Munici- 
pal Courts  of  the  State  which  has  so  recognised  it  to  enter  into  the 

(1)  Misc.  R.  A.  No.  1384  ot  1863,  (2)  Coke's  Reports, 

decided  the  Ist  November,  1862. 
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question  whether  it  is  or  is  not  **dejure  "  owner  of  the  domain  of  1878 
which  it  has  been  so  recognised  to  he  the  Sovereign.   That  peaceable  Jj^q^^i 
and  nndisputed  possession  is  a  good  title  in  international  law  apart  ^C^abain 
from  lapse  of  time  or  prescription  is  expressly  stated  by  Phillimore  BajaPabtab 
in  his  Treatise  on  International  Law.   It  is  not,  however,  necessary  ^ii^oh. 
to  rest  npon  this,  for  there  is  a  good  and  valid  cession  **  dejure. " 
[Mr.  JEcam  then  referred  to  the  despatches  of  the  Secretary  of 
State  for  India,  and  the  evidence  of  transfer,  and  to  the  argument 
in  the  Bhaunagar  Case  (1)  and  the  cases  there  dted,  and  to  the 
Charters  and  Acts  relating  to  the  East  India  Company  which  are 
fully  referred  to  in  the  judgment.] 

The  result  would  appear  to  be  that  according  to  the  theory  of 
English  law,  the  whole  contractual  power  of  the  State  and  the  powers 
of  gift  and  acceptance  are  vested  solely  in  the  Crown.  This  cession 
appearing  to  be  authorised  by  the  Crown,  it  lies  on  those  who  say  it 
is  ultra  tires  of  the  Crown  to  show  how  the  power  of  the  Crown  has 
been  limited  or  cut  down.  The  effort  to  do  this  on  the  part  of  the  res- 
pondents in  the  Bhaunagar  case  failed  completely.  The  proposition 
that  the  Crown  could  not  cede  in  time  of  peace  without  the  consent 
of  Parliament  is  not  sustainable.  There  is  not  even  a  single  dictum 
in  any  test-writer  on  English  Constitutional  Law  to  be  found  in 
favour  of  it,  and  there  are  instances  in  which  such  cessions  have 
been  made,  but  no  instances  in  which  the  consent  of  Parliament 
was  asked.  But  even  if  the  power  to  cede  were  exercisable  only  at 
the  dose  of  a  war,  the  cession  would  be  good,  for  it  was  made  after 
and  in  consequence  of  the  Indian  Mutiny  as  a  reward  for  faithful 
assistance  rendered  at  that  crisis. 

The  proposition  that  the  Crown  could  not  cede  territory  which 
had  been  legislated  for  without  such  consent  is  equally  devoid  of 
authority  and  equally  opposed  to  precedent.  In  addition  to  the  case 
of  Bencoolen  there  is  the  cession  of  Nawabganj  in  exchange  for 
Handia.  This  is  a  case  directly  in  point,  for  Nawabganj  was  part 
of  the  district  of  Gorakhpnr  ceded  to  the  British  in  1801  by  the 
same  treaty  by  which  these  19  villages  were  ceded.  In  1803  no 
less  than  50  Eegulations  were  passed  giving  a  complete  system  of 
laws  and  institutions  and  establishing  Courts  in  these  districts. 

(1)  I.  L.  R.,  1  Bom.,  367. 
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1878      Nawabganj  was  subseqiiently  ceded  to  the  Nawab  of  Oudh  in  the 
Lachmi  of  t)eaoe  and  became*  part  of  his  kingdom.   Yet  it  never 

Nabaiw  ^occnited  to  any  one  that  the  process  of  any  British  Court  would 
IUja  Pabtab  *tin  in  that  pirt  of  Oudh  between  the  date  of  that  (Jession  and  the 
81KGH.  when  the  kingdom  of  Oudh  "wfes  finally  annexed  and  made 

Britifeh  territory.  Chinsurah  and  Chandemagore  were  legislated  I 
for  before  cession. 

If  the  general  right  of  the  Crown  to  cede  territory  in  other 
portions  of  its  dominions  were  not  so  clear  as  it  is,  it  might  well  be 
contended  that  the  Crown  possessed  that  power  in  India.  For  that 
power  has  been  exercised  from  time  immemorial  by  the  Sovereigns 
whom  we  have  succeeded.  It  was  exercised  for  about  a  century 
by  th^  East  India  Company  as  delegate  of  the  Crown  without 
question,  and  was  freely  exercised  by  the  Crown  immediately  af tCT 
it  took  over  the  direct  government  of  India,  and  was  never  chal- 
lenged tin  the  Bhaunagar  Case. 

That  case  was  very  different  to  this.  In  that  case  there  was 
undoubted  jurisdiction  when  the  suit  was  fil^.  There  was  no 
evidence  of  any  actual  delivery  of  possession  to  any  State.  The 
question  was  whether  a  certain  document  or  documents  had  the 
effect  of  validly  ceding  British  territory,  and  it  was  decided  that, 
as  the  documents  did  not  purport  to  cede  territory,  they  formed 
no  bar  to  the  prosecution  of  the  suit. 

It  has  been  well  remarked  by  Sir  Henry  Maine  in  an  unpub- 
lished note  on  the  subject,  "  that  if  European  principles  are  to  be 
applied  to  the  interpretation  of  the  relations  between  the  Indian 
Government  and  the  Native  Chiefs,  they  must  rather  be  the  prin- 
ciples of  the  Law  of  Nations  than  those  of  English  Municipal  Law. 
International  Law  has  'modes  of  international  acquisition'  whidi 
are  set  forth  in  the  text-books,  e  gly  Phillimore,  vol.  i,  pp.  256, 315, 
but  following  Boman  Law  it  regards  documents,  not  as  modes 
of  acquisition,  but  as  evidence  of  acquisition.  Strictly  speaking, 
alienation  is  effected  by  delivery  of  possession  (^rflk/tYw)  and  accept-  \ 
ance."  It  makes  no  difference  that  the  cession  is  by  sanad  and  ^ 
kharita  and  not  by  a  treaty.  The  engagements  are  just  as  valid 
and  the  form  usual  in  India.  As  to  the  term  **jaghir"  the  grant 
of  the  Diwani  to  the  East  India  Company  was  in  the  instrument  of 
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grant  termed  a  jaghir.  The  history  of  India  in  the  time  of  the  later  1878 
Mughal  Emperors  is  full  of  <sases  of  -persons  really  mdependent  Laohmi 
bearing  titles  indicative  of  dependence,  .       •  N^baik 

Here  tfiere  has  b^en  complete  delivery  of  possession  followed  by  Ea/a  Pabtab 
Ibng  and  peaceable  enjoyment;.  The  gift  or  cession  appears  to  h&v^ 
been'  made  by  a  competent  donor  and  accepted  by  a  competent 
donee,  18  years  ag6. '  The  transaction  being  one  between  States  in 
their  political  capacity,  if  the  donor  wished  to  resume'  the  gift  as 
invaCd,  no  Municipal  Court  could  take  cognizance  of  the  'claim. 
*War  is  the  litigation  of  Stttt^s,  and  the  only  mod«  of  trial  is^the 
wager  of  baftlei  But  neither  the  donor'  nor  donee  is  dissatisfied 
with  the  transaction.  i  '  i 

The  cession  would  appear  to  be  an  act  of  State  done  by  that 
power  in  the  State  to  which  the  performance  of  siich  acts  is  otdiiia- 
rily  intrusted  by  the  nation,  and  if  this  once  becomes  apparent,  the 
Court  will  not  examine  further  into  the  matter.  The  plaintiff  in 
this  case  is  a  British  subject  who  took  a  mortgage  of  the  villages 
10  years  after  the  cession,  while  they  were  •*  de  facto part' of  the 
Bampur  State  and  administered  to  by  Bampuf  officials. '  Hef  now 
argues  that  the  cession  is  invalid  and  that  this  Court  has  jurisdiction 
to  deal  with  the  land.  I  submit  that  the  "  de  facto  "  cession  pleaded 
and  proved  by  the  defendant  is  a  good  plea  in  bar  of  suit  so  far  as 
it  relates  to  these  19  villages,  and  that  the  qiiestibn  of  the  original 
validity  of  the  cession  does  not  arise.  But  as  the  question  has  bben 
raised,  I  further  submit  that  the  cession  was  and  is  a  dearly  good 
and  valid  cession  of  territory  in  form  as  well  as  in  substance,  and 
that  there  exists  no  grounds  for  questioning  it. 

Mr.  Conhn. — Admitting  that  there  has  been  a  cession  of  the  vil« 
lages  in  dispute  to  thoNawab  of 'Bampur;  it  was  a^  cession  by  mere 
grant  and  not  a  cession  ih  full  sovereignty,  and  net  only  was  it  a 
oession  by  mere  gi^nt,-  but  the  grant  was  conditional  The  sanad 
for  the  villages  states  that-  they  were  bestowed  "  on  the  Nawab 
on  the  same  conditions  as  those  on  whidi  he  holds  his  old  territory* 
His  old  territory  is  held  by  the  Nawab  in  jaghir,"  that  is  to 
say,  subject  to  his  obedience  and  fidelity  to  the  Paramount  Power 
and  to  the  right  of  the  Paramount  Power  to  resume  the  territory 
if  it  so  pleases  (art.  4  of  Engagement  No.  lY  relating  to  the 
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1878     State  of  Bampur,  Aitohison's  Treaties,  ed.  by  Talbot,  vol.  ii,  p.  9 : 
Lachhi    artfiu  2  and  4  of  Engagement  No.  Y,  ibid.^  voL  ii,  pp.  10, 11 ; 

art.  2  of  Engagement  dated  the  30th  Deoember,  1794,  ibid.,  vol. 
BajaFabtab  ii,  p.  13 ;  the  deed  of  aoknowledgment  dated  the  30th  Deoember, 
1794,  ibid.,  voL  ii,  p.  15 ;  agreement  dated  the  21st  Angnst, 
1840,  ibidy  vol  ii,  p.  18;  agreement  dated  the  10th  April,  1855, 
ibid.,  vol.  ii,  p.  19 ;  and  art.  2  of  agreement  with  the  Nawab 
Wazir  of  Ondh  dated  the  19th  September,  1781,  ibid.,  voL  ii,  p.  81). 
Where  territory  has  been  ceded  in  full  sovereignty  it  is  expressed 
to  be  so  oeded-*-see  sanads  given  to  the  Bajas  of  Jheend  and 
Nabha  on  the  5th  May,  1860,  Aitohison's  Treaties,  ed.  by  Talbot, 
voL  vi,  pp.  82,  87.  Where,  too,  a  cession  in  full  sovereignty 
is  made,  it  is  made  by  "  the  Viceroy  and  Governor-General " — 
see  the  same  sanads — and  not  by  Gt)vemment " — see  the  sanad  for 
the  villages  in  dispute.  The  validity  of  a  mere  grant  of  territory, 
and  Qf  a  grant  not  in  full  sovereignty,  cannot  be  determined  with 
reference  to  the  principles  of  international  law.  The  cession  in 
this  case  was  not  made  by  the  Crown.  The  consent  of  the  Crown 
was  not  asked  for,  and  no  direct  sanction  was  given  by  the  Crown. 
The  power  to  cede  territory  in  India  in  the  time  of  peace  is  vested 
in  Parliament  It  is  true  that  by  Letters  Patent  granted  by  Geo. 
II.  to  the  East  India  Company,  bearing  date  the  14th  January, 
I758f  the  East  India  Company  were  empowered  to  make  treaties 
of  peace  and  cessions  of  territory,  but  the  Charters  granted  by  the 
Crown  have  always  been  confirmed  by  Parliament— see  the  Act  63, 
Geo.  m.,  c.  155.  Moreover,  all  the  rights  and  interests  pos- 
sessed  by  the  Company  were  placed  by  it  at  the  disposal  of  Parlia- 
ment—see preamble  to  the  Act  3  and  4  Wm.  IV.,  o.  85.  From 
the  passing  of  that  Act  up  to  the  time  of  the  mutiny  there  have 
been  no  important  cessions  of  territory  in  India  in  the  time  of 
peace  by  the  Governor-General.  The  instances  of  such  cessions 
referred  to  by  Mr.  Fitaqames  Stephen  in  the  Bhaunagar  Case  (1) 
occurred,  with  two  exceptions,  before  the  passing  of  that  Act 
The  two  excepted  instances  occurred  in  1846  and  in  1856  respec- 
tively, and  in  one  instance  the  territory  ceded  was  conquered 
shortly  before  its  cession.  That  the  power  to  cede  territory  in 
India  is  vested  in  Parliament  appears  also  from  the  provisions  of 
<1)  L.  B.  6.  Ind.  App.  at  pp.  128, 129. 
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8.  49  of  the  Act  24  and  25  yio.»  c.  85.   It  is  there  enacted  that  the  1878 
bonndary  of  any  province  or  territory  cannot  be  altered  by  the  j^^j,^^^ 
Qt)vemor-General  without  the  sanction  of  Her  Majesty.  Nabun 

V, 

Where  the  Crown  has  ceded  territory  in  the  time  of  peace  it  will  Raji  Pabtib 
be  found  that  it  has  done  so  with  reference  to  a  treaty  of  peace. 
Treaties  of  peace  are  entered  into  in  pursuance  of  negotiations,  and 
for  obvious  reasons,  it  is  important  that  such  negotiations  should  be 
concluded  as  quickly  as  possible.  The  nation  has  therefore  confer- 
red on  its  supreme  executive  the  right  of  making  treaties  of  peaoe» 
and  where  such  right  exists,  the  right  of  ceding  territory  follows  as 
a  consequence.  But  where  there  is  no  treaty,  there  is  no  right  of 
cesfflon.  A  cession  of  territory  by  the  Crown  in  time  of  peace 
without  reference  to  a  treaty  is  beyond  its  prerogative— Forsyth 
Const.  LaWy  p.  182.  The  cession  in  this  case  was  made  off  hand, 
in  the  time  of  peace  and  without  reference  to  a  treaty,  in  tlie  belief 
that  it  woTild  pass  unquestioned,  and  is  invalid.  A  cession  of 
territory  by  mere  grant,  and  that  a  conditional  grant,  cannot 
release  the  inhabitants  of  such  territory  from  their  allegiance,  and 
unless  a  cession  of  territory  does  release  its  inhabitants  from  their 
all^ianoe,  it  is  invalid — Forsyth,  Const.  Law,  p.  186. 

The  Court  (Tuknek,  0.  C.  J.,  Pbarson,  J.,  and  Oldfield,  J.) 
delivered  the  following 

Judgment. — On  the  22nd  June,  1871,  the  plaintiff,  a  banker 
at  Bareilly,  advanced  to  the  defendant  Bs.  1,20,000  to  bear  inter- 
est at  one  per  cent,  per  mensem,  and  with  the  following  stipula- 
tions :  that  whatever  interest  might  remain  due  at  the  end  of  each 
year  should  be  added  to  the  principal  and  bear  interest  at  the  rate 
agreed ;  and  that,  in  the  event  of  the  plaintiff  finding  it  necessary 
to  resort  to  legal  proceedings  for  the  recovery  of  any  sum  due 
to  him,  the  debt  should,  even  after  decree,  bear  interest  at  the 
rate  agreed.  As  security  for  the  loan,  the  defendant  mortgaged 
a  large  number  of  villages.  Default  having  been  made  in  the 
payment  of  principal  and  interest,  the  plaintiff  on  the  15th  Sep- 
tember, 1876,  instituted  this  suit  to  recover  Bs.  2,17,402-8-0, 
due  in  respect  of  principal  and  interest  up  to  the  date  of  suit  and 
future  interest  at  the  rate  agreed,  by  bringing  to  sale  the  estates 
mortgaged. 
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1878        The  defendant  admitted  the  execution  of  the  mortgage-deed 
Lachih  '  receipt  of  the  consideration ;  he  also  admitted  thtft  no  moneys 

Nabaiw  had  been  paid  in  respect  of  principal  or  interest;  but  he  pleaded 
RajiPabtab  *^hat  the  stipulation  for  the  payment  of  compound  interest  was  a 
SuffOH.  penal  provision  which  the  Court  was  not  bound  to  enforce ;  and 
that  the  stipulation  for  the  payment  of  interest  after  decree  at  the 
rate  of  12  per  cent,  was  inoperative,  in  that  it  could  not  oust  the 
discretion  of  the  Court  to  award  interest  on  the  sum  decreed  at 
such  rate  as  the  Court  might  think  proper.  The  defendant  also 
pleaded  that,  of  the  estates  mortgaged,  nineteen  were  not  within 
the  North- Western  Provinces  nor  within  British  India,  but  were 
within  the  territory  of  a  Foreign  Prince,  having  been  ceded  to  his 
Highness  the  Nawab  of  Bampur,  and  that  the  Court  had  no  juzis- 
diction  to  order  the  sale  of  these  estates. 

The  plainjbiff  contended  that  he  was  entitled  to  interst  at  the  rate 
agreed,  and  that  the  estates  to  which  the  last  plea  referred 
were  from  of  old  and  still  continued  to  be  British  territory ;  that 
the  alleged  cession  conferred  on  the  Nawab  merely  the  right  to 
receive  the  public  revenue  assessed  on  the  estate  and  not  territory 
in  sovereignty ;  that  the  Nawab  was  not  competent  to  accept  terri- 
tory in  sovereignty;  and  that  territory  in  British  Lidia  obuld  not 
be  ceded  without  the  consent  of  Parliament,  which  consent  had  not 
been  obtained. 

Seeing  that  the  issue  relating  to  jurisdiction  raised  important 
questions  of  law,  this  Court,  with  the  consent  of  the  parties,  called 
the  case  up  to  its  own  file  for  trial. 

Inasmuch  as  the  claim  affects  estates  admittedly  within  the 
jurisdiction  of  the  Courts  of  Bareilly,  as  widll  as  estates  which  are 
alleged  to  be  outside  the  area  of  the  territorial  jurisdiction  of  those 
Courts,  we  must  dispose  first  of  the  issues  relating  to  int^i^. 
(After  disposing  of  these  issues  the  judgtoient  proceeded  as  follovro:) 
We  find  that  the  plaintifi  is  entitled  to  recover  Rs.  1,20,000  princi- 
pal and  Bs.  97,402-8-2  interest  up  to  date  of  suit,  and  interest  on 
the  whole  debt,  Rs.  2,17,402-8-0,  at  the  rate  of  12  per  cent  from 
the  institution  of  the  suit  until  realisation. 

It  remains  for  us  to  determine  whether,  for  the  satisfaction  of 
the  amount  due  or  to  become  due,  the  Courts  of  Bareilly  would  be 
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Mmpetent  to  order  the  8al«  aa  well  o£  the  estates  wbioh  lie,  within  1^78 
the  territory  alleged  to  have  beea  ceded  to  the  Nawab  of  Ram-  ^ichmi 
pnr  JBL3  of  the  estates  which  admittedly  still, remain  in  the  District  Nabijn 
of  Bareilly.  Ru-^  Pabtab 

The  Nawab.  Mahpmpd  T^snf  Ali  Kban  Bafiadur,  paving  ren- 
dered  (^napicupns  services  to  the  ^riti/sh  Government ,  4^^u^g  the 
mutii)^yr  it  was  determine^  to  po^fer  pn  him  a  substanjtial  reward. 
It  vas  at  first,  proposed  to  ipake  over  to  him  the  p^rgana  of  Kashi- 
pur  adjoioing  Kampnr  on  the  north-wost,  but  bounded  on  three 
sides  by  British  territory.  ;  The  inqonveni^noe  of  the  existeijce  of 
a  ''Foreign  State''  i^  the  midst  of  British  territory  was  pointed 
out  to  the  Government  of  Indi^  by  the  lieuteiiant-Qovemor, 
North- West^ru  Provinces,  on  the  2pth  January,  I860  ;  and  for 
this  and  other  reasons  it  was  suggested  that,  in  substitution  for 
Kashipur  the  Nawab  should  receive  certain  villages  in  the  Pis- 
triot  of  Bareilly^  which  had,  oncp  formed  part  of  the.Bampur  , terri- 
tory and  had  been  taken  from  it  at  the  close  of  the  last  century, 
and  also  certain  villages  in  the  District  of  Moradabad.    These  pro- 
posals were  sanctioned,  and  Mr.  Inglis^  the  Collector  of  Bareilly, 
in  the  early  part  of  the  year  1860,  gave  possession  to  the  Nawab's 
agents  of  the  villages  in  Bareilly,  and  amoDg  them,  of  the  nineteen 
villages  before  mentioned.    The  revenue  records  were  at  the  same 
time  delivered  to  the  Nawab's  representatives,  and  proclamation 
of  the  chaise  was  n^ade  thrpughout  the.T^hole  of  the  assigned  tract." 
On  the  10th  May,  1860,  the- Government,  North- Western  Provin- 
<oe8,'Teported  Mr.  IngUs'  proceedings  to  the  Government  of  India, 
and  on  the  23rd  June,  1860,  a  sanad  was  executed  by  the  order  of 
the  Viceroy  and  Govemor-Genemal  in  the  following  terms : 

'  Whereat  Fnmind  DU  Pizeer  Nawab  Mahomed  Tnsof  Ali  Khan  Bahadur 
Kawab  of  Bampiur^  exhibited  from  the  commencem  ent  of  the  rebellion  to  the 
end  his  nnswerring  loyalty  to  the  British  Oovemment  by  affording  personal 
and  pecaniary  aid,  protecting  the  lives  of  Christians  and  rendering  other  good 
«enices,  io  the*  satisfaction  o^  GoTernnenty  the^  Nawab  has  already  been 
tanked*  a  killat  of  distinction^  hi^  been  conferred  upon,  him,  the  number  of 
^  salute  ^uns  has  .been  increased,  and  an  addition  has  been  made  to  his  titles 
In  Jorther^reeognition  of  his  .services  the  QoFemment  hereby  bestows  on  him 
the,  villages  in  Bareilly  and  Moradabad  as  per  separate,  schedules,  assessed  at 
Bi.  I^f527.*4-Q,  in  perpetuity,  from  generation  to  generfktion.  The  above 
villages  are  now  annexed  ta  the  old  territory  of  the  l^fkwab  on  the,  same  condi- 
tions on  which  he  holds  that  tenitory." 
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1878  The  names  of  the  nineteen  villagee  appear  in  the  schedale 
LucHMi  ©iititled  "  Last  of  villages  situated  in  Bareilly.'* 
NARi.iN  rpij^  transfer  of  the  villages  to  the  Nawab  excited  the  appre- 
EuA  Pabtab  hensions  of  the  zamindars,  who  petitioned  the  Government  of  India 
that,  on  the  expiry  of  the  settlement^  their  proprietary  right  might 
be  maintained.  The  substanoe  of  the  petition  having  been  oom- 
munioated  by  the  Lieutenant-Governor  to  the  Nawab,  His  High- 
ness addressed  a  kharita  to  the  lieutenant-Governor,  in  which, 
referring  to  the  confident  hope  expressed  by  the  Lieutenant- 
Governor  that  he  (the  Nawab)  would  not  fail  to  consider  the  right- 
ful claims  of  the  petitioners,  the  Nawab  assured  His  Honour  that, 
if  it  pleased  the  Almighty,  the  rights  of  these  petitioners,  as  well 
as  of  others  in  the  same  situation,  would  be  duly  respected  and 
regarded,  inasmuch  as  he  had  in  his  administration  made  a  point 
of  governing  his  subjects  on  the  recognised  principles  of  equity 
and  justice  which  obtained  under  the  British  rule. 

On  the  7th  March,  1862,  a  despatch  was  addressed  by  the 
Secretary  of  State  to  the  Governor-General,  of  which  the  follow- 
ing paragraphs  are  material : — 

I  have  received  and  considered  in  ConncU  year  letter,  dated  22nd 
Jnne,  1861«  relative  to  the  snhetitation,  with  the  consent  of  the  Nawah  of 
Bampor,  of  villages  amoanting  in  valae  to  Rs.  1^S,500  for  the  pargana  of 
Kashipnr  as  the  reward  of  his  services  daring  the  recent  distorhanees. 

*'(iii)  I  learn  with  mnch  satisfaction  that  the  Nawah    has  freely 

and  willingly  consented  to  accept  villages  in  the  Bareilly  and  Moradabad  dis- 
tricts yielding  ahont  Rs.  1,28,000«  in  lien  of  the  Eash  ipur  pargana,  which  ha 
is  stated  to  have  estimated  as  prospectively  worth  to  him  two  lakhs  of  rupees  per 
annnm. 

'<(iv)  Among  the  papers  snhmitted  with  yonr  despatches  is  a  memo* 
rial  of  some  of  the  proprietors  of  the  transferred  estates,  setting  forth  in  tem- 
perate language  objections  which  must  be  admitted  to  be  far  from  nnreason- 
able  to  the  arrangement  yon  have  made. 

»(v)  The  transfer  to  a  Native  State  of  villages  which  have  been  long 
nnder  British  administration,  and  formed  part  of  one  Regulation  Province,  is 
always  objectionable.  X  observe  that  all  these  villages  which  have  been  trans- 
ferred to  the  Nawab  of  Rampur  by  the  present  arrangement  have  ever  since 
our  acquirition  of  Eohilkhand  belonged  to  the  District  either  of  Bareilly  or 
Moradabad.  They  appear  to  be  all  held  direct  from  Government,  their  res- 
pective proprietors  h&ng  the  sudder  malguiars  paying  their  revenue  to  the 
CoUector  without  the  inUrvention  of  any  talukdar. 
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'*(Ti)  The  Nawsb  must  andentand  that  in  those  Tillages,  all  that  he  acquires  1S78 
by  the  transfer  is  the  right  to  collect  and  appropriate  the  assessed  revenue,  the  — -filcwm 
amount  of  which  cannot  be  increased  during  the  period  of  existing  engagements;  ^j^bain 
and  that,  after  the  expiration  of  the  present  settlement,  the  proprietors  will  be  v, 
entitled  to  re-assessment  with  the  Nawab  on  the  same  principles  as  are  accorded  R^'^  ^ abtab 
by  jour  officers  to  the  villages  similarly  circumstanced  in  the  dutrict  from  which 
they  are  unwillingly  transferred. 

"  (vii)  I  am  glad  to  observe  that  you  have  directed  that  the  Nawab  be 
informed  that  you  expect  him  to  respect  existing  rights  and  tenures.  I  am  of 
opinion  that  a  stipulation  to  this  eiOfect  should  be  inserted  in  the  sanad  of  grants 
which  I  request  may  be  done,  and  that  a  copy  of  the  sanad  may  be  forwarded  for 
my  information." 

The  Government  of  India,  having  received  from  the  Nawab  the 
khaiita  above  mentioned,  considered  it  unnecessary  to  alter  the 
sanad  which  had  been  abready  executed.  Replying  to  the  despatch 
of  the  Government  of  India  on  this  subject,  the  Secretary  of  State, 
in  a  despatch  dated  9th  February,  1863,  observed: 

''Her  Majesty's  Government  regret  that,  in  the  original  grants  transferring 
the  several  tracts  of  country,  no  words  were  introduced  for  the  maintenance  of 
existing  rights  in  the  land ;  they  do  not  wish  you  to  adopt  any  other  measures 
for  the  furtherance  of  the  object  in  view  than  such  as  may  be  resorted  to 

without  giving  offence  to  the  respective  Chiefs  or  exciting  mistrust  in  their 

minds." 

It  was  subsequently  discovered  that,  owing  to  similarity  of 
names,  an  error  had  occurred  in  the  assessment  of  villages.  To 
rectify  this  error,  it  was  proposed  that  the  Nawab  should  re-trans- 
f  er  to  the  British  Government  Fiparia  and  Ghakarpur,  but  should 
remain  in  possession  as  mmfidar  of  these  villages,  which  should 
be  subject  to  the  Givil,  Griminal  and  Eevenue  Eegulations  in  force 
in  British  territory ;  and  that  in  exchange  for  Pipariaand  Ghakar- 
pur, in  Serouli,  he  should  receive  Piparia  and  Bhikampur  in  par- 
gana  Ghowmehla.  The  Nawab  assented  to  these  terms  in  a  khutj 
dated  22nd  March,  1864,  and  the  arrangement  was  communicated 
to  the  Secretary  of  State.  In  a  despatch,  dated  7th  November, 
1864,  the  Secretary  of  State  approved  the  alterations  that  had  been 
made ;  and  observed  that  the  instructions  of  Government  that  a 
territory  yielding  an  annual  revenue  of  between  Es.  1,28,000  to 
Bs.  1,29,000  be  made  over  to  the  Nawab  in  exchange  for  the 
pargana  of  Kashipur  were  fulfilled. The  despatch  continues : 
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1878     "  Under  tlie#©  mw  urtangralents,  the  NawAb  will  oontinu©  to  hold, 
Lachmi         ^^'y  ^  muafidar  and  Bub])Bot  to  British  Civil,  Criminal,  and 
Naraiit    Revenue  Regulations,  Piparia  and  Chakarpur  (worth  Rs.  1,681) 
Ea  JA  PaStab  lately  made  over  to  him,  in  full  sovereignty,  under  a  misapprehension 

81HOH.    Q^^^  ijjjgy  ^^j.^  identical  with  two  villages  of  the  same  name  

(iv)  Her  Majesty's  G-ovemment  are  gratified  that  the  Nawab  should 
have  again  complied  with  your  request  involving  a  *  small  loss  to 
him  of  revenue  and  diminution  of 'Ws jurisdiction.  iL  conununica^ 
tion  to  this  effect  should  be  made  to  His  Highness. 

From  the  year  1860,  when  Mr.  Inglis  gave  possession,  to  th« 
Nawab,  up  to  the  present  time,  it  has  not  been  shown  that  the  Brit- 
ish  authorities  have  exercised  any  administrative  or  judicial  func- 
tions in  the  villages  transferred.  On  the  other  hand,  it  is  shown 
that  in  November,  1862,  the  Sadr  Biwani  Adalat,  North- Western 
Provinces,  refused  to  disturb  an  order  of  the  Judge  ot  Bareilly 
declining  to  issue  process  in  execution  of  a  decree  of  the  Privy 
Council  against  certain  estates  of  the  defendant  in  this  suit,  on  the 
ground  that  they  had  been  imnsferred  from  British  territory 
to  that  of  the  Nawab  of  Rampur  (1).  It  has  not  been  <kn26d 
on  the  part  of  the  plaintiff  that,  from  the  date  above  mentioned', 
administrative  and  judicial  functions  have  been  exercised  in 
the  transferred  villages  under  no  authority  than  that  of  the 
Nawab. 

The  documents  to  which  we  have  referred  and  the  admitted 
facts  leave  no  room  for  doubt  that  there  has  been  not  merely  an 
assignment  of  revenue  but  a  transfer  of  territory.  We  assent  to 
the  argument  that  in  such  arrangements  we  are  not  to  look  to 
documents  as  operating  by  their  own  force  to  transfer  sovereignty — 
Kent's  Commentaries,  10th  ed.,  vol.  i,  s.  177.  We  are  to  look 
to  what  was  done ;  though  we  may  consider  the  language  of  docu- 
ments as  evidence  of  what  was  intended  to  be  dbne.  The  circum* 
stance  that  the  arrangement  was  recorded  in  a  sanad  is  not 
incompatible  with  a  cession.  It  is  not  inconsistent  with  usage 
in  this  country  that  a  grant  of  sovereignty  or  territory  by  the 
Paramount  Power  to  a  Feudatory  should  be  expressed  in  a 
sanad.   The  East  India  Company  in  1818  entered  into  a  treaty 

(1)  HiMc.  B.  A.  K6. 1684  of  1862,  decided  the  l8t  K<rreabar,  1868. 
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•with  the  Nawabof  Bhopal,  whereby  it  was  stipulated 'that  the  WB 
Nawab  and  his  suooessors,  although  bound  to  act  in  co-operation  i^j^chmi 
with  the  British  Government  and  to  acknowledge  its  supremacy, 
should  remain  absolute  rulers  of  their  country — Aitchison's  Treaties,  Baja  Pajktab 
ed.  by  Talbot,  vol.  iii,  370 ;  yet  when,  as  the  reward  for  services  in 
the  mutiny,  pargeina  Bairsea  was  granted  to  the  Bhopal  State  in 
sovereignty,  the  grant  was  expressed  in  a  sanad — Aitchison's  Trea- 
ties, ed.  by  Talbot,  vol.  iii,  374.   So  also,  treaties  had  been  made 
with  Holkar  in  1805  and  1818,  but  when  in  1844  the  guddee  became 
vacant,  intimation  of  the  bestowal  of  the  principality  on  Maharajah 
Tookajee  and  the  heirs  of  his  body  lawfully  begotten  was  conveyed 
to  him  by  sanad.   Pattiala  is  the  largest  of  the  Sikh  States.  In 
recognition  of  the  assistance  rendered  by  the  Maharajah  during 
the  Nepal  war,  portions  of  the  Eeonthul  and  Bughut  States  were 
conferred  on  him  and  his  heirs  for  ever  by  sanad,  dated  20th 
October,  1815.   At  the  close  of  the  Sikh  war,  the  Maharajah 
received  a  sanad,  dated  22nd  September,  1847,  recognising  him 
as  entitled  to  continue  in  possession  of  his  ancient  hereditary  estates 
with  all  Government  rights  thereto  belonging,  of  police  jurisdiction 
and  collection  of  revenue,  free  from  any  demand  of  tribute  or 
revenue  on  the  part  of  the  British  Government^  and  it  was  declared 
that  hiB  chaharumains,  feudatories,  adherents  and  dependents 
would  continue  bound  in  their  adherence  and  obligations  to  the 
Maharajah  as  theretofore.  Again^  in  I860,  the  British  Government 
gave  additional  territory  to  Pattiala,  and  by  sanad  declared  that 
His  Highness  the  Maharajah  and  his  heirs  for  ever,  should  exercise 
full  sovereignty  over  his  ancestral  and  acquired  domains — Aitchi« 
son's  Treaties,  ed.  by  Talbot,  vol.  vi,  pp.  65-69. 

Nor  is  it  inconsistent  with  a  cession  of  sovereignty  that  it 
should  be  accompanied  by  conditions  for  the  benefit  of  the  inhabi- 
tants of  the  ceded  territory.  Gibraltar  and  Minorca  were  ceded 
to  the  English  in  1713,  on  condition  that  the  Spanish  inhabitants 
should  enjoy  their  estates  and  religion — Smollett,  vol.  ii,  p.  97* 
Upper  Assam  was,  in  1833,  ceded  to  Bajah  Poorunder  Singh,  subject 
to  the  payment  of  an  annual  tribute,  the  Maharajah  binding  him- 
self in  the  administration  of  justice  to  abstain  from  torture  and 
barbarous  punishments  which  had  been  practised  by  former  Rajas 
of  Assam. 
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1878         The  sixth  paragraph  of  the  despatch  of  the  2nd  Maroh  1862, 
j^^^^j^     above  quoted,  must  be  read  wiih  the  other  despatches  we  have 
Nabaik     cited,  and  indeed  is  explained  by  the  seventh  paragraph   The  oes- 
Rajjl  Paetab  ^^^^  *^      Nawab  was  to  be  accompanied  by  the  stipulation  that 
Singh,    he  was  to  respect  existing  rights  and  tenures.  This  condition  would 
not,  as  we  have  shown,  be  inconsistent  with  the  cession  of  territory 
in  sovereignty,  and  the  despatch  of  the  7th  November,  1864,  states 
distinctly  that  the  territory  granted  had  been  made  over  to  the 
Nawab  in  full  sovereignty. 

The  sanad,  as  we  have  said,  declares  that  the  territory  granted 
"  is  annexed  to  the  old  territory  of  the  Nawab,  to  be  held  on  the 
same  conditions  as  those  on  which  he  holds  that  territory Unless 
it  can  be  shown  that  the  old  territory  is  held  on  conditions  inoom« 
patible  with  sovereignty,  it  does  not  admit  of  dispute  that  the  terri- 
tory made  over  to  the  Nawab  in  1860  was  ceded  in  sovereignty. 

In  the  course  of  his  address,  Mr.  Evans  conceded  that  a  cos- 
sion  of  territory,  with  rights  of  sovereignty,  could  not  be  made  to 
a  mere  subject,  and  therefore  the  learned  counsel  for  the  defmd- 
ant  raised  the  question  as  to  the  status  of  the  Nawab.   The  Nawab, 
holding  in  I860  no  other  territory  than  Bampur,  the  question  as  to 
his  status  is  involved  in  the  conclusion  at  which  we  may  arrive  as  to 
the  conditions  on  which  the  old  territory  was  held.  In  determining 
it,  we  must  not  be  taken  to  assent  to  the  learned  counsel's  position 
without  some  qualifloation.   In  Coke's  Inst.,  Bk.  iv,  c.  71,  it  is 
mentioned  that  Henry  VI  crowned  the  Earl  of  Warwick 
King  of  Wigh{  :  but  it  is  added  "  we  could  never  find  any  Letterg 
Patent  for  this  creation,  because,  as  some  do  hold,  the  King  oould 
not  by  law  create  him  a  King  within  his  own  Kingdom,  because 
there  cannot  be  two  Kings  of  the  same  place  in  one  Kingdom." 
Counties  Palatine  were,  however,  created  within  the  realm  of  Eng« 
land,  and  bestowed  on  subjecta,  and  in  its  foreign  dependencies  the 
Crown  of  Englwd  has  granted  to  subjects  what  have  been  termed 
proprietary  governments  "  in  the  natizre  of  feudatory  principalities 
with  all  the  inferior  regalities  and  subordinate  powers  of  legislation." 
— Broom  and  Hadley's  Commentaries,  vol.  i,  p.  124.  Pennsylvania, 
Delaware,  Maryland,  and  Barbadoes,  are  cited  as  instances,  and  to 
these  may  be  added  Bombay,  granted  by  Charles  II  in  1669,  and 
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St.  Helena,  granted  hj  the  eame  Eing  in  1674,  to  the  East  India  187S 

Company.   The  Qoveniments  established  by  Charter,  of  whidi  we  lIchmT' 

have  had  examples  in  British  India,  are  also  instances  of  the  grant  ^^ain 
by  the  Soyereign  of  subordinate  sovereignty  to  private  persons,  and  BijipIbtab 

the  history  of  this  country  under  native  rule  would,  we  apprehend,  Siwgh, 
furnish  precedents  establishing  the  right  of  the  Paramount  Power 
to  elevate  subjects  to  the  rank  of  Feudatories  and  to  assign  to  them 
territories.  We  are,  however,  relieved  of  the  necessity  of  deter- 
mining this  point  by  the  conclusion  at  which  we  have  arrived  as 
to  the  status  of  the  Nawab. 

The  case  of  The  Charkieh  (1)  was  cited  by  Mr.  Evans  as 
authorising  a  Court  to  consult  histories,  firmans,  treaties,  and 
even  replies  from  the  Foreign  Office  for  the  elucidation  of  such 
questions.   The  Evidence  Act,  s.  57,  requiries  Courts  in  this 

country  to  take  judicial  notice  of  {inter  alia)  the  existence  

of  every  State  or  Sovereign  recognised  by  the  British  Crown,  and 
declares  that  in  such  cases  and  in  all  matters  of  public  history,  the 
Court  may  resort  for  its  aid  to  appropriate  books  or  documents  of 
reference.  From  such  sources,  and  mainly  from  the  collection  of 
treaties  originally  published  by  Mr.  Aitcbison,  the  Secretary  to  the 
Government  of  India  in  the  Foreign  Department,  we  have  ascer- 
tained the  following  particulars  respecting  the  State  of  Bampur^ 
and  its  ruler. 

His  Highness  the  Nawab  of  Bampur  claims  descent  from  a 
Bohilla  Chief,  Ali  Mahomed,  who,  having  rendered  service  to  the 
Emperor  of  Delhi  in  the  suppression  of  the  Bara  Syuds,  received 
the  title  of  Nawab  and  a  grant  of  a  large  territory  in  Bohilkhand. 
Owing  to  intrigues  on  the  part  of  the  Nawab  of  Oudh,  Ali  Maho- 
med was  for  a  time  deprived  of  his  territory  by  Mahomed  Shah. 
But  taking  advantage  of  the  weakness  of  the  Delhi  ruler,  Ali 
Mahomed  regained  the  territory  that  had  been  assigned  to  him, 
and  was  confirmed  in  his  possession  by  the  son  and  successor  of 
Mahomed  Shah.  In  the  absence  of  his  elder  son  detained  as  a 
hostage  at  Delhi,  and  during  the  minority  of  his  younger  son,  Ali 
Mahomed  intrusted  his  territories  to  Hafiz  Bahmat  Shan  and 
Dodi  £han ;  and  on  the  13th  June,  1872,  Hafiz  Bahmat  Khan 

(1)  L.B.,4  A.andE.,69. 
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1878      And  the  other  Bohilla  Chiefs  by  treaty  entered  into  an  oflFensiTe 
j^^cEui         defensive  allianoe  with  the  Nawab  Warir  Shujah-ul-Bowla. 
Nabain    On  the  division  of  AU  Mahomed's  territory  among  his  sons  the 
BuAPASTAB^TAghir  of  Bampnr  fell  to  Faizollah  E[han.  The  Nawab  Wasir 
Si50H.    shortly  afterwards  declared  war  with  the  Bohillas,  and  with  thd 
Bssistanoeof  troops  of  the  East  India  Company,  famished  by  War- 
ren Hastings,  the  Sirdars  were  defeated  and  forced  to  sue  for  peace. 

By  a  treaty  to  which  Colonel  Champion,  the  Commander  of 
the*  Company's  forces,  was  a  party,  the  Nawab  Wazir  agreed  to 
give  Faiznllah  Ehan  the  country  of  Bampnr,  and  some  other 
districts  dependant  thereupon,  producing  an  annual  revenue  of 
Bs.  14,75,000:  while  FaizuUah  undertook  to  continue  in  submission 
and  obedience  to  the  Nawab  Wazir,  to  retain  in  service  no  more 
than  5,000  troops  to  furnish  3,000  troops  to  the  Nawab  if  and  when 
required,  to  ent^r  into  no  relations  with  any  other  power  save  the 
Nawab,  nor  to  hold  correspondence  with  any  save  the  Nawab,  the 
English  Chiefs  excepted.  By  an  agreement  dated  September  19th, 
1781,  which  recited  that  by  his  breach  of  treaty  Faizullah  E[han 
had  forfeited  the  protection  of  the  British  Government,  and  caused 
by  his  continuance  in  his  present  independent  state  great  alarm 
and  detriment  to  the  Nawab,  the  Govemor-QeneraL  permitted  the 
Nawab  to  resume  his  lands  and  pay  him  in  money  the  amount 
stipulated  by  the  treaty,  after  deducting  the  charges,  he  stood 
engaged  by  treaty  to  furnish.   This  resumption  was  not,  however, 
effected.  In  1783,  Major  William  Palmer,  acting  on  behalf  of  the 
Nawab  and  ''the  gentlemen,"  in  consideration  of  the  payment  of 
fifteen  lakhs  of  rupees,  released  the  Nawab  Faizullah  Ehan  from 
the  obligation  to  supply  the  force  of  3,000  men  stipulated  by  the 
treaty,  and  in  other  respects  affirm  the  treaty.   On  the  death  of 
Faizullah,  Golam  Mahomed  Khan  murdered  his  elder  brother 
Mahomed  Ali  Ehan  and  usurped  the  Jaghir.  The  Nawab  intervened 
and  being  assisted  by  the  British  compelled  the  Bohillas,  who  had 
taken  up  arms  to  support  Qholam  Mahomed,to  accept  terms.  What 
remained  of  the  treasure  of  the  Nawab  Faizullah  was  given  over  in 
deposit  to  the  Company.   The  Nawab  Wazir  Ausuf-ul-Dowla  in 
December,  1794,  by  sanad  granted  to  Ahmad  Ali  Ehan,  the  town 
of  Bampur,  produdng  a  revenue  of  Bs.  10,00^000,  and  received 
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from  him  that  treasote  depodted  with  the  Ooimpmj,  ttaiotmting  to  1678 
Rg.  3,229000  gold  mohars,  as  a  nastarana  for  the  jaghir  and  in  lieu  j^^^j^^^ 
of  all  rights  of  oonflsoation  of  the  property  of  the  Nawab  Faiztdlikh  i^Akkis 
Khan  and  Mahomed  Ali  Ehan.   The  East  India  Oon^>an7  was  a  ^jivn 
party  to,  and  guaranteed  the  performanoe  of^  these  engagements.  Si^^h. 
In  1801  the  Nawab  Wazir  oeded  to  the  East  India  Company  sereral 
provinces  and,  among  others,  the  territory  sinoe  known  as  Bohil- 
khand.   No  mention  of  Bampor  is  made  in  this  ti^aty  ;  whereas 
the  paramonnt  sovereignty  over  Farukhabad  and  its  depeiidenoies« 
whioh  paid  an  annual  tribute  of  Bs.  4,50,001,  is  oeded  in  the  fol- 
lowing terms  :  ^Farukhabad  and  others,  Bs.  4,60,001." 

It  may  be  notioed  that  by  another  treaty  made  in  1802|  the 
Nawab  of  Farukhabad  ceded  the  province  of  Farukhabad  and  its  de- 
pendencies to  the  East  India  Oomp  any  in  full  sovereignty.  Bam- 
por, it  must  be  remembered,  paid  no  annual  tribute,  and  possibly 
on  this  account  was  not  mentioned  in  the  treaty  of  1801.  By  Begu- 
lation  XI  of  1804,  s.  22,  certain  specified  articles  exempted  from 
export  duty  when  exported  to  the  territory  of  the  Nawab  Wa2ir, 
were  ako  exempted  from  the  sa  me  duty  when  exported  from  the 
Ceded  Provinces  to  the  territory  composing  the  Jaghir  of  Bam- 
pur and  in  Begulation  IX  of  1810  the  same  provision  was  re- 
enacted,  and  it  was  declared  that  all  goods  and  artides  of  trade 
imported  into  the  Province  of  Bohilkhand  from  Bampur  Jaghir, 
being  of  the  description  of  goods  and  articles  of  trade  which  were 
liable  to  the  payment  of  Qovemment  customs  under  that  Begula- 
tion, should  be  subject  to  the  payment  of  the  same  import  duties 
to  which  the  same  goods  and  articles  of  trade  were  subject  on  im- 
portation from  the  dominions  of  the  Nawab  Wazir.  These  provi- 
sions were  cited  by  Mr.  Evans  to  show  that  the  territory  of  the 
Jaghir  of  Bampur  was  regarded  as  foreign  territory^  and  on  the 
same  footing  in  respect  of  trade  as  the  dominions  of  the  Nawab 
Wazir. 

In  1839,  the  Nawab  Ahmad  Ali  Ehan  died.  The  cl^ms  of 
his  daughter  were  set  aside,  and  his  cousin  Mahomed  Syed  Ehan, 
having  been  admitted  to  the  succession,  executed  an  agreement  in 
the  form  not  unusually  employed  byfeudatories,dated21st  August, 
1840.   It  commences  as  follows  :    Agreeably  to  the  ordess  of  the 
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1878     Governor-Generaly  the  Government  of  Eampnr  having  devolved 
jj^cuMx  ^  therefore  declare  that  all  matters  connected  with  my  role 

Vamaijx    shall  be  conducted  with  a  view  to  maintain  justice,  Sfo,,  &a, 
Baja,  Pasxab    From  this  document,  it  appears  that  the  Nawab  recognised  the 
British  Government  as  having  acquired  the  paramount  rights  of 
the  Nawab  Wazir  over  the  Jaghir  of  Bampur. 

In  18  55,  Nawab  Mahomed  8jed  Ehan  was  succeeded  by  his 
son  Nawab  Mahomed  Yusuf  Ali  Khan,  who,  acknowledging  that 
his  succession  had  been  sanctioned  by  the  British  Government,  also 
executed  an  agreement  declaring  he  would  administer  the  affairs 
of  the  jaghir  with  justice  and  equity,  and  would  govern  the 
Fathanswith  consideration. 

In  1862,  the  Nawab  received  from  the  Govemmeili  a  sanad  in 
the  following  terms,  which  are  identical  with  the  terms  of  a  similar 
instrument  given  on  the  same  occasion  to  the  Nizam  and  other 
Feudatory  Princes : — 

"  Her  Majesty  being  desirous  that  the  Governments  of  the  several  Prineet 
and  Chiefs  of  India  who  now  govern  their  own  territories  should  be  perpe- 
tuated, and  that  the  representation  and  cUgnity  of  their  houses  should  be  continued, 
I  hereby,  in  fulfilment  of  this  desire,  convey  to  you  the  assurance  that,  on  faOnie 
of  natural  heirs,  any  succession  to  the  government  of  your  State  which  may  be 
legitimate  according  to  Mahomedan  Law  wiU  be  upheld.  Be  assured  that  nothing 
shall  disturb  the  engagement  thus  made  to  you  so  long  as  your  house  is  loyal  to 
the  Crown  and  faithful  to  the  conditions  of  th  e  treaties,  grants,  or  engagements 
which  record  its  obligations  to  the  British  Government." 

In  1864|  certain  lands  lying  within  the  territory  of  Bampur, 
and  it  is  stated  atthebar^  also  lands  Ijing  v^ithin  two  of  the  trans- 
ferred villages,  were  required  for  the  purpose  of  constructing  a 
railroad.  The  Nawab,  in  answer  to  enquiries  addressed  to  him  by 
the  Government,  North- Western  Provinces,  replied  that  he  would 
give  up  the  lands  required  in  full  sovereignty,  and  that  duties 
should  not  be  levied  on  goods  in  transit  through  his  territories,  but 
only  on  goods  imported  and  exposed  for  sale  in  his  markets. 

In  1865,  His  Highness  Nawab  Mahomed  ICulb  Ali  Shan  Baha- 
dur, on  succeeding  to  the  Jaghir,  executed  an  agreement  in  nearly 
the  same  words  and  to  the  same  effect  as  the  agreement  executed 
by  his  predecessor  in  1855. 
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Mr.  Aitohison  estimates  the  area  of  Bampur  at  1^40  square  1878 
miles  with  a  population  of  507,103  souls.   No  tribute  is  paid  l^chmi 
to  the  British  Government.   The  Nawab  maintains  a  foroe  of  315  Nabiin 
aartillery  with  28  guns,  605  cavalry,  and  977  infantry.   He  has  BuiPj^mab 
also  a  police  force  of  1,023  men,  and  regularly  constituted  Court 
for  the  administration  of  justice. 

The  facts  to  which  we  have  adverted  show  that  the  ancestors 
of  the  Nawab  of  Bampur  were  admitted  to  treaty  engagements 
with  the  Nawab  Wazir,  when  that  Prince  was  in  all  but  name 
independent  ;  that  they  and  His  Highness  the  present  Nawab 
have  been  recognised  by  the  British  Government  as  in  possession 
of  such  powers  of  sovereignty  as  are  enjoyed  by  the  Feudatories  of 
the  Empire,  and  that  the  State  of  Bampur  has  been  held  by  them 
subject  indeed  to  the  extraordinary  control  of  the  Paramount  Power 
but  otherwise  independent. 

The  learned  counsel  for  the  plaintiff  contended  that  such 
sovereignty  was  inconsistent  with  the  name  "  jaghir,"  which  we  have 
seen  was  applied  to  the  territory  before  the  cession  of  Bohilkhand, 
and  has  since  been  retained.  The  etymology  of  the  term  is  not 
inconsistent  with  the  sovereignty  enjoyed  by  a  Feudatory,  though 
it  may  be  admitted  that  the  term  is  applied  more  frequently  to 
tenures  which  do  not  partake  of  sovereignty :  but  as  were  declared 
in  Caloin^a  Case,  acepenumero  ubi  propHetas  verborum  attenditur 
%en9us  veritatiM  amiUitnr.  The  circumstances  of  India  in  the  18th 
oentury  were  such  that  the  names  of  forms  of  government  or  rulers 
would  afford  little  indication  of  their  actual  sovereignty  or  attri- 
butes. ^'  The  conquered  rajahs  or  the  appointed  subadars,  though 
still  professing  themselves  dependent,  had  ceased  to  pay  any  real 
obedience  or  submission  to  the  Mughal.  In  this  distinction  between 
nominal  and  substantial  authority,  the  state  of  India  might  be  not 
inaptly  compared  to  the  state  at  the  same  period  of  G^imany. 
According  to  the  ancient  forms,  the  Princes  who  had  long  since 
become  independent  of  the  German  Emperor,  nay  who  were  some- 
times hostile  to  him,  still  continued  in  name  the  humblest  of 
vassals."— Lord  Mahon,  History  of  England,  vol.  iv,  427.  It 
would  be  more  than  ordinarily  dangerous  to  accept  the  denomi- 
nation acquired  by  a  State  or  a  ruler  at  such  a  period  as  affording 
any  certain  test  of  status. 
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The  learned  oouxuiel  who  repreBonted  the  GoveHiment  went 
l^c^ui       ^  argue  that,  if  the  Court  arrived  at  the  oonduBion  there  had 
liABAiv    been  an  actual  cession  and  occupation  of  territory  by  a  foreign 
Baja  Fabiab  Sovereign^  the  Court  need  go  no  further.    We  understood  him  to 
SuiOH,    oontend  that  a  defacio  occupation  of  territory  by  a  foreign  Sover- 
eign of  itself  ousted  the  jurisdiction  of  the  territorial  Courts,  and 
much  more  so  if  the  occupation  had  been  acquired  peaceably  and 
with  the  acquiescence  of  the  territorial  authorities.  In  supx>ort 
of  his  argument  the  learned  counsel  relied  on  the  rule  that  per- 
sons bom  during  the  hostile  occupation  of  territory  by  a  foreign 
prince  are  subjects  of  the  foreign  prince.   It  is,  however,  a  con- 
dition of  this  rule  that  the  persons  so  bom  should  be  bom  of 
parents  who  are  in  obedience,  and  not  hostile  to,  the  f  oragn 
power — Orawv.  Ramsay  (1),  cited  in  Forsyth's  Constitutional 
Law,  p.  340.      There  are  three  incidents  to  a  subject  bom :  first, 
that  the  parents  be  under  the  actual  obedience  of  the  King ;  seoond, 
that  the  place  of  his  birth  be  within  the  Eing's  dominion ;  and 
third,  the  time  of  his  birth" — CahirCs  Casey  cited  in  Wheaton,  Int. 
Law,  Lawrence's  2nd  annotated  ed.,  p.  896.   The  de facto  occupa- 
tion of  territory  is  sufficient  for  the  purpose  of  constituting  allegi- 
ance by  birth  if  the  parents  are  in  obedience  to  the  power  in 
occupation;  but  if  the  parents  are  not  so  subject,  but  hostile, 
we  apprehend  the  allegiance  would  be  due  to  the  dejure  prince  of 
the  territory.   It,  however,  appears  to  us  that  no  conclusion  can  be 
drawn  as  to  the  question  before  us  from  the  peculiar  rules  whidi 
determine  allegiance.   The  jurisdiotion  of  Courts  is  not  ousted  by 
the  inability  or  the  unwillingness  of  the  Executive  to  assist  in  the 
execution  of  process.   The  French  Courts  did  not  lose  their  juris- 
diction in  the  territories  occupied  by  the  German  Army  during 
the  late  Eranco-Prussian  War  by  the  mere  fact  of  foreign  occupa- 
tion. Nor  would  such  jurisdiction  necessarily  be  lost  if  for  a  season 
a  f  OTeign  power  was  allowed  peaceably  to  occupy^territory.  At  the 
same  time  in  this,  as  in  other  matters,  the  Courts  of  Justice  would 
.  be  guided  by  principles  recognissed  in  Municipal  Law.   They  would, 
we  apprehend,  infer  from  a  long  occupation  of  territory  peaceably 
eajoyed  hy  a  foreign  power  that  there  had  been  a  valid  cession  or 
such  acquiescence  as  would  amount  to  a  valid  cession.  They  could 

(1)  Vaughan,  p.  281. 
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not,  however,  draw  snoh  isfemoea  irom  aa  oconpaiion  of  a  few  1878 
years,  although  it  bad  been  aoqnired  without  the  exerdBe  of  hostile  LiLonia 
force  and  peaoeaUy  enjoyed.  Nabain 

We  must  then  prooeed  to  determine  whether  the  transfer  was  BimPabtab 
nuule  by  authority  oompetent  to  make  a  oeesion.  It  is  contended 
by  the  learned  oounsel  for  the  plaintiff  that  a  valid  cession  of 
British  territory  cannot  be  made  without  the  sanction  of  Parlia- 
ment. On  this  point  it  was  admitted  at  the  bar  that  little  could 
be  added  to  the  exhaustive  arguments  of  Sir  Vernon  Haircourt, 
Sir  Fitsjames  St^hen,  and  Mr.  Forsyth  before  the  Privy  Oounoil 
at  the  hearing  of  Damodfiar  Qordhan  v.  Deoram  Ejif\ji  (l)^  known 
as  the  Bhauimgar  Oa%e  and  to  ihe  observations  of  the  eminent  Judges, 
who,  although  they  did  not  eventually  decide  the  point,  intimated 
with  8(nne  distinctness  their  opinions  on  the  argum»ts  advanced. 

It  is  held  by  jurists  that  the  authority  competent  to  bind  the 
nation  by  treaty  may  alienate  the  public  domain  and  pr(^)erty  by 
treaty — ^Kent's  Commentaries,  10th  ed.,  voL  i,  ss.  165,  166; 
Whe^ion,  Int.  Law,  Lawrence's  2nd  annotated  ed.,  pp*  467,  873 ; 
and  although  the  opinions  of  Ghrotius  and  Pufiendorf  diSer  from 
the  opinion  of  Yattel  on  the  point,  the  Lord  Chancellor  appeaia 
to  prefer  the  opinion  of  the  latter  writer,  that  there  is  no  presump- 
tion against  the  power  of  the  Sovereign  to  alienate  without  the 
consent  of  his  subjects.  It  is  declared  by  writers  on  Constitutional 
Law  and  is  established  by  precedent  that  the  Sovereign  of  Cbeat 
Britain  is  the  authority  to  which  is  committed  the  power  to  make 
treaties.  II  appeni  iantum  a  roy  fcedus  percutere  et  bellum  indieere 
-^CaMfCs  Coie.  To  make  leagues  and  alliances  belongs  to  the 
King  only*'— Comyn's  Digest,  Prerogative,  Bk.  iii;  Stephen's 
Blackstone,  vol.  ii,  p.  503.  At  a  very  early  period  in  Parliamentary 
hiskorjy  Sovereigns  of  England  consulted  the  Pariiament  in  reference 
to  questions  of  peace  and  war,  and  in  two  instances  treaties  made 
by  the  Sovereign  were  confirmed  by  Parliament  A  league  of 
mutual  assistance  made  by  Henry  Y  with  the  Emperor  Sigismund 
on  the  11th  August  1416  was  confirmed  by  Parliament  on  October 
14th,  1016.— Coke's  Instit.  Bk.  iv,  c.  26.  The  treaty  of  Troyes, 
whereby  England  and  France  were  to  be  united  under  one  Sing, 
received  the  sanction  of  Parliament  on  the  21st  May  1420 — Hallam's 

(1)  I.  L.  E.,  1  Bom.,  867. 
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1878     Middle  Ages,  voL  iii|  p.  97.   The  submissioQ  of  the  latter  of 
Lachmi  treaties  to  Parliament  (and  it  will  be  observed  that  neither 

Nabain  was  submitted  until  after  it  had  been  oonduded  hj  the  Crown) 
BajaPabtab  ^  explained  by  the  ciroumstanoes  that  it  dealt  with  the  Grown 
SiKOH.  and  territory  of  England ;  but  it  is  more  probable  it  was  due,  as  was 
perhaps  also  the  submission  of  the  former  treaty,  to  the  King's 
<x)nsGiousness  of  the  weakness  of  his  title  to  the  Grown  and  to  his 
frequent  need  of  the  subsidies  over  which  the  Parliament  had  then 
established  its  control.  Goke's  Instit.,  Bk.  iv,  o.  26,  states  it  to 
have  been  one  of  the  charges  brought  by  the  Gommons  against  the 
Duke  of  Suffolk  that  he  had  procured  the  King  to  have  oonferenoe 
with  the  French  Ambassador  in  his  presence  only,  without  any 
other  of  the  Gouncil.  This  was  in  1450 :  again  in  1529  of  the 
articles  exhibited  against  Cardinal  Wolsey,  the  2nd  and  3rd 
charged  him  with  infringing  the  prerogative  of  the  King  in  nego- 
tiating treaties ;  but  on  neither  of  these  occasions  was  complaint 
made  by  any  invasion  of  the  functions  of  Parliament*  In  1698-1700 
William  III  negociated  and  ratified  the  Partition "  treaties 
without  communicating  them  to  the  Privy  CounoiL  It  is  true 
Lord  Somers  was  impeached  for  carrying  out  the  King's  instruo- 
tions  with  regard  to  these  treaties,  but  the  impeachment  fell  through 
and  the  treaties  were  not  disaffirmed.  With  the  exception  of  the 
Treaty  of  Versailles  in  1783,  no  precedents  have  been  produced  to 
show  that  in  modem  times  the  Crown  has  sought  or  received  the 
intervention  of  Parliament  in  regard  to  treaties  except  in  those 
cases  in  which  it  has  required  the  action  of  Parliament  to  give 
effect  to  the  treaty.  The  Treaty  of  Versailles,  as  was  pointed  out 
in  the  Priyy  Council,  stands  on  a  peculiar  footing.  Its  object  was 
to  conclude  a  peace  with  the  American  Colonies,  whose  people  had 
been  declared  by  Parliament  rebels,  with  whom  no  intercourse  was 
to  be  maintained,  and  therefore  it  was  necessary  that  authority  to 
treat  should  be  given  by  Parliament. 

It  ;s  argued  that  the  Crown  cannot  of  itself  cede  territoiy 
because  it  cannot  release  the  inhabitants  of  the  territory  from  their 
.allegiance.  But  allegiance  is  correlative  with  protection :  nmiua 
debet  esse  domini  et  subditi  connexion  ita  quod  quantum  debet  domino 

ex  homagio  iantum  debet  dominus  ex  dominio  est  redprocum  tigO' 

men,  quia  sicut  subdiius  tenetur  obedire^  ita  re»  regere  et  protegere-- 
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GlaiiTille  cited  Calvin's  Case.   When  then  the  Crown  withdraws  1878 
its  rule  from  territory,  and  consequently  no  longer  affords  protec-  Lachmi 
tion  to  the  inhabitants  of  the  territory,  they  are  free  either  to  con-  ^^^^ 
tinue  their  allegiance  to  their  former  Sovereign,  or  to  transfer  it  to  BajaPartab 
tiie  Sovereign  who  succeeds  to  the  territory.   Nor  is  it  necessary 
that  allegiance  should  be  transferred  by  express  submission:  its 
transfer  may  be  accomplished  by  tacit  submission;  and  tacit  sub- 
mission  may  be  inferred  from  remaining  in  the  territory  under  the 
dominion  of  the  succeeding  Sovereign  and  fulfilling  the  obligations 
of  subject — Forsyth's  Constitutional  Law,  p.  335. 

It  was  shown  by  the  instances  cited  in  the  Privy  Council  that 
the  Grown  has  without  the  intervention  of  Parliament  ceded  territory. 
Thus  by  the  Treaty  of  Breda,  in  1667,  Nova  Scotia,  then  known  as 
Acadia,  was  restored  to  France,  and  Surinam  to  Holland.  By  the 
Treaty  of  Eyswiok,  in  1697,  a  part  of  the  Hudson's  Bay  territory 
was  ceded  to  France.  It  was  also  Bhown  by  the  instance  of  the 
oeesion  of  Florida  in  1793  that  a  cession  is  not  necessarily  restricted 
to  territory  which  has  been  the  subject  of  conquest  or  reconquest 
during  the  particular  war  at  the  end  of  which  it  is  made. 

That  the  authority  to  cede  enjoyed  by  the  Sovereign  is  not 
confined  to  cessions  made  to  put  an  end  to,  or  at  the  close  of,  was 
is  shown  by  the  instances  of  the  cession  of  Guadaloupe  to  Sweden 
in  181 3,  and  of  Sumatra  and  Bencoolen  to  the  Netherlands  in  1824 ; 
and  we  may  here  observe  that  Wheaton,  in  discussing  the  posses- 
ion of  the  rights  of  cession  by  the  treaty-making  authority,  admits 
it  to  extend  to  cessions  when  deemed  necessary  not  for  the  national 
safety  only,  but  for  "policy" — ^Wheaton,  Int.  Law,  Lawrence's 
2nd  annotated  ed.,  p.  873. 

It  is  further  shown  by  the  instances  of  Bencoolen  and  Florida 
,  above  mentioned,  and  of  portions  of  Canada  ceded  in  1873,  that 
even  after  Parliament  has  legislated  for  a  territory,  it  is  competent 
to  the  Crown  to  cede  it.  As  was  observed  by  the  Lord  Chancellor, 
the  circumstance  that  territory  has  been  the  subject  of  legislation 
by  Parliament  does  not  take  away  from  the  Crown  its  prerogative 
of  cession.  To  the  instances  adduced  on  this  point  there  may 
also  be  added  the  cession  of  Nawabganj  to  the  Nawab  of  Oudh  in 
181 6,  inasmuch  as  that  paraganahad  theretofore  formed  part  of  the 
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187S      disiriot  of  Gbrakhpur,  and,  as  Buoh,  had  been  the  snhjeot  of 
Laohmi    numerous  Regulations  enacted  under  the  authority  of  Parliament 
^▲BAiN       We  are  not  oonoemed  to  inquire  whether  the  Grown  can  with- 
Eaja  Paktab  out  the  authority  of  Parliament  oede  any  portion  of  the  realm  of 
SiTOH^     Great  Britain  and  Ireland.   The  authorities  and  precedents  cited 
to  the  Priyy  Council,  and  the  observations  which  fell  from  the 
eminent  and  learned  members  of  the  Committee  in  the  course 
of  the  argument,  appear  to  establish  conclusively  the  prerogative 
of  the  Crown  to  cede  territory  which  does  not  form  part  of  the 
realm  of  Great  Britain  and  Ireland ;  but  it  is  also  to  be  inferred 
that,  where  the  inhabitants  of  a  territory  have  been  admitted  to  a 
share  in  the  government  through  the  instrumentality  of  repre- 
sentative institutions,  the  Crown  lies  under  a  moral  obligation  to 
consult  them  through  their  representative  before  it  proceeds  to 
make  a  cession  of  their  territory. 

Whatever  be  the  extent  of  the  prerogative  of  cession  enjoyed 
by  the  Crown  in  other  of  its  dominions,  it  is  certainly  not  more 
restricted  in  this  country. 

,  It  is  an  axiom  of  English  law  that,  when  dominion  is  acquired 
by  Great  Britain  in  an  infidel  country  already  subject  to  law,  the 
laws  of  England  do  not  extend  to  that  country :  but  the  laws  of  the 
country  are  to  be  observed  so  far  as  they  are  not  repugnant  to  the 
law  of  Gk>d  until  they  are  abrogated,  and  that,  where  such  laws  are 
rejected,  a  sQent  recourse  is  to  be  had  to  natural  equity — CalvitCt 
Case;  Blankard  v.  Oaldy  (1);  Smith  v.  JBrw»  (2)— precedents 
the  more  noteworthy  in  that  they  appear  to  have  influenced  legis- 
lation for  India.  The  Crown  of  England  having  acquired  by  con- 
quest or  cession  all  the  sovereignty  or  the  paramount  power  in  this 
country  obtained,  with  that  sovereignty,  the  prerogative  of  cession, 
which  from  the  nature  of  its  authority  had  theretofore  been  exercised 
by  the  paramount  power  without  control.  The  prerogative  so 
acquired  has  not  been  curtailed  by  any  legislation. 

Furthermore,  even  before  the  complete  acquisition  of  para- 
mount sovereignty  in  India,  the  Crown  had  exercised  the  preroga- 
tive of  cession  by  delegation  without  any  intervention  or  objection 
on  the  part  of  Parliament.   By  Letters  Patent  granted  in  the  13th 

(1)  Sdk.41l. 

(2)  8alk.666. 
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year  of  Charles  11,  April  3rd,'  1661,  the  Company  thereby  inoor«  1878 
porated  was  authorised  for  the  security  and  protection  of  their  Lachmi 
dEaotories  and  other  places  of  trade  in  the  East  Indies  to  send  Nabaik 
ships  of  war,  men,  and  ammunition,  and  to  appoint  commanders  Baja  pIbtab 
oyer  them,  and  to  give  commanders  authority  to  continue  or  tnake  ^inoh, 
peace  or  war  with  any  prince  or  people  that  were  not  Christianst 
in  any  place  of  their  trade,  to  exact  reprisals,  and  to  erect  castles 
and  fortifications.   By  Letters  Patent  issued  in  the  20th  year  of 
Charles  11,  March  27th,  1669,  the  Port  and  Island  of  Bombay 
were  granted  to  the  Company  to  be  held  in  free  socage  as  of  the 
Manor  of  East  Greenwich  on  payment  of  an  annual  rent  of  £10> 
in  the  same  manner  as  Maryland  had  in  1632  been  granted  by 
Charles  I  to  Lord  Baltimore,  to  be  held  in  socage  as  of  the  Manor 
of  Windsor,  he  yielding  yearly  two  Indian  arrows.   In  this  Charter 
it  was  thought  necessary  to  introduce  a  distinct  declaration  that 
the  Company  should  not  aliene  the  territory  thereby  granted  to 
any  Prince  Potentate  or  State  or  person  except  such  as  should  be 
the  subjects  and  of  the  allegiance  of  the  King.   By  the  same 
Letters  Patent  power  was  given  to  the  Company  and  to  governors 
to  be  appointed  by  them  to  retain  by  force  of  arms  possession  of 
the  territory  thereby  granted,  and  also  of  any  territory  they  might 
thereafter  acquire  in  the  East  Indies. 

By  Letters  Patent  granted  in  the  10th  year  of  William  HI, 
September  dth,  1698,  the  united  Company  thereby  incorporated 
was  empowered  to  appoint  Q-ovemors  who,  under  their  direction, 
might  raise  and  muster  troops  for  the  defence  of  their  forts,  facto- 
ries, and  plantations ;  and  by  Letters  Patent  granted  in  the  26th 
year  of  Geoi^e  11,  January  8th,  1753,  the  Company  was  empow- 
ered to  appoint  Generals  of  all  the  forces  belonging  to  Fort  St. 
Gkorge,  Bombay,  and  Fort  William  respectively,  and  such  Generals 
were  authorised  not  only  to  protect  by  force  of  arms  their  respective 
territories,  but  upon  just  cause  to  invade  and  destroy  the  enemies 
of  the  same. 

But  in  relation  to  the  question  before  us  by  far  the  most 
important  of  the  several  Charters  granted  to  the  Company  is  the 
Charter  granted  by  George  II  in  the  81st  year  of  his  reign,  dated 
January  14th,  1768.  The  Letters  Patent,  after  reciting  that  the 
Company  had  been  compelled  to  carry  on  war  against  the  French 
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1878      and  likewise  against  the  Nawab  of  Bengal  and  otiier  Princes  and 
jjxjcnui    Governments  in  India,  and  that  some  of  their  territories  and  poMes- 
Nabiiw    fiions  had  been  taken  by  the  Nawab  and  afterwards  re-taken, 
Eaja.Paetab^^PO^®i^  the  Company  by  any  treaty  or  treaties  of  peace  made 
Singh,  made  between  them  and  any  of  the  Indian  Princes  or 

Governments  to  cede,  restore  or  dispose  of  any  fortresses,  districts 
or  territories  acquired  by  conquest  from  any  of  the  said  Indian 
Princes  or  Governments/'  or  which  should  be  acquired  by  conquest 
in  time  to  come. 

It  was  at  the  same  time  provided  that  the  coompany  should  not 
have  any  power  or  authority  to  cede,  restore,  or  dispose  of  any 
settlements,  fortresses,  districts  or  territories  conquered  from  the 
subjects  or  any  European  power  without  the  special  license  and 
approbation  of  the  Crown. 

By  the  Act  13  Geo.  3,  c.  63,  known  as  "  The  Regulating  Act," 
there  was  committed  to  the  Governor-General  and  Council  of  the 
Presidency  of  Fort  "William  superintendence  and  control  over  the 
Presidencies  of  Bombay,  Madras  and  Bencoolen,  and  in  section  9 
it  was  declared  unlawful  for  the  President  and  Council  of  the  last 
mentioned  Presidencies  (except  in  the  cases  therein  excepted)  to 
make  any  orders  for  commencing  hostilities  or  declaring  or  making 
war  against  any  Indian  Princes  or  Powers  or  for  negociating  or 
concluding  any  treaty  of  peace  or  other  treaty  with  any  such  Indian 
Princes  or  Powers  without  the  concord  and  approbation  of  the 
Governor-General  and  Council,  and  by  the  same  Act  the  Governor- 
General  and  Council  were  directed  to  pay  due  obedience  to  all 
orders  they  might  receive  from  the  Board  of  Directors. 

The  Act  24  Geo.  3,  o.  25,  established  a  Board  of  Conmiissioners 
for  the  better  government  of  the  territorial  possessions  of  the 
Kingdom  in  the  East  Indies.  For  this  purpose  the  Board  was 
invested  with  the  superintendence  and  control  over  the  tenitories 
and  over  the  affairs  of  the  Company,  and  with  power  to  direct  all 
actS)  operations  and  concerns  which  in  any  wise  related  to  the 
dvil  and  military  government  of  the  territories.  It  was  also 
enacted  that  the  Commissioners  should  be  furnished  with  copies  of 
all  despatches  received  by  the  Directors  of  the  Company  and  of  all 
despatches  proposed  to  be  sent  by  the  Directors  to  any  of  their 
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offioers  in  the  East  Indies,  and  that  their  orders  relative  thereto  187S 

ahonld  be  obeyed  by  the  Directors.   The  15th  section  of  the  Act  Lachmi 

empowered  the  Commissioners,  if  they  considered  the  subject-  I^abain 
natter  of  their  deliberations  "concerning  the  levying  of  war  or  Ea ja Pabtap 

making  of  peace  or  negociating  with  any  of  the  Native  Princes  or  S"^®"- 
States  in  India''  required  secrecy,  to  send  secret  orders  and 
instructions  to  the  Secret  Committee  of  the  Court  of  Directors,  who 
were  thereupon  required  to  transmit  them  to  the  respective  G-ovem- 
ments  and  Presidencies,  and  such  Governments  and  Presidencies 
were  required  to  obey  the  orders  so  conveyed  to  them. 

By  the  34th  section  of  the  same  Act  the  Governor-General  and 
Council  of  Fort  William  were  prohibited  (except  in  the  case 
thereby  excepted),  without  the  express  command  of  the  Secret 
Committee  of  the  Court  of  Directors,  either  to  declare  war  or  com- 
mence hostilities  or  enter  into  any  treaty  for  making  war  against 
any  of  the  coimtries.  Princes  or  States  in  India,  or  any  treaty  for 
guaranteeing  the  possessions  of  any  countries.  Princes  or  States*** 
and  in  all  oases  where  hostilities  should  be  commenced  or  treaties 
made  the  Governor-General  and  Council  were  ordered  to  commu- 
nicate the  same  to  the  Court  of  Directors  by  the  most  expeditious 
means  they  could  devise. 

These  provisions  were  repealed  and'  again  enacted  by  the  Act 
33  Geo.  3,  c.  52,  and  with  some  alterations  by  the  Act  3  and  4 
Wm.  4,  c.  85.  From  1734  then  up  to  1858  the  power  of  cession 
granted  by  the  Charter  of  George  II  was  exercised  by  the  Company 
subject  to  the  control  of  the  Board  of  Commissioners.  But  before 
and  during  that  period  it  was  construed  as  extending  not  only  to 
territories  acquired  directly  by  conquest  but  also  to  territories 
ceded  doubtless  in  many  cases  as  a  consequence  of  conquest :  nor 
were  these  cessions  made  only  for  the  purpose  of  concluding  war 
or  rectifying  frontiers,  but  for  the  promotion  of  the  policy  of  the 
Government. 

In  1765  the  Nawab  Wazir  was  restored  to  his  dominions  with 
the  exception  of  the  district  of  Corah  and  Allahabad ;  and  among 
others  he  received  Gh&zipur  and  Benares,  of  which  the  Company 
had  obtained  a  grant  from  the  Emperor. 
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1878        The  districts  of  Allahabad  and  Corah  were  given  to  the 
j^^^^i    Emperor  for  the  maintenance  of  his  dignity,  but  on  his  granting  a 
Nabaik    Banad  for  Currah  and  Oorah  to  the  Maharattas  they  were  resumed 
EiJAPABTiBby  the  Company  in  1773  and  ceded  to  the  Nawab  Wazir.  In 
SiKOH.    i8ig       Company,  in  the  name  of  the  British  Q-oyemment,  in 
order  to  extinguish  a  debt  due  by  the  Oovemment  to  the  Nawab 
Wasdr,  ceded  to  the  Nawab  the  district  of  Khyraghur  and  the  terri- 
tory then  lately  conquered  from  the  Ghurkas,  and  exchanged  par- 
gana  Nawabganj,  part  of  the  district  of  Gbrakhpore,  for  pargana 
Handia. 

In  1782  the  city  and  pargana  of  Broach  was  ceded  by  the  Com- 
pany to  Scindiah,  in  testimony  of  the  sense  entertained  of  the 
generous  conduct  manifested  by  the  Maharajah  to  the  Q-ovemment 
of  Bombay  at  Wargaon,  and  of  his  humane  treatment  and  release 
of  the  British  gentlemen  who  had  been  delivered  to  him  as  hostages 
on  that  occasion. 

In  1805,  at  a  time  of  peace,  the  Company  ceded  to  Scindiah 
the  territories  of  Qwalior  and  Gohud,  which  had  been  ceded  to 
them  by  Bajah  TTmbaji,  who  had  held  them  as  Governor  for 
Scindiah,  but  had  revolted. 

In  1806  the  Governor-General  restored  by  cession  to  Baghojee 
Bhooslah  the  territories  of  Sumbulpur  and  Patna  which  had  been 
ceded  to  the  Company  in  1803. 

In  1817  a  part  of  the  territory  captured  from  the  Bajah  of 
Nipal  and  ceded  to  the  Company  by  a  treaty  of  peace  was  ceded 
in  f  uU  sovereignty  to  the  Sikimputti  Bajah.  In  1833  a  portion  of 
Assam  was  ceded  to  Bajah  Poorunder  Singh. 

It  is  unnecessary  to  refer  to  the  other  iustances  dted  in  argu- 
ment in  the  Privy  Coimcil.  They  are  all  consistent  with  the 
opinion  we  have  expressed  as  to  the  exercise  of  the  power  of  cession 
by  the  Company;  and  inasmuch  as  the  Company  acted  only  in 
virtue  of  the  authority  committed  to  it  by  the  down,  they 
establish  the  exercise  by  the  Crown  of  the  prerogative  of  cession 
in  this  part  of  its  dominions  without  any  limitation,  and  without 
any  intervention  on  the  part  of  Parliament.  But  it  is  also  impor- 
tant to  remember  that,  notwithstanding  the  Crown  permitted  the 
Company  to  exercise  its  prerogative  of  cession  in  the  East  Indies^ 
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it  had  not  divested  itself  wholly  of  the  pierogatiTe  in  respeot  of  1878 
its  Indian  dominions.  Ghondernagore  was  captured  from  the  Laohmi 
French  in  1793,  and  Ghinsarah  from  the  Netherlands  in  1795-  I^^bai* 
They  were  administered  by  the  Oompany  and  BegulationB  passed  BajaPabtib 
for  the  establishments  of  Courts  of  Justio— Regulations  I  and  Sihoh. 
XVI  of  1805;  n  of  1808;  and  IX  of  1809.  Ghinsarah  was 
restored  to  the  Netherlands  in  pursoanoe  of  the  treaty  made  in 
London  on  the  13th  August  1814,  and  Ohandemagore  was  restored 
to  the  Erenoh  in  aeoordanee  witii  the  stipulations  of  the  treaty 
made  in  Paris  on  the  30th  May  1814.  In  pursuance  of  the  treaty 
signed  at  Kiel  on  January  14th,  1814,  the  town  of  Serampore  and 
its  settlements  were  restored  to  the  Xing  of  Denmark. 

In  1824  Benooolen  and  the  English  possessions  were  ceded 
to  the  Netherlands  in  exchange  for  establishments  on  the  continent 
of  India  and  the  town  and  fort  of  Malacca  and  its  dependencies. 

This  cession  is  the  more  noteworthy  in  that  it  was  immediately 
brought  to  the  notice  of  Parliament  that  the  prerogative  of  cession 
had  been  exercised  by  the  Grown.  The  treaty  was  concluded  on 
tiie  17th  March  1824 ;  and  on  the  24th  June  1824  an  Act,  5 
G^.  4,  0.  108,  was  passed  transferring  to  the  Gompany  the 
island  of  Singapore  and  all  the  colonies  and  possessions  ceded  to 
His  Majesty  by  the  treaty,  to  be  held  on  the  same  conditions  and 
subject  to  the  same  restrictions  as  the  factory  of  Benooolen  and  the 
possessions  in  the  island  of  Sumatra  had  been  held  by  the  Gompany 
immediately  before  the  conclusion  of  the  treaty. 

The  exercise  of  the  prerogative  by  the  Grown  concurrently 
with  the  Gompany  is  established  by  these  instances. 

By  Act  16  and  17  Yic,  a  95,  the  territories  administered 
by  the  Company  were  continued  under  their  government  in  trust 
for  the  Crown,  and  they  so  remained  until  1858,  when  it  was  deemed 
expedient  they  should  be  governed  by  and  in  the  name  of  Her 
Majesty.  Consequently  by  Act  21  and  22  Vict.,  o.  106,  it  was 
enacted  that  the  government  of  the  territories  then  in  the  posses, 
sion  or  under  the  government  of  the  Gompany,  and  all  powers  in 
relation  to  government  vested  in  or  exercised  by  the  Company^ 
and  all  territories  in  the  possession  or  under  the  government  of 
the  Company,  and  all  rights  vested  in  or  which,  if  the  Act  had  not 
been  passed,  might  have  been  exercised  by  the  Gompany  in 
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1878      relation  to  any  territories,  should  become  vested  in  Her  Majesty. 
LiCHiu    ^®         0^      Companj  thus  oame  to  an  end ;  and  the  privi- 
Nabiik    lege  to  exercise  the  prerogative  of  cession,  which  the  Grown  had 
SuAPABTiBOonoeded  for  the  goyemmeni  and  proteotion  of  the  territoriefl 
8i»<»H-    administered  by  the  Company,  expired  when  the  oooasion  for  it 
could  no  more  arise. 

We  find  then  that  the  Grown  is  competent  to  cede  territory 
in  its  Indian  dominions  without  the  intervention  of  Parliament. 
The  prerogative  of  the  Crown  is  exercised  with  the  advice  and 
through  the  agency  of  the  responsible  ministers  of  the  Grown.  la 
the  case  before  us  it  is  shown  that  the  cession  of  territory  to  His 
Highness  the  Nawab  of  Eampur  was  effected  by  the  Government 
of  Indiay  that  it  was  accepted  by  the  Secretary  of  State  as  fulfil- 
ling instructions  conveyed  to  the  Gt)vemment  of  India,  and  that  it 
was  approved  by  Her  Majesty's  Government.  We  have  then  suffi- 
cient evidence  of  a  cession  by  the  Grown :  and  when  it  is  proved 
that  a  cession  has  been  so  made,  it  is  not  for  this  Court  to  inquire 
whether  in  the  particular  instance  the  exercise  of  the  prerogative 
was  called  for. 

We  therefore  find  that  the  nineteen  villages  which  fall  within 
the  territory  transferred  to  His  Highness  the  Nawab  of  Bampur 
had  passed  by  valid  cession  out  of  British  territory  before  the  ins- 
titution of  this  suit,  and  that  the  Court  in  which  the  suit  was  ins- 
tituted had  no  jurisdiction  to  order  a  sale  of  those  villages. 

A  decree  will  pass  for  the  sum  found  due  and  for  the  sale  of 
the  remaining  villages  in  satisfaction  of  the  debt  and  interest  due 
up  to  the  date  of  realisation,  if  the  debt,  interest,  and  such  costs  as 
are  decreed  be  not  paid  into  Court  within  two  months  after  the 
date  of  the  decree.  The  daim  to  bring  to  sale  the  nineteen  villages 
in  Bampur  is  dismissed.  The  plcdntiff  accepted  the  security  which 
he  now  seeks  to  enforce  many  years  after  the  territory  had  been 
ceded,  and  could  not  therefore  claim  benevolence from  the 
British  Government.  He  must,  should  his  security  in  British 
territory  prove  insufficient,  pursue  his  remedy  in  the  Courts  of 
Bampur,  and  we  doubt  not  he  will  receive  justice.  But  inasmuch 
as  the  defendant  was  willing  to  admit  the  debt  (save  in  respect 
of  a  minor  item  of  interest)  and  the  costs,  with  the  exception  of 
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the  stamp-feey  have  been  inonired  chiefly  by  reason  of  the  plain-  1878 

tiff's  contention  regarding  the  jurisdiction  of  the  Bareilly  Court,  Lachmi 

we  order  that  the  plaintiff  recover  the  stamp-fee  from  the  defendant,  Nabain 

to  be  realised  in  the  same  manner  as  the  debt  and  interest :  and  Baja 

that,  in  respect  of  costs  other  than  the  institution-fee,  each  party  g^^^ 
shall  bear  his  own  costs. 


APPELLATE  CRIMINAL.  ,378 

  August  16 

Befbn  Sir  Soheri  Sfmart,  Et,  CkiefJmHiee,  Mr,  Juttiee  Pear$on,  amd  Mr. 
JmHce  Oldfleld. 

SMPBBSS  OF  INDIA  v,  CHATTAB  SINGH  akd  otxbbs.* 

Act  XLV  of 1860  (Pmo^  Code), «.  902-'Mm'der--Sent€uee^Mdgmeni---Beferenee  to 
High  Omrt—Aet  X  of  1872  (CHmnai  Procedure  Code),  m.  271»  287,  464 

L,  C,  Ky  and  2)  cooBpired  to  kill  8,  In  pnnnance  of  such  conspincy  L 
first,  and  then  C  struck  8  on  the  head  with  a  lathi,  and  8  fell  to  the  ground. 
While  8  was  lying  on  the  ground  JTandD  strack  him  on  the  head  with  their 
laiiit,  Seld  (Stuabt,  C.  J.,  dissenting)  that,  inasmuch  as  Z^and  D  did  not  com- 
mence the  attack  on  6,  and  it  was  donhtAil  whether  8  was  not  dead  when  they 
itrack  him,  transportation  for  life  was  an  adequate  punishment  for  their  offence. 

Ohservations  by  Stuabt,  C.  J.,  on  the  impropriety  of  a  ju^cial  officer  adding 
a  *' note*' to  his  judgment  in  a  criminal  case  impugning  the  correctness  of  the 
coDdusion  he  has  arriyed  at  on  the  evidence  in  such  case. 

On  the  6th  July  1878,  Mr.  G*.  L.  Lang,  Sessions  Judge  of  Ali- 
garb,  oonvicted  Ohattor  Singh,  Lachman  Singh,  Enndan  Singh, 
and  Dnngar  Singh,  of  murder,  and  sentenced  all  four  persons  to 
death.  The  Sessions  Judge  api>ended  the  foUowing  note/'  dated 
the  10th  July  1878,  to  his  judgment  in  the  ease : 

In  sending  up  this  ease  to  the  High  Oourt  for  confirmation  of 
the  sentenoe  or  final  orders  in  the  ease,  I  feel  bound  to  express 
a  doubt  that  has  arisen  in  my  mind  regarding  the  oomplioity  of 
Kimdan  Singh  and  Dungar  Singh  in  the  actual  murder  of  Shore 
Singh,  a  doubt  that  is  not  supported  by  the  evidence,  but  by  the 
probabilities  of  the  case. 

There  can  be  no  question  that  Lacbman  Singh  and  Ohattar 
Singh  actually  killed  Shore  Singh,  and  that,  the  alarm  beifig  at  once 
given,  they  fled  for  their  house.  That  some  endeavour  was  made  to 

*  Reported  under  the  special  orders  of  the  Hon'ble  the  Chief  Justice. 
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187B     seisd  the  murdererft  before  they  reached  their  home,  I  gather  from 
Empebss  of       statements  of  Qxdab  and  Laohman  before  the  police,  as  given 
Ibdia     ia  the  police  diaries,  an  English  abstract  of  which  is  filed  with 
Ch^ab   the  proceedings. 

SinoH.  c«  jt  possible  that  Ktindan  and  Dungar  were  close  by,  and 
took  part  in  the  rescue  of  Laohman  and  Ghattar,  and  being  seen  in 
their  company  immediately  after  the  murder  were  credited  with 
having  taken  an  active  share  in  the  murder. 

It  is  true  that  the  direct  evidence  of  the  eye-witnesses  is  to 
the  effect  that  all  four  of  the  accused  struck  Shore  Singh,  but  in  this 
country  it  is  no  unconmion  thing  for  the  most  truthful  witnesses 
to  add  to  their  evidence  somewhat  beyond  what  they  actually  saw. 

"  The  very  fact  that  the  accused  are  unable  to  bring  a  single 
witness,  true  or  false,  to  give  evidence  in  their  favour,  proves  how 
strong  the  feeling  of  the  village  is  against  them;  and  it  is  therefore 
not  impossible  that  the  case  against  Eundan  and  Dungar  has  been 
somewhat  exaggerated^  so  as  to  make  them  appear  equally  guilty 
with  Laohman  and  Ohattar. 

It  is  certainly  far  more  probable  that,  after  Shore  Singh  bad 
been  struck  down  and  the  alarm  raised,  Dungar  and  Kundan 
should  have  helped  Ghattar  and  Laohman  to  get  away  home,  than 
that  they  should  hate  wasted  their  time  by  returning  to  batter  a 
dying  man. 

Although  I  have  heard  it  stated  out  of  Gourt  that  such  were 
the  real  facts  of  the  case,  no  evidence  is  forthcoming  to  support  it, 
nor  indeed  could  Eundan  himself  have  made  this  defence  vnthoot 
incriminating  his  brothers,  Ghattar  and  Laohman.  « 

Briefly,  as  it  appears  to  me  possible  that  the  part  taken  by 
Dungar  and  Kundan  in  this  affair  may  have  been  somewhat  exag- 
gerated, and  as  it  is  certain  that  Shere  Singh  was  actually  killed 
by  Laohman  and  Ghattar,  I  would  recommend  the  revision  of  the 
capital  sentence  in  the  case  of  Kundan  and  Dungar/' 

Appeals  were  preferred  to  the  High  Gourt  by  all  four  persons. 

Mr.  Leachf  for  the  appellants. 

The  Court  (Stuabt,  C.  J,,  and  Oldfield,  J.)  delivered  the  fol- 
lowing  judgments: 
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Stuam,  OJ.— Inthisctoethe  Judge,  after  statiiig  the  opinion  1878 
of  the  assessorB  and  reoording  his  own  judgment^  by  wldoh  he  xshfress  op 
convicted  the  whole  four  priaoners  of  murder  and  sentenced  them  Itoia 
to  death,  has  added  to  his  judgment  a   note  "  by  which  he  endea-  Ohattab 
vours  to  throw  doubts  on  the  conclusion  at  which  he  had  arrived  on  ^i^<^^- 
the  evidence.   I  feel  it  my  duty  to  state  that,  in  my  opinion,  this 
was  a  most  unwarrantable  proceeding  on  the  J udge's  part,  and 
that  nothing  that  that  note  contains  can  be  considered  by  us  indis- 
posing of  the  question  whether  the  sentence  shall  be  confirmed  or  not. 
The  reasoning  of  the  note  is  also  such  as  ought  not  to  be  made  use 
of  in  a  criminal  case.   The  Judge  states  in  this  note  that  he  feels 
bound  to  express  a  doubt  that  has  arisen  in  his  mind  as  to  the  com- 
plicity of  Kundan  and  Dungar  in  the  murder,    a  doubt  that,"  he 
adds,  "is  not  supported  by  the  evidence,  but  by  the  probabilities 
of  the  case.''   The  note  further  states  that  "  it  is  true  that  the 
direct  evidence  of  the  eye-witnesses  is  to  the  effect  that  all  four  of 
the  accused  struck  Shore  Singh,"  adding,  however,    but  in  this 
country  it  is  no  uncommon  thing  for  the  most  truthful  witnesses 
to  add  to  their  evidence  somewhat  beyond  what  they  actually  saw," 
although  in  his  judgment  he  refers  in  terms  of  strong  approval  to 
the  evidence  of  the  principal  witness  for  the  prosecution,  whom 
he  describes  as    a  respectable-looking  old  man,  who  gave  his  evi- 
dence in  a  straight  forward  manner  that  convinced  me  of  the  truth 
of  what  he  said."   The  note  states  further  "probabilities,"  whoUy 
unsupported  by  the  evidence  and  I  actually  find  in  it  the  following 
extraordinary  remark:  "although  I  have  heard  it  stated  out  of 
Court  that  such  were  the  real  facts  of  the  case  (that  is  his  pro- 
babilities and  surmises  after  the  trial)  no  evidence  is  forthcoming- 
to  support  it : "  and  the  note  ends  with  the  following  conjecture : "  as 
it  appears  to  me  possible  that  the  part  taken  by  Eundan  and  Dungar 
in  this  affair  may  have  been  somewhat  exaggerated,  and  as  it  is 
certain  that  Shere  Singh  was  actually  killed  by  Lachman  and  Chat- 
tar,  I  would  recommend  the  remission  of  the  capital  sentence  in  the 
case  of  Eundan  and  Dungar."   Now,  not  a  word  of  this  is  sup- 
ported by  the  evidence,  or  any  portion  of  it,  which  was  given 
before  the  Judge  himself  at  the  trial,  and  I  do  not  see  that  we  are 
driven  to  conclude  that  Shere  Singh  was  actually  killed  by  Lach- 

mah  and  Chattar.   On  the  contrary,  there  is  evidence  suggestive 
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]  878  of  a  different  state  of  things.  There  are  other  uncalled-for  remarks 
Empbbsb  of  I  ^^^^  stated  enough  to  show  its  improper  and 

Ismx  unwarrantable  character,  and  to  justify  me  in  expressing  the  hope 
Chattab  that  such  an  inadmissible  appendage  to  a  criminal  record  may 
SinGH.    never  be  brought  before  us  again. 

The  facts  and  circumstances  we  have  to  consider  appear  to  be 
these:  The  four  conTlots  were  all  closely  related  to  each  other;  three 
of  them  are  brothers,  and  the  fourth  is  a  cousin,  and  they  all  lived 
together  in  the  same  enclosure.  The  deceased  was  one  of  the  1am- 
bardars  of  the  village,  and  he  had  on  several  occasions  been  obliged, 
in  the  discharge  of  his  duty,  to  oust  the  accused  from  their  holding; 
and  bad  feeling  therefore  existed  between  them  and  the  murdered 
man,  or  rather  on  their  part  against  him.  As  the  Judge  points  out, 
no  less  than  six  different  cases  or  causes  of  quarrel  on  this  soore 
were  stated  by  Chattar  and  Lachman  before  the  conmiitting 
Magistrate,  and  there  can  be  no  doubt  of  the  bitter  enmity  entertain- 
ed by  these  men  against  the  deceased.  Nor  is  there  anything  in 
the  evidence  to  show  that  this  enmity  was  shared  more  largely  by 
any  one  of  the  four  than  by  the  others.  They  appear  to  have  been 
all  actuated  by  the  same  ruthless  feeling,  and  to  have  acted  on  the 
night  of  the  murder  on  a  plan  preconcerted  among  them  all.  This 
concert  and  identity  of  motive  will  appear  from  the  method  and 
manner  of  attack  upon  the  deceased,  as  deposed  to  by  the  wit- 
nesses for  the  prosecution,  especially  Khushali,  who  is  described 
by  the  Judge  as  a  respectable,  straightforward,  and  reliable  witness. 
From  the  evidence  thus  afforded  it  appears  that  on  the  evening  of 
the  8th  June  last,  at  about  9  p.m.,  Shore  Singh  was  returning 
from  the  bazar  to  his  house  with  the  witness  Khushali,  and  they 
had  reached  a  shop,  Shafkat's  shop,  when  the  accused  Chattar 
Singh,  accompanied  by  his  brother  Trfiohman  Singh,  came  up  from 
behind  and  struck  Shere  Singh  heavily  on  his  head  with  a  lathi. 
The  blow  made  Shere  Singh  stagger,  but  it  was  immediately 
followed  by  another  blow  from  Lachman  Singh,  and  Shere  Singh 
then  fell  senseless  to  the  ground,  uttering  these  words  — Bam 
Edm.^^  Khushali,  the  witness,  cried  out  when  he  saw  his  companion 
thus  assailed,  but  received  a  blow  from  Luchman  which  appears  to 
have  induced  him  torefraiu  from  further  interference.  Meanwhile, 
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from  a  spot  which  appears  to  have  been  exaoily  or  nearly  opposite  i878 
to  that  where  Shere  Singh  had  just  been  attacked  and  felled  by  empmss  c 
Ghattar  Singh  and  Lachman  Singh,  the  two  other  aooused,  Kundan  India 
and  Dongar,  ran  up,  also  armed  with  lathis  and  beat  Shere  Singh  c&attab 
as  he  lay  on  the  ground,  on  the  head,  also,  as  it  would  appear.   The  '  Singh. 
four  murderers  then  ran  off  pursued  by  Aulad  Ali,  the  chaukidar ; 
but  the  four  accused  succeeded  for  the  moment  in  reaching  and 
securing  themselves  in  their  house,  seeing?  which  Aulad  Ali  returned 
and  found  that  Shere  Singh  was  dead.   The  concert  and  identity 
not  only  of  motive  but  action  on  the  part  of  the  whole  four  accused 
is  thus  shown. 

Nor  is  it,  I  think,  material,  as  against  the  concerted  action  and 
equal  guilt  of  the  whole  four  criminals,  to  consider  whether,  when 
Kundan  and  Dungar  came  up  and  added  their  blows  to  those  of 
the  other  two,  Shere  Singh  was  then  dead  or  still  alive.  The 
impression  made  upon  me  on  this  part  of  the  case  is  that  Shere 
Singh  was  alive,  and  had  not  then  breathed  his  last,  and  that  in  all 
probability  the  blows  of  Kundan  and  Dungar  sealed  his  fate.  On 
this  subject  the  post  mortem  examination  by  the  Civil  Surgeon  is 
very  important.  It  results,  in  the  first  place,  from  this  gentleman's 
report,  dated  the  9th  June,  that  when  Shere  Singh  was  attacked, 
he  was  in  a  natural  and  healthy  condition  of  body,  and  when  he  first 
saw  the  body  he  described  it  as  that  of  a  healthy-looking  man. " 
On  examination  the  Civil  Surgeon  found  "  the  top  of  the  head  smashed 
in,  skull  fractured  into  small  pieces,  scalp  torn,  and  brain  lacerated  and 
protruding.''  Such  being  the  terrible  nature  of  the  violence  used 
against  the  unfortunate  deceased,!  scarcely  think  it  reasonable  to 
conclude  that  such  fearful  injuries  were  solely  produced  by  the  blows 
otthetwofirstassailants,ChattarandLachman;thecondition  of  the 
head  on  the  contrary  indicates  that  the  blows  of  Kundan  and  Dungar 
contributed  in  no  small  degree  to  the  frightful  state  of  things  deposed 
to  by  the  Civil  Surgeon  ;  tod  whether  the  deceased  was  still  alive 
or  already  dead  when  Kundan  and  Dimgar  attacked  him  with  their 
lathiB  is,  in  my  opinion,  immaterial  to  the  question  of  their  guilt. 
That  they  believed  Shere  Singh  to  be  alive  when  they  attacked 
him  I  have  no  doubt  whatever,  and  I  do  not  see  that  we  are  com- 
pelled by  the  evidence  to  conclude  that  he  was  then  dead.  Such 
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1878  would  alsa  appear  to  be  the  opinion  fonned  by  the  Judge  at  the 
Empbbsb  op  ^  summing  up  the  eyidenoe  in  his  judgment,  he  states 

India  that  the  witnesses  for  the  proseoution  tell  the  same  story,  and 
Chattab  awear  that  all  four  aooused  deliberately  and  barbarously  murdered 

Singh.  ,  gl^ere  Singh ;  they  all  say  that  Chattar  struck  first,  and  then  Laoh- 
man,  and  that  the  blows  of  these  two  dropped  Shore  Singh,  and 
that  the  other  two  prisoners,  Kundan  and  Duugar,  hammered  him 
while  on  the  ground. "  The  Judge  further  states  correctly  that 
the  four  accused  lay  in  wait  for  the  deceased,  took  him  unawares, 
closed  in  on  him,  and  beat  his  brains  out. "  I  have  carefully  read 
the  evidence,  and  have  no  hesitation  in  approving  this  statement  of 
the  effect  of  it.  There  can  indeed  be  no  doubt  that  this  is  a  correct 
statement  of  the  effect  of  the  evidence;  and  it  shows,  I  think,  that 
the  whole  four  accused  acted  together  and  participated  in  the 
murder,  and  that  they  all  are  equally  guilty. 

Finding,  therefore,  that  I  cannot  make  any  distinction  between 
the  two  sets  of  the  assailants,  I  would  confirm  the  sentence  of  death 
on  them  all. 

Oldfibld,  J.— Four  persons  have  been  convicted  of  murder,  and 
sentences  of  death  passed  upon  them  and  referred  for  confirmation. 
In  respect  of  two,  Eundan  and  Dungar,  the  Judge  has  added  a  pro- 
ceeding, dated  four  days  after  he  passed  judgment,  from  which  it 
would  appear  that  he  subsequently  enteitained  doubts  of  the 
guilt  of  these  two  prisoners,  and  he  recommends  the  remission  of 
the  capital  sentences  in  their  cases. 

There  can  be  no  doubt  of  the  guilt  of  Chattar  Singh  and 
Iiaohman  Singh,  and  the  evidence  points  to  the  conclusion  that  the 
attack  with  intent  to  murder  Shore  Singh  was  premeditated. 
He  had  been  sitting  with  Khushali,  a  witness,  at  the  shop  of 
Bakhshi  Ghaudhii,  and  at  8  or  9  p.m.  the  two  were  walking 
homewards^  and  had  arrived  opposite  the  shop  of  Shaf kat,  not  far 
off,  when  they  were  attacked  by  Chattar  Singh  and  Laohman 
Singh,  The  former  struck  the  first  blow  of  a  dub,  which  was  at  once 
followed  by  a  blow  of  a  club  from  Lachman  Singh,  and  the  deceased 
fell  to  the  ground.  It  then  appears  that  the  other  two  prisoners 
came  up  from  the  opposite  direction  and  struck  deoeased  when 
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he  was  down,  and  that  all  four  ran  off  to  their  house  not  far  off,  1878 
where  tbey  appear  to  have  resisted  the  attempt  of  the  polioe  to  Emphbssov 
arrest  them,  and  their  arrest  was  finally  made  at  4  a.m.  India 

CH4TTAB 

There  appears  to  me  to  he  no  appreciable  differenoe  in  the  guilt  Sinqh. 
of  Chattar  Singh  and  Laohman  Singh,  and  I  would  confirm  the 
sentences  of  death  passed  on  them.  With  regard  to  Kundan  and 
Pungar,  I  see  no  reason  to  distrust  the  evidence  or  to  participate 
in  the  doubts  which  appear  to  have  occurred  to  the  Judge  after 
dose  of  the  trial,  and  from  reports  which  he  must  hare  pidced  up 
out  of  Court.  The  Judge  admits  that  these  doubts  are  not  sup- 
ported by  the  eyidence  on  the  record,  nor  does  he  inform  us  that 
he  is  in  a  position,  or  that  the  accused  are  able,  to  support  them  by 
any  evidence  which  is  capable  of  being  procured* 

On  the  contrary,  the  recorded  evidence  does  not  appear  to  be 
open  to  distrust.  The  accusations  implicating  these  two  persons 
were  made  without  any  delay  by  persons  who  have  no  interest  to 
accuse  them  falsely ;  the  statements  of  the  witnesses  are  consistent ; 
and  it  is  shown  that  these  two  prisoners  were  on  or  near  the  spot 
where  the  outrage  occurred  by  the  substance  of  their  own  state- 
ments; and  that  they  retreated  with  the  other  prisoners  to  the 
same  house  after  the  crime  was  perpetrated ;  and  they  had  equally 
with  the  others  a  motive  for  the  murder.  They  seem  to  have 
joined  in  a  oonspiraoy  with  Ohattar  Singh  and  Lachman  Singh, 
but  they  did  not  begin  the  attack,  and  it  is  doubtful  if  the  death- 
blows were  inflicted  by  them :  for  these  reasons  I  would  commute 
the  sentence  of  death  passed  upon  them  to  transportation  for  life. 

The  learned  Judge  who  heard  the  ease  differing  in  opinion  as 
to  the  proper  sentenees  to  be  passed  on  Eiundan  Singh  and  Dungar 
Singh,  the  ease  was  oonsequently  referred  to  a  third  Judge,  with 
reference  to  the  provisions  of  ss.  271  and  287  of  the  Criminal 
Procedure  Code. 

Pbajuoit,  J.-- I  concur  gmeraUy  in  the  view  of  the  ease  taken 
by  my  hon'ble  colleague  Mr.  Justice  Oldfleld,  and  am  of  opinion 
that  the  claims  of  justice  will  be  sufficiently  met  by  the  sentences 
proposed  by  him. 
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Before  Mr,  JutHce  Feareon  and  Mr,  JueHee  Ol4fleld, 
RAJPATI  SINGH  (Plaihtipp)  v.  RAM  SUKHI  KUAR  (Dbpictdast).* 
Act  Vm  of  1871  (Sagittration  Ac(),  $$,  17— (2),  4B—jReffiHratunh  Mortage. 

The  value  of  the  interest  created  by  a  mortgage  of  immoveable  pit>pcjrtj  it 
estimated,  for  the  purposes  of  the  Reg^tration  Act  of  1871,  not  by  the  amount  of 
the  principal  money  thereby  secured,  but  by  the  amount  of  such  money  and  the 
interest  payaUe  thereon. 

Ck)nsequent1y,  a  bond  dated  the  9th  August  1873,  which  charged  certain  im- 
moveable property  with  the  payment  on  the  Slst  May  1874,  of  Bs.  98,  and  interest 
thereon  at  the  rate  of  one  per  cent,  per  mensem,  should  have  been  registered. 
Darehan  Singh  y.  Hanwania  (1)  followed.  NanaMu  Lakehmam  v.  Anami  Babafi 
(2)  differed  from  (8). 

This  was  a  suit  to  reoover  Bs.  98,  the  prinoipal  money  due  on 
a  bond  dated  tl^e  9th  Augfost  1873,  whioh  charged  oertain  immove- 
able property  with  the  payment  on  the  Slat  May  1874,  of  auoh 
money  together  with  interest  thereon  at  the  rate  of  one  per  oent. 
per  mensem,  the  suit  being  instituted  on  the  26th  May  1877.  The 
defendant  set  up  as  a  defence  to  the  suit  that  the  bond  operated  to 
create  an  interest  in  immoveable  property  of  the  value  of  upwards 
of  Bs.  100,  and  its  registration  was  therefore  oompulsoiy,  and 
being  unregistered  it  could  not  afiect  the  property  comprised  in  it 
The  Oourt  of  first  instance  held  that,  as  the  plaintiff  only  claimed 
to  enforce  his  lien  on  the  property  in  respect  of  a  sum  under  Bs.  100, 
the  fact  of  the  bond  not  being  registerted  did  not  bar  his  cidm 
under  it.  On  appeal  by  the  defendant  the  lower  Appellate  Court 
held  that  the  bond  could  not  affect  the  immoveable  property  com- 
prised in  it,  inasmuch  as  it  created  an  interest  in  the  property  of 
the  value  of  upwards  of  Bs.  100,  and  was  nevertheless  unregisteied. 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
claim  was  maintainable,  notwithstanding  that  the  bond  was  not 
registered,  inasmuch  as  he  sought  to  enforce  a  lien  on  the  property 
comprised  in  the  bond  to  the  extent  jof  Bs.  98  only. 

*  Second  appeal,  No.  509  of  1878,  from  a  decree  of  Hakim  Bahat  All,  Subor- 
dinate Judge  of  Qhazipur,  dated  the  7th  March  1878,  reversing  a  decree  of  Mint 
Kamr-ud-din  Husain,  Mnnsif  of  Ballia,  dated  the  Ist  August  1877. 

(1)  I.  L.  E.,  1  AU.,  874.  (3)  See  also  contra,  Naraeayya  CketU  t. 

(2)  I.  L.  B.,  2  Bom.,  363.  Chmvappa  CheHi,  I.  L.  B.,  1  Mad.,  378. 
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Munshi  Sukh  Ram  and  Lala  Latta  Prasady  for  the  appellant.  1878 

Babu  Barodha  Prasad,  for  the  respondent.  Bajpati 

81NOH 

The  judgment  of  the  Court  was  delivered  by 

Bam  Sitehi 

Pearson,  J. — The  bond  in  suit,  in  referenoe  to  the  ruling  of  Euab. 
this  Court  in  Darahan  Singh  v.  Hanwanta  (1)  and  other  similar 
rulings  in  similar  oases,  undoubtedly  required  to  be  registered,  and 
under  a.  49  of  Act  VIII  of  1871,  cannot  aflPeot  the  property  therein 
oomprised,  being  immoveable  property.  We  disallow  the  pleas  in 
appeal,  and  dismiss  the  appiBal  with  costs. 

Appeal  dimmed. 


Before  Sir  Roberi  Stmari,  Kt,  Ckitf  Justice,  and  Mr.  Justice  Pearson, 
6AUBI  DAT  AND  OTHEBS  (DEPBKDAirTS)  «.  GUB  SAHAI  (Plaihtifv)  Ain)  BUK^ 

MIN  EUAR  AND  ANOTHBB  (DbVENDANTS).* 

Hindu  Lam — Alienation — Eeversioner — Fraud, 

8  WM  entitled  under  tbe  Mitakshara  law,  to  succeed,  on  the  deatb  of  M, 
her  mother,  to  tbe  real  estate  of  N,  her  father.  Certain  persons  disputed  S's  right 
of  sQccesmon  and  claimed  that  they  were  entitled  to  succeed  to  if «  estate  on  IPs 
death,  and  complained  that  M  was  wasUng  the  estate.  The  differences  between 
such  persons  and  M  and  N  were  referred  by  them  to  arbitration,  and  an  award  was 
made  and  filed  in  Court  which,  among  other  things,  partitioned  tbe  estate  between 
8  and  such  persons.  &,  who  claimed  the  right  to  the  estate  on  S*s  death,  sued 
for  the  cancellation  of  the  award  on  the  ground  that  it  was  fraudulent  and  affected 
his  reversionary  interests.  Held,  relying  on  Dowar  Boonda  (1),  that  the  suit  was 
nuuntainable  notwithstanding  that  Q-  was  not  the  next  rerenioner. 

This  was  a  suit  for  the  cancellation  of  an  award  made  on  a 
reference  to  arbitration.  The  facts  of  the  case  were  as  follows : 
One  Tek  Ghand,  deceased,  had  by  his  first  wife  three  sons,  Dario 
Singh,  Nand  Lai,  and  Sidh  Gopal,  and  his  second  wife  one  son, 
Bheo  Prasad.  On  the  death  of  Tek  Ghand  the  four  brothers 
separated,  and  a  partition  of  the  family  estate  took  place.  Dario 
Singh  died  leaving  two  sons,  who  died  leaving  each  a  son,  the  son 


*  First  Appeal  No.  124  of  1877,  from  a  decree  of  Babu  Ram  Kali  Cbaudhri 
Subordinate  Judge  of  Cawnpore,  dated  the  8rd  September,  1877. 

(I)  I.  L.  R,  1  AU.,  274. 
6 


1878 
August  22» 
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187S  of  one  being  Ghur  Sohai,  the  plaintiff  in  the  present  suit,  and  of  tiie 
Gauw  Dat  I^'^'  *  minor.   Nand  Lai  died  in  September,  1863, 

GuB  Saeai.  1®*^?  *  widow,  Bukmin  Kuar,  a  defendant  in  the  present  suit,  and 
a  daughter,  Bitala  Kuar,  also  a  defendant  in  the  present  suit,  who 
bad  six  daughters,  one  of  whom  had  male  issue.   Bidh  Gopal 
died  leaving  a  daughter.   Sheo  Prasad  died  leaving  six  sons,  of 
whom  five,  vix ,  Har  Dat,  Gauri  Dat,  Ambika  Dat,  Din  Dayal,  and 
8heo  Dat,  were  defendants  in  the  present  suit.   The  sixth  son 
Prag  Dat  died  leaving  two  sons,  Ram  Dayal  and  Sankata  Din,  also 
defendants  in  the  present  suit.   After  the  death  of  Nand  Lai  dif- 
ferences arose  between  the  heirs  of  Sheo  Prasad  on  the  one  side  and 
Bukmin  Kuar  and  Sitala  Kuar  on  the  other  side  with  regard  to 
the  estate  of  Nand  Lai.   The  heirs  of  Sheo  Prasad  asserted  that 
they  were  the  reversioners  to  suoh  estate,  and  Bukmin  Kuar  was 
wasting  it,  while  Sitala  Kuar  asserted  that  she  was  her  father's 
heir,  and  entitled  to  succeed  to  the  property  on  Bukmin  Kuar*8 
death.   The  parties,  by  an  instrument  in  writing  dated  the  18th 
August,  1876,  agreed  to  refer  the  differences  between  them  to 
arbitration.   In  pursuance  of  this  agreement  an  award  was  made 
which,  after  reciting  that  it  was  made  in  order  to  protect  the  pro- 
perty, to  perpetuate  the  name  of  the  ancestor,  and  to  i>6rfom 
oermonies  for  the  spiritual  b^efit  of  the  deceased  (Nand  Lai), 
disposed  of  all  the  estate  of  Nand  Lai  between  the  parties  to  the 
arbitration. 

On  an  application  made  by  Sitala  Kuar,  this  award  was  ordered 
to  be  filed  in  Court  by  the  Subordinate  J udge.  The  heirs  of  Sheo 
Prasad  subsequently  obtained  possession  from  the  Court  of  the  pro- 
perty awarded  to  them.  The  present  suit  was  brought  by  Gar 
Sahai,  a  son  of  Dario  Singh,  and  a  grandson  of  Tek  Chand,  as  a 
reversioner  to  the  estate  of  Nand  Lai,  against  Bukmin  Kuar,  Sitala 
Kuar,  and  the  heirs  of  Sheo  Prasad  for  oanoellation  of  the  award 
as  being  fraudulent  and  injurious  to  his  rights  as  suoh  rever- 
sioner. 

On  the  7th  June,  1877,  the  plaintiff  and  the  defendants  Bukmin 
Kuar  and  Sitala  Kuar  filed  an  agreement  in  Court,  in  which  these 
defendants  agreed  that  a  decree  should  be  made  against  them  in 
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tho  plaintiff's  fayonr,  the  plaintiff  on  his  part  agreeing  that,  in  i878 
respect  of  a  certain  portion  of  the  property  awarded  to  Sitala  Kuar,  "q^^^^TjoIt 
lie  would  not  at  any  time  seek  to  disturb  her  possession.  It  was  also  ^  _ 
stated  in  this  agreement  that  'Hhe  plaintiff  is  the  nearest  heir  to 
the  estate  of  the  deceased  Nand  Lai,  the  husband  of  petitioner 
Rukmin  Kuar. "   On  the  24tb  July,  1877,  the  heirs  of  Sheo  Prasad 
filed  a  written  statement  in  which  (amongst  other  things)  they 
urged  that  the  plaintiff  was  not  the  next  reversioner  after  Eukmin 
Kuar,  and  conseijuently  no  cause  of  action  had  accrued  in  his 
favour. 

The  Subordinate  Judge  fixed  two  issues  for  trial,  viz.^  (i) 
"  Whether  the  plaintiff  is  the  next  reversioner  after  Rukmin  Kuar: 
if  not,  has  he  any  cause  of  action  ?  "  and  (ii)  "  Whether  the  plain- 
tiff is  entitled  to  set  aside  the  arbitration- award  in  dispute?" 
On  the  first  issue  the  Subordinate  Judge  held  that,  as  Sitala  Kuar^ 
the  heir  to  the  estate  of  Nand  Lai  had  no  sons,  and  as  the  parents 
and  brothers  of  Nand  Lai  were  dead,  the  plaintiff  was,  under  the 
Mitakshara  law,  rev^ioner  to  the  estate  of  Nand  Lai  on  Sitala 
Euar's  death ;  and  that  as  the  plaintiff^a  right  as  such  reversioner 
was  affected  by  the  award,  and  Sitala  Kuar,  the  heir  to  the  estate, 
raised  no  objection  to  the  plaintiff's  suit,  the  plaintiff  had  a  cause 
of  action.  On  the  second  issue  the  Judge  held  that  the  plaintiff 
was  entitled  to  have  the  award  cancelled,  as  it  plainly  affected  his 
reversionary  rights,  and  he  accordingly  gave  the  plaintiff  a  decree 
cancelling  the  award. 

The  heirs  of  Sheo  Prasad  appealed  to  the  High  Court,  contend- 
ing in  their  memorandum  of  appeal  that  the  award  was  valid  for 
the  lives  of  Bukmin  Kuar  and  Sitala  Kuar  and  as  between  them, 
and  that  as  the  arrangements  effected  under  the  award  were 
intended  to  sa?e  the  estate  from  the  consequences  of  a  debt  incur- 
red for  the  bene6t  of  the  soul  of  Nand  Lai,  such  arrrangements 
were  legal  and  ought  to  stand  good. 

Mr.  Conlan  and  Maulvi  Obeidul  Rahman^  for  the  appellants. 

Pundit  Ajudhia  Nath  for  Qauri  Dat,  respondent,  and  Pandits 
B'nhamhhar  Nath  and  Nand  Lai  for  Eukmin  Kuar  and  Sitala 
Kuar,  respondents. 
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1887  Mr.  Conlan  contended  that  the  plaintiff  oould  not  maintain  the 
Gaum  Dat  being  the  next  reversioner  to  the  estate.   He  referred  to 

GuB  Sahai  ^^^^  Saradaprosaud  Mookerjee  cited  in  Norton*s  Leading  Cases 
on  the  Hinda  Law  of  Inheritance,  ed.  by  Scharlieb,  part  ii»  p.  628 
and  following  pages;  and  to  the  Tagore  Law  Lectures,  1870, 
pp.  201,202. 

Pandit  Biahambar  Nath  relied  on  Douxur  v.  Boonda  (1)  and 
Ammur  Singh  v.  Murdun  Singh  (2). 

The  following  judgments  were  delivered  by  the  Court: 

Stuart,  C.J. —  The  suit  in  which  this  appeal  has  arisen  was 
instituted  by  the  plaintiff  Gur  Sahai  alone  against  Rukmio  Kuar ; 
her  daughter  Sitala  Kuar,  and  other  persons,  descendants  of  Sheo 
Prasad,  deceased,  a  male  relative  of  Nand  Lai,  Bukmin  Knar's  hus- 
band.   During  the  pendency  of  this  suit  an  arrangement  appears  to 
have  been  come  to  between  the  two  ladies,  defendants,  and  the 
plaintiff  to  the  effect  that  he  would  not  in  future  make  any  olaimin 
disturbance  of,  or  in  opposition  to,  the  arbitration  award  so  far  as  it 
allotted  property  to  Sitala  Euar,  and  that  with  that  exception  he,  the 
plaintiff,  would  have  a  decree  in  his  favour;  and  in  looking  into  the 
record  I  find  that  such  an  arrangement  or  compromise,  under  the 
name  of  a  petition  of  cognovit,  was  filed,  and  it  bears  the  plaintiff's 
signature.   The  petition  was  sent  for  attestation  to  the  Munsif  of 
Fatehpur,  who  got  it  attested,  and  reported  that  the  ladies  expressed 
their  consent ;  and  there  was  thus  an  end  to  the  dispute  between  them 
and  the  plaintiff.   But  the  other  defendants,  the  descendants  of 
Sheo  Prosad,  being  dissatisfied  with  the  judgment  of  the  Subordi- 
nate Judge,  have  preferred  the  present  appeal,  the  form  of  whidi 
is  thus  explained,  the  respondent  being  not  only  the  plaintiff  but 
the  two  ladies  with  them. 

The  compromise  between  these  parties,  however,  does  not  affect 
the  legal  question  raised  by  the  appeal  before  us.  It  has  been 
argued  at  great  length  on  both  sides,  and  numerous  authorities  have 
been  referred  to,  but  the  case  is  a  very  simple  one.  The  plaintiff 
seeks  to  set  aside  an  arbitration  award  made  between  the  two  ladies 
Bukmin  Euar  and  her  daughter  Sitala  Euar  on  the  one  side,  and 

(1)  H.  C.  R.,  N.-W.  P.,  F.  B.Rnlings,  66. 
(2)  H.  C.  R.,  N.-W.  P.,  1870,  p.  81. 
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the  defendants  Bam  Dayal  and  other  descendants  of  the  deceased  1878 
Sheo  Prasad,  on  the  other  side,  and  the  award  disposed  of  the  whole  Gaubi  Dat 
property,  in  suit  among  these  defendants  themselves  to  the  prejudice  Sahai 
of  the  plaintiff  and  in  disregard  of  his  reversionary  righi  The  Suh- 
ordinate  Judge  has  given  the  plaintiff  a  decree,  holding  that  accord- 
ing to  the  law  of  Mitakshara  he  has  the  reversion  to  the  estate  after 
Sitala  Kuar. 

In  support  of  the  present  appeal  it  was  argued  by  the  counsel  for 
the  appellants  that  the  plaintiff  had  no  such  reversionary  right  as 
would  enable  him  to  maintain  the  suit,  as  his  interest  was  too 
remote,  and  the  learned  counsel  referred  to  several  authorities  in 
support  of  that  contention.  But  it  is  unuecessary  for  us  to  examine 
these,  seeing  that  the  appellants  themselves  in  their  written  state- 
ment admit  the  reversionary  right  of  the  plaintiff,  and  that  being 
BO,  the  only  question  is  whether  he  can  as  such  reversioner  maintain 
the  present  suit  to  have  the  award  set  aside.   Undoubtedly  he  can. 

The  pleaders  for  the  respondents  refer  to  a  judgment  of  the  Full 
Bench  of  this  Court,  delivered  on  the  12th  September,  1866,  in  the 
case  of  Dmar  Bat  v.  Boonda  (1)  in  support  of  the  plaintiff's  right 
to  maintain  his  suit  against  the  defendants,  appellants,  and  so 
far  as  it  goes,  that  case  clearly  supports  the  plaintiff's  right  of  suit. 
I  was  not  a  Judge  of  the  Court  when  the  judgment  of  the  Full 
Bench  was  delivered,  but  I  have  carefully  considered  it,  and  I  fully 
concur  in  its  ruling.  But  irrespective  of  it  and  on  principle,  the 
plaintiff,  although  not  the  immediate  next  reversioner,  has  clearly  a 
right  to  protect  such  interest  as  he  has  in  the  estate,  and  for  that 
purpose  to  maintain  such  a  suit  as  the  present,  for  his  right  of 
reversion  is  of  such  a  nature,  according  to  Hindu  law,  that  it  cannot 
be  defeated  should  he  survive  Sitala  Kuar. 

The  judgment  of  the  Subordinate  Judge  is  therefore  right,  and 
the  present  appeal  is  dismissed  with  costs. 

PsABSON,  J.— The  pleas  set  forth  in  the  memorandum  of  appeal 
do  not  appear  to  have  much  weight.  The  award  which  the  plaintiff 
sues  to  set  aside  has  absolutely  disposed  of  the  property  in  suit  in 
such  a  manner  as  to  destroy  his  reversionary  interest  therein, 
which  cannot  be  protected  without  or  otherwise  than  by  avoiding 

(1)  H.  C.  R.,  N..W.  p.,  P.  B.  RuUngs,  56. 
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1878  the  award  in  toto.  Nor  can  it  be  admitted  that  no  other  arrangement 
Gacbi  Dat  made  by  the  arbitrators  forthe  discharge  of  the  debts  doe 

^    ^'       from  the  estate  of  Nand  LaL  or  incurred  for  the  benefit  of  his  Bonl 
was  possible. 

These  pleas  were  not  indeed  pressed  upon  us  orally.  The  learned 
oounsel  mainly  urged  that  the  plaintiff  not  being  the  next  rever- 
sioner, is  incompetent  to  bring  this  suit.  It  is  true  that  Sitala 
£uar  is  the  next  reversioner  on  the  death  of  her  mother  Rukmin 
Kuar»  the  present  incumbent.  But  the  plaintiff  alleges  that  these 
ladies  have  colluded  with  the  defendants^  appellants,  in  the  matter 
of  the  award  with  the  view  of  defrauding  him.  The  suit  is  there- 
fore maintainable  under  the  authority  of  the  Full  Bench  ruling  of 
this  Court,  in  the  case  of  Dowar  Bai  v.  Boonda  (1).  The  learned 
counsel  impugns  that  ruling,  but  we  are  bound  by  it. 

He  further  contended  that  Sitala  Kuar  would  take  her 
father's  estate  after  her  mother's  death  in  full  proprietary  tenure, 
so  as  to  be  able  to  dispose  of  it  absolutely,  and  that  therefore  the 
result  of  the  arbitration  to  which  she  had  consented  was  not  obnox- 
ious to  objection  on  the  part  of  the  plaintiff.  Were  the  contention 
sound  he  would  not  be  the  reversioner  after  her,  and  would  of 
course  have  no  locuB  standia  in  this  suit ;  but  the  contention  is 
opposed  to  Hindu  law  prevailing  in  these  parts,  and  is  indeed  incon- 
sistent with  the  pleading  in  the  last  paragraph  of  the  written  state- 
ment filed  by  the  defendants  (appellants  here)  in  the  Comrt  below, 
wherein  they  admitted  the  plaintiff  to  be  the  next  reversioner  after 
the  female  defendants  to  a  moiety  at  least  of  the  property  in  suit. 
I  would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


1878  Sefore  Sir  Uohert  Stuart,  Kt.,  Chief  Justice,  and  Mr,  Justice  Oldjield, 

August  22.  RAM  GHULAM  (Depbitoant)  «.  CHOTEY  LAL  (Pijlintot).  • 

C(mtraet  of  sale — Suit  to  enforce  registration  of  conveyance^Aet  III  of  1877 
{R^istration  Act),  s».  86,  76, 77. 

J3Md,  where  a  person  had  agreed  to  teU  another  certain  immoveable  property, 
and  had  conveyed  the  same  to  him  by  a  deed  of  lale  which  under  the  Registzataoa 

*  Second  Appeal,  No.  118  of  1878,  from  a  decree  of  R.  F.  Saunders,  Esq.,  Judgt 
of  Famkhabad,  dated  the  2Dd  January,  1878,  reversing  a  decree  of  Maulvi  Mo* 
bammad  Abdul  Basit  Khan,  Munsif  of  Chibramau,  dated  the  lOth  December,  1877. 

(1)  H.  C.  R.,  N.-W.  P.,  F.  B.  Rulings,  56. 
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Act  of  1877,  reqxdrod  registratioD,  and  tbe  vendor  refosed  to  register  stieb  deedi  1373 
that  it  was  not  incumbent  on  the  yendee  to  take  steps  under  that  Act  to  compel 
the  vendor  to  register  before  he  sought  relief  in  the  Civil  Court,  but  that  he  was  QhuliK 
at  liberty  without  doing  so  to  sue  the  vendor  in  the  Civil  Court  for  the  registra-  y. 
tion  of  such  deed«  Ohotst  Lal. 

The  plaintiff  in  this  enit  olaimed  the  registration  hj  the  defen- 
dant of  a  deed  of  sale  and  possession  of  the  property  conveyed  by 
sooh  deed.  He  alleged  in  his  plaint  that  the  defendant  had  agreed 
to  sell  a  certain  dwelling-honse  to  him^  and  had  on  the  31st 
October,  1877,  conveyed  the  same  to  him  by  a  deed  of  sale, 
and  had  received  a  portion  of  the  purchase-money,  but  that 
the  defendant  refused  to  register  the  deed  of  sale  or  to  receive  the 
balance  of  the  purchase-money,  and  that  he,  the  plaintiff,  wag 
ready  and  willing  to  pay  the  balance  of  the  purchase-money.  The 
defendant  denied  the  execution  of  the  deed  of  sale  and  the  receipt 
of  any  portion  of  the  purchase-money,  and  further  pleaded  that  the 
suit  was  not  maintainable. 

It  appeared  that  the  defendant  had  presented  the  deed  of  sale 
to  the  Sub-Begistrar  for  registration,  but  not  at  a  proper  time,  and 
that  the  deed  had  been  returned  with  a  direction  to  present  it  at 
a  proper  time,  and  that  he  afterwards  refused  to  obtain  registration 
of  the  deed. 

The  Mnnsif  held  that  the  suit  was  not  maintainable,  on  the 
ground  that  the  plaintiff  should  have  compelled  the  defendant  to 
appear  at  the  registration  office,  imder  the  provisions  of  &•  36 
of  the  Eegistration  Act  of  1877,  and  in  case  the  defendant 
had  denied  the  execution  of  the  deed  of  sale,  and  the  Sub-Registrar 
had  refused  to  register  it,  have  applied  to  the  Registrar  under  s.  76  of 
that  Aot  to  establish  his  right  to  have  the  docimientregistered,  and 
incase  the  Registrar  had  refused  to  order  the  sale-deed  to  be  regis* 
tered,  and  not  till  then,  have  instituted  asuit  in  the  Oivil  Court  under 
8. 77  of  the  same  Act,  for  a  decree  directing  the  document  to  be 
registered. 

On  appeal  by  the  plaintiff  the  District  Judge  held  that  it  was 
impossible  for  the  plaintiff,  imder  the  circumstances  of  the  case, 
to  have  obtained  relief  otherwise  than  by  the  present  suit,  and  find- 
ing tnat  the  defendant  had  executed  the  deed  of  sale,  gave  the 
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1878     plaintiff  a  decree  direoting  its  registration  and  for  possession  of 
the  property. 

TTfTT.^li' 

On  second  appeal  by  the  defendant  to  the  High  Court  it  was 
OhotstLal.  again  contended  by  him  that  the  suit  was  not  maintainable,  for 
the  reasons  stated  by  the  Munsif  • 
Munshi  Sukh  Ramj  for  the  appellant. 
Munshi  HamrrMn  Prasadj  for  the  respondent. 
The  following  judgments  were  delivered  by  the  Court: 

Stuart,  C.J.— The  order  of  the  Judge  is  right,  and  this 
appeal  must  be  dismissed.  The  sections  of  the  I^gistration  Act 
relied  on  by  the  Munsif  are  merely  permissive,  and  do  not 
exclude  such  a  suit  as  the  present  for  the  enforcement  of  the  con* 
tract  of  sale,  which  includes  the  obligation  to  register  the  deed 
The  appeal  is  dismissed  with  costs. 

Oldfield,  J.— This  is  a  suit  for  the  specific  performance  of  a 
sale-contract  by  completion  of  the  deed  and  its  registration  and 
delivery  to  plaintiff  and  possession  of  the  property. 

The  pleas  in  special  appeal  fail,  as  there  is  nothing  in  the 
Registration  Act  to  bar  a  suit  of  this  kind,  or  to  prevent  a  Civil 
Court  directing  the  defendant  to  register  the  deed.  The  deed  was 
never  properly  presented  to  the  Sub- Registrar,  nor  was  there 
refusal  to  register  on  his  part,  which  could  bring  into  operation  the 
provisions  of  chapter  XTT  of  the  Registration  Act,  and  giveplaintifi 
his  remedy  by  appeal  for  an  order  of  refusal  to  register  rather 
'  than  by  a  suit ;  and  supposing  that  it  was  in  the  power  of  plain- 
tiff to  have  applied  under  s.  36  to  the  registering  officer  to  som- 
mon  the  defendant  in  order  that  the  deed  might  be  registered, 
there  is  nothing  in  that  circumstance  which  can  prevent  his 
remedy  by  a  regular  suit  for  the  specific  performance  of  the  sale 
contract,  including  an  order  to  the  defendant  to  complete  the  same 
by  registration. 

The  pleas  fail,  and  |the  appeal  is  dismissed  with  costs.  The 
plaintiff  will  have  a  decree  direoting  that  he  pay  into  the  lower 
Appellate  Court  Bs.  250,  the  balance  of  the  purchase-money, 
not  abready  paid  into  the  Courts  within  one  week  from  the  date  of 
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this  deoree,  and  thereupon  the  defendant  shall  execute  a  deed  of  1878 
sale  of  the  property  in  suit,  cause  registration  and  delivery  of  the  ^am 
same,  and  put  the  plaintiff  in  possession  of  the  property  sold,  and  Ohulam 
defendant  shall  then  receive  the  balance  of  the  purchase  money.  GhotbtLai. 

Appeal  dismissed. 


Before  Sir  Moiert  Stuart,  Kt,  Chief  Justice,  and  Mr.  Jugtiee  Oldfleld.  1878 

LALA  AKD  AKOTHBB  (DE?Ein)ANTB)  V,  HIRA  Slf^OH  AKD  OTHBBS  (PlAIHTIPIB).* 

Ceu^Cust<m—Act  XIX  of  1873  (iV.-  W.  P.,  Land  Sef>enue  Act),  t.  66. 

A  ce88  leviable  in  accordance  with  village  custom  which  is  not  recorded  under 
the  general  or  special  sanction  of  the  Local  Government  cannot,  under  s.  66  of  Act 
XIX  of  1873,  be  enforced  in  a  Civil  Court. 

A  costom  to  be  valid  must  be  ancient,  must  have  been  continued  and  acquiesced 
in,  and  must  be  reasonable  and  certain. 

The  fact  that  a  cess  leviable  in  accordance  with  village  custom  has  been 
recorded  by  a  settlement  officer  is  important  evidence  of  the  custom,  bat  not  conclo- 
nve  proof  of  it. 

Held,  on  the  evidence  in  this  case,  that  the  village  custom  set  up  was  not 
established. 

This  was  a  second  appeal  in  a  suit  in  which  the  plaintifb, 
zamindors  of  the  village  of  Nurpur,  claimed  from  thd  defendants 
Bs.  5  as  the  cess  leviable  in  accordance  with  the  custom  of  the 
village  on  the  second  marriage  of  a  widow  of  the  Bamaiya  caste* 
The  defendants  belonged  to  the  Bamaiya  caste  and  resided  in 
Nurpur.  The  defendant  Lala  had  mairied  the  second  defendant, 
who  was  a  widow  at  the  time  of  the  marriage.  The  facts  of  the 
case  are  sufficiently  stated  for  the  purposes  of  this  report  in  the 
judgment  of  the  High  Court. 

Mr.  Spankiey  for  the  appellants,  contended  that  the  suit  was 
not  maintainable  as  the  cess,  although  recorded  in  the  administra- 
tion  paper  of  the  village  by  the  settlement  officer,  had  not  been 
recorded  with  the  sanction  of  Government — s.  66  of  Act  XIX  of 
1873 ;  that  the  custom  was  not  proved,  that  it  was  bad  by  reason 
of  not  being  ancient,  not  having  been  continued,  not  having  been 
acquiesced  in,  and  not  being  reasonable  and  certain,  and  further  by 
reason  oi  its  being  in  restraint  of  the  marriage  of  a  Hindu  widow, 

*  Second  Appeal.  No.  476  of  187S,  from  a  decree  of  W.  Lane,  Esq.,  Judge  of . 
Moradabad,  dated  the  27th  February,  1878,  reversing  a  decree  of  Pandit  Batan  laX^ 
Munsif  of  Bgnor,  dated  the  22nd  September,  1877. 
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1878  whiok  the  law  sanctioned.  He  referred  to  Surpurshad  8keo 
Dfal  (1) ;  Broom's  Commentaries  on  the  Common  Law,  ed.  <rf 
V.  1866,  p.  12  and  the  following  pages ;  s.  26  of  Act  IX  of  1872; 
and  Act  XV  of  1856. 

Babu  BaCau  Chandy  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Court : 

Oldfield,  J.-* The  plaintiffs  sue  aszamindars  of  Nurpur  to 
reoover  Bs.  5,  a  sum  whioh  they  assert  they  have  a  right  to  levy  on 
oooasion  of  a  second  marriage  of  a  widow  of  the  Bamaiya  caste, 
resident  in  their  Tillage,  from  the  person  who  marries  the  widow. 
Both  husband  and  wife  have  been  made  defendants,  and  plaintift 
rest  the  daim  on  ancient  custom,  and  support  it  by  an  entry  in  the 
administration-paper  of  the  village  drawn  up  in  1872,  in  course  of 
the  current  settlement,  and  by  other  evidence.  The  Court  of  fint 
instance  dismissed  the  suit,  holding  that  the  evidence  was  insuffi- 
cient to  establish  the  right  by  custom,  and  that  the  administration- 
paper  could  not  bind  those  who  were  no  parties  to  it  The  Judge 
has  held  that  the  custom  has  been  established,  and  he  ooosiden 
that  the  fact  that  the  cess  was  entered  in  the  settiement  record  is 
a  sufiioient  fulfilment  of  the  provisions  of  s.  66  of  Act  XIX  of 
1873,  and  he  appears  further  to  consider  that  this  Act  is  not  appli- 
oable  to  the  case,  as  the  administration-paper  was  prepared  befoie 
it  came  into  operation. 

The  defendant  has  appealed  on  several  groxmds,  and  without 
dealing  with  aU,  I  am  of  opinion  that  the  decision  of  the  Judge 
cannot  be  affirmed,  because  the  cess  here  claimed  is  not  one  whioh 
the  law  permits  to  be  enf  ored  in  a  Civil  Court,  and  because  no 
right  by  custom  has  been  established,  the  Judge  having  failed  to 
rightly  appreciate  the  nature  of  the  evidence  necessary  to  establish 
a  custom. 

The  settiement  adnuniotration-paper  drawn  up  in  1872  oon- 
tains  an  entry  detailing  certain  cesses  which  the  zamindars  have  a 
right  to  levy  firom  artizans,  and  among  them  is  an  entry  that  a 
sum  of  Bs.  5  is  leviable  as  a  zamindari  due  from  the  caste  Bamaija 
on  occasion  of  karao or  second  marriage  by  widows.  It  is  neees- 
sary  for  the  validity  of  all  such  cesses  that  they  be  recorded  at  the 
time  of  settiement  and  sanctioned  by  Government.  In  the  case  before 
(I)  L.  E.,  3  Ind.  App.  259,  see  p.  285. 
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VLB  the  settleQieiit  of  the  mauza  had  been  oommenoed,  and  the  1878 
reoord  which  contains  the  entry  of  the  cees  had  been  drawn  up  while 
Begalation  YII  of  1822  was  in  force,  but  with  reference  to  ss.  2  and  ^  ^• 
37  of  Act  "^TX  of  1 873^  the  settlement  then  in  progress  was  brought 
under  the  operation  of  Act  XIX  of  1873,  which  is  now  the  law  in 
f  OTce,  and  it  is  essential  to  see  whether  those  conditions  which  give 
validity  to  aoessnnder  Act  XIX  of  1873  have  been  fulfilled  in  this 
ease.   The  seoond  paragraph  of  s.  66  of  Act  XIX  of  1873  applies 
to  the  oesB  in  question,  and  by  it  a  condition  for  its  validity  is  not 
only  that  the  cess  be  recorded  by  the  settlement  officer,  but  that  it 
be  reoorded  after  special  or  general  sanction  by  the  Local  Govern- 
ment  But  there  is  no  evidence  of  any  such  sanction,  nor  has  the 
settlement,  as  we  understand,  received  the  final  confirmation  of 
Government.   Any  presumption  there  might  be  in  favour  of  the 
entry  of  the  cess  having  been  made  by  the  settlement  officer  after 
sanction  had  been  obtained,  is  weakened  in  this  case  by  the  consi- 
deration that  the  reoord  was  drawn  up  before  the  new  law  came 
into  force,  which  has  particularly  required  that  sanction  to  these 
cesser  be  obtained  prior  to  recording  them.    The  claim  is  therefore 
not  maintainable  with  reference  to  s.  66  of  Act        of  1873. 

Amongst  the  conditions  essential  for  establishing  a  custom  are 
that  the  custom  is  of  remote  aotiquity,  that  it  has  been  continued 
and  acquiesced  in,  that  it  is  reasonable,  and  is  certain  and  not  indefi- 
nite in  its  character.  To  support  the  custom  in  this  case  we  have 
only  the  evidence  of  three  witnesses.  One  of  them  is  styled  the 
head  of  the  Bamaiya  caste,  who  is  said  to  be  entitled  to  a  part  of 
the  cess;  another  is  the  plaintiff's  family  priest ;  another  the  pat- 
wari ;  it  is  obvious  that  their  evidence  should  be  received  with 
caution,  as  they  appear  to  have  reasons  for  supporting  the  plain- 
tiffs' but  accepting  what  they  say,  it  is  clear  that  no  custom  has 
been  established,  and  that  any  payments  hitherto  made,  have  been 
exceptional  and  voluntary. 

BhagwanDas,  patwari,  says  that  before  the  administration-paper 
was  drawn  up  in  1872,  by  which  the  cess  was  fixed  at  Bs.  5,  every 
one  paid  according  to  his  means,  and  that  there  have  been  five 
marriages  of  the  kind  in  1875,  and  no  cess  has  been  paid,  but  it 
was  disputed  in  all. 
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1878  Nilapat,  the  priest,  can  only  say,  in  a  general  way,  that  the  oees 
*  is  "poidf  but  he  allows  none  has  been  paid  for  the  last  two  years ; 

V  and  Hira,  who  styles  himself  the  headman  of  the  Bamaiya  caste, 
HiBA  SiHGH.  claims  a  cess  for  himself,  admits  that  he  has  never  realised  the 
cess  hitherto.  Nor  is  it  clearly  shown  from  what  particular  person 
the  cess  is  claimable.  No  right  by  custom  can  be  established  on 
the  above  evidence,  and  the  plaintiffs'  case  is  not  assisted  by  two 
decrees,  which  he  files  to  show  that  the  cess  has  been  decreed. 

With  reference  to  the  entry  in  the  administration-paper,  no 
doubt  the  proceedings  before  the  settlement  officer  recording  a  cus- 
tom are  to  be  received  as  important  evidence,  but  they  must  be 
weighed  against  evidence  on  the  other  side,  and  their  value  has  to 
be  properly  appreciated.  In  the  case  before  us,  the  entry  k 
entitled  to  little  weight,  for  not  only  is  it  not  shown  that  it  was 
recorded  as  the  law  requires,  but  it  appears  for  the  first  time  in  the 
record  of  the  tenth  settlement  in  1872,  audit  was  made  manifestly 
in  the  interest  of  particular  parties,  with  a  view  to  establish  claims 
against  persons  who  have  not  been  shown  to  have  been  parties  to 
the  proceedings,  for  although  the  record  purports  to  be  attested  by 
Timer,  as  headman  of  the  Bamaiya  caste,  he  was  himself  interest- 
ed in  having  such  a  cess  recorded,  and  his  authority  to  represent 
the  caste  has  not  been  shown. 

It  is  unnecessary  to  deal  with  the  other  pleas  in  appeal,  as  for 
the  above  reasons,  I  am  of  opinion  that  the  claim  is  not  main- 
tainable, and  I  would  reverse  the  decree  of  the  Judge  and  dismiss 
the  suit  with  costs. 

Stuart,  O.J. — I  entirely  concur  in  and  approve  the  view  taken 
of  this  case  by  Mr.  Justice  Oldfield.  I  would  only  wish  to  add  a 
remark  on  a  point  which  was  wrongly  insisted  on  at  the  hearing  by 
the  counsel  for  the  appellant,  namely,  that  the  alleged  custom, 
even  if  proved,  was  opposed  to  public  policy  which  favours  marriage. 
But  in  my  opinion  that  is  a  consideration  derived  from  the  judg- 
ments of  English  Courts  which  is  not  applicable  to  a  case  like  the 
present.  In  other  respects  I  agree  with  Mr.  J ustice  Oldfield. 
The  appeal  is  allowed,  the  decree  of  the  Judge  reversed,  and  the 
suit  dimissed  with  costs  in  all  the  Courts. 

Appeal  alloved. 
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Btfore  aw  RoUri  Stuart,  Kt,  Chief  Juftice, 
EMPRESS  OP  INDU  v.  NADUA  * 


1878 


Appeal     person  convicted  hy  Deputy  Conmistioner  invetted  under  t.  86  of  Act  X  *  

1872  {S>rimindt  Procedure  Code^-^Act  Xof  1872  {Crimindl  Procedure  Code),  Empbb88 
99,  270  271— J?vi  Court.  ^^^^^ 

V, 

Qu€tre  — ^Whether,  where  a  person  bas  been  convicted  by  a  Deputy  Commis-  Nadua. 
noner  inrested  nnder  s.  36  of  Act  X  of  1872,  and  sentenced  to  a  term  of  imprison- 
ment zeqairinfT  nnder  that  section  to  be  confirmed  by  the  Sessions  Jndge  to  which 
such  Deputy  Commissioner  is  snbordinate,  and  snch  sentence  has  been  confirmed 
mccordingly,  an  appeal  lies  to  the  High  Court  ag^nst  such  conviction  and  sentence. 

On  the  17th  June,  1878,  one  Nadua  was  oonvioted  of  a  certain 
oSenoehy  Mr.  J.  listen,  Deputy  Commissioner  of  Lalitpur,  invested 
with  the  powers  mentioned  in  s.  36  of  the  Code  of  Criminal  Proce- 
dure, and  was  sentenced  by  the  Deputy  Commissioner  to  rigorous 
imprisonment  for  four  years.   This  sentence  was,  in  accordance 
with  the  provisions  of  the  same  section  of  the  Code,  on  the  26th 
June,  1878,  confirmed  by  Mr.  H,  B.  Webster,  Commissioner  of 
Jhinsi,  and  the  Sessions  Judge  to  whom  the  Deputy  Commissioner 
of  Lalitpur  was  subordinate. 

Ob  the  26th  July,  1878,  Nadua  appealed  to  the  High  Court. 
The  following  judgment  was  delivered  by  the  Court : 
Stuaht,  C.J. — I  doubt  very  much  whether  this  appeal  lies. 
The  original  trial  took  place  before  Mr.  Listen,  the  Deputy  Com- 
missioner of  Jh&nsi,  and,  as  directed  by  s.  36  of  the  Criminal  Proce- 
dure Code,  the  sentence  was  confirmed  by  Mr.  Webster,  the  Com- 
missioner, who,  by  Kesolution  of  the  Government,  North- Western 
Frovinoes,  of  1862,  has  the  powers  of  a  Sessions  Judge,  and  to 
whom  Mr.  Listen  is  subordinate.  But  neither  s.  36  nor  any  other 
provision  of  the  chapter,  ch.  IV,  of  which  it  forms  part,  contains 
anything  respecting  an  appeal  from  such  a  conviction  and  sentence 
to  this  Court. 

By  s.  270  of  the  Code  it  is  provided  that  any  person  convicted 
on  a  trial  held  by  an  officer  invested  with  the  powers  described  in 
8.  86  may  appeal  to  the  High  Court,  but  that  no  appeal  in  such 
case  shall  lie  to  the  Court  of  Session.  This  would  apply  to  the 
present  case  if  the  procedure  had  stopped  with  the  trial  before 

*  Beported  under  the  special  orders  of  the  Hon'ble  the  Chief  Justice. 
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1874     Mr.  Ldston,  the  Depufy  Conunissioner  ;  but  the  peouliarity  is  that 
Empbbss  of  ^^^^      flentenoe  was  oonfirmed  by  the  Commissioner,  as  it  had  to 
India     be  by  law,  and  it  would  seem  anomalous  to  allow  an  appeal  to  the 
Nadui.    High  Oourt  from  a  oonviotion  and  sentenoe  by  an  inferior  Court 
like  that  of  a  Deputy  Commissioner  over  the  head  of,  and  in 
fact  ignoring  what  had  been  done  by,  the  superior  officer,  the 
Commissioner.   The  last  provision  of  s.  270  allows  a  sentenoe  of 
an  Assistant  Sessions  Judge  to  be  appealed  to  the  High  Court,  a 
provision  whiob  has  obviously  no  applioatioQ  to  such  a  case  as  this. 

The  only  other  section  respecting  appeals  to  the  High  Gout 
on  convictions  on  a  criminal  trial  is  s.  271,  which  provides  that 
any  person  convicted  on  a  trial  held  by  a  Sessions  Judge  may 
appeal  to  the  High  Court.  But  neither  does  this  section  apply  to 
a  case  Uke  the  present,  for  here  the  trial  was  not  by  the  Sessions 
Judge,  but  an  inferior  officer,  and  the  Commissioner,  who  no  doubt 
had  the  powers  of  a  Sessions  J udge,  simply  confirmed  the  sentence. 

Under  these  circumstances  I  would  have  felt  disposed  to  refer 
the  case  to  a  Full  Bench  with  the  question  whether  the  appeal  to 
this  Court  lies.  But  it  would  appear  that  the  practice  (A  this  Oouii 
has  been  to  entertain  these  appeals  whether  the  sentenoe  was  oon- 
firmed by  the  Sessions  Judge  or  not,  and  a  list  of  cases,  going  over 
a  period  of  three  years,  has  been  supplied  me  by  the  Office  in  which 
the  appeals  were  entertained  and  apparently  without  objeotion. 
No  such  cases  have  come  before  myself,  and  the  question  does 
not  appear  to  have  been  raised  before  any  other  Judge,  the  validity 
of  the  appeal  having  apparently  been  assumed.  For  myself  1 
confess  that  I  doubt  the  legality  of  the  procedure.  It  may  have 
been  intended  to  allow  an  appeal  to  this  Court  in  such  a  case  as 
the  present,  but  that  intention  does  not  in  my  opinion  appear  from 
the  sections  of  the  Code  of  Procedure  to  which  I  have  referred. 
In  deference,  however,  to  the  practice  of  the  Court,  or  such  praotioe 
as  the  Court  has,  tacitly  at  least,  sanctioned,  I  refrain  from  making 
any  order  calling  it  in  question,  especially  as  such  praotioe  is  on 
the  side  of  the  right  of  appeal  in  a  criminal  case,  which  I  oonsider 
ought  always,  if  possible,  to  be  favoured. 

In  the  present  case  the  appeal  is  dismissed  and  the  oonviotion 
and  sentence  affirmed. 

Appeal  dimUnd. 
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JSffiMre  Sht  Sohert  SUuurt,  Kt.,  Chief  Jttioe,  and       JuiHoe  Peamn. 

BATNOB  (PLAnmrw)  v.  THE  MTJSSOORIE  BANK  (DnBirsAirr).* 
WiU  CotutrmeiUm—Frecatory  Trutt, 

W.  IL  hj  loM  will  left  to  hii  wife.  If.  A,  S,,  the  whole  of  hb  proper^  in  th« 
wmftdenc^  thai  the  would  act  justly  to  their  duldien  in  dividing  the  tame  when 
Bo  knger  required  hy  her.  Jf.  A.  by  her  will,  left  to  their  children  oerti^ 
poiiieiia  of  anch  property,  leaving  to  their  child  A.  C.  S.,  amongst  other  things, 
eertdn  hanVing  shares.  These  were  attached  in  the  execotkm  of  a  decree  ag^nst 
the  ezecQtors  to  her  estate  as  belonging  to  snch  estate. .  Seld  that  she  took  nnder 
her  hnsband's  will  a  Bf  e-interest  only  in  his  property,  with  a  power  of  appointment 
in  fkroor  off  the  children,  and  that  the  shares  belonged  to  A.  C.  S.  and  oonld  not 
be  sold  in  eseeotion  of  the  decree  as  part  of  the  estate  ciM.A.S* 

This  was  a  suit  to  establish  the  plaintifi's  right  as  proprietor 
to  twenty-four  shares  in  the  Delhi  and  London  Bank,  Limited. 
The  &ot£  of  the  ease,  so  far  as  they  are  material  for  the  purposes 
of  this  report,  were  as  follows :  The  shares  had  been  attached  ia 
the  ezeontion  of  a  decree  obtained  by  the  Mussoorie  Bank  against 
Vb»  executors  to  the  estate  of  one  Mary  Anne  Baynor  as  belonging 
to  hsr  estate.  The  plaintiff  had  objected  to  the  attachment,  claiming 
the  ihaies  as  his  own  property,  but  his  claim  was  disallowed. 
The  diaies  had  originally  belonged  to  William  Baynor,  the  husband 
of  Vaiy  Anne  Baynor.  William  Baynor,  by  his  will,  made  on 
the  23rd  March  1859,  gave  and  bequeathed  the  whole  of  his  property 
ioduding  these  shares  to  his  wife,  saying  that  he  did  so  feeling 
confident  that  she  would  act  justly  to  their  children  in  dividing  the 
lame  when  no  longer  required  by  her."  By  her  will,  made  on  the 
5th  September  1868,  Mary  Anne  Baynor  gave  certain  property  to 
each  of  her  children,  giving  the  plaintiff  in  this  suit,  amongst  other 
property,  the  shares  in  suit. 

The  plaintiff  contended  that  William  Baynor  had,  by  the  words 
he  had  used  in  his  will,  created  a  trust  for  the  benefit  of  his  wife 
during  her  life,  and  after  her  death  for  his  children,  and  that  the 
shares  were  consequently  not  liable  to  be  sold  in  the  execution  of  a 
decree  against  the  executors  of  Mrs.  Baynor's  estate  as  portion  of  her 
estate.  The  Court  of  first  instance  held  that  there  was  an  absolute 

*  First  Appeel  No.  89  of  1878,  from  a  decree  of  F.  Bullock,  Esq.,  Sabordinato 
J«%t  ef  Dehn  Don,  daUd  Uie  lOth  May  1878. 
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ISTS     gift  to  Mrs.  Baynor  of  everything  hdr  husband  possessed,  and  that 
jt^TOOB  created  for  the  benefit  of  the  children,  and  dismissed 

the  plaintiflPs  suit. 

MussooBiB     Thd  plaintiff  appealed  to  the  Etigh  Court,  raising  the  same 
oontention  as  had  been  raised  in  the  Court  below. 
Messrs*  Eawurd  add  Hill  fot  the  appellant 
Mr.  Quarry  for  the  respondent. 

The  following  tathorities  were  referred  to  at  the  hearing : 

Oumici  V.  Tucier  (1);  Le  Marchant  v.  Le  Marehani  (2); 
Knight  y.  Knight  (3  Beav.,  172,  B.C.,  11  and  F.  513)  cited  is 
Tudor's  Leading  Cases  in  Equity,  4th  ed«i  vol.  ii,  p»  949 ;  Jarmaa 
on  Wills,  3rd  ed.,  voL  i,  p*  356;  and  lox  v.  Fox  (27  Beav.,  301) 
dted  in  Lewin  on  Trusts,  6  ed.,  p.  121. 

The  material  portions  of  the  judgments  delirered  bj  the  Govt 
were  as  follows : 

Btuart,  C.J. — I  am  clearly  of  opinion  that  the  Sabotdinate 
Judge  is  wrong  and  that  this  appeal  must  be  allowed.  The  portion 
of  the  wUl  material  for  the  question  before  us  is  as  follows :  **  I  girs 
to  my  dearly  beloved  Wife  Mary  Anne  Raynor  the  whole  of  my  pro- 
perty, both  real  and  personal,  including  my  Government  promissory 
^otes,  Delhi  Bank  shares,  my  bouse  at  Firozpur,  No.  50,  together 
\rith  all  my  plate  and  platedware,  and  whatever  money,  furniture, 
carriages,  horses,  &c.,  may  be  in  my  possession  at  the  time  of  my 
decease,  together  with  all  monies  due  or  which  may  afterwards  become 
feeling  confident  that  she  will  act  Justly  to  our  children  in  ditiding 
the  same  when  no  longer  required  by  her.  These  last  words  undoubtedly 
create  a  trust  in  Mrs.  Baynor  for  the  benefit  of  her  children,  and 
limit  her  own  estate  in  the  property  to  a  mere  life-interest,  or  to  the 
income  of  the  property  so  long  as  she  may  require  it.  The  testator 
feels  confident  that  his  wife  will  act  justly to  their  children,  that 
is,  he  tells  her  by  this  will  he  expects  that  she  will  act  towards  them, 
not  from  mere  caprice,  but  fairly,  and  he  confides  in  her  sense  of  jus- 
tice towards  them,  and  she  is  to  act  in  this  way  by  dividing  the  same, 
that  is,  by  dividing  all  the  property  immediately  before  deaoribed :  in 
fact  the  will  makes  Mrs.  Baynor  a  trustee  with  a  power  of  appoint- 

(1)  Law  Bep.  17  Eq.,  320.  (2)  Uw  Rep.  18  Eq.^  414. 
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it  oV6(r  the  wholt  property  oompriHed  in  the  will  in  hvMt  of  i878 
the  children.  Eatkoa 

The  authorities  referred  to  at  the  hearing  strongly  support  this 
iriew  of  the  relative  position  of  Mrs.  Eaynor  and  her  children,  and  Mneaooitt 
the  case  of  Oumick  v.  Tucker  (!)  cited  by  the  oounsel  for  the  appel- 
lant  appears  to  be  directly  in  point.   There  the  testator  by  his  will 
said — I  hereby  appoint  my  dear  wife,  Elizabeth  Tucker,  sole  eze* 
outrixy  to  whom  I  leave  all  my  property,  landed,  personal,  and  of 
every  description  whatsoever  and  wheresoever,  for  her  sole  use  and 
benefit,  in  the  full  confidence  that  she  will  so  dispose  of  it  amongst 
all  our  ohilcbren,  both  during  her  lifetime  and  at  decease,  doing  equal 
jastioe  to  each  and  all  of  them."   In  deciding  the  case  Yioe«Chan- 
oellor  Hall  observed I  consider  that  I  am  not  at  liberty  to  hold 
otherwise  than  that  there  is  a  gift  to  her  for  life,  with  a  trust  imposed 
upon  tbe  property  in  favour  of  the  children,  and  with  a  power  to 
her  of  disposition  between  or  amongst  them  in  such  shares  as  she 
may  think  fit."   And  again : I  hold,  therefore,  that  this  is  a  gift 
to  Mrs.  Tucker  for  life,  with  a  power  of  disposition  amongst  her 
children  in  her  lifetime,  or  by  deed  or  will,  as  she  may  deem  fit.'^ 
Indeed  this  is  a  stronger  case  than  the  present,  for  there  the  pro- 
perty was  left  to  Mrs.  Tacker  for  her  sole  use  and  benefit,"  and  yet 
the  Yioe-Ohancellor  held  that  the  words  which  immediately 
followed  created  a  trust  in  her  for  the  benefit  of  the  children,  where- 
as in  the  present  case  there  is  no  gift  to  the  wife  for  her  sole  use  and 
benefit,  but  the  property  is  given  to  her  openly  without  any  such 
qualification,  and  with  the  declaration  of  the  testator's  expectation 
and  intention  that  she  is  ultimately  to  divide  the  property  among 
all  the  children.   This  is  a  trust  which  may  be  executed  for  the 
children,  and  not  the  mere  expression  of  a  feeling  or  sentiment 
in  their  favour.  The  same  principle  will  be  found  stated  with  great 
clearness  and  force  in  Levin's  well-known  work  on  Trusts,  6th  ed., 
p.  115,  and  in  Jarman  on  Wills,  3rd  ed.,  vol.  i,  p.  366. 

Pbabson,  J.— The  terms  of  Captain  Eaynor's  will  are :  "  I  give 
to  my  dearly  beloved  wife  Mary  Anne  Baynor  the  whole  of  my 
property,  both  real  and  personal,  including  my  Government  pro- 
missory notes,  Delhi  Bank  shares,  my  house  at  Firozpur,  No.  50, 
together  with  my  plates  and  platedware,  and  whatsoever  moneys 

(1)  ImW  Rep.  17  Bq.,  ZVK 
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1878     furniture,  carriages,  horses,  &o.,  may  be  in  my  possession  at  the  time 

^Yson  decease,  together  with  all  monies  due  or  which  may  after- 

V.       wards  become  due,  feeling  confident  that  she  will  act  justly  to 

ITussooBiB  our  children  in  dividing  the  same  when  no  longer  required  by 
Bahk.  » 

Teohnical  language,"  says  Mr.  J arman  in  his  Treatise  on  Wills, 
is  not  necessary  to  create  a  trust.  It  is  enough  that  the  intention 
is  apparent.  Thus  it  has  been  long  settled  that  words  of  recom- 
mendation, request,  entreaty,  wish,  or  ezceptation,  addressed  to  a 
devisee  or  legatee,  will  make  him  trustee  for  the  person  or  persons 
in  whose  favour  such  expressions  are  used,  provided  the  testator 
has  pointed  out,  with  sufficient  deamess  and  certainty,  both  the 
subject-matter  on  the  object  or  objects  of  the  intended  tru8t(I).'' 

The  doctrine  thus  stated  is  sanctioned  by  the  authority  of  deci- 
sions to  which  we  have  been  referred,  and  I  accept  it  as  sound. 
Applying  it  to  Captain  Baynor's  will,  I  cannot  doubt  that  lus 
widow  under  its  terms  became  a  trustee  of  his  estate  for  their 
children,  and  that  her  own  interest  in  it  was  a  limited  one.  She  was 
at  liberty  indeed  to  use  it  for  her  own  needs,  but  was  bound  to 
divide  it  among  them  when  no  longer  required  by  her.  She  per- 
formed this  duty  by  the  will  executed  by  her  on  the  5th  September 
1868,  and  by  that  instrument  slie  bequeathed  to  the  plaintiff  the 
twenty-four  shares  in  the  Delhi  and  London  Bank  which  are  the 
subject-matter  of  the  present  suit.  It  would  seem  to  follow  that 
the  shares  in  question  belong  to  the  plaintiff,  and  cannot  be  sold  in 
execution  of  decree  as  the  property  of  the  late  Mrs.  Eaynor. 


Srfore  Mr,  JuHice  Fearton  and  Mr.  Juiiioe  Turner, 
November  IS.  '         AHMAD  (Dbpkkdaht)  v,  ALTAP  ALI  (Plaimtifp).* 


AHaohment  of  Lan^Frivaie  alienation  after  Attachment^Aet  VIH  of  186S 
{CtvU  Procedure  Code)  ee,  289,  240, 

Certain,  land  was  attached  in  the  execution  of  a  decree  in  the  mtxmer 
required  by  a.  236  of  Act  VIII  of  1869,  bat  a  copy  of  the  order  of  attachment 

*  First  Appeal,  No.  22  of  1876,  from  a  decree  of  Maolvie  Maqsad  Ali  Kbaa, 
Sabordinate  Judge  of  Bareily,  dated  the  30th  January  1878. 

(1)   3rd  ed.^  toL  ii,  p.  366. 
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was  not  as  required  by  b.  239  of  that  Act,  fixed  np  in  a  oonspicaoiii  part  or  in  any  x87S 

part  at  all  of  the  coort-hoose  of  the  Conrt  ezeoatiD«  the  decree,  nor  was  it  sent  

to  or  fixed  np  in  the  office  of  the  Collector  of  the  district  in  which  the  land  was  AhicH 
situated.   Snbfleqnentij  to  the  attachment  of  the  land  the  jndgment-debtor  pri-  J^i;^£g  Ali. 
▼ately  alienated  it  by  sale.   Meld  that»  as  the  attachment  had  not  been  made 
known  as  prescribed  by  law,  the  provisions  of  s.  240  of  Act  VIII  of  1859  did  not 
apply,  and  tbe  sale  was  not  nnll  and  void.   Indra  Chandra  t.  Tke  Agra  and  Mat' 
terman's  Bank  (I)  foHowed. 

This  was  a  suit  in  whioh  the  plaintifi  originally  claimed  that  an 
order  of  the  District  Judge  of  BareiUy,  dated  the  8th  Septembw 
1887,  directing  the  sale  of  certcdn  land  in  the  execution  of  a  decree 
i^ainst  one  Husaini  Begam,  might  be  set  aside^  and  such  sale  might 
be  prohibited,  on  the  ground  that  the  plaintifi  was  the  proprietor  of 
such  land  as  purchaser  of  it  from  Husaini  Begam.   The  plaintiff 
subsequently  to  the  institution  of  the  suit,  the  auction  sale  having 
taken  place,  claimed  that  such  sale  might  be  set  aside,  and  the 
auction-purchaser  was  in  consequence  made  a  party  to  the  suit  as 
a  defendant.    The  original  defendant,  in  execution  of  whose  decree 
the  property  in  suit  had  been  sold,  set  up  as  a  defence,  inter  aUa^ 
that  the  plaintiff  had  purchased  the  land  in  suit  from  Husaini 
Begam  while  it  was  under  attachment  in  the  execution  of  his  decree, 
and  the  sale  was  consequently  null  and  void  under  the  provisions 
of  s.  240  of  Act  YIII  of  1859.   The  District  Judge  of  BareUly, 
the  Court  executing  the  decree,  had,  it  appeared,  ordered  the  land 
to  be  attached  on  the  2nd  February  1875.   The  written  order 
required  by  s.  235  of  Act  YIII  of  1859  issued,  but  it  was  not  made 
known  as  directed  by  s.  239  of  that  Act    It  was  not  fixed  up  at 
all  in  the  court-house  of  the  District  Judge  of  Bareilly,  neither 
was  it  fixed  up  in  the  office  of  the  Collector  of  the  district.   On  the 
30th  October  1876  the  plaintifi  purchased  the  fand  from  Husaini 
Begam,  the  judgment-debtor.   Subsequently  the  defendant  applied 
for  the  sale  of  the  land  in  execution  of  his  decree,  and  obtained  an 
order  directing  that  the  sale  should  take  place  on  the  20th  August 
1877.   The  plaintiff  objected  to  the  sale,  urging  that  the  land  had 
not  been  attached.   The  District  Judge  for  certain  reasons  post- 
poned the  sale  to  the  20th  September  1877,  and  on  the  8th  of  that 

(1)  10  W.  R.>  264,  S.  C.  1  B.  L.  R.  S.  not  issne  and  it  was  held  that«  the  pro- 

N.  XX.  See  also  JDioarhanath  Bitwu  y.  pertj  not  having  been  dnly  attached^  the 

Bam  Chander  Boy,  13  W.  B.  186,  where  provisions  of  s.  240  did  not  apply  to  an 

Ihe  written  order  required  by  s.  235  did  ah'enation  of  it. 


Digitized  by  Google 


«0  THE  INDIAN  LAW  EEPQETS.  [TOL.  a 

1878.  month  disallowed  the  pkintiff's  ebjedtioiis  to  the  sale.  On  ike 
NraABXAB  ^^^^  September  1877  the  plaintiff  instituted  the  present  suit  in 
AiaafAu.  ^®         of  the  Subordinate  Judge  of  Bareilly,  and  onthedaj 

foUowing  the  land  was  sold.  The  sale  wds  oonfiimed  an  the  17tb 

November  1877, 

The  Court  of  first  instance  gave  the  plaintiff  a  decree,  bedding 
that  the  sale  was  valid,  the  provisions  of  s.  240  of  Aot  Vlll  of  1959 
not  applying,  as  the  prohibitorj  erder  required  hj  s.  205  of  that 
Aet  had  not  been  duly  made  known  as  required  by  s.  2Si9, 

The  auction^purchaser  appealed  to  the  High  Court,  contending 
that  as  Husaini  Begam  and  the  plaintiff  were  well  aware  of  suoh 
attaohment  proceedings  as  had  been  taken,  the  sale  came  within 
the  real  meaning  and  udtention  of  s.  240  of  Aot  YIU  of  1859,  an4 
was  null  and  void. 

The  Junior  Oovemment  Pleader  (Babu  Dwarka  Nath  Banarji)^ 
Munshi  Eanuman  Parahady  and  Pandit  Bishambhar  Nath  fax  the 
appellant. 

Mr.  Conlon  and  Shah  Aaad  AU  for  the  respondent. 

The  judgment  of  the  Court  (Fj^abson,  J.,  and  Turner,  J.),  so 
far  as  it  is  material  for  the  purposes  of  this  report,  was  as  follows : 

JxmGMBNT.— Under  the  provisions  of  s.  240  of  Act  Vm  of 
1869,  a  private  alienation  of  property  made  after  its  attachment  had 
been  duly  intimated  and  made  known  in  the  manner  prescribed  by 
the  Act  is  declared  null  and  void.  It  is  not  shown  that  the  attach- 
ment  in  this  case  was  made  known  as  by  the  Act  directed.  It  is 
not  proved  that  a  copy  of  the  order  was  posted  in  a  conspicoons 
part,  or  in  any  part,  of  the  court-house,  nor  that  it  was  set  to  or 
posted  in  the  office  of  the  Collector.  We  axe  therefore  unable  to 
find  that  the  alienation  was  made  after  the  attachment  had  been 
made  known  as  by  the  Act  prescribed,  and  consequently  the  provi- 
sions of  s.  240  do  not  apply — Indra  Chandra  v.  The  Agra  ami 
Ifa9Urman*9  Bank  (1). 

(1)  10  W.  R.  264,  a  C,  1  B.  L  R.  S.  N.  xx. 
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Before  Mr^  Justice  Turner,  Offlciating  Chief  Justice,  Mr.  Juetice  Pearson,  and  1878 

Mr.  JuHiee  Oldfleld.  NovemlerU. 

PARTAB  SINOH  (DeOBBB-HOIJ>BB)  I^.  BENI  RAM  (JlTDaiCBKT-DEBTQB) 

Sxeeuiion  qf  DecreeSeparate  Suit—Act  X  of  1B77  (Civil Procedure  Code),  t.  244. 

Moneys  realised  as  dae  nnder  a  decree  if  undalj  realised  are  recoverable  by 
application  to  the  Couft  executing  the  decree  and  not  by  separate  snit.  The  opinion 
of  ftruAXT»  C.  J.,  in  The  Agra  Savings  Sank  t.  Sri  JUm  Mitter  (1)  differed  frem. 
ffanmokini  Chowdhrain  Y.Dhamnani  Ch^dkrain  (2)  and  Mowri  Singh  v.^ija^naih 

Chattapadhga  (8)  distingnished. 

On9  Beni  Bam,  against  whom  a  decree  for  the  possessioa  only 
of  certain  land  had  heen  made  in  favour  of  one  Fartab  Singh, 
applied  to  the  Subordinate  ^udge  of  Bareillj,  the  Cpurt  executing 
the  decree,  for  an  order  directing  the  decree-holder  to  refund  a 
certain  amount  of  the  mesne  profits  of  such  land,  which  the  decrea- 
holder  had  realised  in  execution  of  the  decree,  or\  the  ground  that 
such  amount  had  beep  unduly  realised.  The  Subordinate  Judge, 
finding  that  the  decree-holder  had  unduly  realised  under  the  decree 
the  amount  claimed  by  the  judgment-debtor,  made  an  order  direct- 
ing the  decree-holder  to  refund  such  amount. 

The  deoree«holder  appealed  to  the  High  Court  against  the  order 
of  the  Subordinate  Judge,  contending  that  moneys  unduly  realised 
under  a  decree  were  not  reooverable  by  application  to  the  Court 
executing  the  decree  but  by  separate  suit. 

The  Court  (Pearson,  J.,  and  Oldpibld,  J.)  referred  to  the  Full 
Bench  the  question  whether  moneys  realised  as  due  under  a 
decree  can  be  recovered,  as  having  been  imduly  realised,  in  the 
execution  department." 

The  Junior  Qovemment  Pleader  (Babu  Dwarka  Nath  Banerji)^ 
Mir  Akbar  Husain^  Pandit  Bkhambhar  Nath,  and  Munshi  Hant^ 
man  Prasad  for  the  appellant. 

Munshi  Sukh  Ram  for  the  respondent, 

*Fir8t  Appeal,  Ko.  18  of  1878,  from  an  order  of  Maul?i  Maksad  Ali  Khan 
Sahordiaate  Judge  of  Bareilly,  dated  the  9th  March  1878. 

(1)  I.  L.  R.,  1  All.,  388.  (2)  1  B.  Ii.  R.  A,  C,  188. 

(9)  4B.L.R.A.C.,1U. 
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1878  The  judgment  of  the  Full  Bench  was  delivered  by 
p^BTAB  TxjRNBR,  Offq.  CJ.— We  are  {aaked  whether  moneys  realised 
SiNOH  as  due  under  a  decree  can  be  recovered  if  unduly  realised  by 
BsKi  Baic  application  to  the  Court  in  the  execution  of  decree.  The  language 
of  the  Codes,  both  the  repealed  and  the  existing  Code,  appears  to  us 
express  on  this  point.  The  question  whether  moneys  have  been 
duly  or  unduly  levied  under  a  decree  is  clearly  a  question  relating 
to  the  execution  of  the  decree,  and,  if  it  arises  between  the  parties 
to  the  suit  or  their  representatives,  the  Code  expressly  dedares  it 
shall  be  determined  by  order  of  the  Court  executing  the  decree 
and  not  by  separate  suit.  It  has  frequently  happened  that  orders 
for  the  restitution  of  moneys  unduly  levied  imder  a  decree  have 
oome  before  this  Court  in  appeal,  and  with  the  exception  of  one 
instance  in  no  case  has  it  been  held  that  such  orders  could  not  pro- 
perly be  passed.  We  refer  to  the  numerous  cases  heard  by  this 
Court  on  appeal  from  the  Judge  of  Bareilly  known  as  Husaini 
Begam's  case.  In  these  cases  the  decree-holder,  by  executing 
the  decree  of  an  Original  Court  instead  of  the  modified  decree  of 
the  Appellate  Court,  had  recovered  sums  largely  in  excess  of  the 
sums  she  was  entitled  to  recover  and  was  compelled  to  make  res- 
titution by  orders  passed  in  the  execution  of  the  decree.  In  Tie 
Agra  Satdngs  Bank  v.  Sri  Bam  MUUr  (I)  the  learned  Chief  Justice 
advanced  in  support  of  the  opinion  pronounced  by  him  two  cases 
decided  by  the  Calcutta  High  Court.  In  Earomohini  Ckowdhram 
V.  Dhanmani  Chmdhrain  (2)  no  more  was  decided  than  this :  that 
mesne  profits  which  were  neither  decreed  nor  claimed  in  a  suit  for 
possession  after  the  date  of  the  institution  of  the  suit  could  be 
claimed  in  a  separate  suit.  In  Ekowri  Singh  v.  Bijaynath  ChatU'-^ 
padhya  (3)  it  was  held  that  mesne  profits  which  were  not  awarded 
by  the  decree  could  not  be  obtained  by  an  order  of  the  Court 
executing  the  decree.  It  appears  to  us  that  these  cases,  of  which 
the  authority  is  not  impugned  in  this  Court,  and  indeed  there  are 
decisions  of  this  Court  in  accordance  with  them,  do  not  bear  on 
the  question  before  us.  In  the  cases  dted  there  was  no  question 
whether  the  amount  claimed  was  or  was  not  decreed,  for  the  decrees 
had  admittedly  awarded  no  mesne  profits  for  the  period  for  whidli 
they  were  daimed  by  separate  suit. 

(1)  I.  LJBt,  1  All.,  888.  (2)  1  B.  L.  B.  A.  C.  ISa 

(8)  4  B.  L.  B.  A.  C,  111. 
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In  the  ease  before  ns  the  applicant  oomplains  that  he  has  been  1878 

compelled  to  pay  what  he  was  not  bonnd  to  pay  under  the  decree,  p^^ab 

We  are  of  opinion  that  he  adopted  not  only  the  proper  course,  but  Singh 

the  only  course  open  to  him,  in  presenting  his  application  to  the  Bbni  Bam. 
Court  executing  the  decree. 


APPELLATE  CIVIL. 


Bef&re  Mr,  Justice  Spankie  and  Mr.  JutHee  Oldfield.  Igyg 
GULZARIMAL  (Bbpekdaht)  v.  JADAUV  BAI  (Flaiotot)  •  November  1%. 

Suit  for  a  Deelaraiion  of  Right— Snit  to  set  aeide  an  Order  under  t.  246  of  Ac* 
VIIIofl9S9,  ditaUowififf  a  claim  to  property  under  attachment— Act  VII  of  191. 
{Confi  Feee  AeC)^  f.  7  pii),  and  eeh.  ii,  17-— Consequential  relirf, 

MM  ihst  ft  suit  for  a  declaration  of  the  plaintilTs  proprietary  right  to  certain 
xnoveable  property  attached  in  the  execution  of  a  decree  while  in  the  possession  of 
the  plaintiff,  and  for  the  cancelment  of  the  order  of  the  Court  executing  the  decree 
made  under  s.  246  of  Act  Till  of  1859,  disallowing  his  claim  to  the  property, 
could  be  brought  on  a  stamp  of  Rs.  20,  and  need  not  be  valued  according  to  the 
value  of  the  property  under  attachment. 

Chunmia  v.  Ram  Dial  (1)  followed.  MufH  Jaloluddin  Mahomed  v.  Shohorulldh 
(2)  diaaented  f^.  Mbtiehand  JcUchandY.DadahhaiPeetai^'i{S)t^dChakdlinsfa 
peehana  NaUher  v.  AcJnyar  (4)  distinguished  (6). 

This  was  a  suit  in  which  the  plaintiff  claimed  a  declaration  of  his 
proprietary  right  to  certain  grain,  valued  at  Bs.  1 ,200,  and  the  cancel- 
ment of  an  order  made  by  the  Munsif  of  the  city  of  Moradabad  on 
the  17th  May  1876,  disallowing  his  daim  to  the  same.  The  grain 
was  attached  by  the  defendant,  when  in  the  possession  of  the 
plaintiff,  in  the  execution  of  a  decree  for  money  held  by  the 
defendant,  as  the  property  of  the  defendant's  judgment-debtor. 
The  plaintiff  paid  on  his  plaint  an  aggregate  amoimt  of  court^fees, 
viz.,  a  fee  of  Rs.  10  in  respect  of  his  claim  for  a  declaration  of  his 
proprietary  right  to  the  property  insnitand  a  similar  fee  in  respect 
of  his  claim  for  the  cancelment  of  the  Mnnsif  s  order.  The  defend- 
ant contended,  amongst  other  things,  that  the  plaint  was  not  suflBci- 


•  Second  Appeal,  No.  698  of  1878,  from  a  decree  of  W.  Lane,  Esq.,  Judge  of 
If  oradabad,  dated  the  26th  September  1877,  reversing  a  decree  of  Matdvi  Moham- 
mad W^ih-ul-lft  Khan,  Subordinate  Judge  of  Moradabad.  dated  the  11th  April  1877. 

(1)  L  L.  R.,  1  AM.,  860.  (5)  In  MoHehand  Jaichand  v.  Dada^ 

\%\  15  B.  L.  R.,  Ap.  1 :  8.  C,  22  W.  hhai  Feetanji,  however,  it  was  held  that 
R.,  422.  ft  anit,  having  for  its  object  the  rolief  of 

(8)  11  Bom.  H.  C.  Rep.  A,  C.  J.,  186.  property  from  attachment^  seeks  conse- 

C4)  I.  L.  R.,  I  Mad.,  40.  quential  reUef. 
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Igrs     mtlj  ttampedy  as  the  plaintifE  should  have  paid  on  Mb  plaint  a  fee 
QuizABi    «W)rding  to  the  ralue  of  the  property  in  flnit.   The  Oonit  of 
Mal  instanoe  held,  on  the  issue  arising  out  of  this  oontention,  that 

Japaun  Bai.  plaint  was  suffioi^tly  stamped,  and,  deciding  the  other  issues 
arising  in  the  suit  in  favour  of  the  defendant,  dismissed  the  suit. 
On  appeal  by  the  plaintiff  the  lower  appellate  Court,  for  reasons 
whioh  it  is  unnecessary  for  the  purposes  of  this  report  to  state, 
reversed  the  decree  o{  the  Court  of  first  instance  and  remanded  the 
suit  for  a  new  trial. 

The  defendant  appealed  tq  the  High  Court,  contending,  amongst 
other  things,  that  the  plaintiff  should  have  paid  a  fee  on  his  pUint 
according  to  the  value  of  the  property  in  suit. 

Lala  Lalia  Prasad  and  Babu  Ratan  Chand  for  the  appellant. 
Pandit  Bishambhar  Nath  and  Shah  Asad  Alt  for  the  respondent 

The  judgment  of  the  Court,  so  far  as  it  related  to  this  oonten* 
tion,  was  as  follows : 

Sfai^kib,  J. — We  are  of  opinion  that  the  plaintiff  wa^  at  liberty 
to  sue  for  a  declaratory  decree  to  establish  his  right  to  the  property 
attached ;  a  stamp  of  Es.  10  was  sufficient  for  this  purpose.  But  th^ 
plaintiff  also  paid  Bs.  10  besides,  i.a.,  Bs,  20  on  the  whole  plaint, 
inasmuch  as  he  sued  also  to  set  aside  the  miscellaneous  order  again^ 
him.  In  each  of  the  two  claims  a  ten  rupee  stiMQup  is  suQcient 
under  the  Court  Fees  Act.  The  Bombay  case  cited,  Moiiehand  Jo^ 
ehand  v.  JDadab/iai  Pestanfi  (1)  does  not  apply,  as  there  the  plaint 
included  a  claim  for  possession.  Nor  does  the  ruling  of  the  Madras 
Court  in  Chakalingapeihana  Vfaitiker  v.  Achiyar  (2)  i^ply,  for  there 
the  main  object  of  the  suit  was  held  to  be  the  recovery  of  pofsesaion 
of  certain  lands  of  which  the  plaintiff  had  been  out  of  possession  fqr 
years.  We  are  not  prepared  to  follow  the  decision  of  the  Calcutta 
Court  in  MufU  Jalaluddin  Mahomed  v.  ShokoruUah  (3),  We  do  not 
think  that  in  a  suit  like  the  one  before  us  it  is  imperative  that  th? 
court-fee  should  be  according  to  the  value  of  the  property.  When 
the  suit  was  brought  the  property  was  under  attachment,  and  as  it 
is  part  of  the  daim  of  the  plaintiff  that  it  was  in  his  possession  when 
(attached,  he  was  not  under  any  necessity  of  asking  for  more  relief 

(1)  11  Bom  H.  C.  Rep.  A.  C.      186.      (8)  16  B.  L.  R.,  Ap,  1 :  6.  C,  22  W. 

(2)  I.  L.  R.,  1  Mad.,  40.  B.,  422. 


Digitized  by  Google 


TOL.  IL] 


ALLAHABAD  SEBIE8. 


65 


than  the  outrnmstanoes  of  the  ease  required.   That  relief  wai  oon-  1878 
fined  to  a  ample  declaration  of  title  and  the  setting  aside  of  the  GuLaiBi 
order  of  the  If  nnsif  in  the  exeoution  department  by  removal  of  the 
attachment,  both  requirements  being  included  in  sch.  ii,  art.  17  of  Jadauh  Rai. 
the  Conit  Fees  Act.   No  ruling  of  this  Court  antagonistic  to  the 
▼iew  now  taken  has  been  oited ;  we  therefore  oveirule  appellant's 
objection  on  this  point.    (The  learned  Judge  then  proceeded  to 
dispose  of  the  other  pleas  in  appeal. 


Stfore  Mr.  Juttice  Peanon  and  Mr.  JnHioe  Turner, 

FiLiK  DHAIIIHAI  AirDOTHMS  (JtrpeiaFT-DBBTOM)  v.  RADHA  PEASAD  ^^^^ 
SINGH  (Deobeb.hoij>bb),* 

dppeai  to  Sir  MqifnUf  in  Oou^eil^Aet  XoflSTj  (CMl  Froo0ehr9  Code), 694 
Q95,  &9^lHUr  looMioty  Order—Order. 

The  Diftrict  Jodge  of  Ghaiipor  recalled  to  his  own  ftlt  the  ptoeeedingi  in  tht 
MMQtiaii  of  a  decree  which  were  pending  in  the  Conrt  of  the  Snbordinate  Judge  of 
Shihabad  and  disallowed  an  application  for  the  execution  of  the  decree  which  had 
been  preferred  to  that  Jadge.  The  High  Conrt,  on  appeal  from  the  order  of  the 
Biitnct  JndgOy  annnlled  his  order  as  void  for  Want  of  jarisdiction,  and  remitted  the 
ease  in  order  that  the  application  might  be  disposed  of  on  its  merits,  direcUnfr  that 
the  record  of  the  case  should  be  returned  to  the  Sabordiaate  Judge  of  Bhahatad, 
On  an  application  for  leave  to  appeal  to  Her  Majestj  in  Conncil  from  the  order 
of  the  High  Courts  held  that  such  order  was  in  the  nature  of  an  interlocutory 
erder,  and  was  not  one  from  which  the  High  Court  could  or  ought  to  grant  leave 
tQ  appeaJ  to  Her  Majesty  in  Council, 

This  was  an  application  for  leave  to  appeal  to  Her  Majesty 
in  Coonoil  from  an  order  of  the  High  Oourt,  dated  the  21st  Decem- 
ber lS77y  made  under  the  following  oiroumstances  :  A  decree  dated 
the  29th  Novemher  1856,  made  by  the  Sudder  Court  on  appeal^ 
which  modified  a  decree  made  by  the  District  Judge  of  GhazipuTj 
dated  the  14th  April  1856,  was  transferred  by  the  District  Judge, 
while  in  course  of  execution,  for  exeoution  by  the  Principal  Sudder 
Ameen  of  Ghazipur.  The  Principal  Sudder  Ameen  after  the  pro- 
ceedings in  execution  of  the  decree  were  transferred  to  him,  grant- 
ed a  certificate  for  the  execution  of  the  decree  within  the  jurisdic- 
tion of  the  Subordinate  Judge  of  Shahabad.   On  the  5th  March, 


Application,  No  8  of  1878,  for  lea/e  to  appeal  to  Her  Majesty  in  Council, 
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1878  1877  the  judgment-debtors  petitioned  the  District  J udge  of  Qhasi- 
Pj^jj  pnr  to  call  for  the  proceedings  pending  in  the  Oonrt  of  the  Sabor- 
Dhasi  Eai  dinate  Judge  of  Shahabad  on  the  ground  that  there  were  irregulari- 
ILadha  Pra-  ties  in  them.  The  District  Judge  complied  with  the  petition,  and 
baying  arrived  at  the  conclusion  that  all  the  proceedings  which  had 
been  taken  in  execution  were  void  for  want  of  jurisdiction,  and  that 
the  execution  of  the  decree  was  barred  by  limitation^  disallowed  on 
the  13th  April  1877  an  application  for  execution  of  the  decree 
which  had  been  made  to  the  Subordinate  Judge  of  Shahabad  on  the 
19th  March  1877,  being  in  his  own  opinion  warranted  in  so  doing 
by  the  provisions  of  ss.  290  and  292  of  Act  YIII  of  1859.  He  rested 
this  opinion  on  the  erroneous  view  that  the  decree  was  one  of 
the  Court  of  the  District  Judge  of  Ghazipur.  The  decree-hold- 
ers having  appealed  to  the  High  Court  against  the  order  of  the 
District  J udge,  the  High  Court  (Pearson,  J.,  and  Turner,  J.)  on  the 
21st  December  1877,  pointing  out  the  error  of  the  District  Judge, 
and  observing  that  ss.  290  and  292  of  Act  YIII  of  1859  did  not 
empowertheDistrict  Judge  to  meddle  with  the  Court  executing 
the  decree  in  the  Shahabad  district,  his  Court  not  being  either  the 
Court  which  made  tii^  decree  or  having  appellate  jurisdiction  in  res- 
pect of  the  decree  or  the  execution  thereof,  annulled  the  order  of  the 
District  Judge  dated  the  13th  April  1877  as  void  for  want  of  juris- 
diction, and  remitted  the  case  that  the  application  for  execution 
might  be  disposed  of  on  the  merits,  and  directed  that  the  record  of 
the  case  should  be  returned  to  the  Subordinate  Judge  of  Shahabad. 

On  the  19th  June  1878  the  present  application  was  made  on 
behalf  of  the  judgment-debtors  for  leave  to  appeal  to  Her  Majesty 
in  Council  from  the  order  of  the  High  Court  dated  the  21st  Decem- 
ber 1877. 
Mi.  Hoto&rd  for  the  petitioners. 

Lala  LaUa  Prasad  for  the  opposite  party. 

The  Court  (Pearson,  J.,  and  Turner,  J.)  made  the  following 
order : 

Turner,  J. — This  Court  has  simply  set  aside  an  order  of  the  Judge 
of  Ghazipur  calling  on  to  his  own  file  proceedings  pending  in  the 
Court  of  the  Subordinate  Judge  of  Shahabad,  and  has  directed  that 
the  proceedings  be  remitted  to  the  Shahabad  Court  that  the  applica- 
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tion  presented  tothat  Ooort  may  be  disposed  of.  When  it  is  disposed  1878 
of  the  decision  may  be  appealed,  and  the  superior  Court  whioh  p^i^^ 
finally  determines  the  application  may  have  power  to  grant  leave  of  I^hari  Rai 
appeal  from  its  decision  to  Her  Majesty  in  Council.   The  question  Badha  Pba- 
of  the  oompetency  of  the  Shahabad  Court  to  entertain  the  application  ^  8i»oh. 
may  then  be  raised.  The  order  before  us  is  in  our  j  udgment  in  the 
nature  of  an  interlocutory  order,  and  not  an  order  from  which  we  can 
or  ought  to  give  a  certificate  for  appeal  to  the  Privy  Council.  The 
learned  oounsel's  argument,  based  on  the  protisions  of  s.  694  of 
ActX  of  1877,  that  the  word   decree"  embraces  judgment  and  order, 
does  not  support  the  contention  that  the  Court  can  or  ought  to  give 
leave  to  appeal  for  any  order.   The  certificate  is  refused  with 
costs. 

Applieation  re/used. 


PRIVY  COUNCIL. 


ZAIN-UL-ABDIN  KHAN  (DBVBin>ANrr)  v,  AHMAD  BAZA  KHAN.  P.  C  * 

AMD  OTHBB8  (PlAINTIFTS).  ^^^^ 

[On  appeal  from  the  High  Court  of  Judicature  at  Allahabad,  North- Western  &  22. 

Provinces.]  ' 

Act  VUIofim,  Si.  109, 110,  111,  119. 147— £x-parte  JudgmmO^Appeal. 

The  prorision  in  s.  119  of  Act  YIII  of  1869,  that  "  no  appeal  shaU  lie  from  a 
judgment  passed  ex-pmrie  against  a  defendant  who  has  not  appeared,"  must  be 
undeiBtood  to  apply  to  the  case  of  a  defendant  who  has  not  appeared  at  all,  and 
not  to  the  case  of  a  defendant  who,  having  onoe  appeared,  fails  to  appear  on 
a  snbseqaent  daj  to  which  the  hearing  of  the  canse  has  been  adjourned. 

This  was  an  i^peal  from  a  decision  of  a  Division  Bench  of 
the  Allahabad  High  Court,  dated  the  26th  August,  1875,  dis- 
missing an  appeal  from  an  order  of  the  Subordiixate  Judge  of  Zila 
Moradabad,  dated  the  8th  April  1874. 

The  judgment  of  the  High  Court  was  as  follows : 

The  suit  was  instituted  on  the  14th  September  1872,  and  after 
much  delay,  owing  to  the  residence  of  both  parties  in  foreign  terri- 
tory, the  hearing  was,  at  the  request  of  the  pleaders  of  both  parties^ 

*  Present :  SiB  J.  W.  COLTILB,  SiB  B.  PlAOOCK,  SiS  M.  £.  SJIIT0,  and  SiB 
E.  P.  COLUIB. 
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ImB  adjoamed  for  thd  6th  January  1873.  Issues  Were  framed,  and  the 
yiff«%tfT,  "  S8th  Ootober  fixed  for  the  hearing;  the  suit  was  not  called  on  that 
AmtK  date,  but  on  the  7th  November  1873*  It  was  again  adjourned  at 
the  like  request  to  the  2nd  February,  and  subsequently  to  the  8th 
Aa^^i^  April  1874.  On  6th  April  the  defendant  appellant  submitted 
*  a  petition  praying  for  a  further  adjournment,  on  the  plea  that  his 
pleader  had  gone  to  Calcutta  to  consult  the  Advooate-Gteneral  and 
oould  not  return  in  time.  This  petition  was  not  presented  by  a 
f  leader  nor  by  any  duly  authorised  agent,  and  was  rejected.  On 
the  7th  April  the  defendant's  pleader  telegraphed  to  the  Subordi-* 
nate  Judge  requesting  him  to  postpone  the  hearing.  The  Subordi- 
nate Judge  refused  to  consider  this  irregular  application,  and  on  the 
8th  April  the  case  was  called  on  in  due  course.  Although  the 
defendant  had  an  agent  in  Moradabad,  no  other  pleader  than 
Ganesh  Parshad,  who  was  absent  in  Calcutta,  was  appointed,  and  the 
defendant  appearing  neither  in  person  nor  by  pleader,  on  the  8th 
April  the  case  was  beard  and  decided  ex-parte  under  the  provisions 
of  ss.  147  and  111.  The  appellant  subsequently  took  the  proper  step 
of  applying  to  the  Subordinate  Judge,  under  s.  119,  for  an  order  to 
set  aside  the  judgment,  but  unfortunately  he  did  not  proceed  with 
that  application,  and  it  was  struck  of!  for  default,  the  appellant  being 
advised  by  his  late  counsel  to  proceed  by  way  of  appeal  He  is 
met  by  the  objection  that  the  appeal  does  not  lie,  as  the  judgment 
was  passed  ex-parte.  The  appellant's  counsel  urges  tbat  the  case 
was  not  heard  by  the  Subordinate  Judge  «a;-;7ar^&  under  s.  Ill; 
that  the  default  of  the  appellant  was  such  a  default  as  is  oontemplated 
in  s.  145,  and  not  such  a  default  as  is  contemplated  in  s.  147.  It 
appears  clear  to  us  that  the  former  section  applies  where  the  parties 
appear,  but  either  of  them  fails  to  proceed  with  the  case ;  while 
s»  147  applies  to  cases  like  the  present,  in  which  at  an  adjourned 
hearing  a  party  failed  to  appear.  If  the  Judge  heard  the  suit  at 
all  in  the  absence  of  the  appellant,  he  could  only  do  so  under  the 
provisions  of  s.  111.  Having  the  optiqn  of  proceeding  with  the 
hearing  or  again  adjouruiiig  the  case,  he  proceeded  to  hear  and 
determine  it. 

Then  it  is  contended  that  the  appellant  was  entitled  to  proceed 
either  by  way  of  appeal  or  by  an  application  under  s.  119,  and  Kake 
Churn  Dutl  v.  Modhoo  Soodun  Ohose^  6  W.  11.,  86,  is  relied  on,  but 
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that  rnling  has  not  a|)parentlj  been  followed  in  Administratis'  1878 

Qtmrid  of  Bengal  V.  Lata  Dyaram  Dan^  6  B.  L.  R.,  688,  and  in  ^aik-ul- 

Purw  Ram  v.  Jyunti  Parshad,  H.  0.  R.,  N.-W.  P.,  1869,  decided  Abdik 

on  the  21at  May  of  that  ydar^  it  hiets  been  held  that  no  appeal  lies*  f,, 

Ahhad  Baza 

"The  omission  to  follow  the  procedure  required  by  fl.  119  has  ^^aw 
deprived  the  appellant  of  all  remedy.   The  appeal  most  therefore 
be  dismissed  with  costs.'' 

Mr.  Leiihf  Q.  0.  (Mr.  C.  "fF.  Arathoon  with  him),  tot  the  appel- 
lant, contended  that  under  the  ciroumstanoes  of  the  case  the  Judges 
of  the  High  Court  were  wrong  in  holding  that  no  appeal  lay  to 
them.  In  Qoluekhur  v.  Bishonath  Oeeree  (1)  it  was  held  by  the 
Calcutta  High  Court  that,  where  a  defendant  had  appeared  on  the 
day  fixed  in  the  £tummons,  although  he  put  in  no  answer  or  written 
statement,  a  judgment  afterwards  pronounced  against  him  was  open 
to  appeal  as  not  being  an  ex-parte  judgment  within  the  meaning 
of  6.  119  of  Act  VIII  of  1869.  The  present  was  a  stronger  case, 
since  the  defendant  had  appeared  and  put  in  his  defence  and 
issues  had  been  fixed.  In  Qorachand  Ooswami  v.  Maghu  Mandal 
(2)  it  was  held  that  the  provision  in  s.  119  refers  only  to  the  case 
of  n  defendant  who  has  never  appeared,  not  to  the  case  of  a 
defendant  who  is  only  absent  on  an  adjourned  hearing.  Kalee  Chum 
Suit  y.  Modhoo  Soodun  OAose  (3),  noticed  by  the  High  Court,  is  to 
the  same  effect.  See  also  Amritnath  Jha  v*  Roy  Dhunpajt  Singh 
(4),  in  which  the  case  of  BhimaeharyaY.  Fakirappa  (5),  decided  by 
the  Bombay  High  Court,  is  distinguished.  In  The  Administrator* 
General  of  Bengal y.  Lala  Dyaram  Das  (6),  cited  by  the  Court 
below,  the  point  decided  was  different,  there  having  in  fact  been 
no  appearance  of  the  defendant.  The  only  decision  which  supported 
the  view  taken  by  the  High  Court  was  that  inPurue  Ramr.  Jyunti 
Parshad  (7),  which  was  a  decision  of  the  same  Court  and  itself 
erroneous. 

The  respondents  did  not  appear. 

(1)  Mawh.  32,  (5)  4  Bom.  H.  C.  Eep.  A.  C.  J.,  206. 

(2)  3     L.  B.  Ap.,  121.  (6)  6  B.  L.  R.,  688. 

(t)  6  W.  E.,  86.  (7)  H.  C.  B.,  N..W.  P.^  1869,  decided  oi  th# 

(4)  8  B.  L.     41  2l8t  May  of  that  year. 
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Zaih-vl-      Their  LordBbipa'  jadgment  waa  delivered  by 
Xhak       Sir  Babnbs  Psaoock. — The  question  in  this  ease  is  wkedisr 

Ahmad  Raza      ^  ^'^^  ^^^^  applies  to  a  oaae  whkA 

Ehah.     has  been  decided  under  the  provisions  of  s.  147  of  the  same  Aot 
That  part  of  s.  119  is  in  the  following  words :   No  appeal  shall  lie 
from  a  judgment  passed  ex^arte  against  a  defendant  who  has  not 
appeared.''  S.  119  mustberead  together  with  ss.  109,110,  and  IIL 
S.  109  says :    On  the  day  fixed  in  the  summons  for  the  defendant 
to  appear  and  answer,  the  parties  shall  be  in  attendance  at  the  oourt- 
house  in  person  or  by  a  pleader,  and  the  suit  shall  then  be  heard, 
unless  the  hearing  be  adjourned  to  a  future  day  which  shall  be  fixed 
by  the  Court."   S.  110  says:— "If  on  the  day  fixed  for  ths 
defendant  to  appear  and  answer,  or  any  other  day  subsequent  thereto 
to  which  the  hearing  of  the  suit  may  be  adjourned,  neither  party  shall 
appear,  either  in  person  or  by  a  pleader,  when  duly  called  upon  bj 
the  Court,  the  suit  may  be  dismissed. There  the  words  are :  If 
on  the  day  fixed  for  the  defendant  to  appear  and  answer,  or  any 
other  day  subsequent  thereto  to  which  the  hearing  of  the  suit  may  be 
adjourned. "  Then  comes  s.  Ill,  which  says :  "  If  the  plaintiff  shall 
appear  in  person  — ^it  does  not  say    on  the  day  fixed,  or  on  any 
subsequent  day, "  but  simply  "if  the  plaintifE  shall  appear  in  per- 
son or  by  a  pleader,  and  the  defendant  shall  not  appear  in  person 
or  by  a  pleader,  and  it  shall  be  proved  to  the  satisfaction  of  the 
Court  that  the  summons  was  duly  served,  the  Court  shall  proceed  to 
hear  the  suit  ^a>par^. ''   Ss.  109  and  111,  taken  by  themselveB, 
dearly  relate  to  the  appearance  of  parties  and  to  their  non-appearance 
at  the  first  hearing  of  the  suit.  The  146th  and  l47th  sections  are 
enactments  relating  to  adjournments.  S.  147  enacts  that  "if  on 
any  day  to  which  the  hearing  of  the  suit  may  be  adjourned,  the 
parties,  or  either  of  them,  shall  not  appear  in  person  or  by  pleader, 
the  Court  may  proceed  to  dispose  of  the  suit  in  the  manner  specified 
in  s.  110,  s.  Ill,  or  s.  114,  as  the  case  may  be,  or  may  make  such 
other  order  as  may  appear  to  be  just  and  proper  in  the  circumstances 
of  the  case. "  There  is  no  enactment  in  that  section  that,  in  case 
the  Court  disposes  of  the  suit  in  the  manner  specified  in  s.  Ill 
(the  section  which  applies  to  the  present  case),  the  first  part  of 
B.  119  shall  apply  to  such  a  judgment.   Under  Act  VllI  of  1859 
the  general  rule  is  that  an  appeal  lies  to  the  High  Court  from  a 
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decision  of  a  Giyil  or  Subordinate  Judge,  and  a  defendant  ought  not  1836 
to  be  deprived  of  the  right  of  appeal,  except  by  express  words  or  Zajv-vl- 
necessary  implication.   Looking  at  all  the  sections  together,  their  Abdin 
Ijordships  are  of  opinion  that  the  words  ''who  has  not  appeared''  ^ 
as  used  in  a.  119,  mean  "who has  not  appeared  at  all,"  and  do  not  '^j-^^^^^ 
apply  to  the  ease  of  a  defendant  who  has  onoe  appeared,  but  who 
fails  to  appear  on  a  day  to  which  the  cause  has  been  adjourned. 

There  are  several  oases  to  that  effect  decided  by  the  High  Court 
in  Calcutta :  Marshall's  Report,  page  32 ;  3rd  Bengal  Law  Reports 
Appendix,  121,  and  the  6th  Weekly  Reporter,  page  86, 

Two  cases  were  referred  to  by  the  learned  Judges  who  decided 
this  case, — a  case  in  6th  Bengal  Law  Reports,  688,  and  one  from 
the  North- Western  Provinces  Reports  of  1863,  decided  the  2l8t  May 
of  that  year.  Their  Lordships  have  referred  to  those  decisions. 
It  appears  to  them  that  the  case  cited  from  the  6th  Bengal  Law 
Reports,  688,  so  far  from  being  an  authority  in  support  of  the 
decifiion  of  the  High  Court,  is  rather  an  authority  against  it.  The 
case  which  is  cited  from  the  North- Western  Provinces  Reports  of 
1869,  decided  the  21st  May  of  that  year,  is  certainly  in  conflict 
with  the  several  decisions  in  the  High  Court  at  Calcutta  to  which 
reference  has  been  made,  and  which  in  the  opinion  of  their  Lord- 
ships were  correctly  decided. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  decision  of  the  High  Court  was  erroneous, 
and  that  the  case  be  remanded  to  the  High  Court  to  hear  and  deter- 
mine the  appeal.  The  respondent  must  pay  the  costs  of  this  appeal. 
Agent  for  the  appellant :  Mr.  T.  L.  Wihon. 

APPELLATE  CIVIL. 


Before  Mr,  Justice  Tearson  and  Mr.  Juitiee  Turner,  WfS 

HAMIB  ALl  (Plaimtiff)  v,  IMTUZAN  afd  othbbs  (Dbfbhdawtb)  •       November  1. 

MuhamnMdan  Law — Husband  and  wife — Div  or ee— Repudiation  by  Ambiguous  Ex' 
pression — Custody  of  Minor  Children, 

Where  a  Mnhammadaa  said  to  hii  wife,  when  she  insiBted  against  hii  wish  on 
Iflaving  his  honse  and  going  to  that  of  her  father,  that  if  she  went  she  was  his 

•  Second  Appeal,  No.  1211  of  1887,  from  a  decree  of  Manlvi  Hamid  Hasan 
Kban,  Subordinate  Jndge  of  Mainpnri,  dated  the  15th  August  1877,  affirming  a 
decree  of  Manlvi  Masar-u!-la  Khan,  Munsif  of  Mainpuri,  dated  the  81st  March  1877. 
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1878       pateraal  uncle's  daughter,  meaning  thereby  that  he  wonld  not  regard  bar  in  any 
'H'AirTT>  Ajj  ^^^^^  reJationahip  and  would  not  receiye  her  back  aa  hia  wife,  Jkeld  that  the 
expression  naed  bj  the  hnaband  to  the  wife,  being  used  with  intention^  conaUtated, 
iMTXAZAir.   nnder  Mahammadan  Law,  a  divorce  which  became  abaolate  if  not  revoked  wUhia 


the  time  allowed  by  that  law. 

Meld  also,  the  divorce  having  became  absolnte,  the  parties  bdog  Sunnu,  that 
the  husband  was  not  entitled  to  the  custody  of  his  infant  daughter  unial  she  had 
attained  the  age  of  puberty  (1.) 

This  was  a  suit  in  which  the  plaintiff,  a  Muhammadan  of  the 
Boot  of  SunniSf  claimed,  amongst  other  things,  to  recover  his  wife 
and  his  infant  daughter.   His  wife  set  up  as  a  defence  to  this 
claim  that  the  plaintiff  was  not  entitled  to  recover  her  as  he  had 
divorced  her  before  the  suit.   It  appeared  from  the  evidence  of  the 
plaintiff  that  his  wife's  father  and  her  brothers  had  come  to  Us 
house  with  the  object  of  taking  his  wife  away  to  her  father's  house. 
His  wife  was  willing  to  go,  but  the  plaintiff  objected  to  her  going, 
and  addressed  her  as  follows:  "  Thou  art  my  cousin,  the  daughter 
of  my  uncle,  if  thou  goest"  (2).  His  wife  did  not  take  any  notice 
of  these  words,  but  left  his  house.   On  the  issue  whether  the 
expression  used  by  the  plaintiff  to  his  wife  constituted  a  divorce, 
the  Court  of  first  instance  held,  relying  on  a  passage  in  the  Durul- 
Mukthar,  that  it  did  so,  being  an  ^* ambiguous  expression"  used 
by  the  plaintiff,  while  in  an  angry  state,  with  an  intention  to 
repudiate  his  wife.   It  also  held  that,  as  the  repudiation  had  not 
been  revoked  within  one  year,  the  divorce  had  become  final,  and 
the  plaintiff  could  not  therefore  recover  his  wife.  It  also  held  that 
tha  plaintiff  could  not  recover  his  infant  daughter  till  she  attained 
puberty.   The  lower  appellate  Court,  on  appeal  by  the  plaintiff 
concurred  in  the  view  of  the  Court  of  first  instance  that  the  plain- 
tiff had  divorced  his  wife.   It  did  not  determine  whether  or  not 
the  plaintiff  had  revoked  the  divorce  within  the  time  allowed  by 
Muhanmiadan  law,  or  whether  he  was  entitled  to  the  custody  of 
his  infant  daughter. 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
expression  used  by  the  plaintiff  to  his  wife  did  not  constitute  a 
divorce,  under  Muhammadan  law,  such  expression  having  been 
used  by  l^im  in  anger  only,  and  without  the  intention  of  divorcing 

(1)  See  also  Mohomuddy  Begam  v.        where  the  parties  presamably  were 
OomdutoonUso,  13  W.  R.  46*;  and  Bee-  Sunnis, 

SJkuu  Sibee  v.  FuzulooUah,  20  W.  E.  41,        (2)  "  Ki  tu  mere  chacha  ki  larki  laim 


hai,  agar  tujaegi,* 
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her;  that,  assuming  snoh  expression  oonstituted  a  divoroe,  the  isrs 
plaintiff  was  entitled  to  revoke  the  divoroe,  which  he  had  done  by  j^j^^jri  i 
asking  his  wife  to  return  to  him ;  and  that  the  lower  Appellate 
Court  had  failed  to  determine  whether  or  not  the  plaintiff  was 
entitled  to  the  custody  of  his  minor  daughter* 

Mr.  Mahmood  and  Pandit  Ajudhia  Nath,  for  the  appellant. 
Liala  Lalta  Prasad,  for  the  respondent. 

The  High  Court  remanded  the  case  for  the  trial  of  the  issue  set 
out  in  the  order  of  remand,  which  was  as  follows: 

TuRNBB,  J.^The  words  used  by  the  appellant  to  his  wife  appear 
to  fall  within  the  class  of  ambiguous  expressions.  By  saying,  if 
you  go  to  your  father's  house  you  are  my  paternal  uncle's  daugh- 
ter, the  appellant  intended  to  declare  that  he  would  regard  her  in 
no  other  relationship,  and  not  receive  her  back  as  his  wife.  This 
if  spoken  with  intention  (as  it  doubtless  was),  constituted  a  divorce, 
which  became  final  if  it  was  not  revoked  within  the  time  allowed 
by  law  (1).  The  appellant  alleges  it  was  so  revoked.  1  he  Court  of 
first  instance  found  that  the  appellant  did  not  recall  his  wife  for  a 
year,  a  finding  which  appears  possibly  inaccurate.  The  whole  of 
the  questions  on  the  merits  were  raised  by  the  very  general 
expressions  used  in  the  memorandum  of  appeal,  but  the  issue  as  to 
revocation  was  not  determined.  The  lower  Appellate  Court  must 
try  the  following  issue :  Was  the  divorce  revoked  within  the  period 
allowed  by  law?  On  the  return  of  the  finding  ten  days  will  be 
allowed  for  objections.  Eegarding  the  custody  of  the  daughter,  if 
it  be  found  that  the  divorce  was  not  revoked,  the  daughter  must 
remain  with  her  mother  until  she  has  attained  the  age  of  puberty. 

The  lower  Appellate  Court  found  on  this  issue  that  the  plaintiff 
had  not  revoked  the  divorce. 

The  High  Court  (Pearson,  J,,  and  Turner,  J.)  delivered  the 
{ollo¥nng  judgment : 

Turner,  J. — No  objection  having  been  taken  to  the  finding  on 
the  issue  remitted  we  accept  it.  The  appeal  fails  and  is  dismissed 
with  oosts. 

Appeal  dum8S0d. 

(1)  See  Faillie'i  Digest  of  Mahammadan  Law,  p.  28S. 
10 
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yo^emler  6  JS^ore  Sir  Bohert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  Justice  Pearson. 

"   UDA  BEGAM  (Plaiotipp)  v.  IMAM-UD-DIN  (Dbpehdaht)  • 


of  Decree^Appealfrom  Order— Act  X of  1877  {Civil  Procedure  Code), 
99.  %  3,  24A,  584,  588  {f^Act  VIII  of  im  (CivU  Procedure  Code)—Repetd 
'—Pending  Proceedings— Act  J  of  1868  {General  Clauses  Act),  s,  6. 

The  Coart  ezecntdng  a  decree  for  the  removal  of  certain  bnildiags  made  an 
order  in  the  execution  of  snch  decree  directing  that  a  portion  of  a  certain  building 
diOoM  b«  removed  as  being  included  in  the  decree.  On  appeal  by  the  jadgme{|^ 
debtor  the  lower  Appellate  Court,  on  the  22nd  September,  1877,  reversed  snch  order. 
ffeld,  per  Peabbok,  J.,  on  appeal  by  the  decree-holder  from  the  order  of  the  lower 
Appellate  Conrt,  that  the  lower  Appellate  Court's  order,  being  within  the  scope  of 
ihe  definition  of  a  "decree"  in  s.  2  of  Act  X  of  1877,  was  appealable  nnder 
8.  684  of  that  Act,  as  well  as  under  Act  YIII  of  1859,  notwithstanding  its  repeal, 
in  leference  to  s.  6  of  Act  I  of  1868.  The  Full  Bench  ruling  in  Thakur  Prasad  v. 
Ahsan  Ali  (1),  followed. 

Held  per  Sttjast,  C. J.,  dissenting  from  the  Full  Bench  ruling  in  Thakur  Prasad 
V.  Ajk9am  Ali  (1),  that  a  second  appeal  in  the  case  would  not  lie. 

Tbb  facts  of  this  case  were  as  follows :  In  executing  a  decree  for 
the  removal  of  certain  buildings  made  by  the  High  Court  in  special 
appcali  the  Court  of  first  instance,  the  Court  exeoutiDg  the  deoree> 
on  the  11th  December  1876,  ordered  the  plaster  on  the  walls  of 
a  ^*«Mj%iin"  numbered  6  in  a  map  of  the  premises  to  be  removed. 
The  judgment-debtor  appealed  from  this  order  to  the  lower  Appel- 
late Court,  which  set  aside  the  order  on  the  22nd  September,  1877. 

The  decree-holder  appealed  to  the  High  Court  against  the  order 
of  the  lower  Appellate  Court,  contending  that  the  plaster  on  the 
"  ddhari  "  was  removeable  under  the  terms  of  the  decree. 

The  Senior  Qovemment  Pleader  (Lala  Jmla  Prasad)  and  Munsbi 
Mamman  Prasad^  for  the  appellant. 

The  Junior  Oovernment  Pleader  (Babu  Dwarka  Nath  Bamrj!)^ 
i(m  the  respondent. 


•  Second  appeal.  No.  30  of  1878,  from  an  order  of  John  Power,  Esq.,  Judge  of 
Shahjahaapur,  dated  the  22nd  September,  1877,  modifying  an  order  of  Bai  £ighn 
ISM  Saliu,  Munsif  of  East  Budaun,  dated  the  11th  December,  1876. 

(1)  I.  L.  R,,  1  All,  668. 
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The  following  judgments  were  delivered  by' the  Court :  1878 
Pbarson,  J.— The  admissibility  of  this  appeal  has  been  virtually  Begam 
determined  by  a  recent  Full  Bench  judgment  (1)  which,  until  over-  ^^^^ 
ruled,  is  binding  on  us.    In  my  opinion  the  appeal  is  admissible,  pur. 
the  lower  Appellate  Court's  order  being  a  decree  within  the  scope 
of  the  definition  contained  in  s.  2,  and  consequently  appealable 
under  e.  584  of  Act  X  of  1877,  as  weU  as  under  Act  VIII  of  1859, 
notwithstanding  its  repeal,  in  reference  to  s.  6  of  Act  I  of  1868. 
On  the  merits  the  appeal,  in  my  opinion,  fails  entirely.   The  first 
Court  dismissed  the  claim  to  No.  6.   The  High  Court  certainly  did 
not  decree  that  daim  expressly ;  and  there  is  nothing  in  its  decree  or 
its  judgment,  or  in  the  judgment  of  the  first  Court  relating  to  the 
plaster  on  the    sidhari.^*   The  appeal  appears  to  be  frivolous  and 
vexatious  as  well  as  groundless,  and  I  would  dispiiss  it  with  costs. 

This  opinion  was  recorded  by  me  at  the  time  of  the  hearing  of 
this  appeal  on  the  19th  August  last,  and  I  have  to-day  for  the  first 
time  been  made  acquainted  with  the  views  entertained  by  the  Chief 
Justice,  who  in  the  judgment  just  now  delivered  by  him,  not  only 
express^  his  reasons  for  dissenting  from  the  Full  Bench  ruling  to 
which  reference  was  made  in  the  first  part  of  my  judgment,  but 
sets  aside  that  ruling  and  dismisses  the  appeal  as  inadmissible. 
Under  the  circumstances  the  proper  course  would  have  been,  I  con- 
ceive, to  refer  the  point  in  question  again  for  the  consideration  of 
the  Full  Bench ;  and  in  order  that  such  course  may  be  taken,  if 
deemed  advisable,  I  feel  it  to  be  my  duty  to  require  a  reference  of 
this  appeal  to  another  or  other  Judges  of  the  Court  under  s.  575  of 
Act  X  of  1877. 

Stuart,  C.J. — If  I  could  regard  this  appeal  as  before  me  on 
its  merits,  I  would  probably  concur  in  the  opinion  of  my  colleague 
Mr.  Justice  Pearson,  that  it  is  frivolous  and  groundless  and  ought 
to  be  dismissed.  But  there  is  a  preliminary  question  for  myselE 
which  this  case  affords  me  the  first  judicial  opportunity  I  have  had 
of  considering,  m.,  whether  this  appeal  should  have  been  admitted 
■to  a  hearing  at  all.  In  other  words,  whether  such  an  appeal  lies. 
And  with  whatever  result  or  consequence,  I  feel  it  my  duty  to 
record  the  opinion  I  have  formed  on  that  question. 

(1)  L  L.  fi.,  1  AIL,  66S. 
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18^8        It  is  suggested  that  the  admissibility  of  this  appeal  has  been 
Ui>4  BmBku  virtually  determined  by  a  recent  Ptdl  Bench  judgment  of  this 
Imam  u     ^^^"^^  (^)  i^dg^oi^t  was  delivered  during  my  short  absence 

DiK.      from  the  Court  on  privilege  leave  and  at  once  carried  into  practio6| 
without  any  previous  consultation  or  communication  with  myself, 
and,  had  the  circumstances  not  been  so  exceptional,  it  might  have 
been  considered  to  be  binding  on  me,  although  I  was  precluded 
from  hearing  the  argument  and  judicially  considering  the  reasons 
on  which  the  judgment  is  founded.    I  would  have  preferred  that 
so  important  a  question,  and  raised  for  the  first  time  under  the  ne«r 
Code  of  Procedure,  had  been  delayed  till  my  return  to  the  Court. 
TV  hen  I  left  on  short  leave  on  account  of  the  state  of  my  healih,  I 
had  no  reason  to  believe  that  any  such  question  would  have  been 
brought  forward  in  my  absence ;  and  from  the  nature  of  the  case 
I  could  not  have  anticipated,  and  I  did  not  anticipate,  that  any 
such  proceeding  would  have  been  entertained  ;  for  the  question 
oame  up  before  the  Full  Bench  on  a  reference  made  by  Mr.  J ustice 
Turner,  dated  the  13th  November  1877,  and  a  number  of  other 
appeals  of  the  same  kind  having  in  the  meantime  been  presented) 
it  was  felt  by  the  Court  generally  that  owing  to  difficulties  of  in- 
terpretation arising  out  of  the  peculiarities  of  the  provisions  of  the 
new  Code,  some  action  should  be  taken  by  the  Court.,  and  it  was 
proposed  by  one  of  the  Judges  that  the  Legislative  Department  of 
the  Government  of  India  should  be  addressed  on  the  subject,  and  a 
letter  going  fully  into  the  difficuties  of  construction  to  which  I 
have  referred  was  proposed  for  adoption  by  the  Court.  That 
mode  of  proceeding  was,  however,  ultimately  abandoned,  and  the 
question  was  allowed  to  await  judicial  determination  on  a  suitable 
opportunity.  Such  was  the  state  of  things  when  I  left  the  Court  on 
leave  at  the  end  of  April  last,  and  I  very  much  regret  that  that 
opportunity  was  found  almost  inufiediately  after  my  departure,  and 
now  all  the  more  from  my  having  formed  a  deliberate  opinion 
contrary  to  the  conclusion  of  the  Full  Bench  ruling,  for  it  is 
possible  that,  if  my  colleagues  had  been  made  acquainted  with 
the  reasons  on  which  my  opinion  has  been  formed,  they,  or  some 
of  them,  might  not  ultimately  have  concurred  iu  the  decision  which 
they  were  induced  to  accept. 

(1)  I.  L  E.,  1  All  ,  663. 
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The  reference  by  Mr.  Justioe  Turner,  whioli  gave  rise  to  the  1878 
case  before  the  Full  Bench,  records  an  admission  directly  opposed  xJda  Bboam 
to  the  subsequent  Full  Bench  ruling,  for  the  reference  is  in  these  j^^^^' 
terms:  *^It  is  admitted  that  no  second  appeal  lies  In  this  case  din. 
under  the  new  law,  and  it  appears  tome  that  the  application  is  gov- 
erned by  the  new  law.   I  refer  the  point  to  the  Full  Bench  at  the 
request  of  the  pleader,  and  because  I  am  told  that  there  is  a  differ- 
ence of  opinion  in  the  Court  on  the  point."    The  Court  was  then 
fall,  and  the  difference  of  opinion  correctly  referred  to  in  this  re- 
fereuoe  did,  so  far  as  the  question  had  then  been  considered,  undoubt- 
edly exist ;  and  if  there  was  to  be  a  judicial  determination  on  the 
question,  which  had  given  rise  to  this  difference  of  opinion,  it  was 
to  the  last  degree  expedient  and  desirable  that  that  determination 
should  have  been  arrived  at  by  deliberation  among  all  the  J  udges, 
and  not  in  the  absence  of,  or  to  the  exclusion  of,  the  Chief  Justice. 

I  may  also  here  observe  that  the  difficulties  of  construction, 
nhioh  had  be«n  anticipated  in  relation  to  certain  of  the  provisions 
o{  the  new  Code  of  Procedure,  have  to  some  extent  been  recognised 
by  the  Gbvemment  of  India ;  and  a  Bill  to  amend  the  Code  has 
for  the  purpose  been  introduced  into  the  Legislative  Council,  and 
hj  the  kindness  of  his  Excellency  the  Viceroy,  I  have  been  favored 
with  a  copy  of  that  Bill,  and  of  the  statement  of  the  objects  and 
reasons  in  support  of  it.  But,  excepting  in  so  far  as  we  have  the 
opinion  of  the  Member  of  Coimcil,  who  prepared  that  statement, 
the  Bill  so  introduced  does  not  appear  to  me  to  touch  the  question 
of  the  competency  of  such  an  appeal  as  that  now  under  considera- 
tion. By  8.  31  of  this  Bill  it  is  proposed,  among  other  things, 
to  enact  that  from  d.  (J)  the  following  words  shall  be  omitted, 
cu.,  of  the  same  nature  with  appealable  orders  made  in  the  course 
of  a  suit and  from  the  statement  of  the  objects  and  reasons  of  the 
Bill,  the  opinion  would  appear  to  be  entertained  that  the  result 
will  be  to  restore  the  first  of  the  two  appeals  given  in  effect  by 
Act  XyTTT  of  1861,  s.  11,  against  all  orders  determining  any 
question  relating  to  the  execution  of  a  decree  and  if  it  had  been 
proposed  so  expressly  to  provide  in  the  BUI,  no  doubt  the  effect 
would  be  to  allow  a  special  or  second  appeal  in  such  a  case  as  that 
d^etmined  by  the  Full  Bench  ruling,  and  also  in  such  a  case  as 
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1878      tliat  now  before  me.  But  the  oorreotness  of  suoli  an  opinion 
Uda  Bboah  depends  on  another  question,  no  douht  expounded  by  that  ruling,  but 
Imam  wMch  I  have  myself  entertained  serious  doubts,  mz.,  whether 

j)iir*  the  effect  of  s.  6  of  Act  I  of  1868  (the  General  Clauses  Act), 
^  notmthstanding  the  repeal  of  Acts  VIII  of  1859,  and  XXm 
of  1861,  and  the  express  provisions  of  the  new  Code  of  Prooedure, 
to  keep  alive  the  law  provided  by  s.  11  of  this  latter  Act,  and 
to  apply  the  remedy  of  special  appeal  in  the  case  of  orders  passed 
ill  ezeeation  of  a  decree.  I  have  said  that  I  have  entertained 
serious  doubts  whether  such  is  the  eSect  of  s.  6  of  Act  I  of 
1868.  Indeed,  I  may  at  once  say  that  the  opinion  I  have  formed 
is  that  that  Act  cannot  have  any  such  effect,  and  I  shall  presently 
explam  my  reasons  for  holding  that  opinion,  and  that  therefore 
the  Bin  which  has  been  introduced  to  amend  the  new  Code  of  Pro- 
cedure will  fail  in  effecting  the  object  apparently  intended  by  it 
in  this  respect.  But  that  Bill  has  not  yet  been  passed,  and  we 
ottimot  anticipate  in  what  form  or  to  what  effect  it  may  ultimately 
be  adopted  as  an  Act  of  the  Legislature.  But  to  put  an  end  to  all 
such  doubts  and  difficulties,  it  would  be  far  better  to  provide 
ejopressly  that  the  law  of  s.  11  of  Act  XXIII  of  1861,  as  inter- 
pzeted  and  applied  previous  fo  the  passing  of  the  present  law 
of  prooedure,  shall,  notwithstanding  any  provisions  to  the  contrary 
in  the  uew  Code,  continue  to  be  the  law  of  prooedure  to  be  observ- 
ed by  the  Courts,  than  to  leave  it  to  the  imcertainty  implied  in  the 
statment  of  the  objects  and  reasons.  The  former  course  would 
put  an  .end  to  all  controversy,  while  the  latter  would  leave  the 
matter  open  to  dispute ;  and  it  is  to  be  remembered  that  all  the 
four  High  Courts  have  not  yet  pronounoed  an  opinion  on  the 
jjuestion  of  the  validity  or  otherwise  of  these  appeals  from  orders. 

With  these  general  remarks,  I  now  proceed  to  consider  the 
question  of  the  admissibility  of  the  present  appeal,  and  therein  the 
argament  for  and  against  such  a  proceeding. 

The  order  appealed  against  was  one  made  in  a  suit  to  obtain 
possession  of  a  house,  and  to  demolish  another  which,  as  alleged 
by  the  plaintiff,  had  been  improperly  built  on  her  land.  The  judg- 
ments of  the  lower  Courts  were  both  against  the  plaintiff's  claim, 
and  she  preferred  a  special  appeal  to  this  Court,  which  reversed 
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tlie  judgment  of  the  lower  Courts  and  deoroed  the  plaintiff's  daim  1878 
in  fulL   In  the  proceedings  in  execution  of  this  Court's  decree,  the  Uda.  Bboam 
Munsif,  under  a  misapprehension  as  to  its  full  meaning  and  effect,  j^^^^^y, 
made  an  erroneous  order  dated  the  11th  Decemher  1876,  but  din. 
"which  on  appeal  to  the  Judge  was  corrected  by  an  order  dated 
the  22nd  September  1877,  and  the  execution  of  the  decree  so 
corrected  was  ordered  by  the  Judge. 

From  that  order  of  the  Judge  an  appeal,  in  the  nature  of  a 
special  or  second  appeal,  has  been  presented  to  this  Court,  and  the 
question  is  whether  such  a  proceeding  is  valid  and  admissible. 
According  to  the  Full  Bench  ruling,  delivered  under  the  circumstan- 
oes  which  I  have  explained,  such  an  appeal  is  valid,  and  no  doubt 
if  the  legal  effect  of  s.  3  of  the  new  Code  and  of  s.  6  of  the  General 
Clauses  Act  (to  both  of  which  provisions  I  shall  presently  advert) 
is,  in  a  case  like  the  present,  still  to  keep  alive  the  entire  proce- 
dure allowable  under  the  old  Code,  such  a  ruling  would  be  correct. 
But  the  opinion  which  I  myself  have  formed,  after  having  carefully 
and  studiously  considered  the  question,  and  the  sound  principles 
of  legal  construction  which  have  ever  been  recognised  by  the 
Courts  in  England,  and  applied  by  them  to  the  interpretation  of 
statutory  laws,  is  that  no  such  appeal  lies. 

By  s.  3  of  the  present  Procedure  Code,  Act  X  of  1877,  it  is 
provided  that  nothing  herein  contained  shall  affect  the  proce- 
dure prior  to  decree  in  any  suit  instituted  or  appeal  presented 
before  the  Code  came  into  force."  In  this  provision  the  meaning 
of  the  word  herein "  has  to  be  considered.  Does  it  mean  the 
whole  Code  or  merely  the  particular  section  of  which  it  forms  part  P 
If  the  former,  I  would  then  be  disposed  to  hold  that  the  Full  Bench 
ruling  was  right  in  its  conclusion,  although  on  different  reasoning 
from  that  on  which  the  judgment  is  based,  for  then  there  would 
be  nothing  to  qualify  or  limit  the  application  of  this  s.  3  or 
of  8.  6  of  the  Oeneral  Clauses  Act,  the  entire  new  Code  being 
thus  simply  exempted  from  any  operation  in  the  cases  contem- 
plated by  s.  3 ;  and,  as  another  consequence,  the  application  of 
s.  6  of  the  General  Clauses  Act  would  be  left  unimpeded  by 
any  legal  considerations  arising  out  of  the  new  Code.  But  the 
Full  Bench  ruling  by  my  colleagues  appears  to  assume  that,  in  the 
portion  of  s.  3  which  I  have  quoted,  the  word  **  herein  applies 
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W8     only  to  the  partioular  section,  s  3,  of  which  it  fonns  part,  and  in 
UoA  Bieiif  *^  respect  I  concur  in  the  ruling.   I  think  it  could  never  have 
TifAw.yt^         intended  that  the  word    herein    should  have  the  sweeping 
mx.      tBdci  faiTolT^d  in  the  other  view  I  have  referred  to,  and  that  it  was 
not  contemplated  that  the  other  sections  of  the  new  Code  relating 
to  appeals  should  be  excluded  fipom  consideration  in  connection 
with  s.  3.   The  more  sound  construction  therefore  would  appear  to 
be  that  the  repeal  of  the  enactments,  as  provided  by  that  section, 
should  not  afieot  the  procedure  prior  to  decree,  so  far  as  that  proce- 
dure itself  is  concerned :  and  that  to  such  extent  the  old  procedure, 
notwithstanding  its  repeal  in  other  repects,  is  still  pro  tanto  saved 
as  regards  procedure  prior  to  decree  in  suits  instituted  or  appeals 
presented  before  the  new  Code  came  into  force.   In  the  present 
case  the  date  of  the  Judge's  order  in  appeal  to  him  which  is  now 
sought  to  be  the  subject  of  a  special  or  second  appeal  to  this  Court 
is  the  ISinA  September  1877;  and  being  an  appeal  undoubtedly 
contemplated  by  s.  3,  and  having  been  presented  before  the  new 
Code  came  into  force,  the  whole  procedure,  that  is.  the  tohole 
procedure  whkh  led  up  to  it^  is  saved  and  unaiSected  by  the  new 
prooednze. 

The  questicii,  however,  whether  the  saving  of  the  old  procedure 
in  such  a  case  as  this  of  necessity  includes  and  carries  with  it  the 
right  to  a  second  appeal  to  this  Court  is,  in  my  opinion,  a  very 
dififerent  one.   I  am  aware  that  it  has  been  con&idered  that  an 
appeal  is  a  mere  stage  or  step  in  one  course  of  procedure  till  final 
disposal  of  the  suit    But  that  opinion  I  do  not  hold,  nor  do  my 
colleagues  apparently,  for  in  one  part  of  their  judgment  they 
state— The  Oode,  following  the  usage  in  this  country,  does  not 
treat  appeals  as  mere  stages  in  a  suit,''  although  in  a  previous  part 
of  the  same  judgment  they  affirm  that    an  appeal  is  in  fact  a 
stage  of  a  proceeding."   My  own  opinion  is  that  an  appeal  is  not 
a  neoessaiy  part  of  procedure.   It  is  under  the  control  of  the  parties 
after  decree  in  the  original  suit.    It  is  not  therefore  a  necessary 
stage,  but  may  be  availed  of  or  not,  according  as  the  original 
decree  is  regarded  by  the  party  against  whom  it  is  given.  Ine- 
^eottve  of  any  such  appeal,  the  procedure  in  an  original  suit,  not 
only  prior  to  but  inclusive  of  a  decree  thereon,  is  not  only  com- 
plete^  bat  a  oo0>pleted  proceeding  in  itself,  carrying  with  it  a 
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fixtal  refiult  within  its  own  limits,  in  the  shape  of  an  operative  decree  1878 
OApable  of  fall  execution  and  final  satisfaction,  and  there  is  thus  a  Uda  Bbgjlm 
finis  litis.    But  if  the  unsuccessful  party  is  dissatisfied  with  a  decree  j^^^- 
so  given  against  him,  there  are  rules  and  regulations  for  an  appeal  din. 
to  a  higher  tribunal,  and  of  these  he  may  take  advantage;  but  such 
a  proceeding  is  no  neceuary  part  of  the  original  suit,  but  a  separate 
and  independent  proceeding  to  be  availed  of,  not  at  the  mere  bid^g 
of  the  law  or  of  the  appellate  Court,  but  as  he  himself,  the  defeated 
]>arty,  may  in  his  discretion  deem  prudent,  or  as  he  may  be  advised. 
This  view  of  the  distinction  between  the  procedure  in  an  original 
emt,  whether  prior  to  or  terminating  in  a  decree,  and  an  appeal 
therefirom,  I  shall  further  illustrate  and  support  by  authorities  in 
a  Bxibsequent  part  of  this  judgment. 

As  to  the  procedure  mentioned  in  s.  8  of  the  new  Code,  I  under- 
stand by  it  the  complete  procedure  prior  to  decree,"  and  that 
therefore  after  such  decree  the  procedure  provided  by  the  new 
Code  was  to  determine  all  that  was  to  follow.  Therefore  if  it  be 
found  in  such  cases  that  the  new  Code  did  not  provide  for  a  second 
appeal,  no  such  second  appeal  should  be  allowed.  Now,  remem- 
bering that  8.  3  of  the  new  Code  has  the  limited  meaning  given  to 
it  by  the  Full  Bench  judgment  of  my  colleagues,  concurring,  as  I 
repeat  I  do,  in  that  view,  and  that  only  the  repealed  enactments 
mentioned  in  the  first  part  of  s.  3  and  not  the  whole  Code,  are 
excluded  from  consideration,  it  appears  to  me  that  we  are  bound 
in  the  first  place  to  read  and  apply  s.  3  as  limited  and  controlled 
by  other  provisions  of  the  Code  relating  to  appeals,  that  is,  to  read 
them  together^  and  not  against  each  other,  allowing  effect  to  the 
old  Code  excepting  in  so  far  as  it  appears  to  be  controlled  by  the 
new  Code. 

On  the  same  principle  I  would  read  s.  6  of  the  General  Clauses 
Aot  with  and  not  against  the  new  Code.  It  is,  indeed,  not  a  little 
remarkable  that  the  new  Code  of  Procedure  from  beginning  to  end 
makes  no  allusion  to  this  Act ;  it  is  not  referred  to  in  any  express 
provisions  of  the  Code,  nor  is  it  to  be  found  in  the  schedule  of  re- 
pealed Acts.  My  respect  for  the  Legislature  forbids  me  assuming 
that  it  was  overlooked  or  disregarded  by  the  framer  or  framers  of 
the  Code,  but  that  the  intention  was  to  allow  it,  not  unqualified 
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1878     QfNMtkm,  but  such  legal  effect  as  it  might  have  oollsistently  with  the 
TJda  Bboaic  provisions  of  the  new  law ;  and  it  appears  to  me  that  a  construo- 
^  tion  which  makes  two  separate  laws  oonsistent,  that  is,  oapaUe  of 

DIN.  being  read  together,  is  to  be  favoured  rather  than  one  which  makes 
tiimi  contradictory  of  each  other.  This  view  of  the  relative  opera- 
tion of  these  two  laws  I  shall  also  presently  illustrate  and  support 
by  authority. 

But  before  proceeding  further  with  the  explanation  of  my  own 
mem  on  the  subject  of  these  appeals  from  orders,  I  would  advert 
to  the  judgment  adopted  by  my  colleagues  daring  my  recent  biiet 
absence  from  the  Court.  After  stating  the  case  on  the  referonoe 
bslOKe^em,  and  alluding  to  s.  3  of  the  new  Code  and  s.  6  of  tke 
General  Glauses  Act,  the  judgment  refers  to  a  Full  Bench  decision 
of  the  High  Court  of  Bombay,  In  the  matter  of  Batansi  KaUanji 
(1),  in  support  of  the  opinion  expressed  by  the  learned  Chief  Justice, 
Sir  Midbael  Westropp,  that  the  chapter  of  the  Code  which 
deals  with  the  execution  of  decree  is  prospective,  and  does  not 
aflPect  proceedings  already  commenced.  The  Court  consisted  ol 
the  Chief  Justice  and  four  other  Judges,  and  of  these  two  Judges, 
Mr.  Justice  Ghreen  and  Mr.  Justice  West,  concurred  with  the 
Chief  Justice,  while  the  other  two  Judges,  Sir  Charles  Sargent 
and  Mr.  Justice  Bayley,  dissented.  But  the  opinion  of  the  Chief 
Justice,  referred  to  in  the  judgment  of  my  colleagues,  was 
expressed  in  a  totally  different  case  from  the  present,  for  it  Yn& 
whether  the  imprisonment  of  a  debtor  in  execution  of  a  decree  under 
the  old  Code  should  be  determined  by  that  Code  or  by  the  new  Code, 
there  beiog  a  considerable  difference  between  the  two  in  this  respect. 
The  Court  held,  and  very  reasonably,  that  the  law  under  whidi 
the  decree  had  been  made  must  determine  its  execution,  and  that 
the  new  Code  could  not  have  adversely  retrospective  effect,  and 
that  the  execution  of  the  decree  and  the  incarceration  of  the  debtor 
under  it  was  clearly  a  proceeding  commenced  "  within  the 
meauiug  of  s.  6  of  the  General  Clauses  Act.  But  that  is  a 
totally  different  question  from  that  relating  to  an  appeal  from  an 
order  of  this  kind ;  it  was  simply  a  question  which  of  two  laws, 
geuerioally  of  the  same  nature,  should  have  operation,  the  law 
under  which  the  decree  was  made  or  the  new  law  P  the  latter  plainly 
(1)  I.  L.  E.  2  Bom.,  148. 
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endiiig  decrees  made  under  its  own  provisions.   I  have  read  ^^^^ 
>   whole  of  this  judgment  by  my  learned  and  esteemed  friend  Uda  Begam 
3  present  Chief  Justice  of  Bombay  with  the  greatest  respect  j^^^.jjj^. 
.d  with  much  sympathy,  and,  I  may  add,  with  admiration  niN. 
its   legal  reasoning  and  the  judicial  language  in  which  it 
expressed.   One  of  the  other  Judges,  Mr.  Justice  Green,  who 
moarred  in  the  conclusion  arrived  at  by  the  Chief  Justice  on  the 
uestion  before  the  Court,  referred  to  a  previous  Full  Bench  ruling 
f  the  same  Court  in  the  case  of  Ratanchand  Srichand  v.  Hanman* 
rav  Shivbakas  (1),  by  which  it  was  decided  that,  under  the  words 
^  pTOoeedings  commenced  "  in  s.  6  of  the  General  Clauses  Act,  the 
right  of  appeal  to  the  District  Court  from  a  decree  made  before  the 
Bombay  Civil  Courts  Act,  1869,  came  into  operation  by  a  Principal 
Sadar  Amin  was  not  taken  away  by  that  Act.  This  case  was  argued 
before  a  Full  Bench  consisting  of  the  then  Chief  Justice,  and 
Warden,  Gibbs,  and  Melvill,  JJ.    But  judging  from  the  report 
of  this  case,  it  does  not  appear  to  have  been  very  fully  argued,  and 
the  judgment  itself  is  comparatively  brief,  and  it  does  not  appear 
to  me  to  examine  the  question  before  it  in  a  comprehensive  manner. 
It  would  have  been  more  satisfactory  if  the  judgment  had  contained 
a  more  searching  examination  of  the  legal  principles  applicable  to 
the  question  and  of  the  rules  of  construction  of  Statutes  adopted 
and  applied  by  the  Courts  in  England.   For  myself  I  cannot 
regard  it  as  an  authority  binding  on  me,  and  I  consider  myself  free 
to  form  my  opinion  on  the  case  before  me  in  my  own  Court  irre- 
spective of  it. 

The  Full  Bench  judgment  of  my  colleagues  then  proceeds  to 
deduce  an  argument  by  analogy  with  regard  to  the  prospective 
operation  of  laws  from  certain  sections  of  the  Code,  ss.  311,  312, 
283,  and  others.    But  such  an  argument  I  am  quite  unable  to 
appreciate.   At  best  it  is  far-fetched  and  fails  in  affording  any 
material  assistance  in  the  solution  of  the  question  I  am  at  present 
considering.   The  judgment  then  proceeds  to  allude  to  s.  588  of 
the  new  Code,  and  to  state,  for  the  reasons  it  gives,  that  it  is  not 
unreasonable  to  conclude  that,  in  leaving  the  enactments  of  the 
new  Code  as  they  stand,  the  Legislature  had  in  view  the  provisions 

(1)  6  Bom.  H.  C.  B.,  A.  C.  J.,  166. 
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]i78      of  flit  General  Clauses  Aot.   In  this  oonclusiony  as  will  be  seeD, 


Uda  Begam  I  concur,  although  not  for  the  reasons  assigned,  nor  to  the  extent 
Imam  ud  ^7      judgment.   I  may  be  permitted  here  to  observe 

DiH.  (if  the  allusion  may  be  allowed  in  a  judicial  exposition)  that  sndi 
a  general  oonolusion,  equally  entertained  by  my  oolleagues  and 
myself,  although  on  different  grounds  and  to  a  different  extent,  is 
curiously  at  variance  with  a  recent  official  announcement  (1)  pubKdy 
made  in  another  place  by  the  Hon'ble  Member  of  Council  who  is 
fmmxify  responsible  for  the  language  of  the  new  Code,  that  in 
its  preparation  there  had  been  a  strange  forgetfulness  of  the 
General  Clauses  Act."  Now,  although  it  might  fairly  be  contended 
that  this  remark  goes  to  show  that  a  second  appeal  from  orders 
was  never  intended  or  oontemplated  by  the  Legislature,  I  quite 
agree  that  we  are  not  bound  to  consider  that  there  was  any  saok 
forgetfulness,  but  on  the  contrary  to  assume  that  the  same  Legisla- 
ture which  passed  both  laws  must  be  taken,  when  preparing  the 
n0W  Code  of  Procedure,  to  have  had  at  the  time  in  its  mind  the 
Gtoneral  Clauses  Act ;  and  it  appears  to  me  sufficient  for  this  pur- 
pose to  point  out,  as  I  have  already  done,  that  this  same  Qenenl 
Clauses  Act,  I  of  1868,  is  passed  over  in  silence  in  the  new  Code, 
and  is      to  be  f  oimd  in  the  schedule  of  repealed  Acts. 

The  decision  of  the  Bombay  Court,  as  adverted  to  by  Mr. 
Justice  Green,is  then  referred  to  by  my  colleagues,  and  in  connection 
with  it  the  opinion  is  expressed  that  an  appeal  is  in  fact  a  stage 
of  a  proceeding,"  which,  however,  as  I  have  shown  is  at  variance 
with  aniyther  opinion  shortly  after  stated  in  the  same  judgment, 
that  the  Code  following  the  usage  in  this  country  does  not  treat 
"  appeals  as  mere  stages  in  a  suit." 

The  rest  of  the  judgment  is  occupied  with  the  exposition  of 
views  in  which  I  am  unable  to  concur  for  reasons  I  shall  now 
proceed  to  explain. 

(1)  The  innonncement  to  wbicb  the  sary  to  provide  "  (in  the  amending  Bill) 
learned  Chief  Justice  probMbly  refers     "'against  difficulties  which  had  ~ 


is  the  speech  of  the  Hon'ble  Mr.  Stokes  from  a  strant^e  forgetfulness' "  (quay  in 
on  moving  for  leave  to   introduce  a     construing  the  Code)    ot  the  provifitan 


Bill  to  amend  the  Code  of  Civil  Pro-  of  the  General  Clauses  Act  (I  of 

Mdino  oa  the  20th  of  June  last,  when  section  6.  and  the  decision  of  the  Bom- 

tba  Hoii*lilft  Member  is  reported  to  hHve  bay  High  Court  (6  Bom.  A.  C.  J.  166) 

■id:-*" It  liad  not  been  thought  neces-  on  that  section." 
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The  8eciioii  of  the  new  Code  ohieflj^  if  not  solely,  to  be  oonsi-*  1878 
dered  in  the  case  now  before  me  is  s.  588,  which  forms  the  uda  Beoam 
oommenoement  of  oh.  xliii,  and  is  headed  ^'Of  appeals  from  . 
orderB ; "  but  before  any  farther  reference  to  that' section  I  would  xtd-din. 
Dotioe  an  opinion  expressed  by  one  of  my  colleagues,  who,  although 
he  ooncarred  in  the  conclusion  approved  by  the  other  members  of 
the  Court  who  formed  the  full  Bench  during  my  absence,  simply 
recorded  a  brief  judgment  to  that  effect,  and  refrained  from  adopt- 
ing the  reasoning  accepted  by  the  others.  The  opinion  in  question 
was  to  the  effect  that,  not  only  was  there  an  appeal  to  this  Court 
from  saoh  an  order  as  he  was  then  considering  (and  which  was  of 
the  same  nature  as  that  now  before  me)  under  the  old  Code,  Act 
Vili  of  1859,  as  in  his  opinion  kept  aliye  by  s.  6  of  the  General 
Clauses  Act,  but  that  the  order  was  also  appealable  as  an  order 
falling  within  the  definition  of  ^'decree"  in  s.  2  of  the  new 
Procedure  Code,  and  that  it  was  therefore  appealable  under  s.  581. 
But  with  the  greatest  deference  to  my  hon'ble  colleague  such 
a  \ifiw  of  that  section  has  surprised  me  not  a  little,  for  that 
■Mfcion,  fimning  the  beginning  of  ch.  xlii,  and  headed   of  appeals 
from  appellate  decrees,"  plainly  contemplates  a  decree  determin- 
ing the  merits  of  the  suit  in  which  it  is  made,  and  has  no 
application  whatever  to  an  order  of  this  kiud  passed  merely  in  * 
execution  of  such  a  decree.   And  this  to  my  mind  is  sufficiently 
shown  by  the  express  and  pecidiar  provision  made  respecting 
appeals  from  orders  by  the  subsequent  s.  588.   But  as  I  have 
stated,  my  hon'ble  colleague  justifies  his  opinion  that  such  an 
order  as  this  is  appealable  under  s.  584,  by  referring  to  the  definition 
of  ^'decree"  in  s.  2  of  the  new  Code,  where  that  term  is  defined 
to  mean    the  formal  order  of  the  Court  in  which  the  result  of  the 
decision  of  the  suit  or  other  judicial  proceeding  is  embodied ; " 
and  then,  as  an  illustration  of  what  is  meant  by  this  determina- 
tion, it  is  added, — an  order  on  appeal  remanding  a  suit  for  retrial 
IB  not  within  this  definition,''  so  that,  according  to  the  intention  of 
the  definition,  a  remanding  order  directing  a  re-trial  of  a  suit  on  its 
merits  is  not  within  its  meaning,  although  an  order  merely  direct- 
ing the  execution  of  the  decree,  and  not  touching  the  merits  of  the 
ioit,  is  within  the  definition !  This  surely  is  a  little  startling,  and 
possibly  on  reconsideration  my  hon'ble  ooUeague  may  hesitate 
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187S  before  adhering  to  such  a  view.  But  further  it  is  well  known  to 
FoA  BTOAM^^®^®  the  Courts  at  home  that  legislative  definition  or  inter- 
j^'  pretations  of  this  kind,  being  neoessarily  of  a  very  general  nature, 
UD-DiK.  ^ot  only  do  not  control^  but  are  controlled  by,  subsequent  and 
express  provisions  on  the  subjeot-matter  of  the  same  definition,  and 
that  we  oannot  therefore  apply  this  definition  of  decree  to  an  order 
of  the  kind  now  before  me,  seeing  that  it  belongs  to  a  class  of  orden 
which,  with  reference  to  the  remedy  of  appeal,  are  expressly  and 
ipedally  dealt  with  in  a  subsequent  chapter  and  section,  viz., 
8.588,  to  the  provisions  of  which  I  hold  the  definition  in  question  most 
yield.  In  Sir  F.  Dwarris'  well-known  Treaties  on  Statutes,  second 
ed.,  1848,  page  509,  there  is  the  following  observation  : — Inter- 
pretation clauses  are  by  no  means  to  be  strictly  construed,  and  con- 
venienoe  seems  likely,  to  lead  to  their  being  practically  disregarded;" 
and  then  in  support  of  such  opinion  he  quotes  from  a  judgment 
of  Lord  Chief  J ustice  Denman,  reported  in  7  A.  and  E.,  page  480, 
in  which,  with  reference  to  the  contention  for  the  strict  application 
of  a  legislative  definition,  I  find  the  following  remarks : — Bat 
we  apprehend  that  an  interpretation  clause  is  not  to  receive  so 
rigid  a  construction  that  it  is  not  to  be  taken  as  substituting  one 
set  of  words  for  another,  nor  as  strictly  defining  what  the  mesn- 
*  ing  of  a  word  must  be  under  all  circumstances :  ^'  and  again  in  the 
same  judgment^'*  We  cannot  refrain  from  expressing  a  serious 
doubt  whether  interpretation  clauses  of  so  extensive  a  range 
wiU  not  rather  embarrass  the  Court  in  their  decision  than  afibrd 
that  assistance  which  they  contemplate.  For  the  principles  on 
which  they  are  themselves  to  be  interpreted  may  become  matter 
of  controversy,  and  the  application  of  them  to  particular  cases  may 
give  rise  to  endless  doubts."  And  there  are  other  illustrations  of 
the  same  kind  in  Dwarris  all  going  to  show  that  a  legislative  de* 
finition  or  interpretation  clause  must  yield  to  enactments  of  a  special 
and  precise  nature,  and  like  words  in  schedules  they  are  received 
ratiier  as  general  examples  than  as  overruling  provisions.  Apply- 
ing these  views,  the  demonstration  is  obvious  that  the  kind  of 
"  order  "  that  was  before  the  Full  Bench,  and  is  now  considered  by 
me  in  the  present  case,  is  in  no  way  appealable  under  s.  584. 

The  argument  founded  on  s.  6  of  the  General  Clauses  Act,  as 
modifying  if  not  preventing  the  application  of  s.  588  to  snch, 
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a  case  as  this,  is  more  pertinent,  but  as  I  shall  show  equally  1878 
fallacious.  Uda  Bbgah 

V. 

8.  588  provides  that  "an  appeal  shall  lie  from  the  following  ^^^in!'^" 
orders  under  this  Code,  and  from  no  other  such  orders/'  These 
orders  are  then  enumerated  from  a  to  w  inclusive,  and  at  the 
end  of  such  enumeration  there  is  the  very  distinct  provision  that 
the  orders  passed  in  appeal  under  this  section  shall  be  final/' 
and  it  is  under  (j)  that  the  present  case  has  to  be  considered.  The 
orders  therein  described  are  "  orders  under  s.  244  as  to  ques- 
tions relating  to  the  execution  of  d  eorees  of  the  same  nature  with 
appealable  orders  made  in  the  course  of  a  suit."   For  the  order 
sought  to  be  appealed  against  is  clearly  one  falling  under  c  of 
8.  244,  being  a  question  arising  between  the  parties  tcr  the  suit 
in  which  the  decree  was  passed  and  relating  to  the  execution  of 
the  decree.   As  to  the  words  *^  of  the  same  nature  as  appealable 
Olden  made  in  the  course  of  a  suit,"  I  concur  in  the  remark  pub- 
\idy  made  in  another  place,  that  it  is  not  very  easy  to  understand 
them  ;  and  it  is  satisfactory  to  know  they  have  been  left  out  in  the 
Bill  brooght  in  to  amend  the  Code,  and  I  trust  if  the  Bill  passes 
into  law  that  it  will  be  allowed  to  stand  with  this  omission.  The 
order  then,  being  thus  plainly  one  falling  within  not  only  the  mean- 
ing but  the  express  terms  of  j  in  s.  588,  is  on  the  face  of 
that  section  not  further  appealable.    But  it  is  said  that,  because 
the  decree  for  the  execution  of  which  the  order  was  made  was 
a  decree  passed  under  the  old  Code,  it  was  a    proceeding  com- 
menoed''  within  the  meaning  of  s.  6  of  Act  I  of  1868,  the  General 
Clauses  Act.   That  is  an  opinion,  however,  which  can  only  be 
maintained  by  holding  that  that  Act,  unless  expressly  repealed  in 
UdOj  must  be  understood  to  override  in  their  entirety  the  whole 
provisions  of  a  subsequent  Act  dealing  with  the  same  subject- 
matter,  no  matter  how  carefully  or  specially  such  provisions 
may  be  expressed.   Such  a  view  of  the  law  appears  to  me  to  be 
only  stated  in  order  to  be  at  once  rejected  as  an  incongruity  in  the 
highest  degree  unreasonable.   A  reading  of  the  law  on  the  con- 
trary, which  would  make  the  two  Acts  consistent,  by  allowing  a 
subsequent  one  to  modify  the  previous  Act,  is  surely  to  be  pre- 
ferred.  Nor  do  I  find  in  s.  6  of  Act  I  of  1868  anything  to 
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1878  interfere  with,  muoh  less  to  exclude,  such  a  principle  of  eoDstraotioii 
Uda  Bboam  ^hil©  it  is  strongly  supported  by  the  very  dear  and  nnmistakaUe 
^*  language  of  the  new  Code.  Of  the  literal  meaning  of  b.  588 
DIN.  on  the  face  of  it,  there  can  be  no  doubt  whatever.  It  is  expressed 
in  terms  which,  of  themselves,  are  applicable  to  all  possible  oases, 
and  it  is  not  to  be  contradicted  in  this  respect,  in  the  sense  of  being 
abrogated,  unless  that  intention  appears,  not  by  way  of  doubtful 
implication  or  inference,  but  by  precise  and  express  language ; 
and  the  new  Act  and  not  the  old  should  have  the  benefit  of  any 
such  doubt.  S.  6  of  Act  I  of  1868  is  in  these  terms  :— «  The 
repeal  of  any  Statute,  Act,  or  Eegulation  shall  not  affect  anything 
done,  or  any  offence  oonmiitted,  or  any  fine  or  penalty  incurred, 
or  any  proceedings  commenced,  before  the  repealing  Act  shall  have 
come  into  operation."  There  is  nothing  here  said  about  appeab 
and  the  force  of  the  application  of  this  section  to  the  present  ease 
turns  on  the  Words  shall  not  affect  any  proceedings  commenced" 
and  the  argument  appears  to  be  that  the  expression  shall  not  affed 
saves  the  right  of  appeal  given  by  the  old  Code  of  Prooedure,  Act 
YIII  of  1859,  notwithstanding  the  express  provisions  of  the  new 
Code.  But  this  section  is  clearly  and  literally  capable  of  a  oon- 
struction  which  does  not  necessarily  include  an  appeal,  for  the  words 
shall  not  affect  any  proceedings  commenced  "  may  be  read  with  or 
without  a  limitation,  that  is,  either  to  admit  of  its  application  to  the 
full  extent  allowed  by  the  law  of  procedure  existing  at  the  time  of 
the  passing  of  the  General  Clauses  Act,  or  as  limited  by  a  subse- 
quent Act,  the  provisions  of  which  are  on  the  face  of  them  complete 
in  themselves,  although  inconsistent  with,  because  controlling,  the 
full  application  of  the  former.  On  this  principle  of  construction 
the  expression  ^'  proceedings  commenced  "  will  have  effect  given  to 
them  up  to  the  point  where. the  new  Act  comes  into  operation, and 
then  stop.  And  this  is  a  reading  of  both  Codes  which  is  quite  con- 
sistent with  the  ruling  of  the  Bombay  Court  with  respect  to  the 
period  of  imprisonment  to  be  applied  to  judgment-debtors  against 
whom  process  issued  under  the  old  Code,  and  in  particular  with  the 
judgment  of  the  Chief  Justice,  Sir  Michael  Westropp.  For  the 
warrant  had  issued  under  the  old  Code  and  execution  of  it  had  gone 
on  for  a  considerable  period,  and  there  was  therefore  clearly  a 
^'proceeding  commenced,"  if  not  something  more.   But  an  appeal 
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is -a  different  matter.   In  the  present  case  the   proceedings  com-  1878 
menoed  "  ended  with  the  order  dated  the  22nd  September  1877,  xJda  Bboam 
and  nothine  in  the  new  Act  oonld  invalidate  them ;  but  the  appeal   ,  ^ 
frum  that  order  was  not  taken  till  the  30th  May  1878,  and  the  dim. 
opinion  I  hold  nnder  these  oiroumstanoes  is  that  such  appeal  must 
be  determined  by  the  new  and  not  by  the  old  Code :  in  other  words, 
that  the  appeal  is  inadmiBsible.   This  it  is  obvious  is  the  only  oon- 
struotion  that  can  make  the  two  Acts  consistent,  but  I  think  that 
for  that  reason,  if  for  no  other,  it  ought  to  be  favoured  and  allowed 
by  legal  interpretation  to  supply  the  law. 

I  have  pointed  out  that  there  is  nothing  in  s.  6  of  the  Qen- 
eral  Clauses  Act  about  an  appeal,  and  I  have  before  shown  that 
an  appeal  is  not  necessarily  a  mere  stage  in  a  suit,  but  a  separate 
and  independent  proceeding,  under  the  control  of  the  parties,  the 
original  suit  with  the  decree  made  in  it  being  complete  in  itself 
and  pro  tanto  finally  operative.  In  the  absence  of  express  language, 
therefore,  soch  a  right  of  appeal  is  not,     an  available  stage  in  a 
suit,  to  be  assumed,  but  ought  to  be  expressly  kept  alive  or 
expressly  given*  In  the  case  of  Rex  v.  The  Justices  of  Surrey  (1), 
Ashurst,  J.,  said : — *^  The  power  of  appealing  from  the  judgment  of 
the  justices  seems  to  be  of  this  kind  "(t>.,by  special  provision),  and 
does  not  attach  without  being  expressly  given.''   In  another  case, 
Reg.  V.   The   Recorder  of  Bath  (2),  Lord  Denman  said: — 
^As  it  seems  to  us  hardly  possible  to  suppose  it  to  have  been 
the  intention  of  the  Legislature  that  an  individual  interested 
and  aggrieved  should  not  have  the  power  of  questioning  the 
validity  of  a  vote  at  the  sessions,  we  cannot  avoid  noticing  with 
regret  that  recourse  should  have  been  had  to  the  method  of  giving 
an  appeal  by  reference  to  another  statute,  instead  of  giving  it 
plainly  and  directly  by  the  statute  itself. "   And  so  also  in  Reg. 
V.  Stock  (3)  it  was  held  that  a  right  of  appeal  cannot  be  implied, 
but  must  be  given  by  express  words.   These  considerations  appear 
to  me  to  acquire  even  increased  force  when  the  principle  of  inter- 
pretation so  applied  is  used,  not  for  the  mere  purpose  of  taking 
away  a  right  which  previously  existed,  but  for  reconciling  and 
making  consistent  two  separate  Acts  of  the  same  Legislature* 
instead  of  making  them  opposed  to  and  contradictory  of  each  other. 

(1)  2  Tei  m  SeporU,  604.  (2)  9  A  &  871. 

(S)  8  A  &  E.  405. 
12 


Digitized  by  Google 


90 


THB  INDIAN  LAW  BEPORTS. 


[VOLtt 


1878     Nor  are  we  entitled  to  ftisome  tliat  the  more  reoent  Leg^akim 
Upa  BioAM  na^ftfi^  expreflsed  aa  it  is  in  language  complete  in  itself,  and 
I   ^'       ^P^^^  ^'  nniyersal  application,  is  of  less  weight  and  BigniflflSBM 
pi^.     than  a  previous  Act,  the  terms  of  which  are  loose  and  inexact 
Any  such  assumption,  indeed,  would  be  opposed  to  erexy  role  ot 
oonstraction  that  has  ever  been  applied  by  the  Courts  to  the  ocaa- 
bined  interpretation  ot  sucoesaiTe  laws. 

Such  is  the  view  I  feel  compelled  to  take  cf  s.  698  of  As 
new  Code  in  relation  to  s*  6  of  Act  I  of  1868,  and  it  is  a 
which  appears  to  me  to  be  fully  borne  out  by  the  genend  charM^ff 
and  objects  of  the  Code.   That  Oode  is  Act  X  of  1877,  entitled 

An  Act  to  consolidate  and  amend  the  laws  relating  to  the  Prooedm 
of  the  Courts  of  Civil  Judicature and  the  preamble  is :  Whereas 
it  is  expedient  to  consolidate  and  amend  the  laws  relAfing  to  the 
Courts  of  Civil  Judicature."  By  the  expression  the  laws  "  in  these 
two  quotations  I  understand  a//  the  laws,  and  there  is  thus  afforded, 
as  it  appears  to  me,  a  key  to  the  solution,  to  a  considerable  extent,  d 
the  legal  question  now  raised*  As  I  have  stated,  there  can,  I  ima- 
gine, be  no  question  that  it  means  all  the  laws  in  operation  at  the 
time  of  passing  of  the  new  Code,  and  therefore,  not  only  the  old 
Code,  Act  Yin  of  1859,  and  the  supplementary  Act,  XXTTT  of 
1861,  but  the  General  Clauses  Act,  I  of  1868,  are  here  meant,  forit 
could  not  have  been  intendedthattbeselawsweretobe*' amended* 
by  being  allowed  to  stand  in  their  original  condition,  and  in  that 
condition  to  contradict,  if  not  to  abrogate,  the  provisions  of  the  new 
law  which  purports  to  amend  them.  And  this  meaning  and  effeot 
of  the  titie  and  preamble,  and  especially  of  the  preamble,  of  the 
Code,  must  be  understood  to  overlie  the  whole  Act,  giving  colour  to 
and  controlling  its  provisions,  and  by  showing  the  intention  of  the 
Legislature  supplying  pro  tanto  the  rule  for  the  interpretation  of 
these  provisions.  For  if  one  thing  is  more  clear  than  another,  and 
beyond  all  doubt  it  is  the  distinct  intention  of  the  Legislature  by 
this  Code  to  abolish  these  second  appeals  from  orders,  and  that 
intention  being  dear,  it  ought  not  to  be  defeated  by  the  strained 
application  of  general  expressions  of  a  loose  and  doubtful  nataiv 
contained  in  a  previous  law,  such  as  the  General  Clauses  Act 

For  these  reasons  I  am  of  opinion  that  a  second  appeal  in  tbd 
case  before  me  does  not  lie,  and  I  must  refuse  to  admit  it. 
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JSefbre  Mr,  JiuHe9  Feanon  emd  Mir.  JutUoe  Turmr. 

MUBLI  DHAB  (JiToeioinvDBBTOB)  9  PAB30TAM  DAS  akd  akothii 
(Dbobbb-holdibs).* 

SweemHom  of  tfaorat  Appeolfiwm  Order-^AnSsfmmeiU  itf  2Mcre&-'Cro99»-Deerom 
—Aci  Xqfim  (OivUFroeedmre  Code),  se.  2,  t32,  289,246,  640. 

An  order  mtde  in  the  eiecntion  of  a  decree  dieellowingthe  objections  taken  bj 
the  jed^menwdobtor  to  exeentioa  of  tbe  decree  being  taken  out  by  a  tnineferee  bj 
aiei^^nment  of  the  decree,  being  Uie  final  order  in  a  Judicial  proceeding,  and  there- 
fore a  "  decree  "  within  the  meaning  of  s.  2  of  Act  X  of  1877,  is  appealable  under 
that  Act   Tkakwr  Praead    Ahum  AH  (1)  f oUowed. 

8  and  two  other  persons  held  a  decree  for  costs  against  M,  which  did  not  specify 
^  separate  interests  of  each  in  the  decree,  and  M  held  a  decree  for  money  against 
B  alone,  which  he  wished  to  treat  as  a  cross*decree  under  s.  246  of  Act  X  of  1877* 
BM  that  the  deovee  held  by  8  and  the  other  persons  was  not  a  decree  between 
the  same  parties  as  the  parties  to  the  decree  held  by  M,  and  M*s  decree  could 
not  therefore  be  treated  as  a  cross-decree  under  that  section. 

Thb  facts  of  this  case  were  as  follows : — One  Murli  Dhar  preferred 
an  appeal  to  the  High  Oourt  from  an  original  decree,  whiob  appeal 
the  High  Court  dismissed,  giving  the  respondents  a  decree  against 
IturJi  Dbar  for  Bs.  682-9-0,  being  the  amount  of  costs  incurred  by 
them  in  the  BUgh  Court.  Sarju  Prasad,  one  of  the  respondents, 
transferred  this  decree  to  Parsotam  Das  and  Sital  Prasad  bj 
assignment,  who  applied  for  its  execution  as  the  transferees.  Murli 
Dhar  objected,  but  his  objections  were  disallowed  by  the  Coui*t 
of  ftrst  instance,  the  Subordinate  Judge  of  Azam^arh,  the  Court 
exeoating  the  decree.  Ue  appealed  to  the  High  Court,  contend- 
ing that  he  held  a  decree  for  money  against  Sarju  Prasad,  the 
aflsigoor  of  the  decree  under  execution,  of  which  he  was  entitled  to 
wtofE  a  portion  <A  the  amount  against  the  amount  of  the  decree 
onder  ezeeotion. 

If onshi  KaH  Prasad  and  Bam  Prasad,  for  the  appellant. 

Lala  Latta  Pr^sadj  for  the  respondents. 

*  FinI  Appeal,  No.  6  of  1878,  from  an  order  of  Bai  Bhagwan  Prasad,  Suboidi- 
of  AnB^rh,  dated  the  let  October,  1877. 

(1)  I.  L.,  B.,  1  AIL,  668. 


1878 
November  2S. 
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1878         The  High  Court  remanded  the  ease  for  the  trial  of  the  iflsoe  set 
l^nuBH^      ^      order  of  remand,  which  was  as  follows 

TuENEE,  J.— The  opinion  of  the  Full  Bench  (1)  established  that  an  i 
Das.      appeal  lies  in  this  case,  the  order  being  the  final  order  in  a  judicial 
proceeding,  and  therefore  a  decree  as  defined  in  s.  2. 

Sarju  Prasad  was  competent  to  sell  his  title  to  the  ooets  which 
he  anticipated  he  would  reoover,  and  there  can  be  no  objection  to 
the  validity  of  the  substitution  of  the  names  of  the  respondents  f<v 
that  of  Sarju  Prasad.   Of  course  the  respondents  to  ok  the  decree 
for  costs  subject  to  any  equities  which  may  h  ave  subsisted  between 
the  decree-holder  and  the  judgment-debtor  (2).  The  appellant  i 
then  was  entitled  to  set  oS  so  much  of  any  valid  and  subsisting 
decree  held  by  him  against  Sarju  Prasad  as  might  amount  to  the 
decree  purchased  by  the  respondents  (3).  The  lower  Court  must 
determine  whether,  as  alleged  by  the  appellant,  he  held  a  deem 
of  which  he  was  entitled  to  set  off  a  portion  of  the  amount 
against  the  decree  acquired  by  the  respondents  so  as  to  satisiy  the 
decree  held  by  respondents.   The  lower  Court  will  try  this  issue 
and  return  its  finding  to  this  Court,  when  ten  days  will  be  allowed 
for  objections. 

From  the  finding  of  the  lower  Court  it  appeared  that  the  decree 
held  by  Murli  Dhar  was  one  for  money  against  Sarju  Prasad  alone 
made  by  the  Subordinate  Judge  of  Benares,  which  had  been  trans- 
ferred to  the  Court  of  the  Subordinate  Judge  of  Aza  mgarh  for  eze- 
eotion.  On  the  return  of  the  finding  the  following  judgment  was 
delivered  by  the  High  Court  (Pkabson,  J.,  and  Turnbr,)  : 

TuRNEB,' J. — The  Court  below  has  found  that  the  decree  in  whidi 
the  respondents  purchased  the  interests  of  Sarju  Prasad  was  a 
decree  for  oosts  held  by  Sarju  Prasad  and  two  other  persons  without 
any  specification  of  the  separate  interests  of  each.  We  are  com- 
pelled to  hold  then  that  the  decree  is  not  a  decree  between  the  same 
parties  as  the  parties  to  the  decree  held  by  the  appellant,  inasmuch 
as  in  the  latter  decree  Sarju  Prasad  is  the  sole  judgment-debtor. 
We  roust  oonsequently  dismiss  the  appeal,  but  we  order  each  party 
to  bear  his  own  oosts. 

Appeal  dimiaied. 

(1)  I.  L.  R..  I  AH.,  668.  (2)  See  g.  288  of  Act  X  of  1877. 

(8)  See  g.  246  of  Act  X  oi  1877»  ExplMuitbn  u. 
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Bffort  Mr»  Jnitio9  Peartom  and  Mr.  J9uHc$  Spankh, 

JIWAN  BAKHSH  (Dbtbhoant)  v.  IMTUZ  BKGAM  (Plaiktifi) 
MukammadoM  Larn^  Qift. 

A  defined  share  in  a  landed  estate  is  a  separate  property,  to  the  gift  of  which 
the  objection  which  attaches  nnder  Mnhammadan  hiw  to  the  gift  of  joint  and 
QiidiTided  property  is  inapplicahle. 

This  was  a  suit  Iq  which  the  plaintiiS,  the  daughter  of  one 
Cahi  Bakhshy  deceased,  sued  to  set  aside  a  gift  of  her  father's 
e-tate  made  bj  him  in  his  lifetime  to  the  defendant,  his  eldest  son, 
and  for  possession  of  her  share,  under  the  Mahammadan  law  of 
inheritance,  in  such  estate.  The  gift  to  the  defendant  by  his  father 
oomprised,  amongst  other  property,  one-third  shares  in  certain  joint 
and  undivided  zamindari  villages.  As  the  holder  of  these  shares  the 
defendant's  father  was  entitled  to  a  one-third  share  of  the  profits 
of  the  villages,  after  payment  of  the  Government  revenue,  village 
expenses,  and  costs  of  collection.  The  plaintiff  contended  that  the  gift 
of  these  shares  was  invalid  on  the  ground  that  the  gift  of  ^  muahaj* 
or  an  undivided  part  in  property  capable  of  partition,  was  invalid 
according  to  Mnhammadan  law.  The  Court  of  first  intance  held, 
referring  to  Amee^om-^isBa  Khatoon  v.  Abad'Oon-nma  Kkatoon  (1), 
that  the  shares  were  separate  property,  and  disallowed  the  plaintiff *s 
contention.  On  appeal  by  the  plaintiff  the  lower  Appellate  Court 
held  that  the  shares  were  joint  and  undivided  property,  and  that  the 
gift  of  them  was  consequently  invalid  under  Mnhammadan  law. 

The  defendant  appealed  to  the  High  Court,  contending  that  the 
gift  of  the  shares  was  not  invalid. 

Mr.  Conlan  and  Lala  LaUa  Prasad^  for  the  appellant. 

Pandit  Bishanibar  Nath  and  Mir  Zahur  Husain^  for  the  res- 
pondent. 


*  Second  Appeal,  No.  504  of  1878,  ftrom  a  decree  of  W.  Tyrrell,  Esq.,  Jodfife  of 
Bareilly,  dated  the  27th  Septemher,  1877*  modiffing  a  decree  of  Manlvi  Mnham- 
mad  Ha^sud  Ali  Khan,  Snhordinate  Jndge  of  Bareilly,  dated  the  7th  May,  1877. 

(1)  16  B.  L.  B.,  67 ;  28  W.  B.,  208. 


1878 
December  9« 
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judgment  of  the  Gourty  so  far  as  it  related  to  this  oonten- 
tioOf  was  as  follows : — 

Pearson,  J.—The  main  question  raised  by  this  appeal  is  whether 
the  gift  of  a  defined  share  of  landed  estates  is  open  to  the  objeo- 
ttoii  whioh  attaches,  under  Muhammadan  law,  to  the  gift  of  joint 
and  undivided  property.  On  this  question  our  opinion  is  in  aooord 
with  that  of  the  Court  of  first  instance  that  a  defined  share  in  a 
landed  estate  is  a  separate  property  to  the  gift  of  whioh  that  objec- 
tion is  inapplioable,  and  we  oouoeive  that  the  view  of  the  matter 
whioh  we  take  in  common  with  the  Subordinate  Judge  is  sanc- 
tioned by  the  rulings  of  the  Friyy  Oounoil  as  well  as  well-f ounded 
in  reason. 


Before  Mr,  Juitiee  Turner  and  Mr.  Juetiee  8pankie. 

8HAFI-UD-DIN  and  othbbs  (Pluittiffs)  v.  LOCHAN  SINQH  and  ahotub 
(Dbfbvdaitts.*) 

^  WsmnHan  of  Deeree^Betietanoe  to  Eteeetdum—Aet  X of  1977  {Oiml  Prooeiwrm 

Xhemhlr  16.         Oode),  t.  832— VIII of  1859  {Civil  Procedure  Code)  #.  280— ^m2. 

'  A  mortgagee  who  U  in  poMetrion  of  the  mortgaged  property  aader  the  mort- 

gage Is  in  poMenioD  "  on  bis  own  accoant within  the  meaning  of  a.  280  of  Act 
YIII  nf  1859  and  i.  882  of  Act  X  of  1877. 

Where,  in  pnrsnance  of  an  order  made  in  the  ezecntion  of  a  decree  whUo 
Aot  Tni  of  1859  was  in  force,  certain  persons  were  diipOBteesed  of  certain  prop, 
crty  after  that  Act  waa  repealed  and  Act  X  of  1877  came  into  force,  and  sodi 
peraooa  applied  nnder  i.  882  of  Act  X  of  1877  to  be  reatored  to  the  poaaeaaion  of 
andt  fffoperty  on  certain  of  the  gronnda  specified  in  that  aection,  Md  that  such 
peraoiia  were  entitled  to  the  benefit  of  that  section. 

A  person  claiming  nnder  s.  888  of  Act  X  of  1877  need  not  prove  his  titia  hot 
only  the  fact  of  poaaeaaion. 

The  facts  of  this  case  were  as  follows : — On  the  17th  February 
1876  one  Mahtab  Singh  and  his  two  brothers  mortgaged  a  oertain 
Tillage^  which  they  held  as  a  joint  and  undivided  estate,  to  Shafi-ud-  • 
din  and  two  other  persons,  putting  the  mortgagees  into  possessioQ 
of  the  entire  village.  On  the  7th  August  1877  Lochan  Singh  and 
Beni  Singh,  the  sons  of  Mahtab  Singh,  obtained  a  decree  against 
their  father  for  the  partition  and  possession  of  two-thirds  of  the 

•  Second  Appeal,  No.  506  of  1878,  from  a  decree  of  W.  Tyrrell,  Esq.,  Jodge 
of  Bareillj,  dated  the  2nd  May  1878,  reversing  a  decree  of  ManM  Mohammad 
Miqaad  AU  Khaa,  Sabgfdinata  Judge  of  BareiUy,  dated  the  19th  Decamber  1877* 
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estate.    On  the  13th  November  1877,  or  after  Aot  X  of  1877  came  1S78 
into  force,  the  mortgagees  were  dispossessed  of  two^thirds  of  the  Shafi-ud- 
•state  under  an  order  made  in  the  execution  of  the  decree  above 
mentioned  on  the  17th  September  1877,  or  before  Aot  X  of  1877  LocHiif. 
came  into  force.   The  mortgagees  subsequently  applied  under  s.  332 
of  Aot  X  of  1877  to  the  Court  executing  the  decree  to  be  restored  to 
the  possession  of  the  property,  disputing  the  right  of  the  decree- 
holders  to  dispossess  them  under  the  decree,  on  the  ground  that 
they  were  in  possession  on  their  own  account,  and  that  they  were 
not  parties  to  the  suit  in  which  the  decree  was  made.   This  appli- 
cation was  nnmbered  and  registered  as  a  suit  between  the  parties  in 
aooordance  with  that  section.    The  Court  granted  the  mortgagees 
an  Older  for  the  possession  of  the  property.  On  appeal  by  the  defend- 
ants the  lower  Appellate  Court  reversed  the  order  of  the  Court  of 
first  instance  on  the  ground  that  the  suit  was  not  one  which  could 
be  brought  under  s.  332  of  Act  X  of  1877,  inasmuch  as  the  mort- 
gagees derived  their  title  from  the  judgment-debtor,  and  it  could  not 
therefore  be  said  that  they  were  in  possession  on  their  own  account 

The  mortgagees  appealed  to  the  High  Court  against  the  order 
of  the  lower  Appellate  Court. 
Mr.  Conlan  and  Mir  Zahur  Hnsainj  for  the  appellants. 

Pandit  Ajudhia  Nath  and  Lala  Harkrinhen  DaSj  for  the  respon- 
dents. 

The  judgment  of  the  Court  was  delivered  by 

Turner,  J. — The  grounds  on  which  the  Judge  has  diemissfd  the 
suit  cannot  be  sustained :  the  mortgagees  were  in  possession  on  their 
own  account  The  question  then  arises  whether  in  this  suit  the 
mortgagees  may  rely  on  their  possession  only  and  claim  to  be  re- 
Btored  to  possession,  or  whether  they  must  prove  their  title.  Seeing 
that  they  were  not  actually  dispossessed  until  November,  1 877,  when 
Aot  X  of  1877  was  in  force,  it  appears  to  us  that  they  were  entitled  to 
the  benefit  of  s.  332  of  that  Act.  It  is  true  that  the  order  under  colour 
of  which  the  decree-holders  ousted  them  was  passed  before  the  Act 
came  into  operation,  but  until  the  ejectment  of  the  mortgagees  no 
right  accrued  to  them  to  oppose  the  misuse  of  the  order,  and  when 
thatright  aocrued  it  is  governed  by  the  law  then  in  force.  Wo  decree 
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the  appeal)  andreveTsiiigthe  decree  of  the  lower  Ooortrefitoieihaiof 
the  Ooort  of  first  instanoe  with  oosts. 

The  respondents  are  of  oonrse  at  liberty  in  a  suit  propeily 
institntedtotry  the  question  of  title  and  to  apply  for  the  ejectmeBt 
of  the  appellants. 


JBefor9  Mr.  JuiUce  Tmmer  and  Mr.  Jntiiet  OldJiM,  ' 

EARAN  SINGH  (DiPiHDAirT)  «.  RAM  LaL  (Plaiwotf) 

Aei  VlltofWlX  {Begiitraiion  AH,  ft.  17,  el.  {2),  4»—B^iiiraiUm^Miirigttt. 

A  bond  for  tbe  payment  of  Bt.  83-8-0  on  demand  togeUier  with  intere^  tfacnn 
at  the  rate  of  two  per  cent,  per  menaem,  which  charirea  iminoTable  prop^vitk 
•«ich  payment*  doea  not»  thoog^h  the  amonnt  due  on  it  may  in  time  exceed  Bi.  lOQ, 
purport  to  create  an  intereat  of  theralaeof  Ra.  100,  within  the  meaning  of  tki 
Regiatnition  Act,  and  ita  registration  ia  therefore  optional  (1). 

This  was  a  suit  for  Bs.  116*6-0,  being  the  principal  money  anJ 
interest  payable  thereon  due  on  a  bond  dated  the  3rd  Aug^ 

1876.  This  bond,  which  was  not  registered,  secured  the  paymoit 
on  demand  of  Rs.  83-8-0,  together  with  interest  on  that  som  at  the 
rate  of  Bs.  2  per  cent,  per  mensem,  and  charged  certain  immot- 
able  property  with  such  payment.  The  plaintiff  asked  for  i 
decree  for  the  sale  of  the  property,  making  the  auction-purchaser  of 
it  a  defendant  in  the  suit.  The  plaint  in  the  suit  stated  that  payment 
of  the  sum  due  on  the  bond  was  demanded  on  the  3 1st  December, 

1877.  The  Court  of  first  instance  held  that,  inasmuch  as  on  that  date 
the  sum  due  on  the  bond  exceeded  Bs.  100,  the  bond  operated 
create  an  interest  in  immovable  property  of  the  value  of  apwaidi 
of  Bs.  100,  and  its  registration  was  therefore  compulsory,  and  being 
unregistered  it  could  not  affect  the  property  comprised  in  it 
It  consequently  refused  to  give  the  plaintiff  a  decree  for  the  sale 
of  the  property.  On  appeal  by  the  plaintiff  the  lower  Appellate 
Court  held  that  the  registration  of  the  bond  was  not  oompulsoiy  and 
remanded  the  suit  for  a  re-triaL 

^Second  Appeal,  No.  69  of  1878,  from  an  order  of  Manlvi  Farid-nd-din  Abn^ 
Subordinate  Judge  of  Aligarh,  dated  the  15th  June,  1878,  reTeraingadecnei^ 
Mnnabi  Mohan  Lai,  Mnnsif  of  AUgarh,  dated  the  80th  April,  1878. 

(1)  8«e  also  Nar(uayya  CksUi  v.  Quruvappa  CMH,  I.  U  R.,  I  Mad,  878r 


Digitized  by  Google 


vox*.  II.]  ALLAHABAD  SBEIES.  97 

The  auotion-purohaser  appealed  to  the  High  Ootirt  from  the  ^878 

order  of  the  lower  appellate  Court,  contending  that  the  registration  Kabah 
of  the  bond  was  compnlsory,  inasmuch  as  when  it  was  executed  it  Si»oh 

was  probable  that  it  would  create  an  interest  in  the  property  com-  Bam  Lal. 
prised  in  it  of  the  value  Bs.  100. 

Pundit  Ajudhia  Nath  and  Babu  Oprohash  Chandar^  for  the 
appellant. 

The  respondent  did  not  appear. 

The  judgment  of  the  Court  was  delivered  by 

TuKNER,  J. — We  see  no  reason  to  depart  from  the  view  of  the 
law  we  have  long  held  in  this  Court.  The  bond  was  for  a  sum  of 
Ks.  88-8-0  payable  on  demand  with  interest.  It  did  not  certainly 
secure  Bs.  100,  and  therefore  its  registration  was  optional*  The 
appeed  is  dimissed. 


1879 

Before  Mr.  Justice  Turner  and  Mr,  Justice  Spankie.  January  24. 


INAYAT  KHAN  (Plainw^p)  v,  EAHMAT  BIBI  (Bbfbkdawt).* 

Suit  for  rent  qf  the  nature  cognizable  in  a  Small  Cause  Court — Determina- 
tion of  Title — Bes  judicata. 

The  incidental  determination  of  an  issue  of  title  in  a  suit  for  rent  of  the 
nature  cognizable  in  a  Court  of  Small  Causes  does  not  finally  estop  the  parties 
to  such  suit  from  raising  the  same  issue  in  a  suit  brought  to  try  the  title  (1). 

The  facts  of  this  case  were  as  follows :  In  1872  one  Digamhari 
sued  Bahmat  Bihi  in  the  Court  of  the  Munsif  of  Mirzapur  for 
Rs.  7-6-0,  being  the  '^parjote^^  or  ground-rent  of  a  house  situated 
in  Wellesley  Gtinj,  in  the  dty  of  Mirzapuri  belonging  to  and 
ocoupied  by  Eahmat  Bibi.  Eahmat  Bibi,  who  had  acquired  the 
house  by  purchase,  set  up  as  a  defence  to  this  suit^  amongst  oth<v 
things,  that  the  plaintiff  was  not  entitled  to  the  rent  claimed,  the 
land  being  rent-free,  and  *^abadi**  land  in  the  city  of  Mirzapur  not 
being  liable  to  the  payment  of  ground-rent.    The  Munsif  gave  the 


•  Application,  No.  8  of  1878,  for  a  review  of  the  judgment  in  Second  Appeal, 
Ko.  896  of  1877.  decided  the  6th  December  1877. 

(1)  See  also  Bagku  Bam  Biswas  y.    Sunkur  tail  Fattuck  v.  Bam  Kalre^ 
Bam  Chandra  oAey,  B.  L.  B.,  Sup.      18  W.  R.,  104. 
Vol.  S4  ;  S.  C,      R.  8p.  127  j  and 

15 
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1^79  plaintiff  a  decree,  finding  that  ground-rent  had  been  paid  to 
Iij^YAT  the  plantifl  for  the  land.  The  District  Judge,  on  the  24th  Deo^ 
Khan  fcer  1872  on  appeal  by  the  defendant,  dismissed  the  suit,  his  reasons 
Bahhax  for  BO  doing  as  stated  in  his  judgment  being  as  follows  :  ''The 
respondent  (Digambari)  does  not  allege  that  it  is  the  custom  to 
0laim  ^'parjote  rent,  nor  does  she  show  any  paper  or  document 
by  which  she  could  claim  such  a  rent :  she  is  not  a  zemindar^  and 
there  is  nothing  on  record  to  show  that  she  or  her  ancestors  erer 
possessed  the  right  to  claim  such  a  rent."  The  plaintiff  appealed 
to  the  High  Court  against  the  decree  of  the  District  Judge,  but  bar 
appeal  was  rejected  by  the  High  Court  on  the  ground  that  the  suit 
^as  of  the  nature  cognizable  in  a  Court  of  Small  Causes,  and  there- 
ftee  no  special  appeal  would  lie.  In  August  1876  the  present  suit 
was  instituted  in  the  Court  of  the  Munsif  of  Mirzi^ur  by  tiM 
representative  of  Digambari  against  Rahmat  Bibi,  in  which  he 
daimed  to  establish  his  right  to  receive  ground -rent  in  respect  of 
the  same  house  at  a  certain  rate,  and  also  claimed  arrears  of  sudi 
rent  at  that  rate.  Both  the  Munsif,  and  the  District  Judge,  oo 
appeal  to  him  by  the  defendant,  gave  tiie  plaintiff  a  decree,  both 
officers  holding  that  the  question  whether  the  plaintiff  was  entitled 
to  ground-rent  in  req)ect  of  the  house  was  not  res  judicata,  with 
reference  to  the  decision  of  the  District  Judge  dated  the  24tb 
December  1872. 

On  appeal  by  the  defendant  to  the  High  Court  it  was  oontend- 
ed  by  her  that  that  question  was  res  judicata,  with  reference  to 
that  decision.  The  High  Court  (Turner,  J.,  and  Spankib,  J.),  on 
tho  6th  December  1877,  allowed  the  defendant's  contention,  and 
dismissed  the  plaintiff's  suit. 

GBie  plaintiff  applied  for  a  review  of  the  judgment  of  the  Higb 
'  Court  on  the  .ground  that  a  question  of  right  could  not  be  deter- 
mine finally  in  a  suit  of  the  native  cognizable  in  a  Court  of  Small 
Catises. 

Munshi  Ka%hi  Prasad  and  Lala  Lalta  Prasad^  for  the  petitioner, 
rei^ondent. 

Munshis  Hanuman  Prasad  and  Sukh  Ram,  for  the  oppoate 
party,  appellant. 

The  High  Court  (Turner,  J.,  and  Spankib,  J.)  delivered  the 
following  judgment  in  review  of  its  former  judgment : 


Digitized  by  Google 


TOL.  II.] 


ALLAHABAD  SBEIES. 


TuRNBR,  J. — The  respondent's  pleader,  in  BYq)port  of  his  applica- 
tion for  a  reTiew  of  judgment,  has  adduced  a  precedent  of  this 
Bench  (1) ,  which,  it  must  be  admitted,  is  in  his  &YOur.  On  reconsi- 
deration of  the  point  raised,  we  eae  of  opinion  that  the  application 
for  review  should  be  granted.  The  former  suit  between  the  parties 
was  a  suit  for  rent  cognizable  by  a  Court  of  Small  Causes^  and  the 
speoial  appeal  presented  against  the  decree  of  the  lower  appellate 
Court  in  that  suit  was  rejected  on  the  ground  that  the  suit  was  of 
fliat  character.  In  a  suit  for  rent  instituted  in  a  Small  Cause 
Court  the  question  of  title  would  only  be  determined  incidentally. 
It  eippem  to  us  that  it  would  be  inequitable  to  rule  that  no  q)ecial 
appeal  lies  in  a  suit  of  sudi  a  nature  when  instituted  in  a  Civil 
Court,  and  nevertheless  to  hold  that  the  decision  of  ihe  issue  of 
title  in  the  trial  of  such  a  suit  should  finally  estop  the  parties 
from  raising  the  same  issue  in  a  suit  brought  to  try  the  title.  For 
these  reasons^  and  following  the  precedent  quoted,  we  allow  the 
review  of  judgment,  and  inasm^ych  as  no  other  point  arises  in  the 
special  appeal  than  the  point  already  argued  at  the  hearing  of  the 
application,  we  proceed  to  dispose  of  the  appeed. 

The  only  objection  taken  to  the  decrees  of  the  Courts  below 
prooeeding  on  tiie  oontentbn  that  the  issue  respecting  title  was 
finally  determined  in  the  former  proceedings,  and  that  the  parties 
are  concluded  by  the  former  finding  on  that  issue,  we  overrule  the 
objection  and  dismiss  the  appeal  with  costs,  including  the  costs  of 
the  application  for  review. 

  Appeal  dismissed, 

Btfore  Mr,  Justice  Pearson  and  Mr.  Justice  Turner.  1879 
ZAHUB  (DiPBHDAHT)  V.  NUE  ALI  (Plaihwpf).*  January 
Mukammadam  Law — Pre-emption, 
Where  a  dw^Hng-hoiiBe  was  sold  as  a  house  to  be  inhabited  as  it  stood 
vitk  tke  same  Bi|^t  of  occupation  as  the  vendor  had  enjoyed,  but  without 
the  ownership  of  the  site,  held  that  a  right  of  pre-emption  under  Mnham- 
nuidtti  law  attached  to  snch  house. 

Thb  facts  of  this  case,  so  &r  as  they  are  material  for  the  pur- 
poees  of  this  report,  were  as  follows :    The  plaintiff  claimed  to 

(3)  Unreported 

•  Seeofid  Appeal,  9o.  876  of  1878,  from  a  decree  of  Maolyi  Snltao  Hasan, 
Sobordinate  Judge  of  Gorakhimr,  dated  the  Uth  May  1878,  reTersing  a 
decree  of  ICaulTi  Asmat  Ali  Xhiin,  Munsif  of  the  City  of  Grorakhpur,  dated 
the  23rd  February  1878. 


1879 
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1879  enforce  his  right  of  pre-emption  under  Muhammadan  law  in  respect 
Zahub  ft  dwelling-house,  situated  in  a  certain  mohalla  in  the  dty  of 
J^ub'ali  Q^^^^^P'^*  basing  his  claim  on  yioinage.  The  vendee,  who  alone 
defended  the  suit,  set  up  as  a  defence  to  it,  amongst  other  things, 
that  the  plaintiff  had  not  asserted  his  right  of  pre-emption  in  the 
manner  required  by  Muhammadan  law,  that  is  to  say,  that  he  had 
not  made  the  "  talab-i-mawasabaf,^*  or  immediate  daim  to  the  right 
of  pre-emption,  and  the  talab-i-ishhad^**  or  affirmation  by  witness, 
and  that  his  claim  was  consequently  invalid.  The  Oourt  of  first 
instance  dismissed  the  suit,  finding  that  the  plaintiff  had  not  com- 
plied with  the  requirements  of  the  Muhammadan  law.  On  appeal 
by  the  plaintiff  the  lower  appellate  Court  was  of  opinion  that 
the  plaintiff  had  complied  with  the  requirements  of  that  law,  and 
gave  him  a  decree. 

The  vendee  appealed  to  the  High  Court,  contending  that  the 
sale  of  the  house  without  the  site  did  not  give  the  plaintiff  a  right 
of  pre-emption  under  Muhmmadan  law. 

Babu  8ilal  Prasad  Chatterji  and  Maulvi  Mehdi  Hasan^  for  the 
appellant. 

Lala  Lalta  Prasad  and  Babu  Jogindro  Nath  Chaudhriy  for  the 
respondent. 

The  judgment  of  the  High  Court,  so  far  as  it  related  to  this 
contention,  was  as  follows  : 

Turner,  J. — The  parties  are  Muhammadans,  and  under  the  law 
administered  here  they  can  claim  pre-emption  on  all  sales  of 
property  made  between  the  members  of  their  creed,  when  the  pro- 
perty is  of  the  description  to  which  by  their  law  pre-emption 
attaches.  It  is  contended  that  to  the  property  in  suit  pre-emption 
does  not  attach,  and  passages  are  cited  from  the  Hed^ya  and  other 
works  (1)  to  show  that,  when  a  house  is  sold  apart  from  land,  pre- 
emption does  not  attach,  and  it  is  argued  that,  inasmuch  as  the  seller 
had  no  right  in  the  land,  all  he  could  sell  was  the  house. 

In  fact  and  in  law  this  contention  appears  erroneous.  The 
seller  not  only  sold  the  materials  of  the  house,  but  such  interest  as 

(1)  See  Baillie's  Digest  of  Muhammadan  law»  pp.  473,  474,  476. 
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he  possessed  as  an  oocupier  of  the  soil.    The  house  was  sold  as  a  1879 
house  to  be  inhabited  on  the  spot  with  the  same  right  of  oooupa-  zIhub" 
tion  as  the  seller  had  enjoyed.  Nvr  Ali 

The  text  on  whioh  the  appellant  relies  applies  to  the  sale  of  the 
materials  of  a  house  or  a  house  capable  of  and  intended  to  be  re- 
moved from  its  site.  It  is  then  equally  moveable  property  as 
goods^  boats,  or  trees,  out  or  sold  to  be  out  and  carried  away,  but 
it  does  not  apply  to  a  house  sold  with  the  right  of  occupation  of 
the  soil.    The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


CRIMINAL  JURISDICTION.  janu'^n. 

Btfare  Mr.  Justice  Turner, 

EMPEE8S  OP  INDIA  v.  BUDH  SINGH. 

Act  XLV of  ISeO  {Penal  Code),  $».  426,  44l^Act  XqflS72  (Cfriminal 
Procedure  Code),  s.         Criminal  Trespass — Mischitf, 

If  a  person  enters  on  land  in  the  possession  of  another  in  the  exercise  of 
a  hon^  fide  claim  of  right,  and  withont  any  intention  to  intimidate,  insnit, 
or  annoy  inch  other  persr^n,  or  to  commit  an  offence,  then,  altboogh  he  may 
have  no  right  to  the  land,  he  cannot  be  convicted  of  criminal  trespass  (1). 

So  also,  if  a  person  deals  injnrioasly  with  property  in  the  bond  fide  belief 
that  it  is  his  own,  he  cannot  be  convicted  of  mischief  (2). 

The  mere  assertion,  however,  in  snch  cases  of  a  claim  of  right  is  not  in 
itself  a  sufficient  answer  to  charges  of  criminal  trespass  and  mischief.  It 
is  the  duty  of  the  Criminal  Court  to  determine  what  was  the  intention  of 
the  alleged  offender,  and  if  it  arrives  at  the  conclusion  that  he  was  not 
acting  in  the  exercise  of  a  bond,  fide  claim  of  right,  then  it  cannot  refuse  to 
convict  the  offender,  assuming  that  the  other  facts  are  established  which 
constitute  the  offence. 

Where  a  person  committed  a  trespass  with  the  intention  of  committing 
mischief,  thereby  committing  criminal  trespass,  and  at  tho  same  time 
committed  mischief,  held  that  such  person  could  not,  under  cl.  iii  of  s.  464 
of  Act  X  of  1872,  receive  a  punishment  more  severe  than  might  have  been 
awarded  for  either  of  such  offences.  The  provisions  of  that  law  do  not  in 
snoh  a  case  prohibit  the  Court  ftom  passing  sentence  in  respect  of  each 
offence  established. 

(1)  See  also  In  the  Matter  of  an  offence,  could  not  be  convicted 

Shistidhur  Parui,  9  6.  L.  B.,  Ap.  1» ;  of  criminal  trespass ;  and  see  also 

8.  C,  18  W.  B.  Cr.  26,  where  it  was  the  observations  of  Markby,  J.,  in 

held  that  a  person  exercising  a  sup*  The  Queen  v.  Surwan  Singh^  11  W. 

posed  right  of  fishery  in  a  bond  fide  K.  Cr.  11. 

manner  without  any  intent  to  inti-  (2)  See  also  BaJcar  Halsana  v.  Dino' 

midate,  insult,  or  annoy,  or  to  commit  bhandu  Biswas,  8.  B.  L.  R.,  A.  Cr.  17 . 
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1879        This  was  an  ftpplioation  to  the  High  Court  lor  the  ex^tase  ol  iti 
BvpBBis  OP  powett  of  revision  nndOT  s.  297  of  Act  X  of  1872.  The  petitkm 
India     was  convicted  on  the  12th  June  18TB  by  Mr.  H.      Joyce,  Magm- 
.  BuDH     trate  of  tiie  first  class,  of  committing  criminal  trespass  and  lai^^id. 
SivQs.        j^ppooj     tjjg  petitioner  to  the  Sesaons  Judge,  Mr.  W.  C.  TunM, 
this  convioioh  was  affirmed  on  the  i7th  August  1878.    The  iadU 
'  of  the  case  and  the  grounds  on  whidi  ihe  petitioner  ap^ied  for  re- 
vision are  sufficiently  stated,  for  the  purposes  of  thia  report,  in  Uit 
judgment  of  the  High  Oourt. 

Mr.  L.  Dilloff,  for  the  petitioner* 

The  Junior  Oavernment  Pleader  (Babu  Dwarka  Nath  BefUffj%\, 
for  the  Crown. 

Turner,  J, — ^It  is  found  that  the  petitioner,  in  order  to  appro- 
priate the  wall  of  his  neighbour,  the  complainant,  to  which  he  knew 
he  had  no  right  whatever,  caused  workmen  to  cut  niches  in  the  waD, 
to  lay  rafters  on  the  wall,  and  to  put  water-spouts  in  the  wall ;  amd 
that  he  also  caused  workmen  to  remove  bricks  belonging  to  ihe  com- 
plainant from  the  yard  of  the  complainant  and  to  place  them  on  tb 
wall,  in  order  to  form  a  parapet  for  buildings  he  was  erecting  on  the 
other  side  of  the  wall ;  and  that  he  threatened  the  complainant  with 
violence  when  he  attempted  to  interfere  to  protect  his  property. 
The  Magistrate  on  these  findings  convicted  the  petitioner.of  crimi- 
nal trespass  and  of  mischief,  and  sentenced  him  in  reef)eet  of  each 
offence  to  pay  a  fine  of  Rs.  WO,  and  in  default  to  undergo  sJmiJe 
imprisonment  for  fifteen  days.  In  appeal  the  Sessions  Judge 
affirmed  the  convictions  and  sentences. 

Bevision  of  the  orders  of  the  Courts  below  is  now  sought  on 
the  following  grounds  :  It  is  argued  that  the  offenoe  of  oriBuiial 
trespass  has  not  been  established  because  the  petitioner  did  not  enter 
on  the  premises  of  the  complainant  with  the  intent  of  insulting, 
intimidating,  or  annoying  the  complainant,  nor  with  the  intent  to 
commit  an  offence,  but  with  the  intent  of  benefiting  himself. 
It  is  also  argued  that  the  offence  of  mischief  is  not  established 
because  the  petitioner  did  not  cause  the  destruction  of  any 
property  nor  any  change  in  such  property,  or  in  tiie  situation 
thereof,  as  destroyed  or  diminished  its  value  or  utility,  and  that,  if 
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he  did  a©>  he  did  not  do  bo  with  the  intent  of  causing  wrongful  ^^^^ 
low  OT  damage  tp  the  eomplainvit  but  of  benefiting  himself.    It  Empeess  ov 
is  or^ed  in  rei^ect  of  botii  oharges  that  the  complainant  should  ^^^^^ 
b^e  been  referred  to  the  Civil  Courti  and  that  the  Criminal  Court  Budh 
(shoBld  not  have  entertedned  them  ;  and  lastly  it  is  contended  that, 
inasmuch  as  it  has  been  found  it  was  the  object  of  the  criminal 
trespass  to  ooiQmit  the  offence  of  mischi^f|  the  petitioner  could  not 
legally  receive  a  douUe  punishment. 

The  objection  that  &e  Criminal  Courts  ought  to  have  declined 
jurisdiction  because  the  petitioner  set  up  a  claim  to  die  wall  and  to 
tho  bricks  cannot  be  sustained  on  the  findings  of  the  Magistrate. 

If  a  person  enters  on  land  in  the  possession  of  another  in  the 
ezeroise  of  a  bond  fide  claim  of  right,  but  without  any  inten- 
tion to  intunidate^  insult,  or  annoy  the  person  in  possession,  or  to 
commit  an  offence,  then  although  he  may  have  no  right  to  the  land 
he  cannot  be  convicted  of  criminal  trespass,  because  the  entry  was 
not  made  with  any  such  intent  as  constitutes  the  offence.  So  also  if 
a  person  deals  injuriously  with  property  in  the  ft(m4./ftfe  belief  that 
it  is  his  own  iie  cannot  be  convicted  of  the  offence  of  mischief,  be- 
eaufie  bis  act  was  not  committed  with  intent  to  cause  wrongful 
loss  or  damage  to  any  person.  But  the  mere  assertion  of  a  claim 
of  right  is  not  in  itself  a  sufiScient  answer  to  such  charges.  It  is 
&e  doty  of  the  Criminal  Court  to  determine  what  was  the  intention 
of  the  alleged  offender,  and  if  it  arrives  at  the  conclusion  that  he 
was  not  acting  in  the  exercise  of  a  bond  fide  claim  of  right,  then  it 
cannot  refuse  to  convict  the  offender,  assuming  of  course  that  the 
other  facts  are  established  which  constitute  the  offence. 

In  the  case  b^ore  the  Court  the  Hagistrate  in  effect  finds  not 
only  that  the  pdtitioner  had  no  right,  but  that  he  could  not  have 
been  ignorant  that  he  had  no  right.  The  facts  found  by  the  Magis- 
trate show  that  the  petitioner  caused  a  change  in  the  property  of 
the  complainant  which  affected  it  injuriously,  nor  is  it  any  answer 
to  the  charges  on  which  the  petitioner  has  been  convicted  that  the 
petitioner's  intention  was  to  benefit  himself.  That  benefit  was  to 
be  acquired  as  he  must  have  known  by  causing  wrongful  loss  to 
the  complainant.  The  objections  taken  by  the  petitioner's  pleader 
to  the  propriety  of  the  convictions  cannot  be  sustained.    I  may, 
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1879     however,  observe  that,  inasmuoh  as  the  acts  of  trespass  and  misdiiirf 
Emfbbss  of        oommitted  not  by  the  petitioner  himself  but  his  workmen  at 
^^^^     his  instigation,  he  would  more  properly  have  been  convicted  of  the 
BuDH    abetment  of  the  ofFences,  but  there  being  no  difference  in  the  pun- 
Singh,    ishment  to  which  he  would  be  liable  it  is  unnecessary  to  interfere 
with  the  convictions  on  this  ground. 

It  remains  for  me  to  deal  with  the  objection  to  the  punish- 
ment. It  must  be  admitted  that  the  object  of  the  trespass  was  to 
commit  the  *^  mischief imputed  to  tiie  petitioner,  and  consequently 
under  the  third  clause  of  s.  454  of  the  Code  of  Criminal  Prooe- 
dure,  as  explained  by  the  illustrations,  the  petitioner  must  not  receive 
a  punishment  more  severe  than  might  have  been  awarded  for  either 
of  those  offences.  This  provision  of  the  law  does  not,  as  the 
petitioner's  pleader  suggests,  prohibit  the  Court  from  passing  sen- 
tence in  respect  of  each  offence  established,  but  it  declares  that  the 
offender  must  not  receive  for  such  offences  collectively  a  punishment 
more  severe  than  might  have  been  awarded  for  any  one  of  them,  or 
for  the  offence  formed  by  their  combination.  Where  an  offence  is 
constituted  by  the  combination  of  other  offences  or  includes  another 
offence,  sentence  should  Ordinarily  be  passed  on  the  charge  relating 
to  that  offence  only,  but  the  law  does  not  prohibit  several  sentences, 
60  that  collectively  thoy  do  not  exceed  the  prescribed  limit.  For  the 
offence  of  criminal  trespass  the  maximum  punishment  sanctioned  by 
the  Penal  Code  is  imprisonment  for  a  term  of  three  months  and  fine 
to  the*  extent  of  Bs.  600.  The  imprisonment  in  default  of  payment 
of  fine  must  therefore  be  limited  to  one-third  of  three  months.  The 
maximum  punishment  for  the  offence  of  mischief  is  imprisonment 
for  three  months  and  fine  without  limit,  but  the  impriEonment  in 
default  of  paymant  of  fine  is  limited  to  one- third  of  the  term  of  im- 
prisonment. The  Magistrate  has  sentenced  the  petitioner  to  pay 
two  fines  each  of  Es.  100,  or  collectively  less  than  the  amount  of 
fine  which  might  be  imposed  for  either  offence,  and  in  default  of  the 
payment  of  each  fine  to  undergo  imprisonment  for  the  term  of  fif- 
teen days.  The  Magistrate  has  not  declared  that  the  terms  of 
imprisonment  are  to  be  undergone  the  one  on  the  expiry  of  the  otheri 
and  if  default  were  made  in  the  payment  of  both  fines  the  sen- 
tences would  run  concurrently,  so  that  in  the  whole  the  punishment 
would  not  exceed  the  punishment  allowed  by  the  law  for  either  of 
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the  offences  of  which  the  petitioner  has  been  convicted.   I  there-  1879 
fore  see  no  reason  to  interfere.  Empbbss  of 

Application  dismissed,  India 


Before  Mr,  Justice  Turner,  Budh 
EMPRESS  OF  INDIA  v,  MULA. 

1879 

Attempt— Fabricating  False  Evidence --Act  XLV  of  I860  {Penal  Code),    January  24 

M.  19S,6U.   2L  ' 

M  instigated  Z  to  }>er8onate  C  and  to  porchase  in  C*s  name  certain 
stamped  paper,  in  consequence  of  which  the  vendor  of  the  stamped  pnper 
endorsed  (Ts  name  on  such  paper  as  the  purchaser  of  it.  M  acted  with 
the  intention  that  such  endorsement  might  be  used  against  (7  in  a  judicial 
proceeding.  Held  that  the  ofEenoe  of  fabricating  false  evidence  had  been 
aefnallj  committed,  and  that  M  was  properly  convicted  of  abetting  the 
commisaion  of  such  offence.  Queen  v.  Ramsaran  Chowhey  (l)  distinguished 
and  observed  on. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  tinder  s.  297  of  Act  X  of  1872.  On  the 
2ith  August  1878  the  petitioner  was  convicted  by  Mr.  J.  Kennedy, 
Officiating  Magistrate  of  the  district  of  Shfihjahinpnr,  of  attempt- 
ing to  fabricate  false  evidence.  On  appeal  by  the  petitioner  to 
the  Officiating  Sessions  Judge,  Mr.  W.  Duthoit,  that  officer,  on  the 
18th  September  1878,  being  of  opinion  that  the  offence  of  fabri- 
cating false  evidence  had  been  actually  committed,  and  that  the 
petitioner  had  abetted  such  offence,  altered  the  conviction  accord- 
ingly. The  facts  of  the  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

Mr.  L.  Dillon^  for  the  petitioner,  contended  that  the  offence  of 
&ibrieating  false  evidence  had  not  been  completed.  He  referred  to 
Queen  v.  Ramsaran  Chowbey  (1). 

The  Junior  Oovernment  Pleader  (Babu  Bwarka  Nath  Banarji)^ 
for  the  Crown. 

Turner,  J.— The  petitioner  Mula  is  a  money-lender  in  Shdh- 
jahanpur,  with  whom  Chattar  Singh,  thakur,  had  had  dealings,  but 
-  prior  to  the  date  of  the  occurrence  which  led  to  the  present  charge 
Chattar  had  discharged  his  debt  to  the  petitioner.  In  a  suit  insti- 
tuted by  Mula  against  Netha  and  Dhaunkal,  Chattar  gave  evidence 
on  behalf  of  the  defendants,  and  thereupon  Mula  threatened  him  he 


fabricate  falae  evidence,  see  Queen  y,  mischief  by  fire,  see  Queen  v.  Daval 
JV»jMia,H,C.R..N..W.P.,1872,p.l33.     Bawri,  3  B.  L.  R.,  A.Cr.  66. 
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i^yg      would  make  him  pay  Rs.  60.   On  the  28th  July  Zabar,  a  dditorof 
£jf PKB88  OF  Mula,  applied  to  Mathura  Prasad  for  a  stamp  of  the  Yabie  of  lour 
^^^^^     ansas.    He  gave  his  name  as  Chattar  Singh,  thakury  and  the  name 
ICuLA.     of  Chattar  Singh's  father,  and  also  Chattar  Singh's  address.  These 
details  werO)  in  aocordcmoe  with  the  usual  praotioe,  endorsed  on  the 
baok  of  the  stamp.   As  Zabar  was  leaving  the  stamp-vendor's 
shop,  it  ooourred  to  the  stamp-vendor  again  to  question  him  as  to  his 
name.   He  then  made  a  mistake  and  gave  a  different  name  as  tk 
name  of  Chattar  Singh's  father.  The  suspioions  of  the  stamp-vendiv 
being  exoitedy  he  further  questioned  2iabar,  who  then  stated  he  hsi 
purchased  the  stamp  at  the  request  of  Mula,  who  had  given  him  fooi 
annas  for  that  purpose.    The  stamp-vendor  very  properly  took 
Zabar  to  the  police-station  and  reported  what  had  ooourred.    It  is 
shown  by  other  evidence,  whieh  the  Courts  below  have  accepted  as 
reliable^  that  Mula  gave  four  annns  to  Zabar  and  requested  him  to 
purchase  a  stcmp ;  that  he  left  his  place  of  business  and  accompanied 
Zabar  on  his  way  to  the  stamp- vendor's ;  that  he  remained  near  tie 
stamp-vendor's  shop  when  Zabar  entered  it,  and  ran  away  on  peroeiT- 
ing  that  Zabar  was  detained.    With  this  corroboratioa  the  Magis- 
trate and  tiie  Sessions  Judge  have  accepted  as  reliable  the  statemest 
of  Zabar  that  he  was  induced  by  Mula  to  personate  Chattar 
Singh,  and  to  procure  the  stamp  in  Chattar  Singh's  name..  Tb» 
Magistrate  hdld  that  on  the  facts  proved  Mula  was  guilty  of  the 
offence  of  attempting  to  fabricate  false  endence  for  the  purpose  of 
using  it  in  judicial  proceedings.    The  Sessions  Judge  more  oer- 
reotly  hdd  that  the  facts  afforded  proof  that  the  fabrioation  was 
complete,  and  that  the  petitioner  was  liable  to  conviction  for 
abetment  of  the  offence  alleged  rather  than  of  an  attempt  to 
commit  it,  and  amended  the  conviction  accordiixgly.    In  this 
Court  it  is  argued  that,  although  the  petitioner  may  have  made 
preparations  to  commit  the  offence,  yet  the  offence  had  not  actually 
been  completed,  and  in  support  of  this  contention  the  petitioner's 
pleader  has  referrred  to  Queen  v.  Raimaran  Chotcbey  (1),  in  which 
case  it  was  held  that  under  similar  circiunstances  the  accused  could 
mot  be  convicted  of  forgery. 

It  appears  to  me  tiiat  the  cases  may  be  distinguished.  The 
endorsement  of  the  stamp-veador  forms  no  part  of  the  document 

(I)  H.  a  B.,  N..W.  P.,  1872,  p.  46. 
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which  it  may  be  assumed  it  was  the  intention  of  the  person  who  pro-  ^^^^ 
cured  the  endorsement  to  make  on  the  face  of  the  stamp-paper.   The  Eupbbbs  of 
offence  of  forgery  had  therefore  not  proceeded  beyond  the  stage  of 
preparation,  bnt  in  the  ease  now  before  the  Court  there  had  been  Mula. 
an  actual  f  abrioation  :  something  had  been  done.    It  is  true  that 
no  judicial  proceeding  had  been  instituted^  but  the  petitioner's 
pleader  is  unable  to  suggest  any  other  object  for  which  the  false 
endorsement  should  have  been  procured.    The  petitioner  had  un- 
doubtedly threatened  Chattar  Singh  that  he  would  make  him  pay 
Ss.  50.    He  could  not  have  carried  out  his  threat  without  the  inter* 
vention  of  the  Court.    The  object  of  the  endorsement  made  by  the 
vendor  of  a  stamp  is  to  afford  proof  of  the  person  to  whom  it  is 
Eold,  and  in  suits  brought  on  documents  written  on  stamp-paper  it  is 
the  usual  course,  when  the  execution  of  the  document  is  denied,  to 
advert  to  the  endorsement  and  to  the  stamp-vendor's  memory  assist- 
ed by  the  endorsement  as  evidence  of  the  person  to  whom  the  stamp 
was  scdd,  and  therefore  as  evidence  of  the  probability  that  the  docu- 
ment was  made  by  the  person  by  whom  the  paper  was  procured. 
I  do  not  say  that  in  the  case  cited  the  accused  should  have  been 
discharged.   Had  the  point  been  taken  the  Court  might  have  held 
the  accused  guilty  of  the  ofienoe  of  which  the  petitioner  has  been 
convicted,  but  I  am  of  opinion  that  in  the  case  before  the  Court  the 
evidence  for  the  prosecution  warranted  the  inference  that  the  peti- 
tioner procured  the  false  endorsement  for  tiie  purpose  of  thereafter 
using  it  in  a  judicial  proceeding,  and  consequently  that  the  convic- 
tion is  not  open  to  the  objection  taken  to  it.    I  a£irm  it,  and 
dismiss  the  application. 

Application  diitmissed. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Turner  and  Mr,  Justice  SpanJeie,  ^ 
Thb  COUET  op  WAEDS  oh  behalf  of  the  BAJA  OP  ZANTIT   januafy  38. 

(PlAIHMFF)  v.  OAYA  PEASAD  and  OTHBBS  (DBFBirDAFTi).*  

Suhititmtion  or  addition  of  new  Appellant  or  Bespondent — Aet  XV  qf  1S77 
(Limitation  Act),  s.  2,2^ Appellate  Courts  Powers  qf-Sale  in  Execution 

*  Second  Appeal,  No.  617  of  from  a  decree  of  H.  A.  Harrifion,  Esq., 
Judge  of  Mircapar,  dated  the  11th  March  1878,  rerersing  a  decree  of  Mirza 
Abid  Ali  Beg,  Subordmate  Judge  of  Mirsapur,  dated  the  27th  Norember  1S7« 
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of  Decree— Act  VIII  of  IS69  {Civil  Procedure  Code),  #*.  266,267^^ii#  for 
recovery  of  purchase-money — Careat  Emptor — Irregularity, 

An  appellate  Court  has  discretionary  power  to  substitate  or  add  a  neir 
appellant  or  respondent  after  the  period  of  limitation  prescribed  for  an  appeal* 

The  right,  title,  and  interest  of  in  certain  immoTeable  property  was  at- 
tached and  notified  for  sale  in  the  execution  of  a  money-decree  held  by  T.  It 
was  also  attached  and  notified  for  sale  in  the  execution  of  a  money -decree  held 
by  8  and  B,  The  same  date  was  fixed  for  both  sales.  The  officer  condnofc- 
ing  sales  first  sold  the  property  in  execution  of  Ts  decree,  and  T  purchased 
the  property.  He  then  sold  the  property  in  execution  of  the  decree  held  by 
8  and  jB,  and  K  purchased  the  property.  The  Court  executing  the  decrees 
confirmed  the  sale  to  granting  him  a  sale-certificate,  and  disallowing  X*s 
objection  to  the  confirmation.  It  also  confirmed  the  sale  to  K,  orderiog 
the  purchase-money  to  be  paid  to  8  and  B,  and  disallowing  K'a  objection  to 
the  confirmation  ;  but  it  refused  to  grant  K  a  sale-certificate  on  the  ground 
that,  as  the  sale  to  T  had  been  confirmed  and  a  sale-certificate  granted  to 
him,  it  could  not  give  K  possession  of  the  property.  In  a  suit  by  K  against 
8  and  B  to  recover  his  purchase^money,  held,  distinguishing  the  suit 
from  the  cases  in  which  it  had  been  held  that,  when  the  right,  title,  sad 
interest  of  a  judgment-debtor  in  a  particular  property  is  sold,  there  is  no 
warranty  that  he  has  any  right,  title,  or  interest,  and  therefore  the  auction, 
purchaser  cannot  recoFcr  his  purchase-money  if  it  turns  out  that  the  judg- 
ment-debtor had  no  interest  in  the  property,  that  the  rule  of  caveat  emptor 
did  not  apply»  and  the  suit  was  maintainable. 

The  provisions  of  s.  257  of  Act  YIII  of  1869  apply  to  applicaticms  made 
under  s.  256  of  that  Act  and  to  those  only. 

Held  therefore  that,  inasmuch  as  K  objected  to  the  confirmation  of  the 
sale  to  him  on  the  ground  that  the  Court  was  not  competent  to  confirm  a 
sale  which  had  by  its  previous  order  been  nullified,  and  not  on  any  of  the 
grounds  mentioned  in  s.  266  of  Act  YIII  of  1869,  K  was  not  precluded  by 
the  terms  of  s.  267  of  that  Act  from  maintaining  his  suit. 

Where  the  Court  executing  two  decrees  made  separate  orders  directing  the 
sale  on  the  same  date  of  certain  immoveable  property  in  execution  of  sudi 
decrees,  the  officer  conducting  sales  was  not  bound  to  sell  such  property 
once  for  all  in  execution  of  both  decrees,  and  his  selling  such  property 
separately  was  therefore  not  an  irregularity  in  the  conduct  of  the  sales. 

This  was  an  appeal  from  an  appellate  decree  dated  the  11th 
March  1878.  This  appeal  was  filed  on  the  31st  May  1878,  the 
original  respondents  being  Gaya  Prasad  and  Qirdhari  Prasad,  two 
of  the  defendants  in  the  suit  out  of  which  the  appeal  arose.  On  the 
28th  June  1878  a  mkalat-mma  was  filed  appointing  a  pleader 
to  defend  the  appeal  on  behalf  of  Ram  Manorath,  the  third  defend- 
ant in  the  suit.  On  the  22nd  August  1878  an  application  was 
n)ade  to  the  High  Court  on  behalf  of  the  appellant  in  which  it  was 


1879 


The  Court 
OF  Wabds 

V, 

Gaya 
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stated  that  by  an  oversiglit  Ram  Macorath  had  not  been  made  a  1879 

party  to  the  appeal,  and  praying  that,  as  he  had  appeared  to  defend  Thb  Coubt 
the  appeal,  he  might  be  made  a  respondent.  On  the  same  date  the  Wabps 
Coart  (Oldfield,  J.)  made  an  order  in  acoordance  with  this  appUca-  Oayl 

tion.    The  remaining  facts  of  the  case  are  sufficiently  stated  for  P*^^^' 
the  purposes  of  this  report  in  the  judgment  of  the  High  Court. 

The  Senior  Oovernment  Pleader  (Lala  Juala  Prasad)^  for  the  ap- 
pellant. 

Pandit  Ajtuihia  Nath^  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by. 

TuRHSR,  J. — ^The  first  question  arising  in  this  appeal  is  whether 
or  not  the  appeal  so  far  as  it  afEects  Ram  Manorath  is  barred  by 
limitation.   By  some  carelessness  he  was  not  at  first  made  a  re- 
spondent, and  the  period  prescribed  for  appeal  had  expired  before  he 
was  brought  on  the  record  as  a  respondent.    By  the  22nd  section 
of  the  Limitation  Act  it  is  provided  that  when  after  the 
institution  of  a  suit  a  new  plaintiff  or  defendant  is  substituted 
or  added,  the  suit  shall  as  regards  him  be  deemed  to  have 
been  instituted  when  he  was  so  made  a  party.    There  is  no 
analogous  provision  with  respect  to  appeals,  and  therefore  it  is 
competent  to  the  Court  to  exercise  its  discretion  in  allowing  a 
party  to*  be  added  to  the  record  after  the  period  prescribed  for  the 
admission  of  an  appeal  has  elapsed.    The  lower  appellate  Court 
throughout  its  judgment  alludes  to  the  decree  held  by  Ghiya 
Prasad  and  Eam  Manorath  as  ^<the  decree  of  Gaya  Prasad,"  and 
omits  any  mention  of  Eam  Manorath^  and  this  circumstance  may 
have  led  the  appellant's  pleader  to  suppose  that  Eam  Manorath 
was  not  a  material  party  to  the  appeal,  as  the  appeal  was  in  other 
respects  filed  within  time  and  prosecuted  with  due  diligence.  We 
are  not  prepared  to  set  aside  the  ex-parte  order  for  making  Eam 
Manorath  a  respondent  to  the  appeal. 

The  circumstances  which  have  led  to  the  present  proceedings 
are  as  foUows  :  The  rights  and  interests  of  Girdhari  Prasad  Singh 
in  mauza  Tildi  were  attached  and  advertised  for  sale,  under  separate 
orders,  in  execution  of  a  decree  held  by  Thakur  Sayal  and  in  execu- 
tion of  a  decree  held  by  Gaya  Prasad  and  Eam  Manorath.   The  same 
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date,  the  20th  September,  was  fixed  lor  the  sale  in  execution  of  both 
decrees.  On  the  20th  September  the  officer  conducting  the  sale  at  first 
put  up  tiie  property  in  execution  of  the  decree  of  Thakur  Dayal, 
which  it  wotdd  appear  waa  entitled  to  priority  of  satisfaotiony  and 
the  property  was  purchased  by  the  decree-holder.  He  then  again 
put  up  the  property  for  sale  in  execution  of  the  decree  of  Qnya 
Prasad  and  Bam  Manorath,  and  it  was  purchased  by  the  agent  of 
the  appellant.  The  Court  executing  the  decrees  confirmed  the  sale 
in  execution  of  Thakur  Dayal's  decree,  and  deUvered  a  sale-oeiti- 
ficate  to  the  auction-purdiaser.  It  also  confirmed  the  second  sale, 
and  ordered  the  purchase«money  to  be  paid  to  the  decree-holder, 
but  it  held  that,  inasmuch  as  the  sale  to  the  purchaser  in  execution 
of  Thakur  Dayal's  decree  had  already  been  confirmed  and  a  oerti. 
ficate  issued,  it  could  not  give  possession  to  the  appellant  as  the 
purchaser  in  execution  of  the  decree  of  Gaya  Prasad  and  Ram 
Manorath,  and  theref ere  refused  to  grant  a  certificate  in  respect  of 
that  sale. 

The  appellant  instituted  the  present  proceedings  to  obtain  a 
refund  of  the  purchase-money  paid  under  the  second  sale.  The 
Court  of  first  instance  decreed  the  claim  on  the  ground  that 
although  the  property  ought  to  have  been  put  up  for  sale  once  for 
all  in  execution  of  both  decrees,  yet  having  in  fact  been  sold  in 
execution  of  Thakur  Dayal's  decree  and  the  sale  confirmed^  it  was 
not  competent  to  the  Court  executing  the  decree  to  confirm  the 
second  sale,  as  was  shown  by  its  inability  to  issue  a  certificate  and 
deliver  possession.  The  lower  appellate  Court  reversed  the  decree 
on  the  ground  that,  when  the  appellant's  objection  to  the  confirma- 
tion of  the  second  mde  had  been  disallowed,  he  ought  to  have 
appealed,  and  that,  having  failed  to  appeal,  the  order  confirming 
the  sale  becamic  final  under  s.  257  of  the  Civil  Procedure  Code. 
The  lower  appellate  Court  also  adverts  to  cases  (1)  in  which  it  has 
been  held  that,  when  the  right,  title  and  interest  of  a  judgment- 
debtor  in  a  particular  property  is  sold,  there  is  no  warranty  that 
he  has  any  right,  title  or  interest,  and  therefore  that  he  cannot 


(1)  These  casae  were  Eaiib  Lochau  v.  Bimalamini  Dasi,  2  B.  L.  B.«  A.  G. 
82  ;  and  Sotodamini  Chawdrain  y.  Krishna  KUhor  Foddar,  4  B.  L.  E.,  F.  B., 
11 J 12  W.  K.,  F.  B.,  8. 
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Thb  Coubt 
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V, 

Prasad. 
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reooTor  his  parohase^monej  if  it  turn  out  that  the  judgment -debtor  1879 

had  no  interest  in  the  property.  Xhb  Coubt 

OF  Wabm 

It  appears  to  us  that  there  is  a  oircumstance  in  the  present  v, 
ease  which  distinguishes  it  from  the  cases  in  which  the  rule  refer-  p^/'J^, 
red  to  by  the  Judge  was  laid  down.    In  these  oases  the  Court 
adrertised  for  sale  whatever  interest  the  judgment-debtor  had 
in  the  property,  and  althought  it  did  not  guarantee  that  he 
had  any  interest  in  the  property,  it  sold  and  confirmed  to  the 
purchaser  whatever  interest  there  was  to  sell.    In  the  case 
before  the  Oourt  the  interest  advertised  for  sale  had  imme- 
diately before  the  sale  to  the  appellant  been  already  sold  by 
the  order  of  the  Court  executing  the  decrees  in  execution  of  the 
decree  of  Takhur  Dayal,  and  when  that  sale  was  confirmed  the 
subsequent  sale  was  practically  disallowed  and  ilullified.  The 
Court  had  advertised  for  sale  the  interest  of  the  judgment-debtor 
as  it  existed  before  the  sale  made  in  execution  of  Thakur  Dayal's 
decree.    When  the  sale  had  been  declared  absolute,  the  Court 
could  not  confirm  to  the  purchaser  at  the  second  sale  the  interest 
it  had  advertised  for  sale,  and  although  in  terms  it  passed  an  order 
confirming  the  second  sale,  it  in  fact  did  not  confirm  the  second  sale, 
as  the  Court  of  first  instance  observes,  for  it  found  it  impossible  to 
cany  out  its  order  by  the  issue  of  a  certificate  and  delivery  of  pos- 
seedon  to  the  purchaser  at  the  second  sale,  seeing  it  had  already 
confirmed  the  sale  of  the  same  interest,  and  transferred  the  property 
to  the  purchaser  at  the  first  sale.    The  rule  of  caveat  emptor  does  not 
^FPly?  for  the  interest  offered  for  sale  was  the  interest  advertised, 
and  if  the  first  sale  had  been  disallowed,  that  interest  would  have 
passed  to  the  purchaser  at  the  second  sale,  but  when  the  first  sale 
was  confirmed  the  seoond  sale  oould  not  be  carried  out,  for  the 
interest  advertised  had  been  already  sold. 

The  question  renaains  whether  tiie  appellant  is  pr^uded  from 
maintaining  this  suit  be(»kUBe  he  failed  to  appeal  from  the  orders 
ooafinning  the  sales.  The  lower  appellate  Court  finds  there  was 
no  nTegiilarity  in  the  conduct  of  the  sales^  inasmuch  as  the  officer 
coadaotiQg  the  sale  simply  carried  out  the  orders  he  had  received, 
and  it  appears  to  us  the  lower  Court  has  properly  arrived  at  this 
condufiion.    It  is  no  doubt  true  that  the  officer  conduofcii^  the  sale 
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1879      might  have  put  up  the  property  to  sale  once  for  all  in  exeoation 


Thb  Coubt  of  both  decrees,  and  have  left  the  Court  executing  the  decrees  to  de- 
OF  Waed8  termine  the  rights  of  the  respective  decree-holders  to  the  purchase- 
Gata  money  realised  by  the  Bale,  but  we  cannot  go  so  far  as  to  say  he 
Pbasad.  bound  to  put  up  the  property  once  for  all  for  sale  in  execution 
of  the  decrees.  There  being  separate  orders  for  sale,  the  decree- 
holders  might  have  called  upon  him  to  execute  them  separately,  each 
desiring  to  dispute  the  right  of  the  other.  There  was  certainly  no 
irregularity  in  the  conduct  of  the  sale  in  execution  of  the  decree  of 
Thakur  Dayal ;  and  if  that  sale  had  been  set  aside  for  any  irregu- 
larity or  otherwise,  it  does  not  appear  that  any  irregularity  would 
have  been  proved  to  vitiate  the  sale  in  execution  of  the  decree  of 
Gaya  Prasad  and  Bam  Manorath,  and  this  being  so  the  purchaser 
at  the  second  sale  could  not  have  maintained  an  objectien  to  either 
sale  on  any  of  the  grounds  mentioned  in  s.  256  of  Act  VIII  of  1895. 
His  objection  was  in  fact  of  a  different  nature.  His  objection 
to  the  sale  in  execution  of  Thakur  Dayal's  decree  having  been 
overruled,  he  resisted  the  order  confirming  the  second  sale  on  Qxe 
ground  that  the  Court  was  incompetent  to  confirm  a  sale  which 
had  by  its  previous  order  been  nullified.  The  provisions  of  a.  257 
apply  to  applications  made  under  s.  256  and  to  those  only,  and 
consequently  the  appellant  is  not  in  our  judgment  precluded 
by  the  terms  of  that  section  from  maintaining  this  suit.  We 
therefore  reverse  the  decree  of  the  lower  appellate  Court,  and  re- 
store that  of  the  Court  of  first  instsmce  with  costs. 

Jppeal  ailotved. 


1879 

January  28.  "Brfort  Mr.  Justice  Turner  and  Mr,  Justice  Oldfield, 
  BHIOHUK  SINGH  and  othbbs  (Jupombnt-dbbtobs)  v.  NAG£SHAB 

NATH  AND  OTHBBS  (DbOBBB-HOLDBBb).* 

Special  Appeal'^Suit  qf  the  nature  cognizable  in  a  Small  Cause  Court — Act 
XXIIIqfmi,  8,21— Act  XLIIIqfim,  s,  I. 
Seld,  where  a  suit  of  the  nature  cognizable  in  a  Conrt  of  Small  Caas^s 
was  instituted  before  Act  XLllI  of  1860  came  into  force,  and  an  order  was 
made  on  regnlar  appeal  in  execution  of  the  decree  in  such  suit  after  the 
passing  of  Act  XXIII  of  1861,  that  the  proTisions  of  s.  27  of  Act  XXIII  of 
1861  applied,  and  accordingly  no  special  appeal  would  lie  trom  such  order  (1). 

*  Application,  No.  4  of  1878,  for  a  review  of  the  judgment  in  Appeal  from 
orders,  No.  13  of  1878,  dated  the  26th  June  1878. 

(I)  See  also  Oora  Chand  Misser  v.  Ec{fa  Baykanto  Narain  Singk,  12 
B.  L.  B.,  261. 
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Thb  facto  of  this  case  were  as  follows :   On  the  22nd  December  1879 
1876  the  holders  of  a  decree  for  money  dated  the  9th  May  1843  Bhichuk 
which  had  been  made  in  a  salt  of  the  nature  cognizable  in  Courto  Sikoh 
of  Small  Causes,  appUed  for  the  execution  of  such  decree.   On  the  Nagbshab 
13th  April  1877  the  Court  of  first  instance  refused  this  applica- 
tion, on  the  ground  that  the  execution  of  the  decree  was  barred  by 
limitation.    On  the  24th  December  1877  the  order  of  the  Court 
of  first  instance  was  affirmed  by  the  lower  appellate  Court  on  ap- 
peal by  the  decree-holders.   On  the  25th  June  1878  the  decree- 
holders  having  appealed  to  the  High  Court  from  the  order  of  the 
lower  appelate  Court,  the  High  Court  (Turner,  J.,  and  Oldfield, 
J.)  set  aside  the  orders  of  the  lower  Courto,  smd remanded  the  case 
to  the  Court  of  first  instance  for  proper  orders* 

The  judgment-debtors  now  applied  to  the  High  Court  for  a 
review  of  ito  judgment  dated  the  25th  June  1878  on  the  ground 
that  no  second  appeal  would  lie  to  it  from  the  order  of  the  lower 
appellate  Court,  such  order  having  been  made  in  a  suit  of  the 
nature  cognizable  in  Courto  of  Small  Causes. 

Lala  Lalta  Pra$adf  for  the  judgment-debtors,  respondents. 

The  Senior  Chvernmeni  Pleader  (Lala  Juala  Prasad)  ^  for  the 
decree-holders,  appellanto. 

The  High  Court  (Turner,  J.,  and  Oldfibld,  J.)  delivered  the 
following  judgmento : 

TuRNBR,  J. — cannot  say  that,  if  the  point  raised  in  this  case 
had  come  before  the  Court  in  the  absence  of  authority,  I  should 
not  have  been  disposed  to  hold  that  the  language  of  s.  27  of  Act 
XXin  of  1861  prohibited  a  special  appeal  in  suito  of  the  nature 
triable  by  Courto  of  Small  Causes  instituted  prior  to  the  passing  of 
Act  XTjTTT  of  1860.  It  appears  to  me  that,  on  a  strict  construc- 
tion of  the  terms  of  s.  1  of  that  Act  and  of  the  analogous  provisions 
of  8.  27  of  Act  XXin  of  1861,  it  would  be  held  that  the  language 
of  the  Acto  was  prospective  and  applied  to  suits  which  should  be 
thereafter  instituted  rather  than  to  suito  which  had  been  already 
instituted  and  determined  (1) .    But  seeing  that  it  has  been  ruled  by 

(1)  So  held  in  Bkolanatk  DuH  v.  Mokadeb  Sheet,  8  W.  E.  Mis.  19. 
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1879  a  Full  Bench  of  the  ffigh  Court  of  Calcutta  (1)  that  the  terms  on 
Bhichuk  which  the  appellant  relies  are  merely  words  of  description  and  do  not; 

Singh  relate  to  the  time  of  institution,  for  such  I  take  it  is  the  efieot  of  fli© 
Naobshab  decision,  and  seeing  also  that  the  cases  must  be  few  in  "which 
^  ATH.  point  can  arise,  for  all  doubt  is  removed  by  the  language  of  the 
amended  Code,  I  do  not  consider  myself  justified  in  unsettling 
the  law  as  it  has  been  settled  by  that  decision,  and  consequently 
agree  that  this  Court  had  not  jurisdiction  to  hear  the  appeal,  that 
the  review  of  judgment  must  be  allowed,  and  the  appeal  dis- 
missed, but  as  the  point  was  not  taken  at  Hie  hearing  of  the  appeal, 
I  would  order  that  each  party  should  bear  his  own  costs  in  tiiis 
Court, 

Oldfield,  J. — The  decree  which  was  in  execution  in  this  oaae 
is  dated  9th  May  1843.  The  first  Court  disallowed  execution  on  the 
ground  that  it  was  barred  by  limitation.  On  regular  appeal  the 
Judge  affirmed  that  order.  A  special  appeal  was  admitted  by  this 
Court,  and  we  reversed  the  orders  of  the  Courts  below.  It  is  now 
pleaded,  by  way  of  review  of  judgment,  that  there  was  no  special 
appeal  with  reference  to  the  provisions  of  s.  27  of  Act  XX 1 1 1  of 
1861.  There  is  no  doubt  that  the  suit  out  of  which  the  execution  -pro- 
ceedings  arose  is  a  suit  of  the  nature  cognizable  in  Courts  of  Small 
Causes,  and  that  there  will  be  no  special  appeal  if  the  law  of  s.  27  of 
Act  XXIII  of  1861  is  applicable  to  this  case,  but  it  is  urged  tiiat 
it  does  not  apply  since  the  suit  was  instituted  before  the  passing 
of  the  Act. 

In  my  opinion  the  Act  does  apply,  since  the  order  in  regular 
appeal  was  passed  after  Act  XXIII  of  1861  was  enacted,  and  the 
terms  of  s.  27  are  explicit,  that  ^^no  special  appeal  shall  lie  from 
any  decision  or  order  which  shall  be  passed  on  regular  appeal  after 
the  passing  of  this  Act  in  any  suit  of  the  nature  cognizable  in 
Courts  of  Small  Causes."  The  order  being  passed  after  the  Aot  waa 
passed  there  is  no  question  of  giving  retrospective  effect  to  the  Act. 
Nor  can  I  think,  as  suggested,  that  the  words  in  the  concluding 
part  of  the  section  when  the  debt,  damage,  or  demand  for  which 
the  original  suit  shall  be  instituted  "  were  meant  to  imply  that  the 
Act  only  operates  on  decrees  or  orders  made  in  suits  to  be  insti- 

(1)  See  Soorjo  Coomar  Surma  RoyY.Krishto  Coomar  Chowdkry, 
12  B.  L.  IL,  224 ;  U  W.  E.  P.  B.,  80. 


Digitized  by  Google 


vox-,  n.] 


ALLAHABAD  SEBIES. 


116 


tilted  after  the  Aot  came  into  f oroe.    I  oannot  understaiid  why  the  1879 
Xjegislature  should  have  so  intended,  for  though  a  suit  may  have  been  Bhichuk 
instituted  before  the  Act  was  passed  no  right  of  special  appeal  would  Singh 
accrue,  so  the  Aot  cannot  be  said  to  operate  imjustly  in  taking  Naoeshab 
away  by  retrospective  action  and  right  of  appeal  already  accrued,  Nath. 
when  it  is  made  to  apply  to  decrees  or  orders  passed  after  it 
oame  into  force.    The  provisions  of  the  new  Civil  Procedure  Code 
may  not  be  applicable  for  deciding  this  case,  but  it  may  be  noticed 
that  the  provisions  of  s.  586  of  Act  X  of  1877  admit  of  no  doubt  on 
the  point,  and  they  were  presumably  intended  to  re-enact  the  old 
law  on  the  point,  and  the  view  I  take  is  in  accordance  with  a  Full 
Bench  of  the  Calcutta  Court  (1). 

On  the  above  view  of  the  law,  I  am  of  opinion  that  this  Court 
had  no  jurisdiction  to  hear  the  appeal,  and  I  allow  the  review  of 
judgment  and  dismiss  the  appeal.  Each  party  should  pay  his  own 
oosts  in  this  Court. 

Appeal  dismissed. 

Be/are  Mr.  Justice  Turner  and  Mr.  Justice  Oldjield.  ]g79 

BHAGIEATH  (Defendant)  i^.  NAUBAT  SINGH  (Plaintiff).*        January  80. 

Mortgage — Contribution. 

M,  B,  and  iVheld  mauza  2)  in  equal  one-third  shares,  and  If  also  held  a 
share  in  maoza  A.  On  the  3rd  January  1863  M  and  B  mortgaged  their 
shares  in  maoza  D  toLto  secure  a  loan  of  certain  moneys.  On  the  16th 
March  1870  M,  B,  and  N  mortgaged  mauza  D  to  22  to  secure  a  loan  of 
Ba.  600,  and  on  the  same  day,  by  a  separate  deed,  they  mortgaged  mauza  D, 
and  If  mortgaged  his  share  in  mauza  At  to  B,  to  secure  a  loan  of  Bs.  1,600. 
On  the  8th  December  1876  L  obtained  a  decree  for  the  sale  of  the  shares 
of  M  and  B  in  mauza  2)  for  the  satisfaction  of  the  mortgage-debt  due  to 
her.  On  the  1 8th  April  1876  B  obtained  a  decree  for  the  realisation  of 
the  mortgage-debts  due  to  him  by  the  sale  of  mauza  D  and  Ms  share  in 
mauza  A.  On  the  23rd  October  1876  the  shares  of  M  and  B  in  mauza  D 
were  sold  in  the  execution  of  L's  decree,  and  were  purchased  by  i^.  A 
portion  of  the  purchase-money  was  applied  to  satisfy  L's  decree,  and  the 
btknce  of  it  was  deposited  in  Court.  Instead  of  applying  to  the  Court  to 
pay  bim  this  balance  in  execution  of  his  decree  dated  the  18th  April  1876, 
B  attached  and  obtained  payment  of  such  balance  in  execution  of  a  decree 
iornumey  which  he  held  against  If  and  B.    On  the  20th  June  1877  B,  in 

(1)  12  B.  L.  B.,  224  ;  14  W.  B.  F.  B..  30. 
•Second  Appeal,  No,  836  of  1878,  from  a  decree  of  W.  Lane,  Esq.,  Judge 
01  Moradabad,  dated  the  13th  June  1878 ;  reversing  a  decree  of  Maulyi 
Muliaiamad  Sami-ul-la  Khan.  Subordinate  Judge  of  Moradabad,  dated  the 
«lh  March  1878. 
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1879  execution  of  his  decree  dated  the  18ih  April  1876,  brought  to  sale  JUT*  ose^ 
Bhaoibath  share  in  manza  Z>,  and  became  its  purchaser.  On  the  20th  Julj  1816 
V,  in  execution  of  a  decree  for  mcmey  againtit  lf»  brought  to  sale  bis  share 

^IKGH^  in  mauza  -4,  and  became  its  purchaser.  Held,  in  a  salt  by  N  against  B  im 
which  he  claimed  that  the  sum  due  by  him  under  the  two  mortgages  dated 
the  16th  March  1870  and  the  decree  dated  the  18th  April  1876  might  be 
ascertained,  and  that,  on  payment  of  the  amount  so  ascertained,  the  sale  of 
his  one-third  share  in  mauza  D  might  be  set  aside,  and  such  share  declared 
redeemed,  that  the  sale  of  N*s  share  in  mauza  D  could  not  be  set  aside. 

Held  also  that,  if  it  were  shown  that  the  sum  realised  by  the  sale  of  his 
one-third  sbare  in  mauza  D  exceeded  the  proportionate  sbare  of  his  li&biUy 
on  the  two  mortgages*  he  was  entitled  to  recover  one  moiety  of  such  excess 
as  a  contribution  from  mauza  A, 

As  it  appeared  that  there  was  such  an  excess  the  Court  gave  N  a  decree 
for  a  moiety  of  such  excess  together  with  interest  on  the  same  from  tke  date 
of  the  sale  of  ITt  share  at  the  rate  of  twelye  x)er  cent,  per  mensem,  and 
further  directed  that,  if  such  moiety  together  with  interest  were  not  paid 
within  a  certain  fixed  period,  N  would  be  at  liberty  to  recorer  it  by  tlie  sale 
of  the  share  in  mauza  A,  or  so  much  thereof  as  might  be  necessary  to 
satisfy  the  debt. 

This  was  a  suit  in  which  the  plaintiff  claimed  a  declaration  <^ 
the  amonnt  due  by  him  under  certain  mortgages,  and  the  decree 
enforcing  those  mortgages^  suid  that,  on  payment  of  the  amonnt 
so  declared,  the  sale  of  his  interest  in  the  mortgaged  property 
might  be  set  aside  and  such  interest  declared  redeemed.  The 
Court  of  first  instance  dismissed  the  suit.  The  lower  appellate 
Court,  on  appeal  by  the  plaintiff,  gave  him  a  decree,  against  which 
the  defendant  preferred  the  present  appeal  to  the  High  Court. 
The  facts  of  the  case  are  sufficiently  stat^  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Court 

Pandit  Bi^hamhar  Naik^  Mir  Zahur  Hmain^  and  Munahi 
Hanumon  Prasad,  for  the  appellant. 

Munshis  Kashi  Prasad  and  Sukh  Bam,  for  the  respondent. 

The  High  Court  (Turner,  J,,  and  Oldfibld,  J.)  delivered  the 
following 

Judgment. — Mahtab  Singh,  Balwant  Singh,  and  Naubat  Singh, 
the  respondent,  held  mauza  Darni  in  equal  one-third  shares  and 
Mahtab  Singh  also  held  a  2i  biswa  share  in  mauza  Atwa.  On  the 
3rd  January  1863  Mahtab  Singh  and  Balwant  Singh  hypothecated 
their  share  in  mauza  Dami  to  secure  a  loan  advanced  by  LadU  B«- 
gam.  On  the  16th  March  1870  Mahtab  Singh,  Balwant  Singh,  and 
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Naxibat  Singh  hypothecated  mausa  Dami  to  the  appellant  to  seonre  1879 
a  loan  of  Rs.  600,  and  by  another  deed  executed  on  the  same  Bhaoibath 
date  tlie  same  persons  hypothecated  mauza  Darni,  and  Mahtab  ^ 
Sing^h  his  2^  biswa  share  in  mauza  Atwa,  to  the  appellant  to  secure  Singh. 
a  loan  of  Bs.  1,600.   On  the  8th  December  1875  Ladii  Begam 
obtained  a  decree  for  the  sale  of  the  shares  of  Mahtab  Sing  and 
Balwant  Singh  in  mauza  Dami  for  the  satisfaction  of  the  mortgage 
debt  to  her.  These  shares  were  accordingly  sold  on  the  23rd  October 
1876  and  purchased  by  the  appellant  for  Rs.  7,000.    Of  this  sum 
Ke.  5,954-12-0  were  applied  to  satisfy  the  decree  held  by  Ladli 
Beg€un  and  the  balance  Rs.  1,322-4-0,  after  deducting  Rs.  18 
oommission  on  the  sale,  were  deposited  in  Court.    On  the  18th 
April  1876  the  appellant  obtained  a  decree  for  the  realisation  of 
the  mortgage-debts  due  to  him  by  sale  of  mauza  Dami  and  the 
2i  biswa  share  in  mauza  Atwa.    In  execution  of  this  decree  he 
might  and  it  may  be  should  have  applied  to  the  Court  to  pay  to 
bim  the  surplus  remaining  in  Court  after  the  satisfaction  of  the 
decree  of  LadU  Begam,  but  instead  of  so  doing  he  attached  and 
obtained  payment  of  the  sum  of  Rs.  1,322-4-0  in  execution  of  a 
money-decree  which  he  held  against  Mahtab  Singh  and  Balwant 
Singh.    On  the  20th  June  1877  the  appellant  in  execution  of  his 
decree  of  the  18th  April  1876  brought  to  sale  the  one-third  share  of 
Naubat  Singh  in  mauza  Dami  and  became  the  purchaser  of  that 
share  for  the  sum  of  Rs.  2,600,  the  amotint  due  under  the  decree 
being  Rs.  5,004.    On  the  20th  July  1877  the  appellant  in  execu- 
tion of  a  money-decree  against  Mahtab  Singh  brought  to  sale  the 
2i  biswa  share  belonging  to  Mahtab  Singh  in  mauza  Atwa,  and 
although  the  property  was  knocked  down  to  one  Daya  Ram  was 
himself  registered  as  the  purchaser. 

The  respondent  Naubat  Singh  filed  the  suit  now  before  the 
Court  in  appeal,  praying  that  the  sum  due  by  him  imder  the  mort- 
gages of  the  16th  March  1870  and  the  decree  of  the  18th  April 
1876  may  be  ascertained,  and  that  on  payment  of  the  amount  so 
««certained  the  sale  of  his  one-third  share  in  mauza  Dami  may  be 
06t  aside  and  the  share  declared  redeemed 

The  Subordinate  Judge  held  that  on  the  facts  above  stated  the 
Bale  could  not  be  set  aside  and  dismissed  the  suit.    The  District 
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1879      Judge  has  reyersed  the  decree  of  the  Court  of  first  instance,  and 
Bhaoi  BiTH  decreed  that  on  payment  of  the  respondent's  share  of  the  decree  of 
N  uBAT  April  1876,  which  by  the  way  is  not  ascertuned  in  the 

SinQH.     judgment,  nor  in  the  decree,  the  sale  of  the  respondent's  one-tiiird 
share  in  Dami  shall  be  set  aside  and  the  mortgage-debt  redeemed. 

We  are  compelled  to  hold  that  the  sale  of  the  one-third  share  €l 
Naubat  Singh  cannot  be  set  aside.  If  the  respondent  could  have 
shown  that  there  were  grounds  on  which  the  sale  should  not  have 
taken  place,  he  should  have  resisted  the  order  for  sale,  but  in  fact 
there  were  no  grounds.  He  could  not  have  shown  that  there  was 
nothing  due  from  him  on  the  mortgages  to  which  he  was  a  party 
jointly  with  Mahtab  Singh  and  Balwant  Singh  without  any  specifi- 
cation  of  their  several  liabilities.  He  might  perhaps  have  called 
upon  the  Court  executing  the  decree  to  have  declared  the  amount 
outstanding  on  the  decree  reduced  by  the  sum  of  Es.  1,322-4-0,  and 
had  he  brought  into  Court  the  amount  found  due  the  Court  would 
have  set  aside  the  order  for  sale.  The  respondent  would  in  that 
case  also  have  been  at  liberty  to  make  the  owner  of  the  2^  biswa 
share  of  Atwa  contribute  to  the  payment  of  any  sum  paid  by  him 
in  excess  of  his  own  share  of  the  mortgage-debt  for  which  that  pro- 
perty was  pledged  together  with  mauza  Dami. 

The  respondent's  one-third  share  of  Dami  was,  however,  sold 
and  realised  Bs.  2,600,  and  if  it  be  shown  that  the  proportionate 
share  of  the  appellant's  liability  on  the  two  mortgages  does  not 
amount  to  so  much,  he  is  entitled  to  recover  one  moiety  of  the 
excess  paid  on  account  of  the  mortgage  for  Bs.  1,600  as  a  contri- 
bution from  mauza  Atwa.  It  appears  that  the  debts  of  Bs.  600 
and  Bs.  1*600  respectively  amounted,  with  interest,  &c.,  at  the  time 
the  decree  was  executed,  to  Bs.  5,961-10-6.  The  debt  of  Bs.  600 
was  then  swollen  to  Bs.  l|625-14-64f ,  and  the  debt  of  Bs.  1,600  to 
Bs.  4,335-11-1114*  The  respondent's  one-third  share  of  the  liabil- 
ity of  Bs.  1,625-14-51^  amounted  to  Bs.  541-15-5f§  ;  the  shares 
of  his  co-debtors  to  Bs.  1,083- 14-11||-.  The  respondent's  share  of 
the  liability  for  Bs.  4,335-ll-l]^|  amounted  to  Bs.  1,445-3-11^. 
After  applying  the  Bs.  2,600  realised  by  the  sale  of  the  respond- 
ent's share  to  the  discharge  of  these  liabilitiesj  it  will  be  seen 
that  a  balance  of  Rs.  2,058-0-6^  remains,  after  disohargiiig 


Digitized  by  Google 


VOL.  II.] 


ALLAHABAD  SEEIES. 


119 


Rs.  641-15-514  his  liability  under  the  mortgage  for  Rs.  600;  and 
after  discharging  from  this  balance  Es.  1, 445-3- 11|^,  his  liability 
-ander  the  mortgage  for  Rs.  1,600,  a  surplus  of  Bs.  612-12-6^;  he 
has  a  right  to  claim  contribution  from  mauza  Atwa  to  the  extent 
of  one  moiety  of  this  amount,  rts.,  Bs.  306-6-3^.  Although  then 
we  must  reverse  the  decree  of  the  Court  below  setting  aside  the 
sale,  the  respondent  is  entitled  to  a  declaration  that  Bs  306-6-3^ 
are  due  as  a  contribution  from  mau2a  Atwa,  and  to  interest  on  that 
sum  from  the  date  of  sale  at  the  rate  of  12  per  cent,  per  annum ; 
and  in  order  to  avoid  future  litigation  we  consider  it  not  improper 
to  order  in  this  suit  that,  in  the  event  of  that  stun  with  interest  to 
the  date  of  payment  not  being  paid  within  three  mouths  from  the 
date  of  decree,  the  respondent  shall  be  at  liberty  to  recover  it  by 
the  sale  of  the  2i  biswa  share  in  Atwa  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  debt.  We  order  that  the  respondent 
bear  his  own  costs  and  pay  two-thirds  of  the  costs  of  the  appellant 
in  all  Courts,  the  costs  so  awarded  are  to  be  setoff  against  so  much 
of  the  amount  declared  due  to  the  respondent  under  the  decree. 

Before  Sir  Robert  Stuart,  Kt.,  Chi^  Justice,  Mr.  Justice  Pearson,  Mr.  1879 
Justice  Turner,  Mr.  Justice  Spankie,  and  Mr.  Justice  Oldfield.  January 

G08HAIN  GIRDHARIJI  (Dbfendaht)  v.  DUBGA  DEVI  (PLAiimpF).* 

Arbitration^Act  XVIH  of  1878  {N.-W.  P.  Bent  Act)-— Act  XIX 
of  1878  (N.'W.  P.  Land  Revenue  Act). 

Under  the  general  law  parties  to  suits  may,  if  they  are  so  minded,  before 
issae  joined,  refer  the  matters  in  dispute  between  them  to  arbitration,  and 
after  issue  joined,  with  the  leave  of  the  Court. 

Act  XYIII  of  1878  does  not  prohibit  the  parties  to  the  suits  mentioned 
therein  from  referring  the  matters  in  dispute  between  in  such  suits  to 
arbitration. 

Where  therefore  the  parties  to  a  suit  under  that  Act  agreed  to  refer  the 
matters  in  dispute  between  them  to  arbitration,  after  issues  had  been  framed 
and  evidence  recorded,  and  applied  to  the  Court  to  sanction  such  reference, 
Md  (Stuabt,  C.J.,  dissenting)  that  the  Court  was  competent  to  grant  such 
sanction,  and  on  receiving  the  award  to  act  on  it. 

This  was  an  appeal  to  the  High  Court  heard  hy  a  Division 
Bench  composed  of  Stuart,  G.J.y  and  Spankie,  J.,  which  was  referred 

*  Second  Appeal,  No.  696  of  1878,  from  a  decree  of  H.  O.  Eeene,  Esq., 
Judge  of  Agra,  dated  the  8th  March  1878,  affirming  a  decree  of  Pandit 
Bebi  Prasad,  Assistant  Collector  of  Mattra,  dated  the  Jdrd  November  1877. 
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1879      by  Stuart,  C.J.,  to  the  other  Judges  of  the  Court,  under  b.  575  of 
GosHAiN   Act  X  of  1*^77,  the  Judges  composing  the  Division  Bench  differing 
GiBDHABi ji     a  point  of  law.    The  facts  of  the  case  are  sufficiently  stated  for 
DuboaDbti.  the  purposes  of  this  report  in  the  judgment  of  the  Judges  composing 
the  Division  Bench  and  in  the  judgment  of  the  other  Judges  to 
whom  the  aj^peal  was  referred. 

Mr.  Leach  and  Munshi  Sanufnan  Prasad,  for  the  appellant. 
Pandit  Nand  Laly  for  the  respondent. 

The  judgments  of  the  Judges  of  the  Division  Bench  were  as 
follows : 

Spankib,  J. — ^The  Assistant  Collector  in  this  case  referred  a 
rent  suit,  under  s.  93  of  Act  XVIII  of  1873,  to  arbitration  by 
consent  of  parties.  He  determined  the  suit  and  made  his  decree 
in  accordance  with  the  award.  In  appeal  the  Judge  maintained 
the  decree.  It  is  contended  in  second  appeal  that^  in  the  absence 
of  any  provision  in  the  rent  law  permitting  reference  to  arbitration, 
the  Assistant  Collector  had  no  authority  to  act  as  he  did  act,  and 
that  his  decree  and  the  decision  of  the  Judge  supporting  it  are  bad. 

It  is  argued  that  s.  96  of  the  Bent  Act  expressly  authorises 
reference  to  arbitration  by  consent  of  parties  on  appUcatiom  made 
under  s.  95  of  the  Act,  but  the  law  is  silent  as  regards  arbitration 
in  suits.    This  is  so,  and  I  feel  the  weight  of  the  argument. 

It  might  perhaps  be  answered  that  Eevenue  Courts,  as  defined 
in  s.  3  of  Act  XIX  of  1873,  published  simultaneously  with  Act 
XVni,  have  general  authority  under  s.  220  of  Act  XIX  of  1873 
(which  amends  smd  consolidates  the  law  as  to  land  revenue  and 
the  jurisdiction  oE  revenue  officers),  with  consent  of  parties,  to  refer 
any  dispute  before  them  to  arbitration.  But  the  Eevenue  offioers 
who  can  do  so  are  the  Commissioner  of  a  Division,  the  Collector 
of  a  District,  an  Assistant  Collector  of  the  first  class,  and  an  Officer 
in  charge  of  a  Settlement,  or  an  Assistant  Settlement  Officer. 

Now  Assistant  Collectors  of  the  second  class  can  try  certain  suits 
under  Act  XVIII  of  1873,  but  thoy  are  not  included  in  s.  220  of 
Act  XIX  of  .1873.  To  this  objection  it  might  be  said  that,  when 
the  Assistant  Collector  of  the  second  class  tries  suits  under  s. 
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93  of  Act  XVIII  of  1873,  within  the  limits  of  s.  98,  he  is  practically      1 879 
exemsing  the  full  powers  of  an  Assistant  Collector  of  the  first  class.  Goshain 
This,  however,  would  not  be  a  very  satisfactory  solution  of  the  Gib^habiji 
objection.    It  is,  I  think,  more  probable  that  the  framers  of  Act  Pcjbga 
XVIII  of  1873  either  accidentally  omitted  to  provide  for  reference 
to  arbitration  in  suits,  or  overlooked  altogether  the  necessity  of 
doing  so.   At  the  same  time  it  might  be  urged,  as  indeed  the  lower 
appellate  Court  urges,  that  it  is  diflScult  to  "  believe  that  it  was  in 
the  intention  of  the  Legislature,  in  enacting  s.  96  of  Act  XVIII 
of  1873,  to  deprive  parties  of  an  wholesome  privilege  which 
they  enjoyed  before  :  rather  it  should  seem  their  intention  was  to 
strengthen  and  extend  the  privilege  by  applying  to  applications  a 
power  which  before  only  applied  to  suits."    Be  this  as  it  may,  I 
would  rest  my  judgment  in  this  case  on  the  circumstance  that, 
though  there  is  no  provision  in  the  Act  for  a  reference  to  arbitra- 
tion, there  is  no  prohibition  of  it.    It  appears  to  be  the  rule  that, 
with  few  exceptions^  if  any,  now  all  suits  may  as  a  matter  of  right 
be  referred  to  arbitration  by  consent  of  parties,  and  it  would  be 
intolerable  perhaps  if  litigants  were  not  allowed  full  liberty  to  ad- 
just their  dfFerences  in  the  mode  which,  after  the  case  has  been 
taken  into  Court,  might  be  found  most  convenient  and  most  likely 
to  lead  to  a  friendly  and  final  settlement  of  disputes. 

This  is  not  a  case  in  which  it  was  sought  to  divest  the  ordinary 
jurisdiction  of  the  Revenue  Court.  There  was  no  agreement  to 
keep  out  of  Court,  The  reference  to  arbitration  sprung  out  of  the 
introduction  of  the  case  into  Court. 

The  suit  was  instituted  on  the  1st  June  1877  :  defendant  filed 
a  written  statement  in  reply  on  the  9th  July  :  witnesses  were  exa- 
mined on  behalf  of  both  parties  on  the  6th  and  16th  August  :  and 
reference  to  the  arbitrator  was  made  on  the  27th  August :  and  after 
hearing  objections  against  the  award,  it  was  made  the  basis  of  the 
decree  by  the  flirst  Court.  Under  s.  144  of  the  Act,  the  Coiirt 
may,  from  time  to  time,  in  order  to  the  production  of  further  evi- 
dence, or  for  other  sufficient  reason  to  be  recorded  by  the  Court, 
adjourn  the  hearing  of  any  case  to  such  day  as  to  it  may  seem  fit. 
In  some  degree  this  reference  to  abritration  was  adjournment  of  the 
case  for    8u£Gioient  reason,"  that  is  to  say,  to  meet  the  written 

18 


Digitized  by  Google 


122 


THE  INDIAI*  LAW  EBP0BT8.  [VOL.  U. 


1879      wifihes  of  both  partieB  and  to  settle  the  dispute.   But  the  judgineiit 


GosHAiK  of  Court  (s.  151)  b  in  aooordanoe  with  the  proTision  of  the 
GiBixHA&iJi  gection.  With  this  view  of  the  ease,  I  eannot  say,  in  the  absenoe 
DuBOA  of  any  prohibition  in  the  Act  to  the  submission  of  the  reoord  in  its 
final  stage  to  a  referee  on  the  motion  and  by  consrat  of  parties, 
that  the  suit  was  not  heard  and  determind  in  the  manner  provided 
by  the  Act,  which  is  all  that  is  obligatory,  aswiming  that  tboe 
was  no  illegality,  the  decision  being  in  aooordanoe  with  the  awitfd. 

I  would  not  allow  the  appeal  on  the  objection  taken,  but  would 
affirm  the  judgment  of  the  lower  appellate  Court. 

Stuart,  C.J. — This  is  a  seoond  appeal  to  this  Court  from  fte 
judgment  of  the  Judge  of  Agra,  in  appeal  to  him  from  a  deoreeol 
the  Assistant  CoUeotor  of  Muttra. 

The  suit  was  originally  instituted  in  the  Court  of  the  Assistant 
Collector  of  Muttra,  for  the  recovery  of  Es.  484-8-0,  principal  and 
interest,  on  account  of  arrears  of  rent  for  the  rabi  crop  for  1281 
f asli ;  and  in  the  course  of  the  procedure  before  that  officer  the 
.  parties  filed  a  consent  to  refer  the  matter  in  dispute  to  arbitration, 
upon  which  the  Assistant  Collector  made  an  order  referring  the 
suit  to  arbitration  accordingly,  and  an  award  was  made  in  the 
plaintiff's  favour  by  an  arbitrator,  with  some  alleged  irregulaiitieB 
"  on  his  part  which,  however,  need  not  here  be  referred  to,  as  they  are 
immaterial  to  the  appeal  now  before  us.  The  Assistant  CoUeetor 
upheld  the  award  and  made  a  decree  in  conformity  with  it^  and 
from  this  decree  an  appeal  was  taken  to  the  Judge,  inwhidi  it  was 
contended,  among  other  things,  that  there  was  no  provision  in  the 
Eent  Act,  XVIIl  of  1873,  authorising  such  an  arbitration  as  had 
taken  place  in  this  case,  and  that  the  whole  proceedings  therefore 
in  the  disposal  of  the  suit  were  irregular.  This  plea  the  Judge 
disallowed,  and  the  defendant  has  now  preferred  a  second  appeal  to 
this  Court  on  the  same  plea,  and  it  is  the  only  reason  of  appeal 
before  us. 

I  am  of  opinion  that  the  Judge  is  wrong,  that  the  plea  is  wdl 
founded,  and  that  therefore  the  present  appeal  must  be  allowed. 
In  his  judgment  the  Judge  appears  to  me  to  misapprehend  the  oaae 
before  him  when  he  says  that  it  is     a  question  as  to  whether  an 
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award  willingly  resorted  to  by  the  parties  ought  to  be  set  aside  ; "  18T9 
and  he  goes  on  to  observe  that  the  present  Eent  Law,    as  is  noto  Goshain 
lioasy  is  very  defective  in  regard  to  procedure,  having  been  entirely  Ctibdhabiji 
carried  through  the  Legislature  by  officials  who  had  no  judicial  Dusga. 
experience. "    Now  the  material  question  as  regards  the  arbitra-  'Dbyu 
ticn  was  not  whether  it  was  willingly  resorted  to,  but  whether^ 
willingly  or  not,  it  was  a  valid  and  competent  proceeding  in  itself ; 
and  as  to  the  Bent  Act,  it  may  have  its  defects,  but  I  do  not  think 
it  deserving  of  the  sweeping  censure  passed  upon  it  by  the  Judge ; 
ind  in  regard  to  the  question  in  this  appeal  respecting  the  arbitra- 
tion that  was  ordered  and  took  place,  the  Act  appears  to  me  to  be 
very  dear  indeed.    Li  my  opinion  this  question  must  be  determined 
solely  with  reference  to  the  express  provisions  of  the  Eent  Act. 
By  8.  93,  whioh  is  the  commencement  of    Gh.  v,  Jurisdiction  of 
Courts,"  it  is  provided  that  '^except  in  the  way  of  appeal  as 
herelQatter  provided,  no  Courts  other  than  Courts  of  Eevenue  shall 
take  cognixanoe  of  any  dispute  or  matter  in  which  any  suit  of 
the  nature  mentioned  in  this  section  might  be  brought,  and  such 
suits  shall  be  heard  and  determined  in  the  said  Courts  of  Revenue 
in  the  manner  provided  in  this  Act,  and  not  otherwise  and 
the  very  first  class  of  suits  mentioned  as  falling  under  this  absolute 
and  exclusive  provision  are  suits  for  arrears  of  rent  on  account  of 
land,  which  is  the  nature  of  the  suit  in  the  present  case,  and  there 
is  not  a  word  in  this  section  about  referring  suits  to  arbitration, 
whether  with  or  without  the  consent  of  the  parties.    Nor  is  this 
the  less  remarkable  from  the  fact  that  a  subsequent  s.  96  pro- 
vides for  the  reference  to  arbitration  of  ^^applications"  as  these  are 
enumerated   in  s.  95.   S.  96  provides  that  all  applications 
under  s.  95     shall  be  made,  &c.,  and  may,  with  the  consent 
of  the  parties,  be  referred  to  arbitration  under  sections  220 
to  231,  both  inclusive,  of  the  North- Western  Provinces  Land 
Bevenue  Aot^  1873."   There  is  here  not  a  word  about  the  reference 
to  arbitration  of  the  suits  mentioned  in  s.  93,  which  on  the 
contrary  provides  that  such  suits  ^' shall  be  heard  and  determined 
in  the  manner  provided  by  the  Act,  and  not  otherwise  J*    Of  course 
there  is  nothing  to  prevent  parties  to  such  suits  themselves  of  their 
own  private  consent  referring  them  to  arbitration,  and  agreeing 
tiiat  the  award  under  such  a  private  arbitration  shall  be  binding 
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1879      on  themselves.   But  so  far  as  arbitrations  of  such  suits  before  or  by 
QoBHiiK  the  order  and  authority  of  the  Revenue  Courts  are  coneemed,  there 
kBDHAEiji  jg     procedure  for,  because  there  is  no  law  authorising,  theuL  On 
DuBOA    the  contrary,  s.  93  may  &irly  in  this  respect  be  argued  to  be 
I>^yi'     prohibitory  by  force  of  the  absolute  and  exclusive  language  of  its 
sanction,  the  suits  mentioned  in  it  being,  as  I  have  already  pointed 
out,  enacted  to  be  heard  and  determined  in  the  manner  provided  and 
not  otherwise.    To  say  the  least  indeed,  this  section  93  is  abundant- 
ly pregnant  with  a  meaning  sufficient  to  exclude  references  of  such 
suits  as  the  present  to  arbitration  before  the  Court,  and  it  appears 
to  me  plainly  to  show  such  an  intention.    But,  on  the  other  hand, 
such  suits  are  not  in  the  least  inconsistent  with  express  provisions 
for  a  reference  to  arbitration,  if  this  had  been  intended  and  incoT' 
porated  with  the  other  provisions  of  Act  XVIII  of  1878.  We 
must,  however,  take  that  Act  as  we  find  it,  and  a  careful  examina- 
tion of  it  has  satisfied  me  that,  giving  even  the  widest  meaning  to 
its  terms,  there  can,  under  s.  93  or  any  other  part  of  it,  be  no 
reference  to  arbitration  before  the  Court  in  such  a  suit  as  the 
present. 

But  it  was  suggested  at  the  hearing  that,  although  the  Bent 
Act  does  not  provide  for  the  arbitration  of  such  suits,  it  does  not 
expressly  prohibit  them,  and  that  it  is  legitimate  to  argue  in  their 
favour  from  the  provisions  as  to  arbitrations  in  the  contemporane- 
ous Eevenue  Act,  XIX  of  1873.  By  s.  220  of  that  Act  it  is 
provided  that  a  Commissioner  of  a  Division  and  other  Revenue 
officers  mentioned  "  may,  with  the  consent  of  the  parties,  by  cider, 
refer  any  dispute  before  him  to  arbitration,  and  that  certain  otha 
Revenue  officers  may,  by  order,  refer  any  dispute  before  him  to 
arbitration  without  the  consent  of  the  parties."  And  the  subee* 
quent  sections  of  the  Revenue  Act,  from  ss.  221  to  231  inclusive, 
contain  anxious  provisions  for  the  regulation  of  and  prooedure  to 
be  observed  in  such  arbitrations  and  for  the  enforcement  of  awards 
made  in  them.  Now  there  can  be  no  doubt  that,  if  such  an  attempt 
to  supply  the  supposed  defects  of  the  Rent  Act,  by  importing  into 
it  the  anxious  arbitration  provisions  of  the  Revenue  Act,  oould  be 
entertained,  such  an  arbitration  as  was  ordered  in  the  present  ease 
was  a  reasonable  and  valid  proceeding,  as  of  course  on  the  same 
grounds  all  the  suits  mentioned  in  s.  93  of  the  Rent  Act  could 
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be  referred  to  arbitration,  its  exolusive  and  prohibitory  language  1879 
notwithstanding.    But  the  fair  argument  is  to  my  mind  of  a  very  GosHAiif 
difierent  and  indeed  totally  opposite  nature.    For  it  appears  to  me  G^ibi>habiji 
that  the  very  fact  of  these  arbitration  provisions  in  the  Eevenue  Dukga 
Act  having  been  left  out  in  the  Bent  Act,  which  was  passed  on  the  l^*^** 
same  day,  may  not  only  be  fairly  contended  to  show,  but  must  be 
judicially  considered  by  us  as  showing,  that  it  was  not  in  the  mind 
and  intention  of  the  Legislature  to  allow  them,  and  that  the  neces- 
sary force  of  the  exclusive  language  of  the  Kent  Act,  without  the 
use  of  any  express  prohibition  on  the  subject^  has  this  effect. 

I  must  not  omit  to  notice  another  argument  that  was  used  at 
the  hearing  against  the  validity  of  arbitrations  before  the  Court  of 
suits  of  the  kind  described  in  s.  93  of  the  Bent  Act,  XYIII  of 
1873.  That  argument  was  derived  from  the  previous  Bent  Act, 
XIY  of  1862,  and  to  my  mind  it  has  considerable  cogency.  By 
s.  14  of  the  latter  Act  it  is  enacted  that  ^^the  provisions  of 
ch.  vi.  (relative  to  arbitration)  of  the  Code  of  Civil  Procedure 
shall  apply  to  suits  under  the  said  Act  X  of  1869  (the  previous 
Rent  Act)  and  under  this  Act.''  So  that,  until  the  present  Bent 
Act  was  passed,  there  was  full  provision  for  a  reference  to  arbitra- 
tion in  such  a  suit  as  the  present,  but  there  is  no  corresponding 
provision  in  the  present  Act,  and  the  very  fact  that  it  has  been  left 
out  in  the  present  Rent  Act  may  I  consider  be  allowed  to  lend  no 
little  force  to  the  contention  that  the  express  provision  of  the 
present  Act  must  be  understood  as  limited  in  this  respect. 

Such  is  the  conclusion  to  which  I  find  myself  driven  by  the 
language  of  the  present  Bent  Act,  XVIII  of  1878.  The  question 
before  us  is  not  one  respecting  any  principle  of  rent  law,  or  as  to 
who  are  or  who  are  not  Bevenue  officers  in  such  a  case,  but  whe- 
ther Bevenue  Courts  in  administering  s.  93  of  that  Bent  Act, 
be  the  officers  who  they  may,  have  power  to  refer  the  suits  therein 
mentioned  to  arbitration.  To  this  question  there  can  be  but  one 
answer.  Most  clearly  these  Courts  have  no  such  power,  and  the 
order  of  reference  made  in  the  present  case,  with  the  recorded  con- 
sent of  the  parties,  was  altogether  ultra  vires  of  the  officer  who 
made  it. 

At  the  same  time  it  is  difficult  to  understand  why  such  should 
be  the  law,  for  there  appears  to  be  no  reason  in  equity  or  policy 
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1879  why  suoh  suits  as  are  mentioned  in  s.  93  of  Act  AViii  of 
GosHAiK  1873  should  not  be  referred  to  arbitration,  in  the  same  way  that 
S^iBPHAMJi  applications"  under  s.  96  of  the  same  Act  and  "disputes"  as 
DuBOA  provided  by  the  contemporaneous  Revenue  Act  XIX  of  1873 
may  be.  However^  it  is  not  our  duty  to  speculate  about  thm 
considerations,  but  to  accept  and  apply  this  written  law  as  we  find 
it.  If  the  intention  of  the  Legislature  was  not  of  the  nature  which 
I  have,  in  the  way  of  argument,  given  it  credit  for,  and  there  has 
been  an  accidental  omission  in  the  present  Bent  Act,  this  can  be 
supplied  by  the  same  legislative  authority  which  passed  it ;  but, 
however  that  may  be,  we,  as  a  Court  of  justice,  bound  to  interpret 
and  apply  the  law  according  to  recognised  principles  of  legal  con- 
struction, can  only  look  for  the  legislative  intention  to  the  letter  of 
the  Act  itself,  and  behind  or  beyond  its  own  terms  we  cannot  go  ; 
and  that  being  so,  I  think  it  must  be  conceded  that  the  reasoning 
I  have  applied  to  the  present  case  must  be  given  effect  to,  aoid  that 
our  judgment  should  be  for  the  appellant. 

I  would  therefore  allow  this  appeal,  setting  aside  the  arbitra- 
tion proceedings  complained  of,  the  award  therein,  and  the  orders 
of  both  the  lower  Courts,  and  I  would  remand  the  case  for  re- trial 
on  the  merits  under  s.  662  of  Act  X  of  1877.  The  costs  of  this 
remand  to  be  costs  in  the  suit,  and  to  abide  the  result  of  the 
re- trial. 

The  judgment  of  the  Judges  to  whom  the  appeal  was  referred 
(Pearson,  J.  Turner,  J.,  and  GLDFifiLD,  J.)  was  delivered  by 

TuRNBR,  J.— The  appellant  instituted  in  the  Bevenue  Court  a 
suit  for  rent  against  the  respondent.  The  respondent  d^ed 
liability  to  the  appellant  and  questioned  the  amount.  The  cause 
came  for  trial  before  Pandit  Debi  Prasad,  an  Assistant  Collector 
of  the  first  grade.  After  evidence  had  been  taken  the  parties  agreed 
to  refer  the  matters  in  dispute  to  the  arbitration  of  a  single  arbi- 
trator  whom  they  named.  Having  executed  an  agreement  to  this 
effect  they  presented  a  petition  to  the  Assistant  Collector,  inform- 
ing hi'm  of  the  agreement  at  which  they  had  arrived  and  praying 
that  the  record  might  be  sent  to  the  arbitrator.  The  agreement 
was  produced  in  ttie  Bevenue  Court,  and  thereupon  the  Assistant 
Coll6ot<»  assented  to  the  proposed  arbitration  and  sent  the  reooid 
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to  the  arlntrator,  requesting  him  to  submit  his  award  in  a  week.  1879 
The  arbitrator  ordered  the  parties  to  attend  on  a  day  named,  and  g-oshair 
when  no  one  appeared  for  the  appellant  at  the  time  fixed  for  the  Q-ibdhabmi 
meetings  the  arbitrator  first  recorded  a  proceeding  declining  to  enter  Dfxoa. 
upon  the  arbitration,  but  having  received  a  letter  from  the  appellwit 
stating  he  would  attend  at  4  p.m.,  and  that  the  evidence  on  his  part 
was  on  the  record,  the  arbitrator  withdrew  his  refusal  and  proceeded 
to  determine  the  matters  referred  to  him  without  any  objection 
being  taken  on  the  part  of  the  appellant.   A  few  days  after  the  day 
named  by  the  Oourt,  the  arbitrator  submitted  an  award  in  favour 
of  the  re^ndent.   The  appellant  objected  that  the  arbitrator  hav- 
ing once  declined  to  act  h^d  no  power  to  proceed  wiih  the  reference 
without  a  fresh  agreement  executed  by  the  parties,  and  that  the 
award  could  not  be  accepted  inasmuch  as  it  was  not  submitted  within 
the  time  appointed  by  the  Court.  The  Assistant  Collector  overruled 
both  these  objections  and  passed  a  decree  in  favour  of  the  respond- 
ent on  the  basis  of  the  award. 

The  appellant  appealed  to  the  District  Court  respecting  the 
objections  he  had  taken  to  the  award,  and  urging  a  new  objection 
that  the  Bent  Act  XYIII  of  1873  contained  no  provision  for  the 
reference  of  suits  to  arbitration,  and  that  the  Revenue  Court  was  not 
otherwise  empowered  to  make  the  reference.   The  Judge,  pointing 
out  that  the  parties  had  willingly  resorted  to  arbitration,  considered 
that  the  Ftocedure  Code  Act  YIII  of  1869,  which  was  in  force 
when  the  suit  was  tried,  should  be  equitably  followed  in  the  silence 
of  the  Bent  Law ;  that  the  Legislature  could  not  have  intended  to 
deprive  parties  of  a  wholesome  privilege  which  they  had  enjoyed 
before  the  Bent  Law  of  1873  was  passed,  but  that  it  was  rather  the 
intentidn  to  extend  the  privilege  by  applying  it  to  applications  as 
well  as  to  suits;  the  Judge  also  held  that  the  Assistant  Collector 
bad  rightly  overruled  the  objections  taken  by  the  appellant  in  the 
Revenue  Court,  no  misconduct  having  been  proTcd  on  the  part  of  the 
arbitrator. 

The  appellant  then  appealed  to  the  High  Court  on  the  ground 
ibat,  in  the  absence  of  a  provision  in  the  Bent  Act,  the  Assistant 
Collector  was  not  competent  to  refer  the  case  to  arbitration,  and 
that  no  decree  could  legally  pass  against  him  on  the  award.  The 
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^S^^      appeal  came  for  hearing  before  a  Bench  composed  of  His  Honor 
GosHAiw  the  Chief  Justice  and  Mr.  Justice  Spankie.    (After  referring  to 
GiBDHAEiJi       judgments  of  Stuart,  C.J.,  and  Spakkii,  J.,  and  stating  tiie 
DuROL     grounds  on  which  the  judgments  of  these  Judges  respectiyely  pro- 
ceeded,  the  judgment  continued :)    There  is  no  doubt  force  in  the 
reasoning  of  the  learned  Chief  Justice.    It  is  remarkable  that, 
whereas  the  Legislature  had  previously  to  the  passing  of  the  Bent 
Act  of  1873  facilitated  the  reference  of  matters  in  dispute  to  arbi- 
tration by  the  application  of  the  provisions  of  the  Procedure  Code 
to  rent  suits,  and  whereas  both  in  respect  of  applications  under  the 
Rent  Act  of  1873  and  in  respect  of  any  dispute  under  the  Revenue 
Act  of  the  same  year,  special  provision  had  been  introduced  to 
facilitate  such  reference,  no  similar  provision  was  made  in  the  Bent 
Act  of  1873  regarding  the  suits  triable  under  s.  93.    But  un- 
less we  are  constrained  to  hold  that  the  words  "  shall  be  heard  and 
determined  in  the  manner  provided  in  this  Act  and  not  otherwise 
necessitate  the  decision  of  every  suit  to  which  the  provisicm  retm 
after  trial  by  the  Court,  we  are  unable  to  regard  the  agruments  to 
which  we  have  adverted  conclusive.    As  we  understand  the  generd 
law,  parties  to  suits  may,  if  they  are  so  minded,  before  issue  joined, 
refer  the  matter  in  dispute  to  arbitration,  and  after  issue  joined  with 
the  leave  of  the  Court.   The  special  provisions  introduced  into  the 
Procedure  Code  and  the  Land  Revenue  Act  of  1873  did  not  create 
this  right,  but  facilitated  its  exercise  and  provided  for  the  summaiy 
adjudication  of  questions  which  might  arise  respecting  the  refer- 
ence and  award.    Parties  to  suits  and  proceedings  to  which  these 
special  provisions  have  not  been  applied  are  not  in  the  absence  of 
special  prohibition  deprived  of  the  liberty  to  submit  their  disputes 
to  arbitration,  but  they  cannot  take  advantage  of  the  facilities 
afforded  by  these  provisions,  and  questions  arising  out  of  the 
reference  and  on  the  award  cannot  be  determined  summarily. 

It  is  admitted  that,  unless  we  are  to  find  it  in  the  terms  of  s. 
93,  there  is  no  other  provision  in  the  Rent  Act  which  prohi- 
bits parties  to  the  suits  mentioned  in  that  section  from  referring 
the  matters  in  dispute  to  arbitration.  Do  then  the  terms  of  s.  93, 
on  which  His  Honor  the  Chief  Justice  has  laid  stress,  necessarily 
impart  such  a  prohibition  P  We  consider  that  when  read  with  the 
context  they  do  not  constrain  us  to  this  oondusion.    The  object  of 


Digitized  by  Google 


▼OL.  no  ALLAHABAD  SfElES.  129 

the  whole  dauae  irtm  to  oonfine  th^  oognizanoe  of  the  matters  1879 
therein  mentioned  to  GonrtB  of  Reyenne,  and  to  prohibit  other  Courts  Qosu^i^ 
from  taking  cognisance  of  them,  a|id  it  was  declared  that  such  Gibdhabui 
Boits  as  were  mentioned  in  the  sectioii  shonld  be  heard  and  deter-  Bvrqa. 
mined  by  the  Courts  of  Bevenne  in  the  manner  provided  in  the  Act 
and  not  otiierwise,  in  order  the  more  emphatically  to  assert  the  sole 
jurisdiction  of  the  Courts  of  Revenue  in  such  matters,  aud  not  with 
a  view  to  deprive  the  Courts  of  ^venue  of  any  ordinary  power 
poasooBod  by  Courts  of  Justice^  nor  the  parties  of  any  liberty  or 
privilege  which  are  ordinarily  ^joyed  by  parties  to  suits. 

In  the  case  before  the  Cou^,  the  parties  of  their  own  motion 
consented  to  a  reference,  wd  issues  having  been  joined  properly 
applied  to  the  Court  for  its  sanction  The  Revenue  Court  was  in 
our  judgment  competent  to  accord  sanction,  and  on  receiving  the 
awaid  to  act  on  it  l^e  appeal  should  then  in  our  judgment  be 
dismiflBed,  and  with  co^ts« 

Appeal  dUmiised, 


Befbre  Mr.  JmHice  Turner  and  Mr.  JuHice  Oldfield. 
BINDA  PBA8AD  (PLAurriFF)  v.  MADHO  PEASAD  aitd  othbbs       jan^a^  31 
(Dsvsiri>i.iiT8).*   . 

Vm  of  1969  {Civil  Procedure  Code)^  s,  194.— 2>90f 00  patfohU  hjf 
Imtialmenie^Aei  X  </1877  {Civil  Procedure  Code) ,  e.  210. 

Qnmre^'^'WMktat  **  a  decree  for  the  payment  of  money  "  means  merely 
what  is  eommoaly  known  as  a  money-deoree,  or  includes  a  decree  in  which 
a  sale  is  ordered  of  immoyeable  property  in  pursuance  of  a  contract  speoifi- 
eaUy  affecting  snch  property,  within  the  meaning  of  s.  19i  of  Act  YIII  of 
1869  And  s.  SIO  of  Act  X  of  1877. 

Where  a  Coart,  on  the  ground  that  the  defendant  was  '*  hard  pressed," 
direeted  the  amount  of  a  decree  to  be  paid  by  instalments  extending  orer 
ten  years  and  aUowed  only  one  half  of  the  usual  rate  of  interest,  held  that 
then  was  no  sufficient  reason  "  for  directing  payment  of  the  amount  of  the 
decree  by  instalmencs,  and  that  such  Court  had  exercised  its  discretion 
injuriously  to  the  plaintiff  by  the  length  of  the  period  over  which  the 
iostalments  were  extended,  and  by  allowing  a  rate  of  interest  less  than  the 
ordinary  rate. 

This  was  a  suit  on  a  bond  for  the  payment  of  money  which 
charged  oertimi  immoveable  property  with  such  payment.  This 
bond  was  dated  the  6th  January  1874,  and  the  obligors,  defendants 

•  First  Appeal,  No.  61  of  1878,  from  a  decree  of  Babu  Bam  Kali  Chaudhri, 
Sabcndinate  Judge  of  Cawnpore,  dated  the  4th  February  1876. 

19 
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1879      in  this  suit,  agreed  therein  to  pay  the  principal  sum,  Bs.  4,800, 
BiNiiA     together  with  interest  at  12  per  cent,  per  annum,  by  the  end  of  De- 
Pbasad    oember  1874.    The  suit  was  instituted  on  the  27th  September 
Madho     1877,  the  plaintifE  claiming  Es.  6,945-6-6,  principal  and  interest, 
calculating  the  interest  from  the  6th  January  1874  to  the  27th 
September  1877  BilH  per  cent,  per  annum.   The  defendants  admit- 
ting the  execution  of  the  bond,  contended  in  their  written  statement 
that  the  plaintiff  was  not  entitled  to  interest  after  the  end  of-Decem- 
ber  1874,  and  prayed  that  the  amount  of  the  decr^  which  the 
Court  might  make  might  be  paid  by  instalments  of  Bs.  700  per  an- 
num, without  interest.    The  Court  of  first  instance  held  that  the 
plaintiff  was  entitled  to  the  interest  claimed  by  him  ;  and^  observ- 
ing that  the  plaintiff  was  willing  to  take  a  decree  directing  that 
the  amount  claimed  by  him  should  be  paid  by  the  defendants  by 
three  annual  instalments^  but  that  the  defendants  desired  annual 
instalments  of  Es.  700,  continued  as  follows:  "  I,  considering  them 
(defendants)  to  be  hard  pressed,  hold  it  to  be  not  unfair  to  the 
plaiutiff  if  instalments  be  fi:ied  at  the  rate  of  Es.  800  per  annum, 
accompanied  with  the  stipulation  for  payment  of  interest  at  eight 
aunas  per  cent,  per  mensem  on  each  instalment :  the  plaintiff's  suit 
with  costs  and  future  interest  at  eight  annas  per  cent,  per  mensem  is 
therefore  thus  decreed  against  the  defendants  and  the  property 
hypothecated :  the  whole  sum  claimed  and  the  costs  of  the  suit  are 
payable  by  instalments  at  the  rate  of  Rs.  800  per  annum,  the  first 
instalment  being  payable  by  the  end  of  the  year  from  this  date,  and 
interest  at  the  said  rate  should  be  paid  on  each  instalment  from 
this  date  :  if  any  instalment  with  interest  on  it  be  not  paid  by  the 
due  date,  the  plaintiff  will  have  the  right  to  realise  at  onoe  all  the 
unpaid  and  unexpired  instalments,  together  with  interest  at  the  said 
rate  from  this  date  until  liquidation,  from  the  hypothecated  pro- 
perty in  the  first  instance,  and  if  any  balance  remain  due,  the  same 
from  the  other  properties  of  the  defendants  as  well  aJ9  their 
persons.'' 

The  plaintiff  appealed  to  the  High  Court  against  this  decree, 
contending  that  the  Couit  of  first  instance  was  not  competent 
to  direct  payment  of  the  amount  by  instalments,  and  that,  even 
if  competent  to  do  so,  it  had  improperly  exercised  its  didoretion 
in  so  doing. 
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Pandits  Bishambhar  Nath  and  Ajudkia  Nathy  for  the  appellant.  1879 

Babus  Oprokash  Chandar^  Bam  Das,  and  Bent  Prasad^  for  the  p^^J^ 

respondents.  v. 

Madho 

The  following  judgments  were  delivered  by  the  High  Court :  Pbasad. 

TuRNBB,  J.— The  appellant,  being  the  holder  of  a  mortgage  for 
Rs.  4,800  and  interest,  brought  this  suit  to  recover  the  debt  by  the 
sale  of  the  mortgaged  property,  and  also  by  the  ordinary  process 
of  execution  against  the  person  and  property  other  than  that  mort- 
aged  of  the  debtor.  The  term  of  the  mortgage  had  expired,  and 
the  defendant  made  no  defence  save  that  interest  was  not  payable 
after  the  expiry  of  the  term,  but  he  prayed  the  Court  would  order 
the  payment  of  the  debt  by  instalments  of  Rs.  700  per  annum,  and 
without  interest.  The  Court  below  held  that,  even  if  the  terms  of 
the  mortgage  deed  did  not  distinctly  provide  for  the  payment  of 
interest  after  the  expiry  of  the  term,  the  plaintiff  was  entitled  to 
recover  interest  as  damages,  and  to  this  finding  no  objection  has 
been  taken  on  appeal,  but  it  has  also  considered  that,  inasmuch  as 
the  defendant  was  hard  pressed,  it  might  fairly  award  that  the  debt 
should  be  payable  by  instalments  of  Bs.  800,  and  should  bear  inter- 
est at  the  rate  of  6  per  cent.  The  plaintifi  has  contended  in  appeal 
that  the  decree  varies  the  contract  specifically  affecting  the  security, 
and  that  the  Court  was  incompetent  to  direct  payment  of  the 
mortgage  debt  by  instalments,  that  if  it  had  the  power  to  do  so  it 
has  not  properly  exercised  its  discretion  in  so  doing,  in  that  there 
were  no  sufficient  reasons  for  ordering  payment  by  instalments, 
that  the  instalments  ordered  defer  the  complete  payment  of  the 
.debt  for  a  longer  period  than  is  equitable,  viz.,  ten  years,  and  that 
on  deferring  the  satisfaction  of  the  debt  for  so  long  a  period  the 
Court  ought  to  have  allowed  the  usual  rate  of  interest,  12  per 
cent,  per  annum. 

The  Code  recognises  the  distinction  which  is  well  known  in  our 
Courts  between  money-decrees  and  decrees  for  the  recovery  of  a 
debt  by  the  sale  of  property  mortgaged  for  its  satisfaction.  I  may 
refer  to  the  provisions  of  ss.  322  and  323,  and  I  therefore  incline 
to  the  opinion  that  the  provisions  of  s.  210  were  intended  to  apply 
to  what  are  commonly  known  as  money-decrees,  and  not  to  decrees 
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in  which  a  sale  is  ordered  of  immoyeable  property  in  pnrsnaaoe  of 
a  contract  specifioally  affecting  the  property. 

There  are  some  instances  in  which  debts  are  contracted  without 
any  specific  agreement  as  to  the  time  of  payment,  and  when  it  is 
shown  that  dealings  have  been  conducted  on  this  footing  and  no 
injury  is  done  to  the  creditor  by  ordering  payment  by  instalmehta, 
the  Court  may  be  well  intrusted  with  a  discretion  to  arrange  the 
payment  of  a  debt  by  instalments)  but  v/hen  a  contract  is  distinctly 
made  for  payment  on  a  date  certain  for  the  purpose  of  enabling 
the  creditor  to  obtain  punctual  payment,  the  circumstance  that  the 
payment  is  secured  by  an  hypothecation  of  property  ought  not  to 
deprive  him  of  that  right.  We  have,  moreover,  to  interpret  the 
law  without  examining  its  policyj  and  it  would,  in  my  judgment, 
probably  be  held  that  the  provisions  of  s.  210  apply,  as  in  terms 
tiiey  appear  to  apply,  only  to  decrees  for  the  payment  of  money. 

In  the  ease  before  the  Court  the  plaintiff  sought  not  only  a 
money-decree  but  a  decree  for  the  sale  of  the  property  in  punuance 
of  the  contract  by  which  it  was  specifically  affected,  and  theref oi^ 
if  the  oonstruetion  I  incline  to  put  on  the  terms  of  s.  210  be  right, 
in  the  absence  of  consent  on  the  part  of  the  plaintiff  the  Court  had 
no  power  to  vary  the  contract  and  direct  payment  by  ixMtahnents, 
but  if  it  had  that  power,  I  am  of  the  same  mind  with  my  honorable 
eoUea^^e^  that  there  was  no  sufficient  reason  for  ita  exeroise  in  this 
case,  and  that  it  has  exercised  it  injmriously  to  the  plaintiff  by  the 
length  of  the  period  over  whioh  the  instalments  aare  extended,  and 
by  allowing  a  rate  of  interest  less  than  the  ordinary  market  rate 
on  mortgages  of  land  when  the  payment  is  so  long  deferred.  On. 
this  ground  I  also  concur  in  the  result  of  the  judgment  of  my 
honorable  colleague. 

The  proceeding  to  whidi  the  Subordinate  Judge  adverts  as  oon- 
taining  a  consent  on  the  part  of  the  appellant  to  take  payment  by 
instalments  has  been  considered.  The  appellant's  pleader  no  doubt 
0tated  his  dlient  was  willing  to  take  payment  by  instalments  spread 
over  three  years,  but  his  offer  was  not  accepted,  and  he  was  there- 
fore at  liberty  to  insist  on  the  payment  of  the  debt  forthwith.  I 
0onour  then  in  the  decree  proposed  by  my  honorable  ooUeagne. 
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Oldfield,  J. — The  plaintiff  sued  for  the  recovery  of  a  sum  of 
money  with  interest  secored  by  the  mortgage  of  immoveable  pro- 
perty. The  lower  Court  found  in  favor  of  the  plaintiff  as  to  the 
amount  due,  but  made  a  decree  to  the  effect  that  the  whole  sum 
and  the  costs  of  the  suit  should  be  paid  by  instalments  of  Bs.  800, 
the  first  instalment  being  payable  by  the  end  of  the  year,  and 
interest  at  the  rate  of  6  per  cent,  per  annum  should  be  paid  on  each 
instalment  from  date  of  decree,  and  if  any  instalment  with  interest 
on  it  be  not  paid  by  the  due  date,  the  plaintiff  will  have  the  right 
to  realise  at  once  the  amount  due  from  the  hypothecated  property 
in  the  first  instance,  and  then  from  other  properties  of  the  defendants 
as  well  as  their  persons. 

The  question  in  the  appeal  preferred  by  the  plaintiff  is  whether 
the  order  directing  the  payment  by  instahneuts  can  be  set  aside,  and 
an  order  made  for  enforcement  of  the  hypothecation  by  sale  of  the 
property  in  the  event  of  the  immediate  non-payment  of  the  debt. 

The  lower  Court's  order  has  been  made  under  s.  194  of  Act  YIII 
of  1859,  and  a  question  has  been  raised  whether  that  section  is  ap- 
plicable to  decrees  for  the  payment  of  money  by  sale  of  immoveable 
property.  I  shoidd  hesitate  to  hold  that  the  section  contemplates 
a  distinction  of  the  kind  suggeeed,  and  I  incline  to  think  that^ 
whether  the  decree  decrees  the  payment  of  money  simply,  or  proceeds 
to  direct  its  realisation  by  sale  of  particular  property  mortgaged  as 
security  in  event  of  non-payment,  it  is  still  a  "  decree  for  the  payment 
of  money  "  in  the  words  of  the  section,  when  the  Court  may  order 
the  amount  to  be  paid  by  instalments.  There  seems  no  reason 
why  a  simple  debt  should,  when  decreed,  be  payable  at  the  discre- 
tion of  the  Court  by  instalments,  and  not  a  debt  secured  by  the 
mortgage  of  immoveable  property.  On  the  contrary  when  there  is 
Buoh  security  there  is  all  the  less  risk  to  the  creditor  from  delay  iu 
payment  incident  to  payment  by  instalments. 

But  it  is  only  on  su£Scient  reason  being  shown  that  a  Court  can 
exerdse  the  power  allowed,  and  no  sufficient  ground  is  disclosed 
here.  All  that  the  Subordinate  Judge  says  on  the  point  is  that  th6 
defendants  are  hard  pressed,  and  he  holds  it  not  unfair  that  the  instal- 
ments should  be  paid  at  the  rate  of  Bs.  800  per  annum.   The  reason 
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1879     afisigned  amounts  to  nothing  more  than  an  inability  to  pay,  but  tlttt 
BiMDi.    is      finfiSoient  reason  why  exeoution  should  not  at  onoe  proceed. 
Teamaj>    h  ig  denied  that  the  plainti&  were  willing  to  allow  the  defend- 
Madho    ants  to  pay  the  debt  by  instalments,  but  at  any  rate  any  offer 
Pbabad.    jjj^q       not  aooepted,  and  there  is  no  reason  why  the  claim  should 
not  be  decreed.   The  decree  should  be  modified  and  the  claim 
decreed,  with  costs  and  interest  at  6  per  cent,  from  date  d  the  in- 
stitution of  the  suit,  by  sale  of  the  property  hypotiiecated,  and  thia 
appeal  decreed  with  costs. 


1879                   Brfore  Mr.  Justice  Pearson  and  Mr.  Jiutiee  Oldfidd, 
J muary  23.   

  8ABASUTI  (DiPBTOAHT)  v.  MANNU  (PtAiirTiF»).» 

Declaratory  Decree^Hindu  Laio^Inheritancs^Sudra^Illegitiflufte  Am, 

In  a  suit  merely  for  a  declaration  of  right  in  respect  of  certain  property, 
the  lower  appellate  Conrt,  considering  that  the  suit  was  really  one  for  the 
possession  of  such  property,  allowed  the  jdaintiff  to  make  up  the  full  amount 
of  court-fees  required  for  a  suit  for  possession.  The  plaint  in  the  anit 
was  not  amended,  and  the  lower  appellate  Court  erentually  gave  the  plaint- 
iff a  declaratory  decree.  Held,  on  second  appeal  by  the  defendant,  who 
objected  that  a  suit  merely  for  a  declaratory  decree  could  not  be  inaintaiiied, 
that  such  objection  ought  not  to  be  allowed  under  the  circumstances. 

The  illegitimate  offspring  of  a  kept  woman  or  continuous  coneulnne 
amoDgst  Sudras  are  on  the  same  level  as  to  inheritance  as  the  issue  of  a 
female  slave  by  a  Sudra.  Under  the  Mitakshara  law  the  son  of  a  female  alave 
by  a  Sudra  takes  the  whole  of  his  father's  estate,  if  there  be  no  sons  by  a 
Wedded  wife,  or  daughters  by  such  a  wife,  or  sons  of  such  daughters.  If 
there  be  any  such  heirs  the  son  of  a  female  slave  will  participate  to  the 
extent  of  half  a  share  only.  Held  therefore  that  M,  the  illegitimate  sen  of 
an  ahir  by  a  ooniiiiuous  concubine  of  the  same  caste,  took  his  father's  estate 
in  preference  to  the  daughter  of  a  legitimate  son  of  his  father  who  died  m 
the  father's  lifetime^ 

Thb  facts  of  this  case  are  sufficiently  stated  for  the  purpoeee 
of  this  report  in  the  judgment  of  the  High  Court. 
Lala  Lalta  Prasad^ior  the  appellant. 
Mr.  Conlan  and  Babu  Barodha  Prasad^  for  the  respondent 

»  Second  Appeal,  No.  888  of  1878,  from  a  decree  of  W.  Young,  Esq , 
Officiating  Judge  of  Mainpuri,  dated  the  28th  June  1878,  reversing  «  <ieme 
of  Maulvi  Hamid  Hasan  Khan,  Subordinate  Judge  of  Mainpuri,  dated  tha 
22nd  February  1877, 
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The  judgment  of  the  High  Court  was  delivered  by  1879 
Oldfibld,  J. — The  plaiiiti£E,  who  is  m  ahir^  brought  this  suit  Sabasuti 
for  a  declaration  of  his  right  as  heir  to  all  the  property  left  by  his  ^j^^'^^ 
father,  Baldeo  Prasad.  The  Court  of  first  instauoe  found  the  plaint*- 
i£E  to  be  an  illegitimate  son  of  Baldeo  Prasad,  and  therefore  not 
entitled  to  inherit.  The  appeal  oame  before  the  Judge,  Mr.  Tyrrell^ 
and,  on  an  objection  as  to  the  insuffioiency  of  the  stamp,  he  per^ 
mitted  the  plaintiff  to  make  up  the  full  amount  of  fees  required 
for  a  suit  for  possession  of  the  property,  which  the  Judge  oonsi" 
dered  was  the  real  object  of  the  suit.  He  also  found  plainti£E  to  be 
the  illegitimate  son  of  Baldeo  Prasad  by  a  woman  of  the  aJUr  class, 
and  he  remanded  the  suit  for  a  finding  as  to  the  custom  prevaii- 
ing  in  res  pect  to  ihe  right  of  inheritance  of  such  a  son.  The  appeal 
was  finaU J  disposed  of  by  Mr.  Young,  before  whom  the  finding  on 
the  issue  remitted  oame,  which  was  to  the  efikct  that  the  issue  of 
a  oonoul»ne  of  the  same  caste  inherits  property  equally  with  the 
children  of  the  lawful  wife.  Mr.  Young  has  held  on  the  precepts 
of  Hindu  law,  and  without  allowing  distinctions  with  reference  to 
the  kind  or  degiee  of  illegitimacy  that  the  illegitimate  offspring 
of  a  Sudra  by  a  woman  of  the  same  caste  will  have  a  right  of  in- 
heritance in  default  of  legitimate  male  issu«,  and  he  has  giyen  a 
decree  declaring  the  plaintiff  to  have  established  his  right  in  the 
property  in  suit. 

The  first  plea  in  appeal  takes  the  objection  that  a  suit  for  a 
declaration  of  right  cannot  be  maintained.  We  consider  the  plea 
cannot  now  be  allowed  under  the  circumstances.  There  is  no 
doubt  that  the  cMm  is  one  for  a  declaration  of  a  right  only,  and 
that  the  plaint  has  never  been  amended,  and  the  decree  passed  is 
only  for  a  dclaration  of  a  right,  but  the  plaintiff  has  paid  full 
institution  fees,  and  we  are  not  disposed  to  throw  out  the  suit 
at  this  stage. 

The  next  plea  is  to  the  effect  that  it  is  only  the  son  bom  of  a 
female  slave  as  distinct  from  a  concubine  who  can  inherit  the  pro- 
perty of  a  Sudra.  We  consider  that  the  plaintiff's  right  of  in. 
heritanee  is  one  which  should  be  determined  by  Hindu  law,  and 
the  law  of  succession  applicable  is  stated  in  Mitakshara,  oh.  i, 
s.  xii,  w.  1  and  2,  and  is  to  the  effect  that  the  son  begotten  on  a 


Digitized  by  Google 


136 


THE  INDIAN  LlW  EEPORTS.  [FOL.  II- 


1879  female  slave  takes  the  whole  estate  if  there  be  no  sons  of  a  wedded 
S1.BA8DT1  daughters  of  such  a  wife  or  sons  of  daughters  ;  but  if  there 

V.  l>e  any  of  the  aboTe-named  heirs  the  son  of  a  female  Blare  will 
Mahku.  pj^j^^pj^t^  fQ  pijaif  a  share  only, — Itahi  v.  Oovind  (1) ;  Chuaiurfa 
JRunmurdun  Syn  v.  Sahib  Purhlad  8yn  (2),  and  Inderan  Vabtngf- 
puly  Taver  v.  Ranumoamj/  Pandia  Talavar  (3)  may  be  referred 
to  for  authority  that  illegitimate  sons  of  Sudras  inherit  as  hsm ; 
and  there  is  authority  for  holding  that  there  is  no  subh  distim3tion 
as  is  contended  for  between  a  son  bom  of  a  slave  and  of  a  eon- 
oubine.  The  question  will  be  found  very  fully  discussed  in  die 
decision  of  the  Bombay  High  Court  above  oited^  which  held  that  the 
illegitimate  ofEspring  of  a  kept  woman  or  continuous  coneuhbe 
(and  that  is  what  the  plaintiff  before  us  is  found  to  be)  amongst 
Sudras  are  on  the  same  level  as  to  inheritance  as  the  issue  di  a 
female  slave  by  a  Sudra,  and  this  view  accords  with  the  opinion 
expressed  in  a  decision  of  the  Madras  High  Court  (4),  and  is  in 
accordance  with  Strange's  Hindu  Law,  4th  ed.,  p.  69  ;  West  and 
Buhler,  2nd  ed.,  p.  110 ;  and  Colebrooke*s  Dayabhaga,  ch.  ix,  w. 
29, 80, 31,  and  Digest,  Bk.  v,  oh.  iii,  v.  clxxiv.  It  is  opposed  to  a  deci- 
sion of  the  Calcutta  High  Court  (5)  and  to  a  note  to  be  found  in 
Macnaughten's  Hindu  Law,  vol.  ii,  p.  15.  The  former  is  a  case 
decided  by  the  law  of  the  Bengal  school,  and  the  decision  proceeds 
very  much  on  rejecting  the  hitherto  accepted  translation  by  Cole- 
brooke  of  passages  in  the  Dayabhaga,  and  the  opim'on  expressed 
in  Macnaughten's  Hindu  Law  does  not  seem  to  accord  with  what 
was  held  in  a  case  reported  at  p.  256  of  the  same  volume. 

The  plaintiff  is  heir  in  preference  to  the  defendant,  who  is  the 
daughter  of  a  legitimate  son  of  Baldeo  Prasad,  who  died  in  his 
father's  lifetime,  and  it  is  not  urged  that  there  are  any  nearer  heirs 
living.  The  other  pleas  in  appeal  have  no  weight.  We  dismiss 
the  appeal  with  costs  (6). 

Appeal  dUmimd. 

il)  I.  L.  B.,  1  Bom.,  97.  (6)  The  plaintiff  in  this  case  was 

(2)  7  Moore's  Ind.  App.,  18.  presumabry  not  the  offspring  of  an  in- 

(S)  S  B.  L.  B.,  p.  C,  i .  cestnons  or  adulterous  intercourse. 

(4)  PandaiyaTelaverT,  Puli  Telaver,  Suchoffspringithas  been  held  cannot 
1  Mad.  H.  C.  B.,  478.  inherit— see  JDalti  ParUi  I^aymdu  t. 

(5)  Narain  Dhara  y.  Rahhal  Gain,  Dati  Bangaru.Nayudu,4MtA.E.O 
I.  L.  B.,  I  Calc ,  1.  B.,  204. 
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Brfi>re  Mr.  Justice  Spankie  and  Mr.  Justice  Oldfield.  1879 
XALIAN  DAS  (PtAiimPF)  v.  TIKA  EAM  akd  akothkb  (Dbpbkdjlkts).*  ^^^^^ 
JLet  Xrni<flS7B  (N.'W.F.  RetU  Act),  s.  96,  {m)  and  (n)— Jurisdiction^ 
Civil  Court — Bevenue  Court. 

T,  the  occnpanoy-tenant  of  certain  lands,  gave  fa  lease  of  his  occupancy- 
rights  for  a  term  of  twenty  years.  In  the  execution  of  a  decree  for  the 
ejectment  of  T  from  snch  lands  obtained  by  the  landholder  against  T  in  a 
suit  to  which  JTwas  no  party,  JT  was  ejected  from  snch  lands.  This  decree 
was  subsequently  set  aside,  and  T  recovered  the  occupancy  of  such  lands. 
ETeld,  in  a  suit  by  JT  against  T  and  the  landholder,  in  which  JC  claimed  the 
occupancy  of  the  lands  and  mesne  profits  for  the  period  during  his  dispos- 
session, in  Tirtue  of  the  lease,  that  the  suit  was  one  cognisable  in  the  Civil 
Courts  and  not  one  on  the  subject-matter  of  which  an  application  of  the 
nature  mentioned  in  s.  95  of  Act  XVIII  of  1873  could  have  been  made, 
80  as  to  give  the  Courts  of  Bevenue  exclusive  jurisdiction  in  such  matter. 

Thb  facts  of  this  case  were  as  follow  :  BalMahen  and  Seva  Bam 
were  the  tenants  with  a  right  of  occupancy  of  certain  lands.  Go- 
bind  Bam,  the  kaiinda  of  Thakur  Das,  the  zamindar  of  these  lands, 
sued  in  his  own  name  Balldshen  and  Seva  Bam  in  the  Eevenue 
Court  for  arrears  of  rent  and  to  eject  them,  and  eventnally  obtained 
a  decree  on  the  25th  August  1871.  On  the  26th  August  1871 
Balkishen  and  Sheva  Bam  gave  EaUan  Das  a  lease  of  their  occu- 
pancy rights  in  the  lands  for  a  term  of  twenty  years.  On  the  25th 
July  1872  the  decree  dated  the  25th  August  1871  was  in  effect 
set  aside  by  the  appellate  Court  on  the  ground  that  the  Bevenue 
Court  of  first  instance  had  no  jurisdiction.  Notwithstanding  this 
execution  of  that  decree  was  taken  out  by  Gobind  Bam,  and  on  the 
18th  April  1873  Kalian  Das,  who  had  obtained  possession  of  the 
lands  as  lessee  of  Balkishen  and  Seva  Ban,  was  dispossessed.  Sub- 
sequently the  appellate  Court  granted  a  review  of  the  judgment  dated 
the  26th  July  1872,  and  on  the  1st  July  1874  it  dismissed  Gobind 
Bam's  suit  on  the  ground  that  Gobind  Bam  could  not  sue  in  his 
own  name.  The  decision  of  the  appellate  Court  dated  the  1st  July 
1874  was  affirmed  by  the  High  Court  on  special  appeal.  While 
the  special  appeal  ,  was  pending  Balkishen  and  Sava  Bam  both 
died,  and  Thakur  Das  also  died.   On  the  deaths  of  these  persons 

*  Second  Appeal,  No.  878  of  1878,  from  a  decree  of  G.  L.  Lang,  Esq., 
Officiating  Juage  of  Aligarh,  dated  the  Uth  June  1878,  reversing  a  decree 
of  Manlvi  Fand-nd  din  Ahmad,  Snbordinace  Judge  of  Aligarh,  dated  the 
32nd  December  1877. 
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1879  Tika  Bam,  the  hmt  of  Balkiehen  and  Seva  Bam,  and  Ganga  Knar, 
ELiLiAw  DxB      widow  of  Tbakur  I>afi,  enter^  into  an  agreement  with  eaoh 


other,  nilder  which  TikaBamreooYtBred  the  oooupanoy  of  the  lands. 
In  August  1877  Kalian  Das  brought  the  present  suit  in  the  Civil 
Court  against  Tika  Ram  and  Gunga  Kuar,  claiming  a  declaration 
of  this  right  to,  and  possession  of,  the  lands  in  virtue  of  the  lease,  and 
also  certain  mesne  profits.  The  Court  of  first  instance  gave  him  a 
decree,  holding  that  the  suit  was  cognizable  in  the  Civil  Courts. 
On  appeal  by  the  defendant  Tika  Ram,  the  lower  appellate  Court 
di^nissed  the  suit^  referring  the  plaintiff  to  the  Revenue  Courts,  on 
the  ground  that  the  subject-matter  of  the  suit  was  one  <m  which 
appUmtions  of  the  nature  mentioned  in  (m)  and  (n),  a.  95  of  Act 
XVIII  of  1873,  might  be  made,  and  of  which,  tiierefore,  no 
Courts  other  than  Courts  of  Revenue  could  take  cognizance  under 
the  ptovisions  of  that  section. 

The  plaintiff  appealed  to  the  High  Court  contending  that  the 
suit  was  cognizable  in  the  Civil  Courts. 

Babu  Jogindra  Nath  Chmidkrij  for  the  appellant. 

Munshi  Hanuman  Ptasad  and  Lala  Lalta  Prasady  for  the 
respondents. 

The  judgment  of  the  Court  was  delivered  by 

Spansib,  J. — The  plaintiff,  appellant,  is  a  sub-t^iant,  iJAiwinig 
under  a  lease  for  a  term  of  twenty  years.  The  ooeupaacy-tenant, 
defendant,  under  whom  he  holds  was  ejected  in  execatioii  of  a  de- 
cree held  by  the  zamindar,  also  impleaded  in  this  suit.  Though 
plaintiff,  app^ant,  was  no  party  to  the  suit  in  which  a  decree  had 
been  made  against  the  occupancy-tenant,  he  nevertheless  lost  his 
possession  when  the  decree  was  executed.  Subsequently  the  decree 
of  which  execution  was  taken  out  was  set  aside,  and  the  defendant, 
the  occupancy-tenant,  resumed  possession  of  his  holding,  bat 
refused  to  give  it  up  to  the  plaintiff,  his  sub-tenant.  The 
suit  is  one  which,  in  our  opinion,  is  cognizable  by  the  Civil 
Court,  and  the  claim  not  one  regarding  which  application  oould 
have  been  preferred  to  the  Collector  under  s.  95  of  the  Rent  Act. 
We  are  fortified  in  this  opinion  by  a  precedent  of  this  Court  (1) 
(1)  S.  A.,  No.  1116  of  1877,  not  reported. 
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dated  let  March  1878.   We  decree  the  appeal,  reverse  the  judg-  19^^ 
nmt  of  ihfi  lower  iqppellate  Court,  and  return  the  case  to  that  Kllus  Das 
Court  for  retrial  on  the  merits.    Costs  will  abide  ihe  result  of  r^jj^^j^ 
a  new  trial. 

Cause  remanded. 


CRIMINAL  JURISDICTION. 


Brfore  Mr,  Justice  Pearson.  February  6 

EMPJIESS  OF  INDIA  v.  BAM  ADHIN  xjtd  qth;bbs.  ^ 

ActXLVqf  1860  {PencU  Code),  ss.  71,  U6,  147,  819,  B29—qfenee  made 
up  qf  several  offences — Rioting — Hurt. 

Bioting  and  causing  hurt  in  the  course  of  such  rioting  are  distinct  offences 
and  each  offence  is  separately  punishahle. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  297  of  Act  X  of  1872.  The  peti- 
tioners>  eight  in  number,  in  pursuance  of  a  common  object,  assaulted 
another  party  composed  of  seven  persons..  In  the  afiEray  which 
ensued  members  of  both  parties  were  injured.  The  petitioners 
were  separately  charged  with,  convicted  of,  and  punished  for 
offences  under  ss.  147  and  323  of  the  Indian  Penal  Code  by  Mr. 
E.  White,  Joint  Magistrate  of  Allahabad,  on  the  4th  November  * 
1878 ;  and  these  convictions  and  sentences  were  affirmed  by  Mr. 
H.  Lushington,  Sessions  Judge  of  Allahabad,  on  the  16th  Decem- 
ber 1878. 

Mr.  Cokin,  tor  the  petitii^neiif ,  contended  thfit  they  could  not  be 
punished  both  tor  ibe  oSenoe  of  rioting  and  for  that  of  voluntarily 
oausing  grievous  hurt. 

The  Junior  Gfocemment  Pleader  (Babu  Dwarka  Naih  Banatii)^ 
for  the  Crown. 

PiAJusoN,  J. — ^It  is  contended  that  both  sentences  under  ss.  147 
and  328  of  the  ^dian  Penal  Code  cannot  stand.  In  support  oi 
the  contention  reference  is  made  to  the  case  of  Queen  v.  Babiutta 
(1)  disposed  of  by  Norman  and  Seton-Karr,  J  J.,  on  16th  January 
1867.  In  that  case  the  prisoners  had  been  convicted  under  ss. 
(1)  7  W.  B.,  Or.  >8. 
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I87d      147  and  304,  and  it  was  held  that  a  separate  oharge  for  the  former 
EMFBB88  OF  offenoo  wa8  not  snstainablei  and  that  the  fact  of  his  having  been 
Idpia     present  as  a  member  of  the  unlawful  assembly  should  have  been 
Eam  Adhin.  treated  as  pajrt  of  the  evidence  of  the  major  offence.    Beference  is 
also  made  to  Mr.  Justice  Oldfield's  ruling  in  the  case  of  Que^n  v, 
Mangroo  (1).    The  prisoner  had  been  convicted  of  an  attempt  to 
kidnap  and  of  wrongful  confinement ;  and  it  was  held  that  the  two 
convictions  could  not  be  upheld.    The  case  is  postponed  for  a  week 
to  enable  the  learned  counsel  for  the  petitioners  to  search  for  more 
precedents  in  point. 

The  following  judgment  was  delivered  by  the  Oourt  at  the  ad- 
journed hearing  of  the  case: 

PsARSONy  J. — ^To-day  it  is  brought  to  my  notice  that  the  learned 
Judges  Norman  and  Seton-Karr  in  the  case  of  the  Queen  v.  KaUa- 
chand  (2)>  disposed  of  by  them  on  the  29th  April  1867,  held  rioting 
armed  with  deadly  weapons  to  be  a  distinct  offence  from  stabbing 
a  person  on  whose  premises  the  riot  took  place,  and  each  to  be 
separately  punishable.    It  appears  that  in  the  case  of  Queen  v.  Har- 
gobind  (3),  decided  by  this  Court  on  the  7th  July  1871,  Mr.  Justice 
Turner  held  that  persons  found  guilty  of  rioting  may,  if  the 
circumstances  warrant  it,  be  convicted  of  the  several  offences  of 
rioting  armed  with  deadly  weapons,  culpable  homicide,  and  grievous 
hurt.    The  learned  Judge  referred  to  the  case  of  Rahi^ulla  men- 
tioned above,  and  expressed  his  dissent  from  the  ruling  therein,  and 
observed  that  a  different  view  of  the  law  had  heretofore  obtained  in 
this  Court.   It  further  appears  that  the  learned  Judges  of  the 
Calcutta  Court  who  disposed  of  Jtabi-ulla^s  case  ruled  in  a  different 
direction  in  the  case  disposed  of  by  them  in  the  following  month  of 
ApriL    On  the  whole  the  precedents  which  have  been  produced  are 
opposed  to  the  contention  in  this  case.   It  is  obvious  to  remark 
that  rioting  and  unlawful  assembly  are  offences  against  the  pubUo 
tranquillity,  while  assault,  hurt,  &c.,  are  offences  affecting  the 
human  body.   Seeing  no  sufficient  reason  for  interference,  I  reject 
this  application. 

Application  reeded. 

(1)  H.  C.  E.,  N.-W.  P.,  1874,  p.  298.      (2)  7  W.  E ,  Cr.  60. 
(8)  H.  C.  E.,  N.-W.  P.,  1871,  p.  174. 
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APPELLATE  CIVIL.  _  iw»  _ 

February  7, 

Btfore  Mr,  Justice  Pearson  and  Mr.  Justice  Spankie, 
BHIKHAM  DAS  (Plaintiff)  v,  PUBA  and  anothbb  (Dbfxndants).* 
JSinduLaw — Family  dwelling-house — Ancestral  property— Mortgage — Sale 
in  Execution  qf  decree. 

L,  a  Hindu,  mortgaged  the  dwelling-house  of  his  family,  such  dwelling- 
liouse  being  ancestral  property.  Held^  in  a  suit  against  L*s  mother  and 
wife  to  enforce  the  mortgage,  brought  after  Vs  decease,  that  the  mortgage 
could  be  enforced.  Mangala  Debi  y.  Dinanath  Bose  (I)  and  Gauri  t. 
Ckandramani  (2)  distinguished. 

This  was  a  suit  against  the  widow  and  the  wife  of  one 
Ijaohnii  Narain,  deceased,  for  certain  moneys  charged  by  the 
deceased  on,  amongst  other  properties,  the  dwelling-house  of  the 
family,  such  dwelling-house  being  ancestral  property.  The  defend- 
ants set  up  as  a  defence  to  the  suit  that  they  had  no  other  place 
to  reside  in  except  the  family  dwelling-house,  and  that  they 
possessed  a  right  of  residence  therein,  and  Lachmi  Narain  was 
therefore  not  competent  to  mortgage  the  same.  The  Court  of 
first  instance  refused  to  give  the  plaintiff  a  decree  for  the  sale  of 
the  dwelling-house  on  the  ground  that  the  defendants  possessed  a 
right  of  residence  therein,  and  Lachmi  Narain  was  consequently 
not  entitled  to  mortgage  it.  In  support  of  this  ruling  the  Court 
referred  to  Mangla  Debi  v.  Dinancdh  Bose  (1)  and  Oauri  y.  Chan" 
dramani  (2).  On  appeal  by  the  plaintiff  to  the  lower  appellate 
Court,  that  Court  agreed  in  the  views  of  the  Court  of  first  instance. 

The  pMntiff  preferred  a  second  appeal  to  the  High  Court,  con-» 
tending  that  Lachmi  Narain  was  competent  to  mortgage  the  house 
and  the  mortgage  was  enforceable. 

Pandit  Ajudhia  Nath  and  Muushi  Sukh  Ram  for  the  appellant. 

Pandit  Bishambar  Nath^  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Peabson,  J. — The  decisions  to  which  the  lower  Courts  have 
referred  do  not  rule  that  an  ancestral  house  cannot  be  sold  in  exe- 

*  Second  Appeal,  No.  968  of  1878,  from  a  decree  of  U.  Lusbington, 
Es^.,  Judge  of  Allahabad,  dated  the  20th  May  1878,  affirming  a  decree  of 
Bai  Makhan  Lai,  Subordinate  Judge  of  iillahabad,  dated  the  14th  Febru- 
ary 1878. 

(1)  4  B.  L.  R.  O.  J.,  72  ;  S.  C,  12  W.  E.  O.  J.,  86. 

(2)  I.  L.  R.,  1  All.,  262. 
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1879  oution  of  a  decree,  if  the  judgment^debtor's  widow  be  residing  in 
Bhikhak  it.  They  relate  to  the  qaesti<mi  not  at  present  raised  in  this  case, 
as  to  whether  the  widow  could  be  onsted  by  the  aaotion-ptirchaser' 
PuBi..  In  the  present  case  (he  house  was  hypothecated  before  the  rigUs 
of  the  respondents  arising  out  of  the  d^nise  of  Xjaohmi  Nazain  had 
accrued.  We  accept  and  decree  the  appeal  with  oostsy  and  in 
modification  of  the  decree  of  the  lower  Courts  decree  tiiat  portion 
of  the  claim  which  was  dismissed  by  them. 

Appeal  alknt^, 

1879  Brfore  Mr.  Juitice  Pearson  and  Mr.  Justice  Ol^yUld, 

February  10.   SAHAI  PANDEY  akd  othbbs  (DBPBWDAirTs)  v.  SflAM  NARAJTSr  ato 

1.K0THBB  (Plaintiffs).* 

Mortgage — First  and  second  moriaages — Assignment  by  mortgagee^Migkts 

of  assignees. 

In  March  1866  the  proprietors  of  a  oertain  share  in  a  certain  Tillage 
mortgaged  the  share  to  B,  giving  him  possession  of  the  share,  and  stipoJatiog 
that  the  mortgagee  should  take  the  pro6ts  of  the  share  in  lieu  of  interest, 
and  that  the  mortgage  should  he  redeemed  on  payment  of  the  principal  sob 
without  interest.  In  April  1866  B  mortgaged  his  rights  and  interests 
under  the  mortgage  of  March  1866  to  8,  retaining  possession  the  shaie* 
In  February  1869  the  proprietors  of  \he  share  again  mortgaged  it  to  JB  for 
a  further  loan.  Under  this  mortgage  E  was  entitled  to  take  the  profits  of 
the  share  in  lieu  of  interest,  and  the  mortgage  was  redeemable  on  payment 
both  of  the  principal  sum  due  thereunder  and  of  that  due  imder  the  mort- 
gage of  March  1866  without  interest,  or  the  mortgagors  were  entitled  to 
redeem  a  oertain  portion  of  the  share  on  payment  of  a  proportionate  nmomnlk 
of  such  sums,  without  interest^  on  a  particular  day  in  any  year.  In  August 
1872  8  obtained  a  decree  on  the  mortgage  of  April  1866,  directing  the 
sale  of  B^s  rights  and  iatmsts  under  the  mortgage  of  March  1866  in  satis* 
&oUon  of  such  decree.  In  May  1874  E  assigned  by  sale  to  iV  his  riglUa 
and  interests  under  the  mortgage  of  February  1869  retaining  possesaiGB 
of  the  share.  In  April  1877  B's  rights  and  interests  under  the  mortgage 
of  March  1866  were  sold  in  execution  of  the  decree  of  August  1872,  and 
were  purchased  by  8,  who  obtained  possession  of  the  share.  HM,  in  a 
suit  by  N  against  8  to  obtain  possession  of  the  share  in  virtue  of  the  assign- 
ment of  May  1874t  that,  under  the  circumstances  of  the  case,  3  was 
entitled  as  against  iVto  the  possession  of  ihe  share  as  first  mortgagee. 

Thb  facts  of  this  ease  were  as  follows :  In  March  1866  Gays 
Prasad  and  Shimbu  Prasad,  the  owners  of  a  four-anna  share 
in  a  certain  village  mortgaged  the  share  to  one  Ramzan  for 

•  Second  Appeal,  No.  948  of  1878,  from  a  decree  of  C.  Daniell,  Esq^ 
Officiating  Jadge  of  Gorakhpur,  datad  the  18th  July  1878,  affii^mg  a 
decree  of  Maulvi  Sultan  Hasan,  Subordinate  Judge  of  Gorwipur.  dated 
the  7th  May  1878. 
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Us,  4,400,  plaoing  the  mortgagee  in  posseBaion.   Under  the  terms  of 
tioB  mortgage  the  mortgagee  was  entitled  to  the  profits  of  the 
sliare  in  lieu  of  interest,  and  the  mortgagors  were  entitled  to 
redemption  on  payment  of  the  prmoipal  sum  advanced  without 
interest.    On  the  19th  April  1865  Bamzan  suh-mortgaged  the 
share  to  Sahai  Fandey  and  certain  other  persons  for  Rs.  2,351, 
retaining  the  diare  in  his  own  possession.   Under  the  terms  of 
this  mortgage  the  mortgage-money  was  to  be  repaid  together  with 
interest  at  nine  per  cent,  per  annum  within  one  year.    On  the  5th 
February  1869  Qtiya  Prasad  and  Shimbu  Prasad  again  mort- 
gaged the  share  to  Bamzan  for  a  further  advance  of  Bs.  1,600. 
Under  the  terms  of  this  second  mortgage  the  mortgagee  was 
entitled  to  tiie  profits  of  the  share  in  Heu  of  interest^  and  the  mort- 
gagors were  entitiled  to  redeem  the  whole  eOiare  on  payment  of  the 
principal  sums  due  imder  both  mortgages  without  interest,  or  a 
certain  portion  of  the  share  on  the  payment  of  a  proportionate 
amount  of  such  sums  without  interest  on  the  15th  Jeth  Sudi  of  any 
year.   On  the  1st  August  1872  Sahai  Pandey  and  his  co-mort- 
gagees obtained  a  deoree  against  Bamzan  on  the  mortgage  doted  the 
19th  April  1865,  directing  that  his  rights  and  interest  under  the 
mortgage  of  March  1875  should  be  sold  in  satisfaction  of  such 
decree.   On  the  16th  May  1874  Bamzan  assigned  by  sale  to  Sri 
Niwas  and  Sham  Narain  his  rights  and  interests  under  the  mort- 
gage dated  the  5th  February  1869,  he  retaining  possession  of  tiie 
Axre.    In  April  1877  the  rights  and  interest  of  Bamzan  under 
the  mortgage  of  Mmrch  1865  were  sold  in  the  execution  of  the  decree 
dated  the  l^t  August  1872,  and  were  purchased  by  Bahai  Pandey 
and  his  co-mortgagees,  the  decree-holders,  who  obtained  possession 
of  the  share.   The  present  suit  was  brought  by  Sri  Niwas  and 
Sham  Narain  against  Sahai  Pandey  and  his  co-mortgagees  for 
the  possession  of  the  share  in  virtue  of  the  assignment  dated  the 
IGth  May  3874,  and  for  certain  mense  profits.   The  Court  of 
first  instance  gaye  the  plaintiffs  a  decree  for  possession  of  sixteen 
sixtieths  of  the  share  as  representing  Bamzan's  interests  under  the 
second  mortgage,  the  remaining  fifty-four  sixtieths  representing 
his  interests  under  the  first  mortgage.   On  appeal  by  the  defend- 
ants the  lower  appellate  Oourt  affirmed  the  decree  of  the  Court  of 
first  instance. 


1879 


SiHl.1 
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1879        The  defendants  appealed  to  the  High  Court  contending  that 
Saha^i     they  were  entitled  as  first  mortgagees  to  the  possession  of  the  en- 
Pahdbt   tire  share. 

V, 

Nab^n.  Conlafif  Pandit  Acffudhia  Prasad^  and  Lala  LaUa  Prasad, 

for  the  appellants. 

Pandit  Bishambar  Nath  and  Maulvi  Mehndi  Hasan,  for  the  re- 
spondents. 

The  judgment  of  the  Court  was  delivered  by 

Oldfibij),  J. — ^The  faots  found  are  these :  The  owner  of  the 
property  in  suit,  a  four-anna  share  in  a  certain  mauza,  mortgaged 
~  it  to  Bami»ji  in  1272  fasli  for  Bs.  4,400  and  put  the  mortgagee  in 
possession;  a  condition  of  the  mortgage  being  that  the  mortgagee 
should  enjoy  the  profits  in  lieu  of  interest,  and  the  mortgage  should 
be  redeemed  on  payment  of  the  principal.  After  this  in  the  same 
year  Bamzan  sub«mortgaged  the  same  four-anna  share  to  the 
defendants  (appellants)  for  Bs.  2,35 1,  retaining  possession  of  the 
share  himself.  Subsequently  in  1 276  fasli  the  owner  of  the  pro- 
perty made  a  second  mortgage  of  the  same  share  to  Bamzan  for 
Bs.  1,600,  on  the  same  footing  as  to  interest  and  enjoyment  of  rents 
as  the  first  mortgage,  the  mortgage  being  redeemable  on  payment 
of  the  principal  due  on  both  mortgages,  or  a  one-anna  one-pe 
share  of  the  estate  being  redeemable  on  payment  of  a  proportionate 
amount  of  the  debt.  Bamzan  in  1281  fasli  sold  his  interest  under 
this  second  mortgage  to  the  plaintiffs  for  Bs.  1,800,  but  as  has 
been  found  retained  possession  of  the  mortgaged  share.  The 
defendants  in  1279  faeU  (i.e.  1872  A.D.)  sued  Bamzan  on  the 
mortgage  in  their  favour  and  obtained  a  decree  for  its  enforcement, 
and  in  1877,  in  execution  thereof »  sold  Bamzan's  interest,  whioh 
they  themselves  bought,  and  were  put  in  possession  of  the  share. 
The  plaintiffs  now  seek  to  dispossess  them  by  virtue  of  the  right 
under  the  second  mortgage  made  to  Bamzan  which  they  purcbaaed. 

On  the  facts  found  it  appears  to  us  that  the  defendants  by  rea- 
son of  their  interest  as  sub-mortgagees  of  the  whole  four-anna 
share  under  the  first  mortgage  made  to  Bamzan,  and  as  purchasen 
under  the  decree  they  obtained  against  him  of  his  interest  under 
the  first  mortgage,  are  entitled  to  possession  of  the  property  as 
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xnortgagees  in  preferenoe  to  the  plaintiffa,  who  have  only  obtained  1879 

an  asfiignment  of  the  interest  of  Bamzan  under  the  seoond  mortgage  Sahai 

made  to  him.    We  therefore  reverse  the  decrees  of  the  lower  P-^nm^ 

V, 

Courts,  and  decree  the  appeal  and  dismiss  the  suit  with  costs  in  all  Sham 
CoTirtB. 

  Appeal  allowed. 

FULL  BENCH, 


Btfore  Mr,  Justice  Turner,  Offg.  Chirf  Justice,  Mr.  Justice  Pearson,  Mr.  1879 

Justice  Spankie,  and  Mr.  Justice  Oldfield.  February  17. 

BHAGWANTI  (Dbpbndakt)  v.  RVTDR  MAN  TIWAEI  (PLAiimFF) 
Ad  XVIII  qf  ISIS  (N.'W.  P.  Bent  Act),  s.  d^Tenant  at  a  fixed  rate^Ex- 
proprietary  Tenant — Occupancy  Tenant — Inheritance  to  Eights  qf  Oocu^ 
pancy. 

Held  the -pToviso  to  the  last  clause  of  s.  9  of  Act  XYIII  of  1878 
refers  only  to  the  holdings  of  ex-proprietary  tenants  and  occupancy  tenants 
and  not  to  tenants  at  fixed  rates. 

This  was  a  suit  for,  amongst  other  things^  the  possession 
of  oertin  land,  being  the  holding  of  one  Behsa,  deceased,  a  tenant 
at  a  fixed  rate.  The  plaintifif^  who  was  the  third  cousin  of  the 
deceased  husband  of  Behsa,  claimed  the  holding  by  right  of  inherit- 
ance. The  Court  of  first  instance  gave  the  plaintiff  a  decree. 
On  appeal  by  the  defendants  they  contended  that  the  plaintiff' 
being  a  collateral  relatiye  of  Behsa,  and  not  having  shared  in  the 
oultivation  of  her  holding,  was  not  entitled  to  inherit  the 
holding,  under  the  provisions  of  the  proviso  to  s.  9  of  Act  XVIII 
of  1873.  The  lower  appellate  Court  held  that  that  proviso  was 
applicable  to  tenants  with  a  right  of  occupancy  and  not  to  tenants 
at  fixed  rates. 

The  defendants  preferred  an  appeal  to  the  High  Court  contend- 
ing  again  that  the  plaintiff  was  not  entitled  to  inherit  with  reference 
to  the  provisions  of  s.  9  of  Act  XVIII  of  1873.  The  Court  (Pearson, 
J.,  and  Oldfield,  J.)  referred  to  the  Full  Bench  the  question 
whether  the  proviso  in  the  last  clause  of  s.  9  of  Act  XVIII  of 
1873  refers  only  to  the  holdings  of  persons  having  rights  of  oocu- 
panoy,  or  also  to  the  holdings  of  tenants  at  fixed  rates. 

Mr.  Niblettj  ior  the  appellant. 

*  Second  Appeal,  No.  1486  of  1877,  from  a  decree  of  H.  A.  Harrison,  Esq., 
Officiating  Judjg^e  of  Mirzapor,  dated  the  18th  September  1877,  affirming  a 
decree  of  Maalvi  Bnh-ul-la,  Officiating  Monsif  of  Mirzapur,  dated  the  Idth 
June  1877. 
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Pandit  JJudhia  Natk^  for  the  roBpondent. 


The  following  jadgments  were  delivered  by  the  Full  Bench  : 


TlWi.BI. 


TuBNEK,  0.  0.  J.— The  ninth  section  of  the  Eent  Act  XVm 
of  1873  declares  what  powers  of  alienation  and  sncoession  attach  to 
the  rights  of  occupancy  described  in  the  preceding  sections.  It 
deals  first  with  tenants  at  fixed  rates,  and  declares  simply  that 
their  right  is  heritable  and  transferable.  It  then  proceeds  to  de> 
clare  that  no  other  right  of  occupancy  is  transferable  by  grant,  will, 
or  otherwise^  except  to  a  particular  class,  namely,  co-sharers  in  such 
right,  and  then  declares,  in  respect  of  such  last-mentioned  right, 
that  is  to  say  a  right  of  occupancy  other  than  the  right  of  a  tenant 
at  fixed  rates,  that  if  the  person  entitled  to  it  dies  it  shall  devolTe 
as  if  it  were  land,  subject  to  the  proviso  that  no  collateral  relative 
of  the  deceased  who  did  not  then  share  in  the  cultivation  of  his 
holding  shall  be  entitled  to  inherit  under  this  section ;  tiiat  is  to  say, 
it  limits  the  right  of  succession  imder  this  provision  of  the  Aot  to 
the  lineal  descendants  of  the  desceased  occupier,  and  in  default  of 
them  to  such  of  the  collaterals  as  at  the  time  of  the  death  of  the 
deceased  occupier  shared  in  the  cultivation  of  the  holding.  It  has 
been  urged  that  the  words  under  this  section",  indicate  that  the 
light  of  succession  is  limited  as  well  in  the  case  of  tenants  at  fixed 
rates  as  in  the  case  of  other  tenants  with  a  right  of  occupanoy, 
and  that  the  proviso  applies  to  all  rights  of  succession  dedared  in 
that  section.  It  is  not  necessary  to  determine  whether  the  words  on 
wfaudi  relianoe  is  placed  are  mere  surplusage,  nor  whether  it  would 
have  been  more  correct  to  substitute  for  them  the  words  ^  nnder  tbe 
preceding  dause,"  nor  whether,  as  has  been  suggested  at  the  bar, 
they  were  introduced  to  show  that  the  limitation  of  inheritanoe  did 
not  extend  to  right  of  succession  derived  from  custom,  but  to  xights 
of  succession  created  b;  the  section  in  favour  of  tenuts  with  a 
right  of  occupancy  other  than  tenants  at  fixed  rate,  for  the  language 
of  the  section  is  of  itself  suffioienfiy  elear.  The  proviso  is  limited 
to  such  of  the  collateral  relatives  of  ^  the  deeeased  "  as  ^ '  then  "  shared 
in  the  cultivation  of  the  holding.  These  terms  clearly  relate  to 
the  person  and  the  time  mentioned  in  the  preceding  otaoae. 
When  any  person  entitled  to  such  last-mentioned  right  dies.  ^ 
The  section  having  first  mentioned  and  dealt  with  the  rights  of  a 
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tetrant  at  fixed  rates,  the  right  last-mentioned  is  the  right  of  Ocou'*  1879 
pancy  other  than  a  right  at  fixed  rates.   Moreover,  the  oonstmotion  BhaowIhti 
oontended  for  would  leave  a  tenant  at  fixed  rates  at  liberty 
to  transfer  his  estate  in  his  lifetime  to  whomsoever  he  pleased,  Tiwaxi. 
while  it  would  plaoe  on  the  devolution  of  the  right  by  inheritance 
an  onerous  restriotion.    The  proviso  is  undoubtedly  Umited  to  the 
devolution  by  inheritance  of  those  rights  of  occupancy  dealt  with 
in  the  preceding  clause,  and  does  not  affect  the  succession  to  the 
rights  of  tenants  at  fixed  rates. 

Pbabson,  J.^In  my  opinion  the  proviso  does  not  refer  to  the 
holdings  of  tenants  at  fixed  rates.  The  words  in  the  third  dauso 
of  the  section  lasfr-mentioned  rights"  clearly  refer  to  the  right 
mentioned  in  the  preceding  section,  which  is  the  right  of  occupancy- 
tenants  other  than  those  who  hold  at  fixed  rates ;  and  the  clause 
declares  how,  when  any  person  entitled  to  sudi  last  mentioned 
right  dies,  the  right  shall  devolve ;  while  the  proviso  immediately 
following  that  no  collateral  relative  of  ike  deceased  who  did  not 
then  share  in  the  cultivation  of  his  holding  shall  be  entitled  to 
inherit,  deariy  refers  to  the  person  entitled  to  the  same  laat-mentUm'' 
ed  right  who  has  died,  and  to  him  alone.  The  use  of  the  word 
*^  oiause instead  of  section would  apparentiy  have  been  more 
proper. 

Bpankib,  J. — ^Under  the  first  clause  of  s.  9  of  the  Bent  Act  the 
right  of  tenants  at  fixed  rates  is  declared  to  be  heritable  and 
transferable.  The  words  are  shall  be heritable  and  transferable. 
There  is  no  limitation  and  proviso  to  this  declaration.  The  clause 
deals  with  t^iants  having  a  right  of  occupancy  defined  in  s.  6  of 
the  Act  as  tenants  at  fixed  rates.''  The  next  clause  deals  with 
other  tenants  having  a  right  of  occupancy,  but  not  at  fixed  rates. 
It  declares  that  no  other  right  of  occupancy  shall  be  transferable 
by  grant,  will,  or  otherwise,  except  as  between  ooHshaiers  in  such 
right.  The  third  clause  declares  that,  when  ai]y  person  entitled 
to  *^such  last-mentioned  right  dies>  tiie  right  shaU  devolve  as 
if  it  were  land.*'  What  is  *'  the  right  last-mentioned,"  not  rights, 
be  it  observed?  Clearly,  that  other  right  of  occupancy  that 
is  held  by  tenants  who  are  not  ^*  tenants  at  fixed  rates."  The 
proviso  therefore  that*  no  collateral  relative  of  the  deceased  who 
did  not  share  at  the  time  of  his  death  in  the  cmltivation  of  his 
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1879  holding  shall  be  entitled  to  inherit  under  this  section''  t^pf&m 
BRjLQWkxn  ^  thoBe  tenants  haying  rights  of  oooapanoy  but  not  at  fissi 
EtTDB  Mah  '^^^  words  **  under  this  section  "  are  awkwardly  expcened, 

TiWABi.  but  there  can  be  litle  doubt,  I  think,  that  the  proviso  applies  only 
to  those  tenants  who  are  occupancy-tenants  within  the  meaning  d 
8.  8  of  the  Act,  those  persons  alone  possessing  the  ^last-mentioiied 
right "  referred  to  in  the  third  clause  to  which  the  proviso  is  at- 
tached. It  is  possible,  perhaps  probable,  that  the  proviso  was  doe 
to  the  somewhat  uncertain  wording  of  s.  6  of  Act  X  of  1859,  wbicb 
acknowledges  the  right  of  occupancy  of  a  ryot  cultivating  or  bedd- 
ing land  for  twelve  years.  Then  it  is  declared  that  the  holding  of 
the  father  or  other  person  from  whom  a  ryot  inherits ''  shall  be 
deemed  to  be  the  holding  of  the  ryot  within  the  meaning  of  this 
section."  Under  the  Eent  Act,  XVIII  of  1873,  the  right  in  sodi 
cases  shall  devolve  as  if  it  were  land,  with  this  proviso  ihai  "  no 
collateral  relative  of  the  deceased  who  did  not  then  share  in  the 
cultivation  of  this  holding  shall  be  entitled  to  inherit  under  thk 
section."  This  view  of  the  case  seems  to  show  that  the  lib^y  of 
tenants  at  fixed  rates  to  deal  with  their  right  is  absolutely  withoot 
limit,  and  inheritance  follows  the  usual  course  with  regard  to  the 
devolution  of  property,  according  to  the  law  which  applies  to  tl» 
deceased  tenant,  whereas  that  law,  whatever  it  may  be,  is  so  br 
controlled  by  s.  9  of  the  Bent  Act  that,  in  eases  of  rights  of  occopancj 
acquired  under  s.  8  of  the  Act,  no  collateral  relative  of  the  deceased 
who  did  not  share  in  the  cultivation  of  his  holding  shall  be  entitled 
to  inherit. 

Oldfifld,  J, — I  concur  in  the  view  taken  by  Mr.  Justioe 
Spankie.   

CIVIL  JURISDICTION. 


1879  Btfore  Mr,  Justice  Pearson  and  Mr,  Justice  Oldfield. 

February  21.  qHAEAN  BAI  and  others  (Plaintipps)  v.  AJUDmA  BAI  ahd 

OTHBBS  (DbPBNDAKTS).* 

Suit  for  the  Cancellation  of  a  Document — "  Suhjeot-maUer  in  dispute'* — 
Appeal^Jurisdiction—Aet  VI of  ISli  {Bengal  Civil  Courts  Act),s.S2. 

The  plaintiffs  sued  for  the  cancellation  of  a  bond  for  the  payment  d 
£s.  6,000  together  with  interest  thereon  at  the  rate  of  four  per  cent,  per 

•Application,  No.  STB  of  1878,  for  revision  of  an  order  of  B,  Wall, 
Esq.i  Officiating  Judge  of  Ghdzipur,  dated  the  26(h  August  1878. 
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mensem,  alleging  tiiat  they  had  executed  sneh  bond  under  the' impression  1879 
thmt  it  was  a  bond  for  the  payment  of  Bs«  8«000  together  with  interest 
tlierean  at  the  rate  of  one  and  a  half  per  cent,  per  mensem,  whereas  the  Chabav 
defendants  had  fraudulently  caused  them  to  execute  the  bond  in  suit.  The 
plaintiffs  paid  into  Court  Bs.  3,000  together  with  interest  at  the  rate  of  one  ^^pHia 
and.  a  half  per  cent. per  mensem.  Seld  that  the  value  of  the  subject-matter  Kii. 
in  dispute  was  the  difEerenoe  between  Bs.  8,000  and  Bs.  6,00 J  or  there- 
abouts, and  therefore  the  appeal  from  the  decree  of  the  Court  of  first 
instance  preferred  to  the  District  Judge  was  eognizable  by  him. 

This  was  a  suit  for  the  oanoellation  of  a  bond  for  Bs.  6^000, 
dated  the  17th  Novamber  1877,  in  whioh  it  was  stated  that 
interest  was  payable  on  tiie  prindpal  sum  at  the  rate  o{  Bs.  4  per 
oeoL  per  mmsem.   The  plaintiflb,  the  obligors  of  the  bond,  sued 
BlIegiTig  that,  haying  borrowed  Bs.  3>000  from  the  d^endants^  they 
bad  agreed  to  give  them  a  bond  for  the  payment  of  that  sum  to- 
gether with  interest  at  the  rate  of  Be»  1-8-0  per  oent.  per  mensem, 
and  that  they  had  ezeonted  the  bond  in  suit  under  the  impression 
fhat  it  was  the  bond  they  had  agreed  to  give,  and  that  they  had 
subsequently  discovered  that  the  defendants  had  fraudulently 
caused  them  to  execute  a  bond  for  the  payment  of  Ba.  6^000  with 
interest  at  Bs.  4  per  cent,  per  mensem.   The  plaintiffs  paid 
Bs.  3,000  into  Court  together  with  interest  at  the  rate  of  Be.  1-8-0 
per  .cent.   The  Court  of  first  instance  gave  the  plaintifEs  a  decree. 
On  ojipeal  by  the  defendants  to  the  District  Judge  the  Judge  held 
tiiat  the  value  of  the  subject-matter  of  the  suit  exceeded  Bs.  6,000^ 
and  that  consequently  he  had  no  appellate  jurisdiction  in  the 
matter,  bat  that  the  appeal  lay  to  the  High  Court. 

The  defendants  applied  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  622  of  Act  X  of  1877,  on  the  ground 
that  the  District  J udge  had  refused  to  exercise  the  jurisdictiou  vested 
by  law  in  him. 

The  Junior  OovernmefU  Pleader  (Babu  Dwarha  Nath  Bamrjt) 
and  Munahi  Hamman  Prasad^  for  the  petitioners. 

Pandit  Buhamhhar  Nath  and  Lala  Lalta  Prasad^  for  the  oppo- 
site parties. 

The  judgment  of  the  High  Court  was  delivered  by 
Pearson,  J. — The  value  of  the  subject-matter  in  dispute  in  this 
suit  appears  to  us  to  be  the  difference  between  Bs.  8^000  and 
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Bb.  6,000  or  thereabouts.  We  are  therefore  of  opinion  that  the 
appeal  preferred  to  the  ZHa,  Judge  was  oognizable  by  him,  and  we 
aeoordingly  allow  this  applioation  with  costsy  set  aside  the  lower 
Court's  order,  and  direct  it  to  replace  the  appeal  on  its  file  and  to 
dispose  of  it  according  to  law. 

Application  allowedL 


FULL  BENCH. 


1879         Brfore  Sir  Sohert  Stuart,  Kt^  Chief  Justice,  Mr.  Justice  Pearson,  Mt% 
I*ebruary2^.        Justice  Turner,  Mr.  Justice  Oldfield,  amd  Mr.  Justice  BrodkurH. 

NEHALO  (Dmmkwt)  v.  EISHEN  LAL  jutd  othbbs  (PtAiimm).* 

JBMu  Law^Widow's  Estate,  Fnfiitureqf-^UnokasHty  during  Wid4mkood. 

Held,  under  the  Mitakshara  law«  that  a  widow,  who  has  onoe  inherited  the 
estate  <^  her  husband,  is  not  liable  to  forfeit  that  estate  by  reason  of  her 
subsequent  unchastity.  The  nding  of  the  majority  of  the  Fall  Bench  of 
the  Calcutto  High  Court  in  KeryKolUan^  r.  Moneeram  KoUta  (I)  foUowed. 

The  facts  of  this  case  were  as  follows:  Nehalo,  who  had  succeed- 
ed to  the  separate  estate  of  her  deceased  husband,  Ganga  Biahan, 
made  a  gift  of  such  estate  to  TJmrao  Singh,  a  minor,  the  grandson 
of  Sheo  Singh,  her  deceased  husband's  elder  brother.  Elahen  Lai 
and  certain  other  persons^  claiming  to  be  the  next  reversioners  to 
the  estate  of  Qanga  Bishan^  sued  Nehalo  and  TJmrao  Singh  to  set 
aside  this  gift,  and  to  obtain  possession  of  the  property,  alleging 
that  Nehalo  had  become  unchaste  after  her  husband's  death,  and 
had  consequently  forfeited  his  estate.  Nehalo  admitted  that  mnoe 
her  husband's  death  she  had  given  birth  to  an  illegitimate  diild,  but 
contended  that  the  suit  was  not  maintainable,  inasmuch  as  TTmrao 
Sing  was  the  adopted  son  of  Ganga  Bishan,  having  been  adopted 
by  her  after  her  husband's  death,  with  the  permission  of  her 
husband,  and  he  was  consequently  the  heir  to  the  estate  of  Gunga 
Bishan.  The  Court  of  first  instance  allowed  this  contention  and 
dismissed  the  suit.  On  appeal  by  the  plaintifib  the  lower  appellate 
Court  reversed  the  decree  of  the  Court  of  first  instance,  holding  that 

•  Special  Appeal,  No  1202  of  1878,  from  a  decree  of  £.  H.  Smith,  Esq^ 
Subordinate  Judge  of  Meerut,  dated  the  19th  July  1878,  reversing  a  decree 
of  Munshi  Bam  Lai,  Munsif  of  Gh4ziabad,  dated  the  29th  Apnl  1878. 

(1)  13  B.  L.  E.,  1 ;  19  W.  R,  867- 


1879 
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>>y  reason  of  her  imohastity  Nehalo  had  forfeited  her  hashand^s  1879 
estate^  and  that  the  adoption  of  TTmraoSingh  was  invalid,  as  Nehalo  Nbhalo 
had  no  airthorify  from  her  hnsband  to  ad<^t  a  son.   The  lower  -g^^^Jl^j^ 
appellate  Ooiurt  remand  the  snit  to  the  Oonrt  of  first  instance  to 
determine  whether  or  not  the  suit  was  maintainable  by  the  plaintiffs 
in  the  presence  of  other  heirs  of  whioh  there  appeared  to  be  seyeral. 

The  defendants  appealed  to  the  Bagh  Court  contending  that 
Nehalo  kad  not  forfeited  her  husband's  ee^te  by  reason  of  her 
nnbhastity. 

The  Division  Bmoh  before  whidh  the  appeal  came  for  hearing 
(PbarsoN)  J.,  and  TubnbB|  J.)  having  regard  to  JTery  KoUtany  v, 
Maneermt^  KoUta  ^1)  referred  to  the  Full  Bench  the  question 
whether^  under  the  Hindu  law  prevailing  in  these  Provinces,  a 
widow  who  has  once  inherited  the  estate  of  her  deceased  husband 
is  or  is  not  liable  to  forfeit  that  estate  by  reason  of  unohastiigr. 

Babu  Jogindro  Nath  Chaudhri  and  Pandit  Nand  Lal^  for  tJie 
appellants. 

Munshi  Hamman  Proiody  for  the  i^spondents. 

The  following  judgments  were  delivered  by  the  Full  Bench ! 

Stuart,  G.J.  —After  repeated  oonrideration  of  the  argum^ts 
and  authorities  referred  to  in  this  case,  I  feel  that  I  can  add  no- 
thing to  what  is  clearly  laid  down  in  the  judgment  of  the  Calcutta 
High  Oourt  But  in  expressing  this  opinion  I  desire  to  confine 
myself  to  the  principles  and  authorities  of  the  Hindu  law,  for 
I  can  derive  no  useful  analogy  from  any  rule  or  principle  of  the 
law  of  England  or  from  any  other  European  system  of  jurispru* 
denoe. 

PsARSONy  J. — The  question  referred  to  the  Full  Bench  has  been 
exhaustively  considered  and  discussed  by  the  learned  Judges  of  the 
Calcutta  High  Court.  It  seems  unnecessaiy  to  repeat  at  length 
the  arguments  used  by  them  on  both  sides  of  the  question  and  im- 
possible to  add  thereto.  After  full  consideration,  the  conclusion 
to  which  I  have  come  is  that  the  question  was  rightly  answered  in 
the  negative  by  the  majority  of  those  learned  Judges,  and  that  we 
(1 )  18  B.  L.  E.,'  1 ;  19  W.  K.,  867. 
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1879      should  return  the  same  answer  to  the  Benoh  whieh  has  pot  Uie 
Nbbalo    question  to  u8« 

V, 

EjsbbkLal.  The  opposite  conolusion  is  oertainly  not  an  unavoidable  infer- 
ence from  the  text  of  Catayana  mainly  relied  on  in  support  of  it : 
''Let  the  sonless  widow,  preserving  (unsullied)  her  husband's  bed 
and  residing  with  her  venerable  relative,  eat  or  enjoy  moderately" 
not  so  long,  be  it  observed,  as  she  remains  chaste  or  resides  wiUi 
her  protector  but  until  her  death.''  The  text  is  in  its  form  and 
may  well  be  in  substance  a  mere  injunction.  It  enjoins  submis- 
sion to  the  venerable  relative,  purity  of  life,  and  moderation  in 
enjoyment,  and  presents  a  marked  contrast  to  the  text  under  the 
authority  of  whkh  a  virtuous  widow  succeeds  to  her  husband's 
estate  Let  the  wife  who  is  not  unchaste  take  her  husband's 
wealth."  This  text,  though  an  injunction  in  form,  is  much  mord 
in  substance.  It  speaks  of  chastity  as  a  condition  of  succession. 
On  the  contrary,  as  regards  the  text  first  quoted,  the  Privy  Council 
has  ruled  that  a  widow  does  not  forfeit  the  estate  which  has  devol- 
ved upon  her  from  her  husband  merely  because  she  ceases  to  reside 
with  the  venerable  relative  who  represents  her  husband's  family  ; 
or,  in  other  words,  that  such  residence  is  not  a  condition  of  her 
retaining  that  estate. 

Then  there  is  the  text  which  says  that  a  ^<  woman  who  acts 
maliciously  and  is  shameless  and  a  destroyer  of  porperty  and 
addicted  to  immorality  is  unworthy  of  wealth."  This  cannot, 
without  violence,  be  construed  to  mean  that  she  is  to  be  deprived 
of  property  which  has  come  into  her  possession. 

Nor  can  the  teixt  which  authorises  ishe  husband^i  brothers  to 
withhold  maintenance  from  his  widow  if  she  becomes  unchaste  be 
fairly  so  construed.  The  termination  of  a  duty  of  giving  food  and 
clothing  to  a  person  is  a  very  difEerent  thing  from  the  commenoemmt 
of  a  right  to  take  away  from  that  person  property  belonging  to 
her. 

The  penalty  of  forfeiture  for  unchastity,  if  not  warraatqd  by 
the  texts,  can  hardly  rest  firmly  on  other  grounds.  The  argument 
that  an  unchaste  widow  can  no  longer  perform  acts  beneficial  to 
her  husband's  soul  is  met  by  the  consideration  that  there  is  no 
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«88ential  oonneotion  between  stioh  acts  and  the  property,  and  that  1B79 
an  appointment  which  has  been  made  by  reason  of  an  exifiting  Nbhalo 
oapaoity  in  the  person  appointed  is  not  always  avoided  ipso  facto  ^^^^^ 
"by  the  subsequent  loss  of  the  particular  capacity.    The  argument 
that  she  takes  the  estate  or  continues  to  hold  it  after  her  husband's 
death  as  half  of  her  husband's  body»  and  cannot  be  regarded  as 
8uoh,  or  as  such  retain  it,  after  having  become  unchaste,  is  met  by 
the  consideration  that,  if  the  estate  was  still  possessed  by  the  hus- 
band after  his  ^ea&  in  the  person  of  his  widow,  a  son  would  not 
take  it  in  preference  to  the  widow.    The  argument  that  the  estate 
doee  not  vest  in  the  widow  because  her  rights  in  it  are  of  a  limited 
and  qualified  [nature  is  not  weighty ;  for  a  limited  right  may  vest 
as  well  as  a  perfect  one. 

TuRNEE,  J. — Although  at  the  hearing  I  was  inclined  to  hold 
otlierwise,  and  although  I  have  been  a  party  to  one  or  more  rulings 
to  the  contrary,  further  consideration  has  satisfied  me  that  there  is 
not  sufficient  authority  for  holding  that  a  widow  who  has  inherit- 
ed her  husband's  separate  estate  will,  under  the  law  we  are  bound 
to  administer,  forEeit  her  eietate.   The  only  arguments  which  can 
be  adduced  in  support  of  the  contention  that  the  estate  having  once 
vested  is  forfeited  by  unchastity  appear  to  me  to  be  the  follow^ 
ingy  viz^  (i)  that  she  takes  the  estate  because  she  is  able  to  confer 
spiritual  benefits  on  the  deceased  superior  to  those  which  can  be 
conferred  by  any  other  heir,  and  that  forfeiting  the  capacity  by 
tanohastity  she  forfeits  the  wealth  ;  (ii)  that  from  the  use  of  ihe 
prstost  participle    palat/anti*^  ia  the  text  of  Menu,  ^*a  woman 
preserving  her  husband's  bed,  &a,"  a  condition  **dum  casta  fuirii*^ 
is  to  be  inferred ;  (iii)  that  inasmuch  as  the  allotment  made  by  a 
joint  &mily  to  a  widow  in  lieu  of  maintenance  may  be  resumed  if 
die  becomes  imdiast^  (Smriti  Chandrika,  ch.  xi,  s.  1,  w.  47  and 48), 
it  may  be  inferred  that  a  widow  who  has  inherited  the  separate 
property  of  her  husband  would  forfeit  her  estate  by  similar  mis- 
conduct ;  and  (iv)  that  on  remarriage  the  estate  is  forfeited. 

To  these  arguments  I  think  a  sufficient  answer  may  be  made. 
The  tert  of  Menu  refers  to  the  period  at  which  the  inheritance  d^ 
volves  and  the  succession  is  to  be  ascertained,  and  merely  prescribes 
as  a  rule  of  inheritance  that  a  chaste  wife  succeeds  to  the  separate 
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1879     estate  of  her  husband  in  default  of  male  issuoi  and  does  not  attach 
Nbhalo    a  oondition  to  the  estate  taken  by  the  widow  ;  and  it  is  a  strong 
isoutLai.  ^^^'8'™®^*'  ^  favour  of  this  view  that  the  oommentators  who  aie 
generally  exhaustive  in  their  comments  on  texts  have  omitted  any 
mention  of  the  oondition. 

Again,  the  allotment  of  property  in  lieu  of  maintenance  is  the 
voluntary  act  of  the  family,  and  differs  in  this  material  partioolar 
from  an  estate  devolving  by  law  on  the  widow  without  the  consent 
of  the  family,  and  while  the  family  may  be  at  liberty  to  resume  thdr 
free  gift,  it  cannot  be  inferred  from  this  rule  that  they  have  power 
to  take  from  her  the  estate  which  vested  in  her  by  law ;  and  it  is  the 
more  remarkable  that,  if  they  had  such  power,  the  author  of  Smriti 
Chandrika  should  not  have  adverted  to  it  equally  with  the  rule  from 
which  the  argument  is  derived.  Agcdn,  on  remarriage  the  woman 
becomes  a  member  of  the  &mily  into  which  she  remarries,  but  un* 
chastity  does  not  deprive  her  of  membership  in  the  family  into 
which  she  married. 

The  argument  that  a  widow  inherits  for  the  purpose  of  con* 
f erring  benefits  on  her  husband  by  the  employment  of  his  wealth 
for  pious  purposes,  and  that  she  consequently  forfeits  the  eetate 
when  she  is  no  longer  able  to  perform  the  ceremonies  which  are 
incumbent  on  a  widow,,  proceeds  on  an  incomplete  statement  of  the 
grounds  for  the  widow's  succession.  This  point  was  considered  and 
determined  by  the  Privy  Ooimcil  in  Katma  Natchiar  v.  The  Be^  of 
Shivagunga  (1),  and  it  was  ruled  that  *4t  is  on  the  principle  of 
survivorship  that  the  qualification  of  the  widow's  right  established 

by  the  Mitakshara  must  be  taken  to  depend  (2),"  and  the 

text  is  cited  :  Of  him  whose  wife  is  not  deceased  halE  the  body 
survives,  how  should  another  take  the  property  while  half  the  body 
of  the  owner  lives  P  " 

The  principle  that  the  degree  of  benefit  which  may  be  oonf erred 
on  the  deceased  by  the  employment  of  his  wealth  regulates  the  suc- 
cession may  be  invoked  in  aid  of  the  widow's  right  to  succeed,  but  it 
is  not  the  the  sole  principle  on  which  the  right  is  founded,  and  as  is 

(1)  9  Moore's  I.  A.,  589. 

(2)  At  p.  eii. 
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shown  in  the  saooesBlon  to  a  oo-paroener'B  inteTest  in  an  undivided  1879 
estate  it  is  subordinate  to  the  principle  of  sorvivorship.  Kxhalo 

This  being  so,  it  appears  to  me  the  text  of  the  Mitakshara,  di.  ii,  KishbhL^i. 
B.  10»  V.  6,  and  the  Yiramitrodaya  dted  in  Mr.  Justioe  West's  work 
(1)  are  pertinent.  In  these  texts  it  is  declared  that  disqualification 
arimng  before  partition  deprives  the  disqualified  of  their  shares,  but 
that  one  already  separated  from  his  oo-heirs  is  not  by  disqualifioa- 
tion  deprived  of  his  allotment. 

The  same  principle  applies  to  the  succession  of  the  widow. 
Adnltery,  unrepented  of  and  unatoned,  prevents  the  estate  from 
vesting  in  her.  Should  it  have  vested  she  does  not  lose  it  by  sub* 
sequent  immorality. 

OiJ>PiSLD,  J. — The  question  referred  has  already  been  fully  dis- 
cussed by  the  High  Court  of  Bengal  in  Eery  KoUiany?.  Moneeram 
KoUia  (2)  •  The  contention  that  a  Hindu  widow  who  has  once  suo- 
oeeded  to  her  husband's  estate  forfeits  it  by  reason  of  unchastity 
appears  to  rest  on  the  ground  that  chastity  is  the  absolute  condition 
on  which  she  holds  the  estate,  and  forfeiture  the  penalty,  or  that  she 
holds  the  estate  for  certain  purposes,  the  due  fulfilment  of  which 
is  dependent  on  her  remaining  chaste,  and  forfeiture  follows  as  a 
penalty  on  the  failure  to  perform  them  by  reason  of  imchastity. 

It  IB  asserted  that  this  rule  of  law  is  to  be  gathered  from  the  texts 
which  indicate  the  importance  of  chastity,  the  dependence  of  women, 
the  limited  nature  of  the  interest  held  by  them  in  the  husband's 
estate,  and  on  the  fact  that  their  right  to  the  succession  depends 
on  their  capaoiiy  to  confer  benefits  on  the  soul  of  the  husband ;  that 
the  texts  of  the  Hindu  Law  make  the  chastity  of  the  widow  the 
tx>ndition  for  taking  and  for  retaining  the  estate,  as  well  as  for 
taking  and  retaining  allowances  for  maintenance  and  Btridhan^  or 
a  woman's  particular  property,  all  of  which  are  alike  forfeited  by 
reason  of  unohastiiy.  We  have  to  consider  this  question  with  re- 
ference to  the  law  prevailing  in  the  Benares  school. 

It  may  be  admitted  that  the  widow  succeeds  her  husband  with 
reference  to  her  capacity  to  perform  certain  religious  rites,  as  in 

(1)  See  p.  SOa 

(I)  18  B.  L.  B.,  1 ;  19  W.  B.,  867. 
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1879  tiie  Mitakshara,  <A.  ii,  0.  i,  v.  In  the  fintplaoefhe  wife  flhares 
Nbhalo  the  estate.  'Wife'(patm)  mgniflesawomanespoiifledinlawfidi^ 
isHBH  Lain  '  ooaf  onnably  with  the  etymology  of  the  term  as  implymg  a 
oonaezion  with  religions  rites,'' — and  other  aathorities  totheaama 
efieot ;  but  under  the  Mitakshara  law  she  oannot  be  said  to  take  the 
estate  with  the  sole  view  to  perform  suoh  rites  or  services  for  the 
benefit  of  the  deceased :  this  may  be  gatherd  from  ItQtakahaia,  eh. 
iii  8.  i»  y.  14y  and  the  following  verses,  where  the  author  is  prenag 
the  arg^ument  in  favour  of  a  wife's  sacoession,  and  dtes  the  em- 
tention  made  by  bis  opponents,  that  the  wealth  of  a  regenerate 
man  is  designed  for  religious  uses,  and  that  a  woman's  suocespion 
to  such  property  is  unfit  because  she  is  not  competent  to  the  perfor- 
mance of  religious  rites,  which  he  proceeds  to  refute  by  showing,  first, 
that  she  is  competent  to  perform  many  religious  duties,  aqd  then 
by  showing  that  wealth  is  intended  for  other  purposes  besides  reli- 
gious uses,  citing  Menu  and  Yajnavalkya,  and  implying  that  a  widow 
may  make  other  and  proper  uses  of  the  wealth,  and  does  not  hold  it 
merely  and  entirely  as  a  trustee  for  the  soul  of  her  husband,  as  some 
would  contend.  The  argument  is  thus  weakened  which  would  infer 
that  she  forfeits  the  estate  when  no  longer  able  to  perform  these 
religious  services,  but  it  may  be  also  met  by  the  fact  that  other  hdis 
whose  succession  is  also  dependent  on  &eir  capacity  to  perform 
o^rtwi  services,  do  not  admittedly  f off ^t  the  estate  on  failure  to 
perform  them,  and  that  the  same  texts  inculcate  other  duties,  on  the 
widow's  failure  to  perform  which  do  not  operate  as  forfeiture. 

It  is  asserted,  howeverj  that  there  are  texts  of  law  which  abso- 
lutely make  it  a  condition  for  retaining  the  estate  that  the  widow 
remain  chaste;  among  these  texts  is  that  from  Menu :  The  widow 
of  a  childless  man  keeping  unsullied  her  husband's  bed  and  peraever- 
ing  in  religious  observanoes  shall  present  his  funeral  oUation  aad 
obtain  his  ^tire  share  (1).'^  Thisis  the  only  text  in  the  Mitakafaara 
from  whi<^  it  can  be  inferred  that  the  obligation  of  chastity  ia  « 
continuing  one  after  succession ;  th^  are  other  passages,  but  they 
refer  to  chastity  as  a  condition  prior  to  succession  and  for  a  daim  to 
maintenance.  Th^  there  is  the  following  text  from  Oatayana :  Let 
the  childless  widow,  preserving  unsullied  the  bed  of  her  lord  and 
abiding  with  her  venerable  protector,  enjoy  with  moderation  the  pro* 
(1)  See  Mitakshara,     ii,  b.  i,  v.  6. 
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pearty  until  her  death :  after  her  let  the  heirs  take  it  (1) the  pur-  1879 
X>ort  of  these  passages  has  been  very  fully  discussed  by  the  learned  Nxhalo 
J rid^eB  of  the  High  Court  of  Bengal  in  Kery  Kolitany  y.  Monee-  -j^^^^ 
ram  Kolita  (2). 

It  is  noticeable  and  significant  that  these  passages  do  not  in 
express  terms  attach  the  penalty  of  forfeiture  for  unchastity ;  the 
first  passage  may,  I  think,  refer  to  the  succession  of  the  widow  in 
the  first  instance,  and  the  second  be  in  the  nature  of  a  precept 
inonlcating  chastity :  and  it  has  been  urged,  and  I  cannot  but  think 
with  some  force,  that  inasmuch  as  this  passage  contains  two  condi- 
tions, the  last  of  which  does  not  admittedly  carry  forfeiture  for 
failure,  there  is  no  reason  why  the  first  should  do  so. 

If,  then,  the  forfeiture  of  the  estate  for  subsequent  unchastity 
IB  to  rest  on  direct  passages  inculcating  it,  I  think  it  fails  to  be 
eetablished. 

But  it  is  admitted  that  an  unchaste  wife  cannot  succeed  to  the 
estate^  and  it  is  asserted  that  maintenance  and  itridhan^  or  her 
peculiar  property,  can  be  resumed  by  reason  of  unchastity,  and 
there  is  some  force  in  the  argument  that,  if  this  be  so,  there  may  be 
an  inference  in  favour  of  the  resumption  for  the  same  cause  of  the 
separate  estate  inherited  from  the  deceased  husband ;  but  I  think 
it  would  be  unsafe  to  deduce  the  law  as  to  one  state  of  circum- 
stances, merely  from  its  enactment  in  respect  of  another  state. 
Silence  on  a  particular  point  may  very  well  have  been  intentional, 
and  there  are  obvious  reasons  why  this  may  be  the  case  in  respect 
of  the  question  before  us,  where  the  estate  taken  is  a  separate  estate, 
and  the  certain  result  of  such  a  law  as  is  contended  for  would  be 
to  give  openings  so  constant  and  harassing  inquiries,  in  the  interest 
of  persons  with  merely  reversionary  interests. 

When  we  find  also  that  even  the  disqualifications  whi(^  operate 
as  bar  to  succession  to  property,  among  which  is  the  being  outcaste, 
will  not  operate  to  divest  property  once  it  has  vested  (see  Virami- 
trodaya),  it  is  a  fail  question  to  ask  why  unchastity  should  so 
operate. 

There  are  texts  to  show  that  maintenance  and  stridhan  are  re- 
somable  by  reason  of  unchastity,  and  it  is  hence  inferred  that  the 

(1)  See  Daj-bhsga,  oh  xi,  s  .  i,  v.  66. 

(2)  13  B.  L.  B.,  1  ;  19  W.  R.,  367. 
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1879      separate  estate  taken  by  a  widow  must  be  resumable.   In  the  Hi- 
jjbealo    takshara  the  following  passage  from  Narada  is  quoted :  "Let  them 
^*  _     allow  a  maintenance  to  his  women  for  life,  provided  these  preBarre 

JSHBNLaL.  ,  ^  r  r 

imsuUied  the  bed  of  their  lord :  but  if  they  behave  otherwise  the 
brethren  may  resume  that  allowance  (1), "  and  there  is  another 
passage  from  Yajnavalkya :  "And  their  childless  wives,  conducting 
themselves  aright,  must  be  supported,  but  such  as  are  unchaste  should 
be  expelled,  and  so,  indeed,  should  those  who  are  perverse  (2)." 
These  cure  the  only  passages  in  Mitakshara  from  which  resumption 
of  maintenace  may  be  inferred,  and  that  authority  is  silent  as  to 
the  resumption  of  stridhan;  but  it  should  be  observed  that  these 
passages  are  not  cited  in  the  Mitakshara  expressly  in  support  of 
resumption  but  are  brought  forward  as  the  arguments  sometnnes 
used  by  the  author's  opponents  against  the  widow's  right  of  succes- 
sion, and  in  favour  of  her  right  to  maintenance  only,  a  propositioo 
which  the  author  then  proceeds  to  refute ;  and  the  last  cited  passage 
is  stated  to  refer  to  wives  of  disqualified  persons.  There  is,  how- 
ever, authortiy  for  asserting  that  maintenance  may  be  resumed,  but 
be  this  as  it  may,  there  is  no  analogy  between  the  case  of  a  widow 
succeeding  to  the  separate  estate  of  her  deceased  husband  and  thai 
of  one  teeing  maintenance  as  a  charge  on  property  in  an  undivided 
family.  It  is  easy  to  understand  why  the  allowance  may  be 
resumable  in  the  last  case,  while  the  separate  estate  may  remain 
not  liable  to  be  resumed. 

As  to  the  power  to  resume  stridhan^  there  are  some  passages  in 
the  Yiramitrodaya  as  follows :  "  If  a  husband  have  a  seoond  wife 
and  do  not  show  honor  to  his  first  wife  he  shall  be  compelled  by 
force  to  restore  her  property  though  it  may  have  been  given  to 
him  out  of  kindness.  If  suitable  food,  raiment,  and  dwelling  be 
withheld  from  a  woman,  she  may  exact  her  own  property  and  take 
a  share  of  the  estate  with  the  co-heirs ; "  and  further  on  comes  the 
text :  "A  wife  who  acts  imkindly  towards  her  husband,  who  is 
shameless,  who  destroys  his  effects,  and  who  takes  delight  in  be- 
ing faithless  to  his  bed,  is  unworthy  of  separate  property:  the 
separate  property  she  may  have  received  shall  be  taken  from  her;" 

(1)  See  Mitakshara,  ch.  ii,  s.  i,  v.  7. 

(2)  See  Mitakshara,  ch.  ii,  s,  i,  t.  16. 
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and  if  all  the  passagos  be  read  together  the  separate  property  1879 
referred  to  seems  to  be  that  which  the  husband  was  obliged  by  i^bhalo 
the  previous  texts  to  give  to  the  wife  if  he  neglected  her,  and  may  jj^^^ 
not  refer  to  stridhan  generally,  and  the  passages  clearly  refer  to 
a  resumption  by  the  husband  and  not  by  other  persons  subsequently 
to  his  death. 

It  has  not  been  urged  ,  before  us  that  property  inherited  from 
a  husband  classes  as  stridhan  under  the  law  of  the  Benares  school 
and  is  necessarily  to  be  forfeited  under  these  texts. 

Then  we  have  the  opinion  of  Mr.  Colebrooke  adopted  by  Sir 
T.  Strange  :  An  unchaste  woman  is  excluded  from  the  inheritance 
of  her  husband,  but  no  misconduct  other  than  inoontinency  operates 
disinherison,  nor  after  the  property  has  vested  by  inheritance  does 
she  forfeit  it,  unless  for  loss  of  caste  unexpiated  by  penance  or 
unredeemed  by  atonement "  (1) ;  and  the  opinion  of  Mr.  Ellis, 
^ven  at  vol.  2,  p.  273,  that  the  wife  does  not  succeed  unless 
she  be  chaste,  this  is  a  necessary  condition,''  may  refer  to  her 
succession  in  the  first  instance.  The  only  authority  distinctly  op- 
posed is  Elberling,  to  the  effect  that  the  widow  enjoys  the  property 
on  two  conditions, — ^that  she  may  remain  chaste  and  that  she  does 
not  make  waste. 

The  decided  cases  have  been  very  fully  discussed  by  the  learned 
Judges  of  the  High  Court  of  Bengal.  The  first  two  (2)  may  pos- 
ribly  be  construed  to  rule  forfeiture,  but  it  is  open  to  doubt.  The 
tliird  (3)  has  reference  to  the  forfeiture  of  allowance  on  account 
of  maintenance,  and  goes  on  the  ground  that  unchastity  involves 
degradation,  which  prevents  the  widow  having  a  right  to  the 
heritage.  The  case  reported  in  the  seventh  volume  of  Selwyn's 
Beports  (4)  is  one  in  respect  of  a  widow's  maintenance.  The  case  of 
Radamoney  Raur  (5)  is,  however,  expressly,  in  favour  of  the  for- 
feiture, but  against  this  there  is  the  case  of  Saummoney  Dossee 
(6)  which  rules  that  ^Hhough,  by  Hindu  law,  incontinence  ex- 
cludes a  widow  from  succession  to  her  husband's  estate,  yet  if 

(1^  Strange,  4tlL  ed.,  by  Mayne,  136.       (4)  Bussunt  Koomaree  y.  Kummul 

(2)  See  MacDaghten's  Hindu  Law,  Koomaree. 
8rd  ed.,  vol.  ii,  pp.  19,  20,  21,  Cases  iii 

and  iy,  (6)  4  Montriou's  H.  L.  Ca.  314. 

(3)  See  Macnagliten's  Hindu  Law, 

3rd  ed.,  vol  ii,  p.  113,  Case  y.  (6)  3  T.  &  B.,  800, 
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1879  the  inheritanoe  were  once  vested  it  is  not  liable  to  be  divested 
NxBALo  nnle88  her  sabseqoent  inoontinenoe  were  accompanied  by  degrt- 
isbutLal.  XXI  of  1860  deprivation  of  caste  oonM 

no  longer  be  recognised  as  working  a  f orfeitniB  of  any  right 
or  property  or  affecting  any  right  of  inheritance/' 

In  the  case  reported  in  the  fourth  volume  of  the  Bombay  High 
Court  Beports^  p.  25  (I),  it  was  ruled  that  incontinence  exdiides 
a  widow  from  succession  to  her  husband^s  estate,  but  nothing  short 
of  actual  infidelity ;  if >  however,  the  inheritance  becomes  vested  in 
the  widow  it  is  not  by  Hindu  law  liable  to  be  divested,  unless  her 
subsequent  incontinence  be  accompanied  by  loss  of  caste  une]> 
piated  by  penance  and  unredeemed  by  atonement.  Of  cases  decided 
by  this  Oourt,  the  only  ones  which  have  been  pointed  out  are  those 
noted  (2). 

The  first  was  a  case  in  which  a  Hindu  widow  held  a  share  of 
ancestral  property  in  an  undivided  estate  for  her  maintenance.  GBie 
deserted  her  husband's  family  and  lived  with  a  paramour.  ThePandit 
consulted  by  the  Judge  was  of  opinion  that  she  forfeited  the  share 
by  reason  of  unchastity,  bat  was  still  entitled  to  maintenanoe. 
The  Sudder  Oourt  decided  that  the  share  was  forfeited,  on  the 
authority  of  the  Pandit  of  the  Court,  that  if  a  wife  be  unfaith- 
ful  to  her  husband  whilst  she  lives  with  bim,  or  forsakes  his 
home,  she  is  in  no  way  entitled  to  any  part  of  his  property  or  to 
maintenance;  nay,  her  itridhan  and  her  jewels  should  be  taken 
from  her,  and  she  should  be  banished  from  her  husband's  house." 
This  exposition  of  the  law  refers  clearly  to  the  case  of  unohasti- 
ty  during  the  husband's  lifetime,  though  the  Court  held  it  applica- 
ble to  a  subsequent  state,  but  the  case  is  not  precisely  in  point,  as 
it  refers  to  a  share  given  for  maintenance  in  an  undivided  family, 
and  not  to  the  estate  a  widow  takes  in  a  separated  family.  The 
other  case  was  where  a  widow  had  been  put  in  possession,  on 
partition,  after  her  husband's  decease,  of  a  share  of  the  joint 
ancestral  property^  and  had  subsequently  become  unchaste,  and  the 
question  decided  was  in  respect  of  her  power  to  make  a  valid  devise 
of  the  property;  it  was  held  she  could  not  do  so^  the  Court  remark- 

(1)  Parvatikom  Dhondiram  y.  Bhikukom  Dhondiram, 

(2)  Doorgee  t.  K<uhe9  Perskad,  8.  D.  A.,  N.-W.P.,  1862,  voL  i,  p.  60S  ; 
Bulloo  y.  Eamdnif  same  rolume,  p.  206. 
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ing    it  is  not  contested  that,  admitting  the  fact  of  misconduct)  the  1879 
deed  of  gift  was  altogether  illegal.*'    The  decision  therefore  does  Nehalo 
not  directly  decide  the  point  before  us,  and  both  cases  have  refer-  -^j^^^^j^j^, 
enoe  to  shares  taken  by  widows  for  maintenance  in  estates  held  by 
<K/-^roprietors,  and  will  afford  no  certain  rule  for  the  case  under 
discussion. 

It  appears  to  me  therefore  that  the  rule  of  law  which  is  now  as- 
serted is  not  one  which  is  deducible  from  the  Hindu  law  books,  and 
that  no  custom  to  support  the  rule  can  be  said  to  have  come  down  to 
us  in  practice,  supported  by  a  course  of  decisions  of  the  Courts,  and 
therefore  deserving  consideration.  On  the  contrary,  the  Hindu 
authorities  speak  with  uncertainty ;  the  highest  English  authorities 
are  opposed  to  any  such  rule  of  law ;  and  the  few  decisions  of  the 
Courts,  in  which  the  question  can  be  said  to  have  been  unmistak- 
ably decided,  give  conflicting  rulings,  while  the  later  decisions 
are  opposed  to  the  existence  of  such  a  rule  of  law. 

My  reply  to  .the  reference  is  that,  under  the  Hindu  law  govern- 
ed by  the  Mitakshara,  a  widow  who  has  once  succeeded  to  the 
Beparate  estate  of  her  deceased  husband  is  not  liable  to  forfeit  that 
estate  by  reason  of  unchastity. 

Bbodhubst,  J. — In  this  case  the  pleaders  for  Nehalo  (the  defend- 
ant), appellant,  have  relied  entirely  upon  the  judgments  of  the 
Chief  Justice  of  the  Calcutta  High  Court  and  of  those  his  honorable 
and  learned  colleagues  who  concurred  with  him  in  KeryKolitany  v. 
Moneeram  KoUta  (1).  On  the  other  side  nothing  of  any  importance 
has,  I  think,  been  urged  that  has  not  been  noticed  at  even  greater 
length  in  the  printed  judgments  of  the  case  above  alluded  to. 

From  the  Hindu  texts  referred  to  it  is  evident  that  it  is  only  the 
chaste  widow  wbo  is  entitled  to  succeed  to  the  estate  of  her  childless 
husband,  but  I  have  not  seen  any  passage  of  Hindu  law  pointed 
out  which  declares  positively  that  a  widow,  after  having  duly 
obtained  possession  of  the  estate,  can,  simply  on  account  of  her 
subsequent  incontinence,  be  deprived  of  it.  I  concur  generally  iu 
the  opinions  expressed  by  the  majority  of  the  learned  Judges  in 
the  case  above  alluded  to,  and  I  consider  that  the  Full  Bench 
ruling  of  the  Calcutta  High  Court  is  also  applicable  to  cases  of  a 
similar  description  in  these  Provinces 

(1)  18  B.  L.  B.,  1  ;  19  W.  867. 
23 
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February  1 0. 

Before  Mr,  Justice  Pearson  and  Mr,  Justice  Spankie, 
ABADI  BEGAM  (Plaintiff)  t^.  ASA  BAM  (Defendant).* 
Agreement  affecting  Land — Tranter  of  the  Land — Covenant  running  tcUk 

the  Land, 

8,  by  an  instrnment  in  writting,  duly  registered,  agreed,  for  Taluable 
couBideration,  for  himself,  his  heirs  and  succdssors,  to  pay  his  wife.  A,  a 
certain  sum  monthly  out  of  the  income  of  certain  land,  and  not  to  alienate 
such  land  without  stipulating  for  the  payment  of  such  allowance  out  of 
its  income.  He  subsequently  gaye  L  a  UBufmctuaiy  mortgage  of  the  land 
subject  to  the  payment  of  the  allowance.  L  gave  B  a  sub-mortgage  of  the 
land,  agreeing  orally  with  B  to  continue  the  payment  of  the  allowance 
himself.  Held,  in  a  suit  by  A  against  L  and  B  for  arrears  of  the  allowance, 
that  A  was  not  affected  by  any  agreement  between  L  and  i2  as  to  the  pay- 
ment of  the  allowance,  and  B,  being  in  possession  of  the  land,  was  bound 
to  pay  the  allowance. 

Thb  facts  of  this  case  were  as  follows  :    On  the  26th  February 
1866  Maujad  Ali  Shah,  who  was  indebted  at  that  time  to  his  wife, 
Abadi  Begam,  in  a  sum  of  Es.  14,000,  being  her  dower,  by  an 
instrument  in  writing,  duly  registered,  covenanted  for  himself,  his 
heirs  and  successors,  to  pay  his  wife  Bs.  12  per  mensem  out  of  tl^ 
income  of  certain  land  in  lieu  of  dower.    He  further  covenanted 
not  to  alienate  the  land  without  stipulating  for  the  payment  of  this 
allowance.   On  the  1st  December  1870  Maujad  Ali  Shah  gave 
Lachman  Singh  a  usufructuary  mortgage  of  the  land  for  seven 
years,  stipulating  in  the  deed  of  mortgage  that  the  mortgagee 
should  pay  Abadi  Begam  B«.  12  per  mensem  out  of  the  income  of 
the  mortgaged  property.    On  the  24th  August  1874  TArhmAn 
Singh  sub-mortgaged  the  land  to  Asa  Bam,  and  gave  him  posses- 
sion of  it.    At  the  time  of  this  mortgage  Lachman  Singh  agreed 
orally  with  Asa  Bam  to  continue  to  pay  Abadi  Begam  her  allow- 
ance himself.   The  present  suit  was  brought  by  Abadi  Begam 
against  Lacbman  Singh  and  Asa  Bam  for  the  arrears  of  the 
allowance.   The  Court  of  first  instance  gave  the  plaintiff  a  decree 
against  Asa  Bam  alone.   On  appeal  by  Asa  Bam  the  lower 
appellate  Oourt  reversed  the  decree  against  him^  and  gave  the 
plaintiff  a  decree  against  Lachman  Singh. 

The  plaintiff  preferred  an  appeal  to  the  High  Court,  contending 
that  she  was  entitled  to  a  decree  against  Asa  Bam. 

♦  Second  Appeal,  No.  974  of  1878,  from  a  decree  of  R.  P.  Saunders,  Esq., 
Judge  of  Farukhabad,  dated  the  29th  July  1878,  rerersing  a  decree  of 
Paiiait  Gopal  Sabai,  Munsii  of  Farukhabad,  dated  the  Stii  May  lb78. 
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Pandit  Ajudhia  Nath  and  Mnnshi  8ukh  Mam^  lor  the  appellant.  1879 

Munshi  Hanuman  Prasad  and  Lala  HarkisAen  Das,  for  the  re-  Abadi 
spondent. 

The  judgment  of  the  High  Court  was  delivered  by 

Spankib,  J. — The  plaintiff's  husband,  by  a  deed  registered  on 
the  29  th  April  1866,  settled  upon  her  a  sum  of  Rs.  12,  in  lieu  of 
dower,  to  be  paid  monthly  from  the  income  of  the  rent-free  land 
of  Nagla  Asadnagar,  in  mauzaa  Nurpura,  Jasmai,  Asmatpur,  and 
Dhalawal,  by  himself,  aod  his  heirs  and  suooessors  after  him. 
If  either  he  or  any  of  his  heirs  or  successors  failed  to  make  the 
payment  monthly,  the  lady  was  at  liberty  to  sue  for  the  sum  due 
in  the  Civil  Court.  The  deed  further  provides  that  no  transfer  of  the 
property  shall  be  made  unaccompanied  by  a  condition  providing  for 
and  securing  the  required  monthly  payment  of  Rs.  12  from  the 
profits.  When  the  plaintiff's  husband,  Maujad  Ali  Shah  had  subse- 
quently mortgaged  the  property  to  Lachman  Singh,  one  of  the 
defendants,  and  to  Madho  Singh,  on  the  1st  December  1870,  if 
was  recorded  in  the  deed  of  mortgage  that  a  monthly  allowance  of 
Bs.  1%  was  to  be  paid  to  the  plaintiff.  The  first  mortgagee  acknow- 
ledged this  fact.    The  first  mortgagee  subsequently,  on  the  24th 
August  1874,  sub-mortgaged  the  property  to  Asa  Bam,  the  other 
defendant.    The  plaintiff  therefore  sued  him  along  with  Lachman 
Singh,  the  first  mortgagee,  as  being  in  possession  of  the  lands  from 
which  the  allowance  was  to  be  paid.    The  Munsif  decreed  against 
Asa  Bam  in  favour  of  the  plaintiff,  exempting  Lachman  Singh.  The 
Judge,  however,  held  that  there  was  no  clausd  in  the  second  mort- 
gage-deed binding  him  to  continue  the  payment  of  Bs.  12  monthly 
to  the  plaintiff,  as'  had  been  the'  case  in  the  first  mortgage-deed 
with  regard  to  the  first  mortgagee,  and  further  he  found  that 
it  was  clearly  shown  by  Asa  Bam's  witnesses  that^  at  the  time  of 
entering  into  the  sub-mortgage,  Lachman  Singh  had  bound  hiknself 
to  continue  the  payment,  whereas  the  second  mortgagee  had 
never  undertaken  to  pay  it.   Moreover,  Laohman  Singh's  sons 
and  others  had  purchased  the  proprietary  rights  in  the  property, 
and  Lachman  Singh's  interest  in  it  had  never  ceased.   The  Judge 
decreed  Asa  Bam's  appeal,  and  gave  the  plaintiff  a  decree  against 
Laohman  Singh  alone. 
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^^^^  It  is  contended  that  Aaa  Earn,  sub-mortgagee^  being  in  posiee- 
Abadi  flion  of  the  property  charged  with  the  payment  of  the  moniUj 
Bboam  allowanoe  of  Rs.  12,  is  bound  to  pay  it. 
Aba  Ham.  We  are  of  opinion  that  the  contention  is  right.  The  plaintiS  is 
not  affected  by  any  arrangement  made  between  Lachman  Singh 
and  Asa  Bam.  She  looks  to  payment  of  her  allowance  from  tiie 
income  of  the  land  charged  with  the  bnrden  of  paying  it,  aid 
therefore  she  has  a  claim  upon  the  party  who  is  in  poes^skm 
of  the  lands.  In  this  case  the  sub-mortgagee,  in  accepting  the 
luortgage  from  Lachman  Singh,  must  have  been  aware  of  the  condi- 
tions under  which  the  latter  had  accepted  the  original  mortgage,  and 
therefore  ako  must  have  been  aware  of  the  lien  created  by  Maujad 
Ali  Shah  in  favour  of  his  wife,  and  which  lien,  with  or  without  notice, 
extends  to  all  persons  claiming  to  hold  the  lands,  to  the  extent  of  the 
amount  of  the  profits  set  apart  for  the  benefit  of  the  plaintiff. 
With  this  view  of  the  case  we  decree  the  appeal,  reverse  the  decree 
of  the  lower  appellate  Court,  and  restore  the  decision  of  ihe  first 
Court,  with  costs. 

Appeal  aUowtd. 


FULL  BENCH. 


1879  Before  Sir  Robert,  Stuart,  Kt,  Chitf  Justice,  Mr.  Justice  Pearsom^ 

February  2^,       3fr.  Justice  Turner,  Mr.  Justice  Spankie,  and  Mr.  Justice  Oldfitid. 

HANUMAN  TIWAEI  (Plaiktiff)  v.  CHIKAI  ah©  auotheb 

(DsPBKDAirTS).* 

Hindu  Law — Adoption  of  an  onlff  son. 

Held  (TuBHBB,  J.,  dissentiDg)  that  the  adoption  of  an  onlj  son  cannot, 
according  to  Hindu  law,  be  invalidated  after  it  has  once  taken  place. 

Thb  facts  of  this  case  were  as  follows :  One  Mata  Bakhsh,  claim- 
ing to  be  the  adopted  son  of  Durga  Prasad,  deceased,  sold  a  certain 
dwelling-house,  of  which  Durga  Prasad  had  died  possessed,  to  Ghirai, 
on  the  26th  February  1874.  The  plaintifE  in  this  suit,  Durga  Pra- 
sad's brother,  claiming  to  be  his  heir,  sued  Mata  Bakhsh  and  Chirai 
for  a  declaration  of  his  right  to,  and  possession  of,  the  house,  and  the 

•Special  Appeal,  ^o.6of  1876,froniadecreeof  J.  W.Sherer,  Esq.,  c. 8.1.. 
Jndire  of  Mirzapnr,  dated  the  27th  September  1876,  affirming  a  decree 
of  ManlTi  Zain-ul-Abdin,  Subordinate  Judge  of  Miraapur.  dated  tke 
a9th  May  1876. 
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oanoellatilon  of  the  deed  of  sale,  alleging^  amongst  other  things^  that      1 879 
Itfata  Bakhsh  was  not  the  adopted  son  of  Durga  Prasad,  and  that,  Hanumah 
admitting  the  adoption,  the  adoption  was  not  valid,  aooording  to  Hin-    Ti  w  ai^i 
da  law,  as  Mata  Bakhsh  was  the  only  son  of  his  father.    As  to  the  Crirxu 
{lu>t  of  Mata  Bakhsh's  adoption  by  Durga  Prasad,  the  Court  of  first 
instance  held  that  such  fact  was  fully  established.    As  to  the  validity 
of  the  adoption,  the  Court  held  that,  assuming  that  Mata  Bakhsh 
was  the  only  son  of  his  father,  and  that  the  adoption  of  an  only  son 
was  not  valid  aooording  to  Hindu  law,  yet  the  adoption  in  this  case 
could  not  be  deemed  invalid,  inasmuch  as  it  had  been  recognised  and 
acknowledged  for  a  long  period  of  time.    On  appeal  by  the  plaintiff 
the  lower  appellate  Court  concurred  in  the  views  of  the  Court  of 
first  instance. 

The  plaintiff  preferred  a  special  appeal  to  the  High  Court,  in  which 
he  contended  that  the  adoption  of  an  only  son  was  not  valid 
according  to  Hindu  law. 

The  Court  (Spankib,  J.,  and  Oldfibld,  J.)  referred  to  the  Full 
Bench  the  question  whether  the  adoption  of  an  only  son  is  altogether 
void,  or  whether,  once  having  been  made,  such  an  adoption  is  valid. 

Munshi  Sukh  Ram^  lot  the  appellant. 

The  Senior  Oovemment  Pleader  (Lala  Juala  Prasad)  ^  Munshi 
Banuman  Prasad,  and  Lala  Lalta  Prasad,  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

Stuabt,  O.J. — remain  of  the  opinion  which  I  formed  at  the 
hearing  that  the  answer  to  this  reference  must  be  that  the  adoption 
of  an  only  son  is  not  altogether  void,  but  that  having  onoe  been 
made,  the  adoption  is  valid.  Such  is  my  conclusion  on  the  author- 
ities, which  are,  however,  very  conflicting,  but  the  weight  of  them  is 
dearly  in  favour  of  the  validity  of  the  adoption  in  question.  In  a 
Calcutta  case  (1)  that  was  cited  to  us,  the  Judges  being  L.  S.  J ackson 
and  Dwarka  Nath  Mitter,  JJ.,  it  was  laid  down  (Mitter,  J.,  being 
the  J udge  who  delivered  the  judgment  in  his  own  name  and  that  of 
his  colleague),  on  the  authority  of  certain  passages  from  Dattaka 
Ohandrika,  that  the  adoption  of  an  only  son  is  forbidden  by  Hindu 
law.  The  judgment  then  proceeds :  It  has  been  said  that  the  pro-* 
hibition  contained  in  these  passages  amounts  to  nothing  more  than 

(1)  Upendra  Lai  Roy  y.  Srimati  Bani  Prcuannamapi,  1 B.  L.  B«,  A.  C,  221. 


Digitized  by  Google 


166 


THriNDniTLAW  EITPOETS.  [VOL.  IT 


1  $79  a  mere  religious  in  junotiony  and  that  the  violation  of  suoh  an  injmie^ 
Iaruman  t^^^  cannot  invalidate  the  adoption  after  it  has  onoe  taken  plaoe^ 
TiwABi  We  are  of  opinion  that  this  conteotion  is  not  sound.  It  is  to  be 
Chibai.  remembered  that  the  institution  of  adoption,  as  it  exists  among  the 
Hindus,  is  essentially  a  religious  in^tution.  It  originated  chieflyt 
if  not  wholly,  from  motives  of  religion,  and  an  act  of  adoption  is  te 
all  intents  and  purposes  a  religious  act,  but  one  of  such  a  nature 
that  its  religious  and  its  temporal  aspects  are  wholly  inseparable.'* 
But  Mr.  Justice  Mitter  goes  on  to  observe :  "  It  is  true  that  the 
doctrine  of  factum  valet  is  to  a  certain  extent  recognised  by  the 
lawyers  of  the  Bengal  school ;  but  if  we*were  to  extend  the  appli-^ 
cation,  every  adoption,  when  it  has  once  taken  place,  will  be,  as  a 
matter  of  course,  good  and  valid,  however  grossly  the  injunctions  of 
ikxQ  Hindu  Shastras  might  have  been  violated  by  the  parties  conoom- 
ed  in  it.  The  case  of  Ckinna  Qaundan  v.  Kumara  Oaundan  (1 )  is  no 
doubt  in  favour  of  the  appellant^  but  for  the  reasons  stated  above, 
we  are  unable  to  concur  with  the  learned  Judges  who  decided  that 
case.  Qn  the  other  hand  we  find  two  cases  in  our  presidency  whidi 
are  directly  in  favour  of  the  view  we  have  taken,  and  what  is  of  still 
greater  importance,  both  these  cases  have  been  cited  with  approba- 
tion by  Sir  William  Macnaghten  hilnself The  cases  thus  referred 
to  will  be  found  in  Macnaghten's  Hindu  Law,  3rd  ed.,  vol.  ii,  p.  178. 
They  appear  to  have  been  decisions  in  1806  by  the  late  Oaloutta 
Sudder  Dewanny  Adawlat,  but  they  are  not  of  much  weight,  their 
reasoning  against  the  valtdity  of  such  an  adoption  being  unsatisfac- 
tory and  superficial.  There  was  also  quoted  to  us  a  dictum  in  a 
judgment  of  the  Privy  Council,  which  will  be  found  in  p.  60 
*of  the  appendix  to  Munshi  Hanuman  Prasad^s  useful  collection 
of  precedents  in  these  terms  :  Again  if  there  is,  on  tilie  one 
hand,  a  presumption  that  Gxiru  Prasad  would  perform  the  reli- 
gious duty  of  adopting  a  son,  there  is,  on  the  other  hand,  at  least  as 
strong  a  presumption  that  Parmanand  would  not  break  the  law  by 
giving  in  adoption  an  eldest  or  only  son,  or  allowing  him  to  be  adopt- 
ed otherwise  than  as  a  dwaycmmhyayana^  or  son  to  both  his  undo 
and  his  natural  father.  This  latter  kind  of  adoption  would  not  sever 
•  the  connection  of  the  child  with  his  natural  family."  This  view  will, 
'  among  other  things,  be  found  very  fairly  answered  and  disposed  of 
(1>  I  Mad,  H  C.E.,64.  • 


Digitized  by  Google 


Vol  no 


ALLAHABAD  SERIES. 


167 


by  Sir  Thomas  Strange  in  his  well  known  work  on  Hindu  la'^  (1).  1S79 
He  states  the  general  principle  relating  to  adoption  to  be  that  "  oi^e  Hancman 
^th  whose  mother  the  adopter  could  not  legally  have  married  must  Tiwahi 
not  be  adopted."  He  then  remarks :   Subject  to  this  general  princi-  Chibai. 
pie,  the  nearest  male  relation  of  the  adopter  is  the  proper  object  of 
adoption.    This  of  course  is  the  nephew,  or  son  of  a  brother  of  the 
^hole  blood,  whose  pretensions  were,  by  the  old  law,  such,  that  if ^ 
among  several  brothers,  one  had  a  son,  he  was  so  far  considered  to 
be  common  to  all,  as  to  preclude  in  every  one  of  them  the  power  oi 
adoption.    But  the  injunction  of  Menu  has,  in  more  modern  times, 
been  construed  as  importing  only  an  intention  to  forbid  the  adoption 
of  others,  where  a  brother's  son  is  obtainable."   Further  on  he  ob- 
sOTves :  "But  the  result  of  all  the  authorities  upon  the  point  is  that 
the  selection  is  finally  a  matter  of  conscience  and  discretion  with  the 
adopter,  not  of  absolute  prescription,  rendering  invalid  an  adoption 
of  one  not  being  precisely  him  who,  upon  spritual  considerations, 
ought  to  have  been  preferred."    Then  on  page  86  he  says :  "  It  is 
true  that  a  brother's  son,  as  such,  inherits  and  performs  obsequiel^ 
to  his  uncle,  dying  without  perferable  heirs ;  but  then  it  is  as  his 
nephew,  not  as  his  son;  and  the  spiritual  efiBlcacy  in  the  one  and  in 
the  other  cose  is  considered  to  be  different.   To  render  him  a  sub- 
stitute for  a  son,  he  must  have  been  filiated.   When,  therefore,  a 
Hindu  has  but  one  son,  and  it  is  agreed  that  his  brother,  having 
none,  shall  adopt  him,  the  adopted  in  this  case  has  vested  in  him 
aooumulated  rights  and  duties.    Son  by  adoption  to  his  adoptive 
parent,  he  remains  so,  to  all  intents  and  purposes,  to  his  natural  one, 
becoming  dwayamushyayana^  or  son    both ;"  and  he  points  out  other 
restrictions  which,  however,  he  observes  are  inculcated,  "but  not  al- 
ways enforced ;  since,  as  in  other  instances,  so  with  regard  to  both 
these  prohibitions  respecting  an  eldest  and  an  only  son,  where  they 
most  strictly  apply,  they  are  directory  only,  and  an  adoption  of 
either,  however  blameable  in  the  giver,  would,  nevertheless,  to  every 
legal  purpose,  be  good  ;  according  to  the  maxim  of  the  civil  law, 
prevailing  perhaps  in  no  code  more  than  in  that  of  the  Hindust 
factum  valet  quod  fieri  non  debuit,**    The  High  Courts  of  Calcutta, 
Madras,  and  Bombay  have  all  ruled  in  favour  of  the  doctrine  of 
factum  valet.    In  the  Calcutta  Court  Sir  Edward  Ryan,  C.J.,  in 
(I)  See  4th  ed.  by  Mayne,  pp  88-86. 
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1S79  deliTering  judgment  in  Sreemutty  Joynumey  Do$9e$  Sreemuiif 
Hanumav  8ibo8oondry  Dossee  (1),  said:  ''The  adoption  of  an  only  son  Ib  no 
J  iwAsi  doubt  balameable  by  Hindu  law,  but  when  done  it  is  valid-"  In 
CHifiAi«  Bombay  the  question  was  distinctly  raised  in  the  case  of  Raje 
FyyanktUrav  Anandrav  NimbcUhar  v.  Jayavanirav  (2),  before 
Warden  and  Gibbs,  J  J.,  who  were  both  of  opinion  that  the  adoption 
of  an  only  son  having  once  taken  place^  and  the  requisite  ceremonies 
having  been  duly  performed,  cannot  be  set  aside.  GHbbs,  J.,  in 
delivering  his  judgment,  said :  *^  The  rulings  of  this  Courts  as 
shown  from  2  Borr.  p.  83,  downwards,  as  also  of  the  GalcutU 
Courts  have  been  that  an  adoption  once  made  cannot  be  set  aside. 
If  the  adopted  be  not  a  proper  person,  the  sin  lies  on  the  giver 
and  receiver  alone^  but  the  adoption  must  stand.  In  the  High 
Court  of  Madras  the  same  doctrine  was  approved  and  applied  in 
the  case  of  Chinna  Oaundan  v.  Kumara  Oaundan  (3),  before 
Scotland,  C.J.,  and  Frere,  J.  In  delivering  judgment,  Scotland, 
G.J.,  went  carefully  through  all  the  authorities,  concluding  thus: 

On  the  whole  the  case  (  i,e.y  the  validity  of  such  an  adoption  )  is 
concluded  by  authority ;  but  I  must  say,  with  all  possible  respect 
for  Mr.  Justice  Strange,  that  upon  principle  and  reason  I  should 
have  felt  myself  bound  to  decide  the  point  in  the  same  way."  This 
appears  to  be  the  Madras  case  alluded  to  in  the  judgment  of  Mr. 
Justice  Mitter  in  the  Calcutta  case  I  have  referred  to.  In  a  sab- 
sequent  Madras  case,  Singamma  v.  Vtnjatmiri  Vcnkaiaeharlu  (4), 
before  Bittlestone  and  Ellis,  JJ.,  the  law  laid  down  by  Sootland, 
O.J.,  was  carefully  considered  and  distinctly  approved,  and  it 
appears  to  me  to  be  sound  and  worthy  of  acceptance  by  us. 

Pearson,  J. — The  adoption  of  an  only  son  is  declared  to  be 
improper  and  is  disapproved  or  prohibited  by  the  Hindu  law,  but 
no  text  is  shown  to  us  declaring  such  an  adoption  to  be  void  or 
voidable.  The  objections  to  such  an  adoption  axe  its  injurious 
consequences  to  the  person  who  gives  his  son  to  another,  and  these 
eonsequences  would  not  follow  were  the  adoption  a  nullity.  The 
view  taken  by  Sir  Thomas  Strange  that  ^  the  prohibitions  respecting 
an  eldest  and  an  only  son,  where  they  most  strictly  apjdy,  are  di- 
rectory only,  and  an  adoption  of  either,  however  blameable  in  the 

0)  I  Fulton.  75.  (8)  I  Mad.  H.  C.  Rep.,  54. 

(2)  4  Bom.  H.  C.  Bep..  A.  C.  J.,  191.     (4)  4  Mad.  H.  C.  Bep.,  Id5. 
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^ver,  would,  neTertheless,  for  every  legal  purpose,  be  good,  accord-  1879 

ing  to  the  maxim  of  the  civil  law,  prevailing  perhaps  in  no  code  Hanumih 
xnore  than  in  that  of  the  Hindus,  factum  vaki  quod  fieri  non  debuU  "  Tiwiiu 
Appears  to  have  been  generally  accepted,  and  is  supported  by  a  Chisai. 
greoli  weight  of  authority;  and  I  am  disposed  to  adopt  it. 

Spankie,  J. — I  accept  this  view  of  the  case.   It  does  not  appear 
that  more  can  be  said. 

TuBNEB,  J. — The  rulings  as  to  the  validity  of  the  adoption  of 
an  only  son  are  cited  at  length  in  Mr.  Mayne's  admirable  work 
on  Hindu  Law,  ss.  126-133,  and  I  need  not  further  refer  to  them. 
It  is  sufficient  to  say  that  the  rulings  of  the  Courts  are  conflict- 
ing. I  therefore  feel  myself  at  liberty  to  consider  the  question  as 
unsettled,  and  in  the  absence  of  any  evidence  that  the  law  enun- 
oiated  by  the  commentators  has  been  varied  by  custom,  to  rest  my 
decision  on  the  texts  and  principles  which  are  to  be  gathered  from 
their  works.  The  object  of  adoption  is  the  perpetuation  of  lineage 
and  the  spiritual  benefits  which  accure  to  the  parent  of  a  son,  and 
in  virtue  of  the  benefits  which  he  can  render,  the  adopted  son  suc- 
ceeds not  only  to  the  estate  of  the  person  who  has  adopted  him, 
hut  to  collaterals  of  that  person,  and  to  constitute  a  valid  adoption, 
ihere  must  be  a  competent  giver.   The  Mitakshara,  ch.  xi,  s.  xi,  v. 

11,  expressly  declares  *'an  only  son  must  not  be  given  (nor 
accepted).  For  Yasishtha  ordains :  Let  no  man  give  or  accept  an 
only  son.''  The  Dattaka  Mimansa,  a  work  of  high  authority  in 
these  provinces,  declares  (s.  iv,  w.  6  and  6)  that  a  father  is 
incompetent  to  give  an  only  son,  and  (v.  4)  that  the  ofience  of 
extinction  of  lineage  is  incurred  both  by  the  giver  and  the  adopter ; 
and  again  (s.  ii,  v.  38)  the  author  recognising  the  force  of  pro- 
hibition declares  it  does  not  apply  to  the  case  in  which  the  son  of 
one  brother  is  made  common  to  another  brother  also.  In  the 
Vyavahara  Mayukha,  ch.  iv,  s.  v,  w.  9, 11,  the  same  prohibition  is 
declared,  and  in  the  Dattaka  Chandrika,  s.  i,  w.  27  and  29,  the  rule 
is  distinctly  based  and  supported  by  the  text  of  Oaanaka, — By  no 
man  having  an  only  son  is  the  gift  of  a  son  to  be  ever  made." 

It  is  to  be  noticed  that,  although  the  Mitakshara,  ch.  i,  s.  xi,  v. 

12,  goes  on  to  declare  that  nor  though  numerous  progeny  exists 
should  an  eldest  son  be  given,  for  chiefly  he  fulfils  the  office  of 

24 
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1879     a  son/'  neither  in  that  work  nor  in  anj  of  the  works  to  whidi  I 
Hanuman         referred  is  there  any  declaration  that  extinction  of  issue  would 
TiwAw    follow  the  gift  (as  it  obviously  would  not),  nor  is  the  limitatioB  of 
Caibai.    the  paternal  power  to  make  a  gift  extended  to  an  eldest  son.  The 
Mitakshara  also  gives  the  reason  for  what  appears  to  me  a  dissua- 
sive rather  than  peremptory  injunction :    By  the  eldest  son  seaoon 
as  bom  a  man  becomes  the  father  of  male  issue." 

On  these  grounds  then  that  a  father  is  incompetent  to  give  an 
only  son  and  that  the  object  of  adoption  wholly  faiLs  if  such  a  gift 
be  attempted,  I  am  of  opinion  that  the  adoption  of  an  only  son  is 
invalid,  and  that  the  principle  fieri  non  debet  factum  valet  cannot  be 
applied.  The  consequence  of  the  contrary  ruling  would  be  accord- 
ing to  Hindu  law,  to  inflict  a  penalty  not  only  on  the  giver  and  re- 
ceiver, but  on  the  collaterals  of  the  receiver,  whose  property  might 
descend  to  a  person  solely  entitled  to  claim  it  on  account  of  benefits 
he  is  presumed  to  confer,  but  which  he  could  not  possibly  confer. 

Oldfifld,  J. — There  appears  to  be  no  suflBcient  reason  for  con- 
sidering that  the  prohibitions  in  the  text-books  in  respect  of  the 
adoption  of  an  only  son  are  more  than  of  the  nature  of  moral  in- 
junctions, rendering  the  gift  and  acceptance  of  an  only  son  blame- 
able,  as  interfering  whith  the  perpetuation  of  the  lineage  of  the 
giver — Dattaka  Mimansa,  s.  iv,  vv.  3,  4 — ^but  not  idvalidating  the 
adoption  when  made.  Balam  Bhatta  appears  to  consider  the  gift 
and  acceptance  as  blameable,  but  no  more.  His  annotation  to 
V.  11,  s.  xi,  ch.  i  of  Mitakshara  is,  "  So  an  only  son  should  not  be 
given,  nor  should  such  a  son  be  accepted  :  the  blame  attaches  both 
to  the  giver  and  to  the  taker  if  they  do  so.'*  The  act  is  declared 
blameable  but  not  absolutely  void,  and  the  adoption  would  not  ap- 
pear to  fail  civilly  in  efiFeoting  in  favour  of  the  adopter  the  material 
object  for  which  adoption  is  made,  the  perpetuation  of  lineage. 
This  view  has  been  taken  by  the  chief  authorities  on  Hindu  law,-^ 
Strange,  4th  ed.  by  Mayne,  87  ;  Macnaghten,  3rd  ed.,  vol.  i,  67 
(I  do  not  find  that  the  cases  in  pages  178-179  of  vol.  ii  go  so  far 
as  to  decide  that  the  adoption  once  made  must  be  set  aside),—- and 
it  has  been  enforced  by  the  early  decisions  of  the  superior  Courts, 
and,  so  far  as  I  am  aware,  been  maintained  until  now,  with  few 
exceptions,  by  the  superior  Courts,  of  the  three  Presidencies. 
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Before  Mr,  Justice  Pearson  and  Mr,  Justice  Oldfield,  1879 
BHAWANI  AND  AHOTHBB  (Dbfehdikts)  V.  MAHTAB  KUAE  akd  ^^^^^ 

OTHBB8  (PlaIH tiffs).* 

SinduLaw — Widow* s  Estate^  Forfeiture  of— TJnchastity  during  Widowhood, 

It  is  sufficient  for  the  protection  of  a  Hindu  widow's  right  to  her  has- 
and's  estate  from  forfeiture  by  reason  of  unchastity  that  such  right  has 
Tested  in  her  before  her  misconduct.  It  is  not  necessaiy  for  such  protection 
that  she  should  have  acquired  possession  of  the  estate  before  her  misconduct. 

The  facts  of  this  case,  so  far  as  they  are  material  for  the  pur- 
poses of  this  report,  were  as  follows:  One  Dariao  Singh  died 
in  1860  leaving  him  surviving   two  widows,  Ganesh  Euar 
and  Bhawani,  three  daughters,  his  mother,  and  a  sister.    On  his 
death  Gtmesh  Euar's  name  alone  was  recorded  as  the  proprietor  of 
his  landed  estate.    Ganesh  Euar  died  in  1870,  and  on  her  death  a 
dispute  arose  between  one  Maharaj  Singh,  styling  himself  the 
legitimate  son  of  Dariao  Singh,  on  the  one  side,  and  Dariao  Singh's 
mother  and  Bhawani  on  the  other,  as  to  the  mutations  to  be  made 
in  the  revenue  registers  consequent  on  Ganesh  Eiiar's  death.  In 
November  1871,  the  settlement  officer  directed  that  Maharaj 
Singh,  Dariao  Singh's  mother,  and  Bhawani  should  each  be 
recorded  as  the  proprietor  of  one-third  of  the  landed  estate  of 
Ganesh  Euar.    Subsequently  Maharaj  Singh  sued  for  the  shares 
recorded  in  the  names  of  Dariao  Singh's  mother  and  Bhawani, 
on  the  ground  that  he  was  the  legitimate  son  of  Dariao  Singh. 
This  suit  was  dismissed.   In  1873  Dariao  Singh's  mother  died,  and 
on  her  death  Maharaj  Singh^s  name  was  recorded  as  the  proprietor 
of  her  share.    The  present  suit  was  brought  by  Dariao  Singh's 
sister  against  Maharaj  Singh  and  Bhawani  for  the  possession  of  the 
entire  landed  estate  of  her  brother.    The  defendants  set  up  as  a 
defence  to  the  suit,  amongst  other  things,  that  the  suit  was  not 
maintainable  by  the  plaintiff  in  the  presence  of  Dariao  Singh's 
daughters.    Subsequently  the  Court  of  first  instance  made  Dariao 
Singh's  daughters  plaintiffs  in  the  suit,  and,  with  their  consent, 

*  Eegular  Appeal,  No.  IfiS  of  1S74.  from  a  decree  of  Maulri  Muhammad 
Abdul  Majib  Khan,  Subordinate  Judge  of  Shahjahdupur,  dated  the  25th 
September  1874. 
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1S79     allowed  Danao  Singh's  sister  to  remain  in  the  suit  as  a  plaintiff. 
Bhawaki  '^^^  Conrt  gave  the  plaintiffs  a  decree,  Dariao  Singh's  sister  taking 
Mahtab         nioiety  of  his  estate,  with  the  consent  of  his  daughters,  who 
EuAB.     took  the  remaining  moiety.    The  Court  held  that  Bhawani,  who 
had  given  hirth  to  an  illegitimate  child  in  1869,  had  forfeited  her 
husband's  estate  by  reason  of  her  unchastity.    It  was  of  opinion 
that,  assuming  that,  under  Hindu  law,  a  Hindu  widow  who  has 
once  inherited  the  estate  of  her  husband  does  not  forfiet  that  estate 
by  reason  of  subsequent  unchastity,  that  law  did  not  apply,  inas- 
much as  Bhawani  did  not  acquire  possession  of  her  husband's  estata 
until  Ganesh  Euar's  death  in  1870,  or  after  her  misconduct.  The 
Court  further  held  that  Maharaj  Singh  had  no  title  to  the  property 
in  his  possession,  not  being  the  legitimate  son  of  Dariao  SingL 

The  defendants  preferred  an  appeal  to  the  High  Court,  contend- 
ing, among  other  things,  that  the  fact  that  her  husband's  estate  had 
vested  in  Bhawani  before  her  misconduct  was  quite  sufficient  to 
protect  her  right  from  forfeiture,  and  possession  was  not  necessary 
for  such  protection. 

Pandit  AjudJm  Nath  and  Munsihi  Sukh  Bamj  for  the  appellants. 
Lala  Latta  Praaadf  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Peabson,  J. — There  are  no  grounds  for  holdiDg  that  Musamxnat 
Bhawani,  defendant,  appellant,  became  unchaste  during  the  life 
of  her  husband  Dariao  Singh.  He  died  in  I860,  and  her  ille- 
gitimate child  would  seem  to  have  been  bom  in  or  about  1869.  It 
may  be  concluded  therefore  that  the  right  of  inheritance  to  heir 
husband's  estate  jointly  with  his  other  wife,  Musammat  Qunedi^  had 
vested  in  her  by  law  long  before  she  was  guilty  of  misconduct 
The  lower  appellate  Court  considers  that  nevertheless  she  has  forfeited 
that  right  by  her  nusconduct  because  she  had  not  acquired  posses- 
sion of  her  husband's  estate  before  the  death  of  his  elder  wife  in 
1870.  His  reason  for  thinking  that  she  did  not  acquire  possession 
of  her  husband's  estate  until  after  Musammat  Gunesh's  death  is 
merely  that  the  latter's  name  only  was  recorded  after  Dariao  Singh's 
death.  But  the  reason  does  not  seem  to  be  a  good  one.  Musam- 
mat Qanesh,  when  her  name  was  recorded  as  her  husband's  heir> 
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acknowledged  the  joint  heirship  of  Masammat  Bhawani,  and  there      1 879 
is  no  reason  to  donbt  that  the  latter  continued  to  live  in  her  has-  Bhawahi 
"band's  house,  and  to  be  supported  out  of  his  estate,  with  the  other  i^j^^^^ 
i^dow.  Musammat  Ghmesh  was  probably  the  head  of  the  house  and  Kvam 
the  manager  of  the  estate,  but  Musammat  Bhawani  oannot  be 
regarded  as  having  been  out  of  possession.    But,  however  this  may 
l>e^  we  oonceive  it  to  be  suflBcient  for  the  protection  of  her  right 
that  it  had  vested  in  her  by  law  before  her  misconduct.   In  her 
presence  none  of  the  plaintiffs  have  any  right  to  succeed  to  the 
estate  of  Dariao  Singh  aforesaid.    It  is  unnecessary  to  discuss 
the  question  of  the  legitimacy  of  the  defendant,  appellant,  Maharaj 
Singh.   We  decree  the  appeal  with  costs,  and  dismiss  the  suit  by 
reversal  of  the  lower  Court's  decree. 

Appeal  allowed. 


Before  Sir  Robert  Stuart^  Kt.,  Chief  Justice,  and  Mr,  Justice  Spankie.  1879 
BBETA  MAL  (Dbpbndakt)  ».  CBUNI  LAL  (Plaihtiff).*  March 
Arbih'aiioi^Iniolvency ^Contract — Act  IX  qf  1872  (Contract  Act),  «.  66. 

K,  on  the  one  part,  and  his  creditors  including  C,  on  the  other  part, 
agreed  in  writing  to  refer  to  arbitration  the  differences  between  them  regard- 
ing the  payment  of  his  debts  by  K,  The  award  compounded  K*$  debts, 
and  assigned  his  property  to  his  creditors,  and  directed  that  JT  should  dis« 
pose  of  such  property  for  their  benefit,  and  that,  if  ha  misappropriated  any 
of  the  property  he  should  be  personally  liable  for  the  loss  sustained  by  the 
creditors  on  account  of  such  misappropriation.  C  signed  the  award 
amongst  other  creditors,  but  the  award  was  not  signed  by  all  the  creditors. 
C  received  a  dividend  under  the  award.  Held,  in  a  suit  by  0  against  K,  to 
recoTor  a  debt  which  had  been  compounded  under  the  award,  in  which 
suit  C  alleged  that  several  creditors  had  not  signed  the  award ;  that  some  of 
them  had  sued  K  and  recovered  debts  in  spite  of  the  award  ;  that  K  has 
misappropriated  some  of  the  property  ;  and  that,  if  the  plaintiff  did  not 
sue,  there  would  be  no  assets  left  to  satisfy  his  debt,  that  such  suit  was 
not  maintainable. 

Ths  facts  of  the  case  were  as  follows  :  By  an  instrument  in 
writing  dated  the  9th  May  1877,  the  firm  of  lE^eta  Mai  and  Kashi 
Nath  on  the  one  part,  and  the  creditors  of  that  firm,  amongst 
whom  was  one  Ghuni  Lai,  on  the  other  part,  agreed  to  refer  the 
differences  between  them  to  arbitration.   The  arbitrators  appoint- 

•  Second  Appeal,  No.  670  of  1878,  from  a  decree  of  H.  G.  Zeene,  Esq., 
Judge  of  Agra,  dated  the  1st  March  1878,  affirming  a  decree  of  Babu 
ATinash  Chandar  Banarji,  Munsif  of  Agra,  dated  the  liHJi  September  1877. ; 
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1879  ed  by  the  parties  delivered  an  awards  dated  the  10th  May  1877,  in 
Khbta  Mal  following  terms  :  "  Whereas  Kheta  Mai  and  Eadii  Nath  on  the 
CRum  LjLL  Hazari  Lai  and  the  other  persons  hereinafter  nm- 

tionedy  have  appointed  us  arbitrators  io  settle  the  disputes  between 
them  regarding  hundis^  purchase  and  sale  of  goods,  debts»  &o  j  ap- 
pertaining to  the  firm  of  Eheta  Mai  and  Eashi  Nath,  and  have 
signed  a  duly  stamped  agreement  to  that  effeot,  after  examining 
the  account-books  and  taking  evidence,  it  appears  that  £heta  Hal 
and  Eashi  Nath  had  transactions  with  all  the  said  creditors 
by  way  of  hmdiSj  &c/:  and  it  appears  that  Bs.  21,502  is  due 
to  the  creditors  on  account  of  Aund%8,  &c.y  by  Kheta  Mal>  and  at 
present  Eheta  Mai  he^a  no  cash,  nor  can  he  get  any  from  which  the 
debts  could  be  liquidated,  and  the  creditors  are  pressing  Eheta  Mai 
for  paymen  t,  but  Eheta  Mai  has  stores,  &c.,  to  the  value  of 
about  Bs.  16,569-13-6,  including  cash,  Bs.  104,  and  outstandings, 
Es.  2,892-13-6,  which  are  now  in  his  possession,  and  these  stores 
are  kept  in  different  shops,  t.^.,  three  shops,  and  a  **mukkaH*^  of 
Musammat  Janki,  also  in  a  shop  of  Ganga  Prasad  and  other  places, 
and  besides  these  stores  Eheta  Mai  has  no  cash,  immoveable  pro- 
perty, nor  jewels  from  which  these  debts  could  be  realised  :  there 
is  a  difference  of  Bs.  4,632-2-6  between  Eheta  Mai's  assets  and  lia- 
bilities, and  this  deficiency  can  in  no  way  be  made  up :  the  firm  of 
Eheta  Mai  and  Eashi  Nath  has  failed,  and  there  is  no  hope  of  the 
Rs.  4,632-2-6  being  hereafter  liquidated :  we  have,  therefore,  award- 
ed that  in  payment  of  thesaidsumof  Bs.  21,502  the  stores,  &c.,  now 
in  Elheta  Mai's  possession,  amounting  to  Bs.  16,569-13-6,  be  made 
over  to  the  creditors :  and  the  creditors  have  released  Eheta  Mai 
from  the  payment  of  the  said  balance  of  Bs.  4,632-2-6  :  now  there 
is  no  claim  for  these  debts  by  the  creditors  against  Eheta  Mai  and 
Kashi  Nath,  nor,  will  there  be  any  such  claim  hereafter :  and  Eheta 
Mai  and  Eashi  Nath  have  no  claim  to  the  stores,  &c.,  now  in  their 
diops,  nor  will  they  have' such  claim  hereafter,  but  Eheta  Mai  and 
Eashi  Nath  shall  sell  these  stores,  &c.,  on  the  part  of  the  creditors, 
and  shall  engage  Bankey  Lai,  son  of  the  one  and  brother  of  the 
other,  and  shaU  act  as    gomashtas^    these  three  men  shall  manage 
the  affairs  for  four  months,  getting  a  consolidated  salary  of  Bs.  30 
ijer  month  :  the  proceeds  of  cash-sales  and  realised  debts  shall  be 
made  over  every  evening  and  accounts  rendered  to  CU>bind  Bam, 
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Her  Sahai  Mai,  Chuni  Lal«  or  to  any  one  appointed  hj  ikem  :  the  1879 
iLeys  of  the  diops  shall  be  made  over  to  the  person  appointed  to  be  Khbta  Mai* 
in  charge  :  if  the  stores,  Ac.,  are  not  all  sold  within  four  months  q^^^^  j^^^ 
Sankey  Lai  and  Eashi  Nath  shall  leave  the  shop  and  carry  on  their 
own  work,  leaving  £heta  Mai  only  to  sell  the  balance  on  a  salary 
of  Bs.  10  per  month  :  Kheta  Mai  may  draw  his  salary  daily  or 
monthly,  if  his  salary  is  not  paid,  Kheta  Mai  need  not  serve  :  if 
Kheta  Mai  realises  any  sums  on  account  of  stores  sold  from  the 
sliop,  or  if  he  has  previously  so  realised  any  sums,  or  if  he  mis- 
appropriates any  of  the  property,  or  if  he  acknowledges  the  daims 
of  any  other  parties,  £heta  Mai  and  Kashi  Nath  will  be  responsible 
for  the  payment  of  such  sums  and  for  the  defence  of  such  claims : 
if  Kheta  Mai  or  Kashi  Nath  coUusively  allow  a  suit  to  be  insti- 
tuted against  them,  they  shall  be  liable  to  pay  the  amount  of  the 
decree,  the  property  made  ov^  by  this  award  shall  not  be  liable  for 
the  payment  of  such  decree,  nor  will  the  decree«holder  be  entitled 
to  recover  from  this  property,  because  up  to^day*s  date,  except 
those  persons  on  account  of  whose  claims  this  property  has  been 
made  over,  there  are  no  other  creditors,  inasmuch  as  their  claims 
have  not  been  admitted  before  us,  nor  are  their  names  entered  in 
Kheta  Mai's  account-books  :  the  rents  of  the  shops  and  houses 
shall  be  paid  by  the  creditors  and  not  by  Kheta  Mai  and  Kashi 
Nath  :  no  further  claims  remain  between  the  parties  and  both  par- 
ties are  agreeable  to  be  bound  by  thb  our  award  and  have  signed 
this  award/' 

This  award  was  signed  by  Chuni  Ijal,  amongst  other  creditors* 
but  it  was  not  signed  by  all  the  creditors  who  had  signed  the  agree- 
m^t  to  refer  to  arbitration,  some  of  them  refusing  to  sign  it.  On 
the  11th  May  1877,  by  an  instrument  in  writing  which  recited 
that  Kheta  Mai,  Kashi  Nath,  and  Bankey  Lai  had  entered  into  the 
service  of  the  creditors,  the  former  bound  themselves  to  perform 
faithfully  the  duty  of  selling  the  property  assigned  under  the 
award,  and  to  render  accounts,  and  empowered  the  creditors  in 
case  of  any  misappropriation  of  the  property,  to  sue  to  recover  the 
value  of  the  property  misappropriated.  On  the  13th  September 
1877  the  present  suit  was  instituted  by  Chuni  Lai  against  Kheta 
Mftl  to  recover  Bs.  878-14-0  on  two  hundis,  being  a  debt  which  had 
been  compounded  under  the  award.   The  defendant  set  up  as  a 
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1879  defence  to  the  suit  that  the  plaintiff  oould  not  maintain  the  suit  in 
Khbta  Mal  award.   The  plaintiff  contended  that  the  award 

Chuhi  LiL  binding  on  him  on  the  ground  that  all  the  oreditoTS  had 

'  not  signed  it ;  that  several  of  the  creditors  who  had  not  signed 
it  had  sned  and  had  recovered  their  debts  from  the  property 
assigned  under  the  award,  and  that  the  defendant  had  fraadnlentlj 
disposed  of  some  of  such  property.  The  Court  of  first  instanoa 
held  that  the  suit  was  maintainable  and  gave  the  plaintiff  a  deoree. 
On  appeal  by  the  defendant  the  lower  appellate  Court  also  held 
that  the  suit  was  maintainable  for  the  reasons  set  forth  in  its  jndg- 
menty  the  material  portion  of  which  was  in  the  following  terms  : 
Did  the  respondent  (plaintiff)  make  with  the  i^pellant  (defendant 
a  complete  and  valid  contract  by  virtue  of  which  his  original  right 
under  the  bills  was  foregone,  and  another  right  substituted  for  it 
to  which  he  is  now  confined  ;  or  is  he  at  liberty  to  treat  that 
contract  as  incomplete  and  void  and  to  fall  back  upon  his  original 
right  under  the  bills  P  I  have  no  hesitation  in  concluding  that 
the  contract  or  compromise  between  the  parties  was  never  carried 
out.  The  respondent  has  admitted  that  he  received  a  sum  of  money 
under  its  provisions,  but  he  has  made  restitution  by  suing  for  the 
balance  due  to  him  after  crediting  the  amount.  In  so  doing  he 
has  made  the  restitution  required  by  s.  65  of  the  Contract  Act, 
if  the  agreement  is  void*  That  it  is  so  seems  plain  to  me. 
It  arose  out  of  a  proposed  composition  between  the  appellant 
and  the  whole  of  his  creditors,  by  virtue  of  which  they  were 
to  sign  a  deed  releasing  him  from  immediate  liability  and 
appointing  their  agent  to  carry  on  the  business  for  their 
benefit*  The  respondent  signed  the  deed,  and  the  arbitrators 
handed  him  his  dividend  under  the  proposed  composition.  But 
about  one-third  of  the  creditors  afterwards  refused  to  sign ;  and  the 
appellant,  instead  of  conducting  his  business  as  the  common  agent 
of  all  and  for  their  common  benefit  as  he  had  engaged  to  do,  made 
separate  arrangements  with  some  of  the  others*  On  this  .the  re- 
spondent was  perfectly  justified  in  regarding  the  contract  as  a  lapsed 
and  void  agreement,  and  in  suing  on  his  original  right,  restoring 
the  amount  received  as  dividend.  I  annex  an  English  abstract 
(for  which  I  am  indebted  to  the  pleader  for  the  respondent)  from 
which  it  will  be  seen  that  the  signature  of  all  the  creditors  and  tha 
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toffd  fide  management  of  the  business  for  the  joint  benefit  of  all  were  18T9 
essential  oonditions,  the  non-fulfilment  of  which  aSeoted  the  whole  Zhbta  Mac 
consideration  of  the  agreement,  and  rendered  it  void  and  of  no  q^^^j  j^^^ 
^ect.    With  reference  to  the  fourth  plea,  I  may  observe  that  no 
specific  point  was  stated  as  to  which  the  acoount*books  would  give 
Batiflfiiotion  to  the  Court's  doubts.   There  was  proof  on  the  record* 
and  in  the  coiroborative  papers  called  for  from  the  Court  of  Small 
Gansee,  to  show  that  the  business  had  not  been  carried  on  in  good 
£uth  for  Uie  common  benefit  of  all  the  creditors,  as  it  ought  to 
kave  been  under  the  terms  of  the  agreement  in  virtue  of  which  the 
oom}>oeition  was  allowed.   I  therefore  uphold  the  award  of  the 
lower  CoTurt  and  dismiss  the  appeal  with  costs.'' 

The  defendant  appealed  to  the  High  Court,  contending  that  the 
8int  was  not  maintainable. 

Mr.  Conlan  and  the  Junior  Oovemment  Pleader  (Babu  Dwarka 
NiUh  Banarjt)^  for  the  appellant. 

Mnnshis  Hantman  Prasad  and  8ukh  Ram^  for  the  respondent. 
The  following  judgments  were  delivered  by  the  Court : 
Spankir,  J. — Respondent  admitted  in  his  plaint  that  he  agreed 
to  tiie  arbifaration  and  the  award  made  by  the  arbitrators,  in  which  a 
composition  was  made  between  the  creditors  of  defendant,  appellant, 
and  defendant  himself.   He  admits  that  he  signed  the  awavd,  and 
it  ia  OOTtain  that  he  accepted  payments  towards  the  satisfaction  of 
his  debty  due  by  defendant  on  his  failing  to  meet  two  handis  when 
they  fell  due.   But  plaintiff  avers  that  several  of  the  creditors  did 
not  accept  the  award,  and  some  had  sued  and  recovered  |debts  due 
to  them  in  spite  of  the  award:  also  the  defendant  had  acted  dis« 
honestly,  and  had  made  away  with  some  of  the  goods  over  which 
be  was  placed  in  charge  by  the  award  and  the  creditors  who  signep 
it:  plaintiff  was  therefore  compelled  to  sue,  as  there  were  not 
sufficient  assets  left  to  satisfy  his  debt  and  the  debts  of  the  others 
who  were  also  suing  defendant. 

But  it  appears  to  me  that  the  plaintiff  and  all  persons  who  signed 
the  award  and  were  parties  to  and  agned  the  agreement  to  refer 
to  arbitration  are  bound  by  their  acts.  The  arbitrators  decided 
that  there  were  not  sufficient  assets  to  discharge  all  the  debts 
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1A79  due  to  that  of  the  oreditors,  but  the  latter  should  sarrmder  tiiflir 
Khbta  Mal  ^hii^  ^  *  sum  Es.  4,632-2-6,  which  is  mentioned  in  the  awaid 
ChuiTi  Lal  ^  i'reooverable,  and  that  the  stores,  &c.,  now  in  the  defendaot's 
'  possession  should  be  made  over  to  the  creditors  ior  thdir  benefit. 
The  award  goes  on  to  Cay  that  the  creditors  *^haye  releued 
Eheta  Mai  from  flie  payment  of  the  said  (irrecoverable)  baUnoe  o{ 
Rs.  4,632-2-6 :  now  there  is  no  claim  for  these  debts  by  the  oreditora 
against  Eheta  Mai  and  Kashi  Nath,  nor  will  there  be  any  okim 
hereafter)  and  Kheta  Mai  and  Eashi  Nath  have  no  claim  to  tlit 
stores,  &c.,  now  in  their  shops,  nor  will  they  have  any  olsom  to  them 
hereafter.  But  Eheta  Mai  and  Eashi  Nath  shall  sell  these  storai, 
&c.,  on  the  part  of  the  creditors,  and  shall  engage  Bankey  Lai,  son  of 
Eheta  Mai  and  brother  of  Eashi  Nath,  and  shall  act  as  gomashiaB  : 
these  three  men  shall  manage  the  afEairs  for  four  months,  getting 
a  consolidated  salary  of  B>s.  30  per  mensem/'  Then  oome  some 
other  less  important  conditions  and  the  award  proceeds :  If  these 
stores  are  not  all  sold  in  four  months,  Bankey  Lai  and  Elashi  Nath 
shall  leave  the  shop  and  carry  on  their  own  work,  leaving  Kheta 
Mai  alone  to  sell  the  balance  on  a  salary  of  Bs.  10  per  mensem." 

There  are  certainly  the  following  conditions :  **  If  Eieta  M^ 
realises  any  sums  on  account  of  stores  sold  from  the  shop,  or  if  he 
has  previously  sold  any,  or  realised  any  sums,  or  if  he  misappro- 
priates any  of  the  property,  or  if  he  acknowledges  the  claim  af  any 
other  party,  Eheta  Mai  and  Kashi  Nath  will  be  responsible  for 
the  payment  of  such  sums  and  for  the  defence  to  such  claims :  if 
Eheta  Mai  and  Eashi  Nath  collusively  allow  a  suit  to  be  instigated 
against  them,  they  shall  be  liable  to  pay  the  amount  of  the  decree : 
the  property  made  over  by  this  award  shall  not  be  liable  for  Uie 
payment  of  such  decrees,  nor  will  such  decree-holders  be  entitled  to 
recover  from  this  property,  because  up  to-day's  date,  exoept  those 
creditors  to  whom  this  property  has  been  made  over,  there  are  no 
other  creditors,  inasmuch  as  their  claims  have  not  been  admitted 
before  us  nor  are  their  names  entered  in  Eheta  Mai's  account- 
books:  no  further  claims  remain  between  the  parties  and  both 
parties  agree  to  be  bound  by  our  award.'* 

Now,  from  these  extraots  it  is  quite  apparent  that  there  are  na 
conditions  such  as  those  referred  to  by  the  lower  appellate  C!<H2xt 
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whioli  rendered  the  agreement  void  or  voidable.   The  defendant  is  1879 
made  responsible  und^  the  award.    No  right  is  given  to  the  RhbtaMil 
plaintiff  to  rescind  the  agreement  and  repudiate  the  award  and  fall  q^^^J  j^j^ 
baok  upon  his  dishonoured  hundis.    The  Judge's  application  of 
B.  65  of  the  Contract  Act  to  this  case  altogether  fails.   The  very 
£aot  that  the  plaintiff  received  on  two  occasions  moneys  in  satis* 
faction  of  his  daim  under  the  award  shows  incontestiblj  that  the 
av^ard  was  carried  out,  and  was  in  full  operation  when  the  suit  was 
brought.    The  agreement  entered  into  for  the  satisfaction  of  the 
daims  of  creditors  was  a  new  contarct  substituted  for  former  con- 
tracte  between  creditors  and  defendant.   This  agreement  was  never 
disoovered  to  be  void,  nor  had  it  become  void  by  any  circum- 
Btances  making  it  so.   The  defendant  was  the  paid  servant  of  the 
creditors  as  manager  of  the  stores,  and  if  he  misappropriated  them 
or  behaved  fraudulently,  they  could  proceed  against  him  and  hold 
him  responsible  for  losses,  but  only  under  the  award.    If  creditois 
who  had  not  signed  the  award  obtained  decrees,  the  creditors  who 
had  signed  it  could  only  protect  themselves  under  the  terms  of  the 
award.    They  could  not  rescind  the  award  and  fall  baok  on  their 
old  debts  in  satisfaction  of  which  the  defendant  had  assigned  all 
his  property  for  the  benefit  of  his  creditors.    As  the  award  declares : 
"  Now,  there  is  no  claim  for  these  debts  by  the  creditors  of  Kheta 
Mai  and  Eashi  Nath,  neither  will  there  be  any  such  claim  here- 
after, and  Elieta  Mai  and  £ashi  Nath  have  no  claim  to  the  stores 
now  in  the  shops." 

I  am  clearly  of  opinion  that  the  suit  was  not  one  that  could  be 
maintained,  and  that  it  should  have  been  dismissed.  I  would  de- 
cree the  appeal  and  reverse  the  decrees  of  both  the  lower  Courts 
with  costs. 

Stuaet,  CJ. — agree  in  the  conclusion  arrived  at  by  Mr. 
Justice  Spankie.  Both  the  lower  Courts  have  utterly  mistaken  the 
law  applicable  to  this  case.  There  is  no  bankruptcy  law  in  these 
provinces,  nor  any  coercive  legal  process  which  can  be  enforced 
against  the  property  of  an  unwilling  insolvent  for  the  benefit  of  all 
his  creditors.  A  person  in  the  position  of  the  present  defendant, 
appelant,  may  avwl  himself  of  the  provisions  of  the  Code  of  Civil 
Procedure  for  the  purpose  of  being  relieved  of  his  debts,  but  he  can 
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1879  only  do  so  under  the  conditions  of  that  Code,  he  himself  being  the 
Khbtjl  MiLL  applicant,  and  under  executed  process  by  arrest  or  imprisonDaent- 
Ohuni  Lal  result  can  be  attained  by  the  legal  action  of  any  or  e\ea 

all  of  an  insolvent's  creditors.    Doubtless  creditors  and  their  debt- 
ors can  agree  as  to  the  disposal  of  property  for  the  benefit  of  the 
former,  and  that  is  an  agreement  of  course  that  can  be  given  effeoi 
to.   But  irrespective  of  such  an  agreement  among  a  debtor  and  his 
creditors,  the  law,  at  least  in  these  provinces,  places  no  compulsory 
machinery  in  the  hands  of  the  creditors  as  a  body.    On  the  other 
hand,  there  is  no  law  in  this  country  to  prevent  a  debtor  from 
making  an  assignment  of  his  estate  for  the  benefit  of  all  or  a 
limited  dass  of  his  creditors ;  nor,  for  that  matter,  from  his  assigning, 
conveying,  or  settling  his  estate  in  &vour  of  any  person  or  persons 
whom  he  may  wish  to  favour,  provided  of  course  that  he  makes  those 
assignments,  settlements,  or  conveyances  without  fraud,  that  isy 
honestly  and  in  good  faith.    The  fundamental  principle  that  under- 
lies this  state  of  things  is  that,  so  long  as  the  law  does  not  step  in  to 
deprive  a  man  of  his  control  over  his  estate,  he  remains  mijuris^  and 
ean  up  to  the  last  moment  of  its  possession  deal  with  his  property 
as  he  thinks  fit   The  legal  right  remains  in  him,  and  if  he  ads 
honestly  and  in  good  faith,  and  not  fraudulently,  he  may  transfer 
his  estate,  or  any  portion  of  it,  to  any  one  or  more  of  his  creditors, 
but  whose  acceptance  of  such  transfer  or  assignment,  or  whatever 
the  form  of  the  conveyance  may  be,  of  course  deprives  them  of  all 
further  relief  against  their  debtor,  and  the  only  remedy  of  other 
persons  to  whom  he  is  indebted,  and  who  have  by  that  means  been 
excluded  from  any  such  transfer,  assignment,  or  other  conveyance, 
can  only  be  against  such  property  of  the  debtor  as  may  not  have 
been  so  dealt  with,  or  against  the  debtor's  person. 

Now,  applying  these  legal  principles  to  the  present  case,  there 
can  be  no  doubt  that  the  agreement  between  Kheta  Mai  and  those 
creditors  of  his  who  joined  with  him  in  the  arrangement  was  in 
efiect  such  a  transfer  or  conveyance  as  I  have  referred  to,  and  the 
plaintifE,  being  one  of  the  creditors  who  accepted  that  mode  of  settle- 
ment, is  bound  by  it,  and  cannot  recover  any  balance  that  may 
remain  over  after  the  event  of  the  award  in  the  arbitration  pro- 
ceedings ;  and  the  fact  that  he  had  on  foot  of  the  award  accepted 
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payments  from  the  sale  of  the  defendant's  goods  only  still  fin'ther  1879 

weakens  his  contention  that  he  has  a  surviving  right  of  action  KhbtTMaT 

airainst  his  debtor.  ^  ^' 

,        ,  ,  ...  Chuni  Lal. 

I  must  here  observe  that  a  more  extraordinary  misreading  of  a 

plain  law  than  that  afforded  by  the  recorded  opinion  of  the  Judge 
as  to  the  application  of  s.  65  of  the  Contract  Act  to  the  facts  of  the 
present  case  I  never  met  with.  That  section  of  the  Contract  Act 
is  in  the  following  terms :  When  an  agreement  is  discovered  to 
be  void,  or  where  a  contract  becomes  void,  any  person  who  has  re- 
eeived  any  advantage  under  such  agreement  or  contract  isbound  to 
restore  it,  or  to  make  compensation  for  it  to  the  person  from  whom 
he  received  it/'  So  that,  according  to  the  Judge,  the  payments 
made  to  the  plaintiGE  in  the  present  case  is  merely  an  advantage  for 
wtidi  compensation  may  be  made  by  being  credited  to  the  debtor 
as  against  his  hundis.  Now,  there  was  here  no  void  contract,  no 
contract  void  in  any  sense,  but  the  arbitration  proceedings  between 
Elheta  lial  and  his  other  creditors  who  are  parties  thereto,  includ- 
ing Ckoni  Lal,  the  plaintiff,  constituted,  together  with  the  award 
made  by  the  arbitrators,  a  good  and  sufficient  contract,  valid  and 
effecfeoaly  against  the  plaintiff  and  those  other  creditors  in  the  same 
pontion,  and  all  these  presons  are  thereby  concluded  agednst  any 
further  remedy  uUra  the  arbitrators'  award. 

The  present  appeal  must  therefore  be  allowed,  the  decrees  of 
both  the  lower  Courts  reversed,  and  the  suit  dismissed  with  costs 
in  all  the  Courts* 

Appeal  allovced. 


FULL  BENCH. 


B^ort  fiSr  JEtohert  Stuart,  Kt,  Chief  Jusiice,  Mr.  Justice  Pearson,  Mr.  1379 
Justice  Turner,  Ifr.  Justice  Spankie,  and  Mr.  Justice  Oldfield.  March  11. 

KAlfAZ  ahi>  xiroTHBa  (DBrsKDANTs)  v.  BAM  NABAYAN 

(Plaiktiff).* 

Aet  Vm  of  1869  (Civil  Procedure  Code),  ss.  323,  32^Arhitration. 

The  plaintiff  in  this  snit  sued  the  defendants  to  recover  certain  moneys 
prewntad  to  him  on  his  marriage^  which  alleged  the  defendants  had  reoeiTed 
■ttjd  approprifttad  to  their  own  nse.   The  defendants  denied  that  they  had 

*  Appeal  Tuder  cL  10,  Letters  Patent,  No.  6  of  1877. 
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1879  receiyed  Bticli  moneys,  bat  admitted  that  snoh  moneys  had  been  credited  by 
Zl  the  plaintiff's  father  to  the  firm  in  which  they,  the  plaintiff,  and  the  plaintiff*  i 

Chand      ^^^^'>        jointly  interested,  against  a  larger  amount  of  moneys  belonging 
to  the  firm  which  had  been  expended  on  the  plaintiff's  marriage.   The  parties 

Bah  agreed  to  refer  the  matter  in  dispute  between  them  to  arbitntioo,  and  to 
NABATAKt  abide  by  the  decision  of  the  arbitrator.  The  arbitrator  decided  that  the 
plaintiff  could  not  recoTer  the  moneys  he  sued  for,  and  which  had  been  eredit* 
ed  to  the  firm  of  which  he  was  a  partner,  as  a  larger  sum  had  been  expended 
on  his  marriage  out  of  the  funds  of  the  firm.  The  plaintiff  obtained  the 
opinions  of  certain  pandits  to  the  effect  that,  under  Hindu  law,  gifts  ofi 
marriage  are  regarded  as  separate  acquisitions,  and  prayed  that  the  Munsif 
would  remit  the  award  with  these  opinions  to  the  arbitrator.  The  Muniif 
remitted  the  award  with  the  opinions,  requesting  the  arbitrator  to  eontider 
them,  and  to  return  his  opinion  in  writing  within  a  certain  period.  Hie  arbi- 
trator haying  refused  to  act  further,  the  Munsif  proceeded  to  determine 
suit,  and  gave  the  plaintiff  a  decree  on  the  ground  that,  in  a  joint  Hindu 
family,  presents  receiyed  on  marriage  do  not  fall  into  the  conunon  fond. 
Meld  (Pbabsok,  J.,  dissenting)  that,  there  being  no  illegality  apparent  on 
the  face  of  the  award  the  Munsif  was  not  justified  in  remitting  the  award, 
or  in  setting  the  award  aside  and  proceeding  to  determine  the  suit  bttn«<»lf, 
but  that  he  should  haye  passed  judgment  in  accordance  with  the  award. 

This  was  a  suit  instituted  in  the  Court  of  ike  Munsif,  in  wfaieh 
the  plaintiff  claimed  to  recover  Rs.  520,  being  the  amount  of  the 
presents  received  at  his  marriage,  which  he  alleged  had  been  taken 
and  appropriated  by  the  defendants,  his  uncles.  The  defendants  set 
up  as  a  defence  to  the  suit  that  a  sum  of  Bs.  1^32-2-0  had  been 
expended  on  the  plaintifE's  marriage  out  of  the  funds  of  a  firm  in 
which  the  plaintiff,  his  father,  and  they  were  partners,  that  they 
had  not  received  the  sum  claimed,  but  that  the  plaintiff's  father 
bad  received  and  expended  a  sum  of  Bs.  549  which  bad  been  pre- 
sented to  the  plaintiff  on  bis  marriage,  and  that  the  plaintiff's  father 
bad  entered  the  sum  claimed  in  the  books  of  iiie  partnership  to  the 
credit  of  the  firm,  but  that  no  sum  on  account  of  marriage  presents 
bad  ever  come  into  their  hands.  On  the  17th  June  1875  the  partieB 
to  the  suit  presented  a  petition  to  the  Munsif  appointing  a  certain 
person  arbitrator,  and  agreeing  to  accept  whatever  sudi  person 
should  decide.  The  Munsif  referred  the  suit  to  the  arbitrator  fat 
the  determination  of  the  matters  in  dispute.  On  the  12th  July 
1875  the  arbitrator  delivered  his  award  in  the  following  terms : 
It  is  admitted  by  both  parties  that  up  to  this  time  the  plaintiff,  his 
father,  and  the  defendants,  carry  on  business  in  partnership,  and  that 
they  are  the  joint  owners  of  the  firms  known  as  Ganga  Bai  Chain 
Sukb  :  it  is  admitted  by  the  plaintiff  that  nearly  Bs.  1,000  was  ex- 
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pended  on  his  marriage  from  the  joint  firm ;  therefore  the  plaintiff 
oannot  get  baok  Bs.  520  which  he  received  at  his  marriage,  and 
^hioh  were  credited  in  the  joint  firm  opposite  the  debit  side,  no 
matter  if  he  paid  that  amount  to  the  defendants  or  to  his  father : 
this  point  is  out  of  question,  because  the  amount  is  (»:edited  in  the 
aocount  books  of  the  joint  firnL"  The  pleaders  of  the  plaintiff  sub- 
sequently obtained  the  opinions  of  certain  pandiis  who  averred  that 
under  Hindu  law  gifts  at  marriage  are  regarded  as  separate  acqui- 
sitions, and  applied  to  the  Munsif  to  remit  the  award  with  these 
opinions  to  the  arbitrator.  The  Munsif,  without  declaring  that  an 
objection  to  its  legality  was  apparent  on  the  face  of  the  award  re- 
mitted the  award  with  the  opinions,  and  requested  the  arbitrator  to 
oonsider  them,  and  to  return  his  opinion  in  writing  within  a  week. 
The  arbitrator  declined  to  act  any  further  in  the  matter,  stating, 
amongst  other  things,  that  his  award  had  not  proceeded  merely  on 
the  facts  of  the  case,  but  that  he  had  referred  to  certain  texts  of  the 
Hindu  law  which  the  parties  had  produced.  The  Munsif  then  pro- 
oeeded  to  determine  the  suit,  and  gave  the  plaintiff  a  decree,  which 
the  lower  appellate  Court  afiirmed,  on  appeal  by  the  defendants. 

The  defendants  preferred  an  appeal  to  the  High  Court,  contend- 
ing that  the  Munsif  was  not  compentent  to  set  aside  the  award.  The 
Judges  composing  the  Divison  Bench  (Pbarson,  J.,  and  Spankib,  J.) 
before  which  the  appeal  came  for  hearing  differed  in  opinion,  as  to 
whether  or  not  the  Munsif  was  justified  by  law  in  remitting  the 
award,  or  in  setting  the  award  aside  and  determining  the  suit 
himself. 

The  judgment  of  the  Judges  of  the  Division  Bench  were  as 
follows : 

Peabson,  J. — concur  with  the  lower  appellate  Court  in  the 
opinion  that  the  Munsif  was  warranted,  under  the  terms  of  s.  323 
of  Act  Vni  of  1869,  in  remitting  the  award,  which  was  appar- 
ently illegal,  for  reconsideration  on  the  point  of  law ;  and  that, 
inasmuch  as  the  arbitrator  declined  to  determine  the  point,  the  award 
became  incomplete  and  null ;  and  I  hold  that,  under  the  circum- 
stances, the  provisions  of  s.  324  are  inapplicable,  and  that  the 
Munsif  was  competent  to  set  aside  the  award,  so  incomplete  and 
null,  and  to  proceed  to  try  and  decide  the  case  himself.   I  further 
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1879  hold  that  the  Hinda  law,  if  not  by  law  expreesly  applicable  to  the 
N  ANAK  which  equity,  j  ustioe,  and  good  oonscienoe  reqoiied 

Chand    to  be  applied  to  it.   I  would  therefore  dismiss  the  appeal  with 


Spankib,  J.— The  paxties  to  the  suit  of  their  own  free  will  ap- 
pointed Lala  Sham  Lal^  a  pleader  of  the  Court,  their  arbitrator, 
and  agreed  to  accept  whatever  might  be  his  decision  in  the  case. 
An  order  dated  the  17th  June  was  sent  to  the  arbitrator  to  decide  Qie 
case  and  send  in  his  award  and  the  papers  embodying  the  result  of 
his  inquries,  and  that  copies  of  the  papers  in  the  case  be  sent  to 
him.  On  the  12th  July  the  arbitrator  submitted  his  award.  He 
states  that  he  had  investigated  the  case,  and  had  taken  down  QiB 
depositions  of  the  witnesses  and  the  statements  of  the  parties.  He 
had  also  taken  into  consideration  the  custom  of  the  brotherhood,  and 
perused  the  passages  in  the  Hindu  law  referred  to  by  the  parties  and 
their  pleaders.  It  is  admitted,  he  adds,  by  both  parties  that  up  to 
date  the  plaintiff,  his  father,  and  defendants  carry  on  business  in 
partnership,  and  that  they  are  the  joint  owners  of  the  firm  known 
as  Ganga  Bai  Chain  Sukh :  it  is  admitted  by  the  plaintifi  that 
nearly  Es.  1,000  were  expended  on  his  marriage  from  the  jmnt 
firm :  therefore  the  plaintiff  cannot  get  back  Es.  620  whidi  he 
got  on  niarriage,  and  which  were  credited  in  the  joint  firm  opposite 
to  the  debit  side,  no  matter  if  he  paid  that  amount  to  the  defendant 
or  to  his  father :  this  point  was  out  of  question,  because  the  sum 
was  credited  in  the  account  books  of  the  joint  firm :  with  reference 
to  the  circumstances  of  the  case,  it  did  not  appear  proper  to  award 
costs  to  defendants.  The  result  of  this  award  was  to  dismiss  the 
claim,  both  parties  bearing  their  own  costs.  No  exception  was  taken 
to  this  award,  which,  indeed,  the  referring  Court  pronounced  to  be 
admirable  and  excellent.'^  But  on  the  22nd  July  the  plaintiff  ob- 
jected to  the  arbitrator's  law,  and  on  the  9th  August  he  presented  to 
the  Munsif  an  exposition  of  the  law  by  some  Hindu  pandits  at  Be- 
nares. The  Court,  stating  that  the  exposition  of  the  law  differed 
from  the  view  of  the  Hindu  law  relied  upon  by  the  arbitrator,  or- 
dered that  the  award  should  be  returned  to  the  arbitrator  in  order 
that  he  might  consider  the  law  as  expounded  by  the  pandits,  and 
submit  his  opinion  in  writing  about  it.  The  arbitrator  stated  his 
inability  to  determine  the  case,  and  declined  to  act  any  further  in  it 
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TElxe  Munsif  took  up  the  oase  and  decreed  the  plamtifE's  claim,  and 
lower  appellate  Court  affirmed  the  decree.  It  is  contended  by 
defendant  that  the  Munsif  had  misapprehended  s.  323  of  Act 
V  JJE  of  1859,  and  should  not  have  referred  the  award  back  to  the 
ajrBitrator :  no  award  can  be  set  aside  except  as  provided  by  s.  324 
of  Act  YIII  of  1859. 

I  would  accept  the  pleas  in  appeal.  The  award  bad  not  left  un- 
determined any  of  the  matters  referred  to  arbitration,  nor  had  it 
determined  matters  not  referred  to  arbitration.  It  was  not  so  inde- 
finite as  to  be  incapable  of  execution.  LookiDg  at  the  terms  of 
B.  323,  the  only  other  ground  on  which  an  award  could  be  remit- 
ted is  that  an  objection  to  its  legality  was  apparent  on  the  face 
of  the  award.  No  exception  to  the  award  was  taken  under  s. 
324.  But  on  the  22nd  July  the  plaintiff  objected  that  the  Shastraa 
were  in  his  favour,  and  it  was  brought  to  the  Court's  notice,  and 
nearly  a  month  after  the  delivery  of  the  award,  that  a  pandit  at 
Benares  expoxmded  the  law  differently  from  the  arbitrator.  Now 
the  parties  had  agreed  to  abide  by  the  decision  of  the  arbitrator. 
His  view  of  the  law  might  be  right  or  wrong,  but  there  is  no  illegality 
apparent  on  the  face  of  the  award  which  justified  the  remission  of 
the  award  to  the  arbitrator.  It  was  as  if  the  plaintiff  had  asked  for 
a  review  of  judgment,  and  produced  fresh  evidence  in  his  own 
favour.  Where  parties  agree  to  abide  by  the  decision  of  an  arbi- 
trator, both  are  supposed  to  concede  something,  and  they  are,  I 
think,  bound  to  abide  by  the  decision,  though,  perhaps,  a  Court  might 
have  determined  the  point  differently.  I  would  decree  the  appeal 
and  reverse  the  decision  of  both  Courts  and  enforce  the  award. 

The  defendants  appealed  to  the  Fall  Court  under  oL  10  of  the 
Letters  Patent  against  the  judgment  of  Pearson,  J.,  again  contend- 
ing that  the  award  could  not  be  set  aside. 

Mir  Akbar  HusaiUj  for  the  appellants. 

The  respondent  did  not  appear. 

The  following  judgments  were  delivered  by  the  Full  Bench : 
SxTJAET,  O.J. — ^The  procedure  before  the  Munsif  in  this  case 
appears  to  me  to  have  been  most  irregular.   Under  s.  323  of  Act 
Vul  of  1859  the  Munsif  could  only  remit  the  award  for  reconsi- 
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^^7^  iteration  if  an  objection  to  its  legality  is  apparent  on  the  fm  of  it. 
Nanak  instead  of  considering  the  matter  in  this  simple  light  Uie  Mmh 

Chahd     gif  ^      tjjQ  91;!^  August  1875,  made  the  following  extraordinarjttd 


Hindu  law  relied  upon  were  decided  against  the  petitioner  in  the 
arbitration  award :  therefore  it  is  ordered  that  the  award  may  be 
sent  to  the  arbitrator  to  consider  the  hywrntkas  attached  to  this 
petition,  and  submit  his  opinion  in  writing  to  the  Court/'  Or  as  if  he 
said  in  other  words,  It  appears  that  the  principles  of  Hindu  Isw 
were  applied  by  the  arbitrator,  but  something  more  is  wanted,  asd 
Hhereibre'  the  award  must  go  back  to  him  for  reoonsideratkm." 
If  such  is  not  the  meaning  of  the  order,  he  therefore  should  have  Idd 
to  the  very  different  conclusion  of  the  award  being  accepted  and  ap- 
plied by  the  Munsif ,  especially  as  he  had  admitted  in  his  judgment 
not  only  that  the  inquiry  and  award  made  by  the  arbitrator  are  ad- 
mirable and  excellent,  "  but  that  the  award  was  ^'  in  oonfonmtj 
with  the  evidence  on  the  record." 

It  will  be  seen  that,  instead  of  showing  that  the  award  is  iQegil 
''on  the  face  of  it,"  the  Munsif  expresses  his  order  in  terms  thii 
ought  to  have  led  him  to  the  opposite  conclusion,  but  neverthelea 
he  at  the  same  time,  and  ss.  323  and  324  of  Act  VIU  of  1869 
notwithstanding,  entertains  the  complaint  that  the  findings  in  the 
award  were  opposed  to  the  authorities  in  Hindu  law  relied  npoD 
by  the  plaintiff,  and  for  this  reason,  and  for  this  reason  alone,  he 
orders  that  the  award  may  be  sent  back  to  the  arbitrator  for  re- 
consideration, but  admitting  notwithstanding,  so  far  as  tiie  lan- 
guage of  his  order  is  concerned,  that  the  principles  of  the  Hindu  law 
had  evidently  been  considered  in  making  the  award,  in  other 
that  the  arbitrator  had  done  his  duty.  Such  procedure  not  onlj 
cannot  be  allowed  to  stand  for  one  moment,  but  in  my  opinion 
deserving  of  the  severest  censure.  Nor  does  the  arbitrator,  finding 
himself  placed  in  the  position  assigned  him  by  this  foolish  ojdafi 
appear  to  have  been  a  whit  more  intelligent  in  the  matt^  than 
the  Munsif,  for  he  submitted  himself  uncomplainingly  to  snd 
only  noticed  it  by  a  petition,  dated  the  28bh  of  August,  in  vluch 
he  referred  to  the  bad  state  of  his  health  and  the  difficulties  of  thft 
oase^  among  others,  certain  Sanskrit  texts  which  he  had  beenTinablA 
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to  understand  or  to  get  satisfactorily  translated  for  him.   In  this  1879 
petition,  however,  the  arbitrator  goes  chiefly  upon  his  bad  health  and  nIsIk 
his  conseqaent  inability  to  proceed  with  the  case.   He  therefore  Chand 
declines  to  act  any  further,  and  he  begs  the  Court  either  to  decide  Bam 
the  case  itself  or  to  appoint  another  arbitrator  in  his  stead.    The  ^^^^^ 
Munsif  adopted  the  former  course,  proceeded  with  the  case,  and 
decreed  the  plaintiff's  claim,  which  decree  was  aflSrmed  by  the  lower 
appellate  Court. 

All  this  procedure  was  utterly  mistaken.  I  have  carefully 
perused  the  award,  and  in  my  judgment  it  shows  no  illegality  on  the 
face  of  it.  It  recites  the  reference  to  the  arbitrator  for  his  decision, 
and  then  it  states  as  follows  :  ''I  haye  investigated  the  case  to  my 
satisfaction,  and  haye  taken  down  the  depositions  of  witnesses  and 
the  statements  of  the  parties.  I  have  also  taken  into  consideration 
the  custom  of  the  brotherhood  to  which  the  parties  belong,  and 
perused  the  passages  in  the  Hindu  law  re/erred  to  by  the  parties  and 
their  pleaders"  Now  in  the  face  of  such  a  statement  the  Munsif 
had  no  right  to  assume  that  the  arbitrator  had  not  correctly  applied 
the  Hindu  law.  Any  error  of  the  kind  must  appear  on  the  face 
of  the  award  itseU,  which,  however,  on  the  contrary  states  *'he  had 
perused  the  passages  of  the  Hindu  law  referred  to  by  the  parties 
and  their  pleaders."  This  I  consider  was  a  su£Bcient  compliance 
with  his  duty  as  an  arbitrator  under  the  Co^e  of  Procedure,  Aot 
ym  of  1859,  and  if  the  Munsif  differed  from  him,  and  belieyed 
that  he  had  not  correctly  applied  the  principles  of  the  Hindu  law, 
the  award  was  not  thereby  rendered  inyalid,  and  ought  not  to  haye 
been  remitted  for  reconsideration,  for  on  the  face  of  it  it  wasright^ 
and  it  is  distinctly  proyided  by  s.  324  of  Act  VIII  of  1859  that 

no  award  shall  be  liable  to  be  set  aside  except  on  the  grounds  of 
oorruption  or  misconduct  of  the  arbitrator  or  umpire.  In  fact,  in 
accepting  him  as  their  arbitrator,  the  parties  accepted  his  judgment 
and  opinion,  and  his  understanding  of  the  Hindu  law  applicable  to 
the  case,  and  were  boand  by  his  judgment  and  opinion  and  his  law, 
no  matter  how  mistaken  he  may  haye  been  in  these  respects.  And 
the  Munsif  who,  as  I  haye  shown,  admits  in  his  judgment  that  the 
award  was  excellent  and  admirable  and  unimpeachable  on  the  eyi- 
dence,  was  bound  by  it  too,  and  he  ought  to  haye  giyen  judgment 
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according  to  it,  his  judgment  being  final  and  not  open  to  appeal  to 
the  Judge  or  Subordinate  Judge. 

Holding  this  opinion,  and  I  must  add  holding  it  very  clearly, 
I  would,  concurring  with  Mr.  Justice  Spankie,  allow  this  appeal, 
and  reverse  the  judgment  of  the  Division  Bench,  and  I  would  set 
aside  the  whole  procedure  before  the  Munsif  subsequent  to  the  fil- 
ing of  the  arbitrator's  award,  and  order  a  decree  by  this  Court 
according  to  the  awards  and  dismiss  the  suit,  with  costs,  in  all  the 
Courts. 

Peabson,  J. — The  question  to  be  determined  by  the  Full  Benoh 
is,  I  presume,  whether  the  judgment  which  is  the  subject  of  the 
present  appeal  rightly  or  wrongly  disposed  of  the  qpeoial  appeal 
heard  by  the  Division  Bench.   If  reference  be  made  to  the  grounds 
of  the  special  appeal,  it  will  appear  that  two  substantial  questions 
are  raised  by  it,  first,  was  the  Munsif  justified  in  remitting  the  a  ward 
for  consideration ;  second,  was  he  justified  in  setting  it  aside  when  the 
arbitrator  refused  to  reconsider  it*   The  first  of  these  questions  will 
include  the  applicability  of  the  Hindu  law  to  the  matter  in  dispute. 
The  plaintifE  claimed  to  recover  from  his  uncles  a  sum  which  he 
had  received  from  his  father-in-law  as  a  marriage  present,  and 
which,  he  alleged,  they  had  appropriated  to  their  own  use.  Their 
defence  was  that  they  had  not  taken  it  but  that  it  had  been  expend- 
ed on  this  marriage  by  his  father.   The  matter  being  referred  to 
arbitration,  the  arbitrator  disallowed  the  claim,  because  the  sum 
claimed  had  been  entered  in  the  acoounts  of  the  family  firm,  as  a 
set-off  against  the  plaintiff's  marriage  expenses.   The  award  is  ob- 
viously unsatisfactory,  but  on  the  plaintiff  objecting  that  it  was 
opposed  to  Hindu  law,  and  filing  bpwasthas  in  support  of  the 
objection,  it  appeared  to  the  Munsif  that  it  was  bad  in  law.  This 
being  so,  I  oonceive  that  he  was  not  only  justified  in  remitting  it  for 
reconsideration,  but  was  bound  to  remit  it.    Both  the  lower  Courts 
have  now  decided  that  the  plaintiff's  claim  is  valid  under  the  Hindu 
law.  It  was  not  pleaded  in  the  special  appeal,  and  it  is  not  plead* 
ed  in  the  present  appeal,  that  the  lower  Court's  exposition  of  Honda 
law  is  erroneous.   What  was  pleaded  in  the  special  appeal  was 
that  the  Courts  were  not  bound  to  apply  the  Hindu  law  to  the 
ease.   I  ruled  that  the  Hindu  law,  if  not  by  statute  law  expressly 
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applioaUe  was  the  law  wUoh  equity^  jtistioe,  and  good  eonsoience 
required  to  be  applied  to  the  case.  It  is  now  pleaded  that  my 
ruling  is  incorrect.  I  entertain  no  doubt  of  its  correctness  myself, 
and  I  shall  be  surprised  if  the  plea  should  find  its  acceptance. 

On  the  other  question  whether,  on  the  refusal  of  the  arbitrator 
to  reconsider  his  award,  the  Munsif  was  justified  in  setting  it  aside 
and  proceeding  to  try  the  case  himself,  I  do  not  perceiye  that  my 
honorable  colleague  on  the  Division  Bench  in  the  judgment  deli- 
Tered  by  him  on  the  28th  June  1877,  expressed  an  opinion  different 
from  that  expressed  by  me.  It  is  obvious  to  remark  that,  if  the 
Munsif  was  precluded  from  setting  aside  the  award  in  this  case  by 
the  provisions  of  s.  324  of  Act  Vni  of  1859,  he  would  be  precluded 
from  so  doing  in  a  case  in  which  an  arbitrator  refused  to  reconsider 
an  award  which  left  undetermined  some  of  the  matters  referred  to 
arbitrmtion,  and  was  so  indefinite  as  to  be  incapable  of  execution  ; 
and  such  a  contention  could  not  probably  be  maintained. 

In  my  judgment  the  pleas  in  appeal  are  without  weight,  and 
the  appeal  should  be  dismissed  with  costs. 

Turner,  J. — (After  stating  the  facts  leading  up  to  the  arbitra- 
tion and  award,  continued)  :  The  plaintiff's  pleader  obtained  the 
opinions  of  some  pandUs  who  averred  as  is  not  disputed  that  gifts 
at  marriage  are  regarded  as  separate  acquisitions,  and  petitioned 
the  Munsif  to  remit  the  award,  with  these  opinions,  to  the  arbitrator. 
The  Munsif  without  declaring  that  an  objection  to  the  legality  was 
apparent  on  the  &ce  of  the  award  remitted  the  award  with  the  opin- 
ions, and  requested  the  arbitrator  to  consider  them,  and  to  return 
his  opinion  in  writing  in  a  week. 

>  In  special  appeal  the  honorable  Judges  of  the  Division  Bench 
differed  as  to  whether  or  not  an  objection  to  the  legality  of  the 
award  was  apparent  on  the  face  of  it.  The  Senior  Judge  held  such 
an  objection  was  apparent,  and  that  the  Munsif  was  therefore  justi- 
fied in  remitting  the  award  for  the  consideration  of  the  point  of  law. 
It  is  to  be  observed  that  the  plaintiff  did  not  come  into  Court  alleg- 
ing that  he  and  the  defendants  were  members  of  a  family.  Nor  did 
he  allege  that  the  defendants  claimed  to  retain  the  money  as  falling 
into  and  forming  part  of  the  common  stock.  They  were  charged  with 
having  appropriated  the  money  to  their  own  use,  and  they  denied 
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that  thej  had  received  it^  bnt  admitted  it  had  been  credited  in  the 
books  of  the  firm  in  which  they,  the  plaintiff,  and  his  father,  were 
jointly  interested  against  a  larger  sum  expended  on  his  marriage. 
It  is  to  be  noticed  that,  if  there  had  been  a  question  as  to  whether  the 
moneys  received  on  the  plaintrfE's  marriage  formed  part  of  aconmion 
stock,  or  even  of  the  partnership  fonds^  the  plaintiff's  father  shoold 
have  been  made  a  party  to  the  suit.  On  the  proceedings  I  do  not 
see  that  there  was  an  objection  to  the  legality  of  the  award  apparent 
on  the  face  of  it.  If  one  partner  sues  another  for  moneys  recover* 
able  on  his  account,  it  would  surely  be  an  answer  that  the  moneys  so 
received  had  been  credited  against  a  debt  due  by  him  to  the  firm. 

I  therefore  am  of  opinion  that  the  Munsif  was  not  justified  in 
remitting  the  award  to  the  arbitrator.  At  the  same  time  having 
perused  the  evidence  it  is  apparent  to  me  that  the  questions  really 
in  issue  were  not  properly  redsed  by  the  pleadings  ;  and^  moreover, 
that  they  are  not  disposed  of  by  the  judgment  of  the  Court  below. 
The  parties  are  members  of  a  family  who>  while  retaining  undivided 
the  firm  which  has  descended  to  them  from  their  common  ancestor, 
have  also  separate  dealings,  and  I  have  no  doubt  that  the  dispute 
arises  out  of  the  question  as  to  whether  or  not  expenses  relating  to 
the  plaintifi^'s  marriage  ought  to  be  met  by  the  separate  property  cl 
his  father  or  out  of  the  joint  firm.  The  questions  which  called  for 
determination  in  this  suit  appear  to  me  to  be  the  following  :  Did 
the  sums  received  on  the  occasion  of  the  plaintiff's  marriage  come 
to  the  hands  of  the  defendants  :  If  they  did  have  they  been  apfm- 
priated  by  the  defendants  to  their  own  use :  for  if  they  have  been  so 
appropriated,  the  defendants  are  liable,  and  it  is  unnecessary  to  go 
further :  but  if  the  moneys  have  not  been  approprieted  by  the  defend- 
ants to  their  own  use,  but  have  been  carried  into  the  firm,  thea  Qie 
question  arises  whether  the  defendants  were  at  liberty  to  set  them 
off  against  expenses  incurred  by  the  firm  on  the  plaintiS*s  mar- 
riage, and  before  determining  this  issue,  the  plaintiff 's  father  should 
have  been  made  a  party  to  the  suit.  All  proper  parties  being  be- 
fore the  Court,  it  should  then  have  been  inquired  whether  the  joint 
fund  or  the  separate  estate  of  each  of  the  partners  should  have  been 
charged  with  the  marriage  expenses  of  the  members  of  the  family. 
Had  the  parties  been  members  of  a  Hindu  family  living  altogether 
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in  oommensality,  I  admit  that  the  plaintifi  would  have  been  entitled 
to  daim  his  marriage  presents  as  a  separate  aoquisitioni  and  that 
the  Oonits  would  be  justified  in  applying  Hindu  law,  and  I  hold  fur- 
ther that,  in  determining  whether  the  joint  or  separate  estate  should 
bear  the  expenses  of  the  plaintiff's  marriage,  the  Courts  are  justified 
in  applying  Hindu  law  controlled  as  it  may  be  by  the  agreement 
binding  on  the  members  as  to  the  purposes  to  which  the  property 
remaining  undiTided  should  be  applied.  In  my  judgment  the  ap- 
peal should  prevail  and  be  decreed,  the  claim  being  dismissed  on  the 
^ound  that  the  award  wcus  a  good  awards  and  that  a  decree  should 
have  passed  in  accordance  with  it,  but  if  it  be  held  that  the  award  was 
open  to  the  objection  urged,  and  that  the  plaintiff  was  justified  in 
trying  the  suit  on  the  meritsi  it  is  in  my  judgment  necessary  for 
the  purposes  of  justice  that  such  of  the  issues  suggested  by  me  as 
are  undisposed  of  by  the  judgment  of  the  Subordinate  Judge  should 
be  tried,  and  I  would  remit  them  for  that  purpose. 

Spanktb,  J. — I  adhere  to  my  opinion.  With  regard  to  the  na- 
ture of  the  claim,  the  .statements  of  the  parties,  the  reference  to 
arbitration,  and  the  award  itself,  I  see  no  illegality  apparent  on  the 
face  of  the  award,  and  therefore  it  was  not  one  with  which  the 
Munsif  could  interfere  under  s.  323  of  Act  VIII  of  1859.  It  may 
be  erroneous  in  law,  but,  if  so,  that  error  is  not  apparent  on  the  face 
of  the  award,  and  therefore  it  oannot  be  set  aside  merely  because 
rt  is  erroneous  in  law. 

Oldfield,  J. — I  am  of  the  same  opinion  in  this  case  as  Mr. 
Justice  Spankie.  The  award  was  improperly  remitted  to  the  re- 
consideration of  the  arbitrator,  as  there  was  no  ground  under  s.  323 
which  justified  the  Munsif  to  remit  it.  There  was  no  objection  to 
the  legality  of  the  award  apparent  on  the  face  of  the  award ;  the 
decision  was  made  upon  facts  in  connection  with  the  partnership 
relations  of  the  parties,  and  the  Munsif  in  remitting  the  award  does 
not  point  out  the  particular  illegality  apparent  upon  the  face  of  the 
award,  nor  does  he  appear  to  have  come  to  any  conclusion  that 
there  was  an  apparent  legal  defect ;  he  merely  remitted  it  that  the 
arbitrator  should  consider  some  objections  which  the  plaintiff 
alleged  against  a  supposed  view  of  the  Hindu  law  taken  by  the 
arbitrator. 
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^^^9        There  were  no  objections  taken  under  b.  824,  and  nnder  the  car- 
Nanak    oumstanoes  the  Oourt  should  have  given  judgment  acoordingto 
the  award. 

AppeaiaUa^ 


1879         Brfore  Sir  Bohert  Stuart,  Kt.,  Chi^  Justice,  Mr.  Justice  Pearson,  Mr. 
March  11.  Justice  Spankie,  and  Mr.  Justice  Oldfield. 

FAZAL  MUHAMMAD  (Pljuktiff)  v.  PHUL  ZUAL  (Dipbitdaot) .• 

Appeal  under  cl.  10  <fthe  Letters  Patent — Computation  qf  Limitation. 

In  computing  the  period  of  limitation  prescribed  for  an  appeal  under  cL 
10  of  the  Letters  Patent,  the  time  requisite  for  obtaining  a  copy  of  tiie 
judgment  appealed  from  cannot  be  deducted,  such  copy  not  being  required, 
under  the  rules  of  the  Court,  to  be  presented  with  the  memorandum  of  appeal. 

This  was  an  appeal  to  the  Pull  Court,  under  d.  10  of  the  Letters 
Patent,  which  had  been  preferred  two  days  after  the  period  of 
limitation  (1)  had  expired. 

On  behalf  of  the  appellant  it  was  contended  that  the  time  re- 
qiiisite  for  obtaining  a  copy  of  the  judgment  appealed  from  should 
be  deducted,  in  computing  the  period  of  limitation.  On  behalf  of 
the  respondent  it  was  contended  that,  inasmuch  asunder  the  Bules 
of  Practice  adopted  by  the  High  Court  on  the  2l8t  May  1873, 
regarding  the  admission  of  appeals  under  oL  10  of  the  Letters  Pa- 
tent, a  copy  of  the  judgment  appealed  from  was  not  required  to  be 
presented  with  the  memorandum  of  appeal  (2),  the  time  for  obtain* 
ing  a  copy  could  not  be  deducted. 

The  Senior  Qovernment  Pleader  (Lala  Juala  Prasad)^  Mundii 
Hanuman  Prasad,  and  Maulvi  Mehndi  Haaan^  for  the  appellant 

Mr.  CohiHy  for  the  respondent. 

The  Full  Bench  delivered  the  following 

Judgment. — The  Full  Bench  is  of  opinion  that  the  appeal  is 
beyond  time  and  not  entitled  to  be  admitted.  It  is  therefore  dis- 
missed with  costs. 

•  Appeal  under  cl.  10,  Letters  Patent,  ]^o.  4  of  1878. 

(1)  Under  the  Bules  of  Practice  sood  cause  shown,  shall  grant  fur- 
adopted  by  the  High  Court  on  the  tner  time." 

2l8t  May  1878,  regarding  the  admis-  (2)  Eule  iii. — ^The  appellant  shtll 

sion  of  appeals  xuider  ol.  10  of  the  not  be  required,  as  in  ordinary  ap> 

Letters  latent,  such  appeals  must  peals,  to  file,  with  such  oetition  <^ 

be  preferred  within  ninety  days,  un-  appeal,  a  copy  of  the  judgment  ap- 

less  the  Court,  in  its  discretion,  on  pealed  from. 
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Before  Mr.  Justice  Pearson  and  Mr.  Justice  Oldfield.  1879 
NIKKA  MAL  and  others  (Pliintifps)  v.  SULAIMAN  SHEIKH  ^^"^ 
G AEDNEE  (Dbfbndant)  • 
Usufructuary  Mortgage, 

By  tlie  terms  of  a  deed  of  usufruotuary  mortgage  the  mortgagor  accepted 
the  liability  on  acoount  of  any  addition  that  might  be  made  to  the  demand 
of  the  Grovemment  at  the  time  of  settlement.  During  the  corrency  of  the 
mortgage-tenure  the  mortgagees,  averring  that  they  had  had  to  pay  a  certain 
sum  in  excess  of  the  amount  of  Government  revenue  entered  in  the  deed  of 
mc^tgage  from  1279  to  1281  fasli,  sued  the  mortgagor  to  recover  such  excess. 
Seld  that,  inasmuch  as  no  settlement  of  accounts  was  contemplated  or  was 
necessary  under  the  provisions  of  the  deed  of  mortgage,  and  such  deed  did 
not  contain  a  provision  reserving  the  adjustment  of  any  sums  paid  by  the 
mortgagees  in  excess  of  the  amount  of  the  Government  demand  at  the  time 
of  the  execution  of  such  deed  to  the  time  when  the  mortgage-tenure 
should  be  brought  to  an  end,  the  suit  was  not  premature  and  could  be  enter- 
tained. 

The  facts  of  this  case  were  as  follows :  The  defendant  in  this 
suit,  on  the  28th  May  1869,  gave  the  plaintiffs  in  this  suit  a  usu- 
fruotuary mortgage  of  one  pioiety  of  a  certain  village,  and  put  the 
plaintifis  into  possession.  Under  the  terms  of  the  deed  of  mortgage 
the  mortgagees  agreed  to  oolleot  rents,  to  pay  the  Government 
revenue,  and  to  take  th^  profits  in  lieu  of  interest  on  the  mortgage- 
money,  and  the  mortgagors  were  at  liberty  on  the  expiry  of  five 
years  to  repay  the  mortgage-money,  and  to  enter  on  the  property. 
The  deed  also  contained  this  condition,  t?wj.,  "  If  the  Government 
demand  be  enhanced  or  reduced  at  the  time  of  settlement,  I, 
the  mortgagor,  am  liable  for  it,  and  the  mortgagees  shall  have 
nothing  to  do  with  the  increase  or  decrease  of  the  Government 
demand."  The  deed  also  empowered  the  mortgagees  to  enhance 
the  rents  at  any  time.  The  revenue  which  was  payable  in  respect 
of  the  mortgaged  property  at  the  time  of  the  execution  of  the  deed 
of  mortgage  having  been  enhanced,  and  the  plaintiffs  having  paid 
the  enhanced  revenue  for  three  yeturs,  the  plaintiffs  brought  the 
present  suit  to  recover  from  the  mortgagor  the  sum  paid  by  them 
in  e^icess  of  the  revenue  which  was  payable  at  the  time  of  the  exe- 

*  Second  Appeal,  No.  993  of  1878,  from  a  decree  of  G.  L«  Lang,  Esq., 
Judge  of  Aligarh,  dated  the  lOth  June  1878,  aflirming  a  decree  of  Maulti 
Farid'ud'din  Ahmad,  Subordinate  Judge  of  Aligarb,  dated  the  19th  January 
1878. 
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outioQ  of  the  deed  of  mortgage,  basing  their  suit  on  the  oondition 
in  the  deed  of  mortgage  stated  above.  The  defendant  set  up  as  a 
defence  to  the  suit  that  on  a  proper  oonstruction  of  the  deed  of 
mortgage  the  olaim  of  the  plaintiffs  oould  not  be  preferred  daring 
the  currenoy  of  the  mortgage,  but  only  when  aocounts  were  settled 
on  redemption  of  the  mortgage.  The  Court  of  first  instanoe  allow- 
ed this  contention  and  dismissed  the  suit,  and  on  appeal  by  the 
plaintiffs  the  lower  appellate  Court  also  allowed  it. 

The  plaintiffs  appealed  to  the  High  Court  contending  that  the 
lower  Courts  had  improperly  construed  the  deed  of  mortgage,  and 
they  were  entitled,  under  the  condition  in  the  deed  of  mortgage 
upon  which  the  suit  was  based,  to  prefer  the  present  daim. 

Pandit  Bishamhar  Nath  and  Babu  Jogendro  Nath  Chaudhrt\  for 
the  appellants. 

Babu  Oprokash  Chandar,  for  the  respondent. 

The  judgment  of  the  Court  was  deliyered  by 

Pearson,  J.— By  the  terms  of  the  deed  of  mortgage,  dat«d 
28th  May  1869,  the  mortgagor  accepted  the  liability  on  account 
of  any  addition  that  might  be  me^e  to  the  demand  of  the  Govern- 
ment at  the  time  of  settlement.  The  mortgagees,  averring  that 
they  have  had  to  pay  Bs.  lj907-13-3  in  excess  of  the  amount  of  the 
Government  demand  entered  in  the  mortgage-deed  from  1279  to 
1281  fasli,  sue  to  recover  that  amount  with  interest.  The  lower 
Courts  have  disallowed  the  suit  on  the  ground  that  the  mortgagees 
are  not  competent  to  prefer  a  claim  of  this  sort  in  a  suit  during 
the  currency  of  the  mortgage-tenure.  Such  a  claim,  in  the  opinion 
of  the  lower  Courts,  can  only  be  properly  advanced  and  adjusted 
when  a  settlement  of  aocounts  between  the  parties  takes  place  at 
the  termination  of  the  mortgage  tenure.  One  obvious  objection  to 
the  opinion  of  the  lower  Courts  on  this  subject  is  that  no  settle- 
ment of  accounts  is  contemplated  by  or  is  necessary  under  the 
provisions  of  the  deed  of  mortgage,  which  allows  the  mortgagees 
to  appropriate  the  profits  realized  by  them  during  the  terms  of 
mortgage  in  lieu  of  interest,  and  the  mortgagor  to  recover  his 
estate  at  the  end  of  that  term  by  payment  of  the  principal  or  the 
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amount  of  the  loan.   Another  not  less  obvious  objection  is  the  1979 
imreasonableness  of  expecting  the  mortgagees  to  make  large  pay-  ^^^^^ 
ment  year  after  year  for  the  mortgagor  to  be  treated  as  mere  v. 
Btipplements  to  the  original  loan.   But  apart  from  the  objections 
af  oresaidy  the  view  of  the  lower  Ckmrts  that  a  suit  of  the  nature 
of  the  present  cannot  be  brought  year  by  year  by  the  mortgagees 
for  the  recovery  of  any  soma  paid  by  them  in  excess  of  the  amount 
of  the  Government  demand  at  the  time  of  execution  of  the  deed  of 
mortgage,  merely  because  there  is  no  express  providon  made  for 
such  suit  being  brought  in  the  deed  of  mortgage,  is  quite  unten- 
able.  The  law  authorises  a  man  to  sue  for  a  debt  whenever  it 
beoomes  due  to  him.   The  mortgagees  could  only  have  been 
precluded  from  so  suingi  had  there  been  an  express  provision  in 
the  deed  reserving  the  adjustment  of  such  claims  to  the  moment 
when  the  mortgage-tenure  should  be  brought  to  an  end.   It  is 
admitted  that  a  similar  suit  has  been  already  once  before  brought 
by  the  mortgagees.   It  was  not  then  pleaded  that  the  suit  was 
premature  and  could  not  be  entertained.   On  the  contrary  it  was 
entertained  and  the  claim  was  decreed.   The  lower  appellate  Oourt 
has  remarked  that  the  deed  of  mortgage  has  been  carelessly 
drawn  up,  inasmuch  as  the  mortgagees  are  authorised  to  raise 
the  rentsy  yet  no  provision  is  made  for  the  disposal  of  the  increased 
profits  due  to  their  enhancement ;  although  it  can  hardly  be 
supposed  that  it  was  the  intention  of  the  mortgagor  that  she 
should  pay  any  increase  of  revenue  to  Government,  and  that  the 
mortgagees  should  enjoy  all  the  corresponding  increase  of  profits 
consequent  on  the  enhancement  of  the  rents.   We  observe,  how- 
ever J  that  in  the  present  case  it  is  no  part  of  the  defence  that  the 
increased  demand  of  the  Government  has  been  met  by  a  corre- 
sponding enhancement  of  rent.   On  the  contrary  the  plea  is  that 
although  empowered  to  enhance  the  rent,  the  mortgagees  have 
neglected  to  do  so.   There  is  nothing  in  the  deed  of  mortgage 
binding  the  mortgagees  to  enhance  the  rents  in  the  event  of 
the  jama  being  enhanced.  All  that  is  said  is  that  ^^if  the  mort- 
gagees wish  to  enhance  the  rent  of  any  tenant,  they  may  enhance 
it,  &c.''   On  the  other  hand  the  liability  undertaken  by  the  mort« 
gagor  to  pay  any  additional  demand  made  by  the  Government 
is  not  limited  by  any  condition  that  such  increased  demand  cannot 
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be  met  by  a  oorreeponding  enbanoement  of  rents.  In  the  fonner 
suit  to  which  reference  has  been  made  it  was  held  that  enhance- 
ment of  rents  by  the  mortgagees  would  not  debar  them  from 
recovering  enhanced  jama  ;  and  the  raling  was  not  impugned  by 
appeal.  The  ground  on  which  the  suit  has  been  disallowed  by  the 
lower  Courts  failing,  it  does  not  appear  that  there  is  any  substantul 
defence  to  the  suit,  or  that  in  reference  to  the  foregoing  remarks 
it  is  necessary  to  remand  the  case  for  the  trial  of  the  other  issues 
laid  down  for  trial  by  the  Oourt  of  first  instance. 

We  decree  the  appeal  and  claim  with  costs  in  all  the  Courts, 
and  interest  at  6  per  cent,  per  annum  from  the  date  of  this  decree 
to  the  date  of  realisation. 

Jppeal  allowed. 

1879  Brfore  Mr,  Juiiioe  Pearson  and  Mr.  Juttiee  Spankie. 

'^^^         The  COLLECTOE  or  MOEADABAD  (Defekdaht)  v.  MUHAMMAD 

DAIM  ZHAN  (Plaiwtifp).* 

Act  VJII<fiB69  (C^vil  Procedure  Code),  «.  BOS^Pauper  Suil^Salt  in 
Execution  of  Decree — Distribution  qf  Sale-Proceeds — Court-Fees^ 
Prerogative  of  the  Crown. 

With  a  yiew  to  recoyer  the  amount  of  Court-fees  which  J  would  haT«  had 
to  pay  had  he  not  been  permitted  to  bring  a  suit  as  a  x>auper,  the  Goyemmeoi 
caused  certain  property  belonging  to  the  defendant  in  such  suit,  who  htd 
been  ordered  by  the  decree  in  suit  to  pay  such  amount,  to  be  attached- 
Tbis  property  was  subsequently  attached  by  the  holder  of  a  decree  against 
B  which  declared  a  lien  on  the  property  created  by  a  bond.  The  property 
was  sold  in  the  execution  of  this  decree.  Held  that  the  Goyemment  was 
entitled  to  be  paid  first  out  of  the  proceeds  of  such  sale  the  amount  of  the 
Court-fees  J"  would  haye  had  to  pay  had  he  not  been  allowed  to  sue  as  a 
pauper,  the  principle  that  the  Goyemment  takes  precedence  of  all  other 
creditors  not  being  liable  to  an  exception  in  the  case  of  lien-hinders.  The 
decision  in  Ganpat  Putaya  y.  The  Collector  of  Kanara  (1)  applied  in  this 
case. 

Thb  facts  of  this  case  were  as  follows:  One  Jagan  Nath 
brought  a  suit  as  a  pauper  against  Bulaki  Das  in  the  Moradabad 
district,  in  which  suit  a  decree  was  made  against  Bulaki  Das 
directing  that  he  should  pay  the  costs  of  such  suit.    The  Colleotor 

•  Second  Appeal.  No.  1060  of  1878,  from  a  decree  of  Maulyi  MuhManiad 
Sami-ul-la  Khan,  Subordinate  Judge  of  Moradabad,  daud  the  4th  June 
1878,  reversing  a  decree  of  Maulyi  Ain-ud-din,  Munsif  of  Moradabad,  dated 
the  19th  Noyember  1877. 

(1)  L  L.  B ,  1  Bom.,  7. 


1879 
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of  Moradabad  Bubsequently  applied  for  the  attachment  of  a  house  ^^^^ 

'belonging  to  Bulaki  Das,  with  a  view  to  recover  by  its  sale  the  Collbctob 

amount  of  Court-fees  which  Jagan  Nath  would  have  had  to  pay  ^^^^Ij^^^ 

Had  he  not  been  permitted  to  sue  as  a  pauper.    The  house  was  «. 

accordingly  attached  on  the  8th  January  1876-   The  house  was  Kha^n. 

again  attached  on  the  50th  June  1876  in  the  execution  of  a 

decree  obtained  by  Muhammad  Daim  Khan  against  Bulaki  Das  on 

a  bond  for  the  payment  of  money,  in  whioh  the  house  was  charged 

with  such  payment^  such  decree  directing  that  the  house  should 

be  sold  in  satisfaction  of  the  decree.    The  house  was  sold  in  the 

execution  of  this  decree,  and  the  Collector  was  first  paid  out  of  the 

sale  proceeds,  and  the  surplus  remaining  was  paid  to  Muhammad 

Daim  Khan,  who  now  sued  the  Collector  to  recover  the  amount 

paid  to  him.  The  Court  of  first  instance  held  that  the  Government 

was  entitled  to  be  paid  first  out  of  the  sale-proceeds,  and  dismissed 

the  suit.   On  appeal  by  the  plaintiff  the  lower  appellate  Court 

gave  him  a  decree,  distinguishing  the  present  case  from  Oanpat 

Putaya  v.  The  Colkctor  of  Kanara  (I),  on  the  ground  that  in  the 

present  case  the  plaintiff  had  a  lien  on  the  property. 

The  defendant  appealed  to  the  High  Court,  contending  thai 
the  Government  took  precedence  of  creditors  of  every  descrip- 
tion. 

The  Senior  Oovemment  Pleader  (Lala  Juala  ProiocTjf  for  the 
appellant. 

Shah  Asad  Alt,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Peabson,  J. — In  our  opinion  the  ground  of  appeal  is  valid 
and  must  be  allowed.  The  Bombay  High  Court's  decision  in  the 
case  of  Oanp<U  Putaya  v.  The  Colkctor  of  Kanara  (1)  appears 
to  be  applicable  in  the  present  case.  The  principle  that  the  Qov- 
emment  takes  precedence  of  all  other  creditors  is  not  liable  to  an 
exception  in  the  case  of  lien-holders.  We  decree  the  appeal  with 
costs,  and,  reversing  the  lower  appellate  Court's  decree,  restore 
that  of  the^Court  of  first  instance. 

Appeal  allowed. 

(I>  1.  L.K.,  1  Bom-,  7. 
28 
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1879  Btfore  Mr.  Juttiee  SpankU  and  Mr.  Justice  Oldfield. 

March  24.    ^qj^j^  NATH  jlhd  aitothbb  (Plaiwuffs)  v.  BALDEO  (DmrmnAWt)* 
Act  rillqf  1871  (Registration  Act),  ss.  18,  90—Aet  UltflSll  (B^giHra- 
turn  Act),  ss,  17,  IB,  60 — Registered  and  unregistered  doeummUs. 

A  docnment  creating  an  interest  in  immoyeable  property  tlie  regististioa 
oC  which  under  Act  YIII  of  1871  was  compulsory,  and  which  was  regietm^ 
under  that  Act,  does  not,  under  s.  60  of  that  Act,  take  effect  as  regards  such 
property  against  an  unregistered  document  relating  to  such  land,  the  re- 
gistration of  which  under  Act  YIII  of  1871  was  optional  (I). 

Held  that  the  proTinons  of  s.  60  of  Act  III  <^  1877  did  BOt  apply  to 
documents  executed  after  the  first  day  ol  July  1871  and  before  Aet  III  ei 
1877  came  into  operation  (2). 

Thb  facts  of  this  case  were  as  follows :  Certain  peisons  mor(^;aged 
their  share  in  a  certain  village  to  one  Baldewa  by  a  deed  dated 
the  15th  August  1872.  The  registration  of  this  deed  under  Act 
Yin  of  1871  was  not  oompulsoiy,  and  it  was  not  registered^ 
The  same  persons  subsequently  again  mortgaged  sudi  share  to  one 
Bhola  Nath  and  a  certain  other  person,  by  two  separate  deeds,  both 
dated  the  3rd  October  1872.  The  registration  of  these  deeds 
under  Act  VIII  of  1871  was  compulsory,  and  they  were  register^ 
ed.  Bhola  Nath  and  his  co-mortgagee  obtained  a  decree  on  these 
deeds,  in  execution  of  which  the  share  was  sold  on  the  23rd  Octo- 
ber 1876,  the  mortgagees  purchasing  the  property.  Baldewm 
haying  obtained  a  decree  on  his  deed  sought  to  bring  the  ehare 
to  sale  in  execution  thereof.  On  the  day  fixed  for  the  sale  Bhola 
Nath  and  his  co-mortgagee  satisfied  Baldewa's  decree,  and  ihen 
instituted  the  present  suit  against  Baldewa  and  the  mortgagors  to 
recover  the  amount  which  they  had  paid  on  account  of  Baldewa's 
decree.  The  plaintiffs  contended,  amongst  other  things,  that  their 
deeds  of  mortgage  being  registered  took  effect  against  the  defrad- 

*  Second  Agoeal,  No.  1060  of  1878.  from  a  decree  of  Maulri  Mohammad 
Maqsud  Ali  Khsai,  Subordinate  Juage  of  Bareilly,  dated  the  28th  May 
1878,  affirming  a  decree  of  Babu  Bhj  Pal  Das,  Munsif  of  ^aauM,  dated 
the  26th  March  1878. 

(1)  So  held  in  Hamed  Bux  ?.  Madhusudan  Mazumdar,  ^'B^l^lSLt 
Bindra  Bun,  H.  C.  fi.,  N.-W.  P.,  Ap.,  73,  and  the  cases  cited  in  ihnt 
1870  p.  87t  and  Shaikh  Ryasutulla  case,  which  refer  to  section  68  of 
r.  burga  Churn  Pal,  15  B.  L.  B.,  Act  XVI  of  1864. 
294,  S.  C.,  24  W.  E.,  121,  with  refer- 
ence to  8.  60  of  Act  XX  of  1866,  the  (2)  See,  howerer,  Soodh^rttm 
provisions  of  which  section  and  s.  60  Bhuttacharjee  y.  Ob  hoy  Ckumder 
of  Act  Tin  of  1871  are  similar.  See,  Bundopadhya,  10  B.  L.  R.,  380, 
however,  Shamacharan  Neogi  y.  jVa-  where  retrospective  effect  appears 
hinchandra  Dhoha,  6  B.  L.  B.,  Ap.,  to  have  been  given  to  s.  60  of  Act 
1  i  and   Gayaram   Mazumdar  v.    XX  of  1866. 
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ant's  umregistored  deed,  notwithstanding  that  the  registration  of  1S79 
the  defendant's  deed  was  optional^  in  virtue  of  the  provisions  of  s.  50  Bholl  Nath 
of  Act  in  of  1877.    The  defendant  contended  that  the  provisions  ^a^eo 
of  that  section  of  Act  III  of  1877  did  not  apply  to  documents 
executed  before  the  passing  of  that  Act ;  and  that  the  registration 
of  the  plaintifis'  deeds  being  compulsor j,  while  that  of  the  defend- 
ant's deed  was  optional,  there  was  nothing  in  Act  YUI  of  1871 
which  gave  the  plaintiffs'  deeds  preference  over  the  defandant's 
deed  by  reason  that  the  plaintiffs'  deeds  were  registered,  while  the 
defendant's  deed  was  not  registered.    The  Court  of  first  instance 
allowed  the  defendant's  contention,  and  dismissed  the  plaintiffs'  suit. 
On  appeal  by  the  plaintifEs  the  lower  appellate  Court  aflSrmed  the 
decree  of  the  Court  of  first  instance. 

The  plaintiff  appealed  to  the  High  Court  contending  that 
s.  50  of  Act  m  of  1877  applied  to  documents  executed  before  the 
passing  of  that  Act,  and  that  under  that  Act  their  deeds,  being 
registered,  took  efiect  against  the  defendant's  unregistered  deed. 

Pandit  Ajudhia  Nath  and  Lala  Harkuhen  J)as^  for  the  appel- 
lants. 

Pandit  Bishambar  Nath^  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Spankie,  J. — Both  the  bonds  were  executed  in  1872,  and  as  far  as 
the  deed  of  plaintiff,  appellant,  is  affected,  the  registration  law  in  force 
at  the  time  of  its  execution  was  Act  VIII  of  1871.  By  s.  50  every 
document  of  the  kind  mentioned  in  clauses  (a)  and  (b)  of  s.  18  shall,  if 
duly  registered,  take  effect  as  regards  the  property  comprised  therein 
against  every  other  unregistered  document  relating  to  the  same  pro- 
perty, and  not  being  a  decree  or  order,  whether  such  unregistered 
document  be  of  the  same  nature  as  the  registered  document  or  not. 
Buts.  18  applies  to  documents  of  which  the  registration  is  optional. 
The  registration  of  the  deed  of  plaintiffs  was  compulsory.  We 
need  not  interfere.  Act  III  of  1877  does  not,  we  think,  apply. 
The  unregistered  document  in  that  Act  (s.  50)  means  one  not  re- 
vered under  Act  YIII  of  1871  or  that  Act,  although  executed 
after  the  let  July  1871.  But  still  the  Act  introduces  for  the  first 
time  clauses  both  of  s.  17  and  s.  18,  by  which  introduction  all 
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^^7^      registered  doooments  take  effect  henceforth  as  against  nnregistmd 
BhoulNath  documents  of  which  nnder  the  Act  the  registration  is  opdonal, 
BALnio.    ^^i^      course  to  the  explanation  in  the  section.   Whereas  a. 

50  of  Act  Yin  of  1871  gives  a  preference  to  regLstered  dooo* 
mentsof  the  kind  mentioned  in  dauses  (a)  and(^)  of  s.  18  otbt  the 
unregistered  document,  subject  again  to  the  explanation  added  U> 
the  section,  so  that  by  Act  YIII  of  1871  it  is  only  the  dulj  register- 
ed documents  (though  their  registration  is  only  optional)  which  take 
effect  against  the  unregistered  documents.  As  the  documents  refer- 
red to  in  this  suit  were  both  executed  after  the  1st  Jxdy  1871  and 
before  Act  HI  of  1877  came  into  force,  the  former  Act  would 
seem  to  apply.  We  agree  with  the  lower  appellate  Court  that  no 
collusion  or  fraud  between  the  defendants  having  been  estaUided, 
and  the  decree  having  been  passed  in  favour  of  the  first  mart- 
gagee,  there  was  nothing  to  prevent  the  sale  of  the  property  in 
execution  of  that  decree.  If  plaintiffs  chose  to  satisfy  the  decree 
for  their  own  purposes,  they  do  not  thereby  seem  to  have  any 
legal  daim  upon  defendant,  the  decree-holder,  for  a  refund  of  the 
money  so  paid  by  them.  We  afiKrm  the  decree  of  the  lower 
appellate  Court,  and  dismiss  the  appeal  with  costs. 

Appeal  dUmiued. 


FULL  BENCH. 


1879         Brfore  Mr.  Justice  Pearson^  Mr.  JuHiee  Turner,  Mr.  Justice  ^MuiJbtfw 
March  26.  and  Mr.  Justice  Oldfield. 

SHIMBHXr  NABATN  SrNGH  (Plawtipf)  v.  BACHCHA  ato 

▲iroTHBB  (Dbfbkdants).* 
Act  ZriJ/^1878  {N.-W.P.  Bent  Act\  s.  Wi-Determinatiam  mmder 

cL  (»)  qf  TUle^Bes  judicata. 
8  applied  to  the  Beveoue  Coart»  under  ol.  (f»)  of  f.  86  of  Act  ZVXli  of 
]878»  for  the  recovery  of  the  ocoupsDoy  of  oertain  land»  alleging  that  tiie 
occupancy  of  snoh  land  had  devolved  upon  her  by  inheritanoe,  and  that  the 
landholder  had  wrongfully  disposBeseed  her.  The  landholder  set  up  as  a 
defence  to  this  avtpli  cation  that  8  was  not  entitled  to  the  occupancy  of  tha 
land  by  inheritance,  but  that  she  was  a  trespasser.  The  Bevenue  Court 
determined  that  8  was  entitled  to  the  occnpanoy  of  the  land  by  inheritance, 
and  granted  her  application.  The  landholder  then  sued  iS^in  the  Civil  Co  vC 
for  the  possession  of  the  land. 


•  Appeal  under  cl.  10,  Letters  Patent^  No.  4  of  1877. 
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Htfd,  per  Pbabbon,  J.,  and  Tubnkb,  J.,  that  the  question  of  8*»  title  to  lb79 

the  ncca|itttcy  of  the  land  was,  with  reference  to  the  decision  of  the  Heyenue  SmuBH^y 

Cout»  rtijmdteata  and  ooidd  not  again  be  raised  in  the  Civil  Court,  ^  asaik 
Srumx,      and  Oldpibld,  J.,  contra. 


Thb  facia  of  this  case  were  as  follows :  One  Bakas  Euarii  the 
recorded  oooapaaej-tenant  of  oertain  land,  Us  daughter  Sukhia, 
Ids  grandsoQ  Manraj,  and  his  son-in-law  £hedu,  lived  as  a  joint 
Hindu  family.  On  the  death  of  Bakas  £nari,  Manraj's  name  was 
recorded  as  the  tenant  of  the  land,  and  on  the  death  of  Manraj 
Ehedu's  name  was  so  recorded.  On  the  death  of  Ehedn  the  land- 
holder disputed  Sukhia's  right  to  the  holding,  and  dispossessed  her. 
She  applied  to  the  Bevenne  Court,  under  ol.  (n),  s.  95  of  Act 
Xym  of  1873,  to  he  restored  to  poesessiou,  on  the  ground  that  the 
holding  had  devolved  upon  her  by  inheritance  from  £hedu,  her 
husband,  and  that  she  had  been  wrongfully  dispossessed.  The 
Bevenue  Court  of  first  instanoe  allowed  the  application  on  the 
gnmnd  on  whioh  it  was  made,  and  its  order  was  affirmed  on  appeal. 
The  present  suit  was  brought  in  the  Civil  Court  by  the  landholder 
ag&iflst  Sukhia  for  the  possession  of  the  holding,  on  the  gound  that 
the  defendant  was  not  entitled  to  succeed  to  the  same  by  inheritance, 
not  bdng  the  wife  of  Khedu.  The  Court  of  first  instance  held  that 
the  defendant  was  entitled  to  succeed  to  the  holding  as  Khedu's 
widow,  and  dismissed  the  plaintiff's  suit.  On  appeal  by  the  plaintiff 
ttie  bwer  appellate  Court  refused  to  enter  into  the  merits  of  the 
ease,  holding  that  the  question  of  the  defendant's  title  to  the 
holding  was,  with  reference  to  the  decision  of  the  Bevenue  Court, 

The  plaintiff  preferred  an  appeal  to  the  High  Court,  contending 
that  the  Revenue  Court  had  not  determined  the  question  of  the 
defendant's  title,  and  that,  if  it  had  detennined  that  question, 
the  question  was  not  m  judicata.  The  Judges  composing  the 
Division  Court  (Turner,  J.,  and  Spankib,  J.),  before  whioh  the 
appeal  came  for  hearing,  differred  in  opinion  on  the  point  whether 
tiM  que^on  of  the  defendant's  title  to  the  land  was  res  judicata. 
The  judgments  of  the  Division  Court  were  as  follows : 

Turner,  J.— The  respondent,  complaining  that  she  had  been 
iUegaUy  ousted  from  an  occupancy  holding  that  had  devolved  on 
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her  by  inheritance,  applied  to  the  Reyenue  Court,  under  8.  95  of 
Act  XYIII  of  1878,  to  be  restored  to  posseflaion.  Her  applioation 
was  granted.  It  was  competent  to  the  zamindar  on  the  hearing 
of  the  applioation  to  contend  that  the  respondent  was  a  treq«aaer 
and  had  no  title.  The  question  was  raised  and  decided  rightly  or 
wrongly.  The  zamindar  now  sues  to  be  maintained  in  posaeesion 
of  the  holding.  The  respondent  pleaded  the  order  she  has  obtained 
from  the  Revenue  Court ;  that  order  in  my  judgment  is  a  conda- 
siye  answer  to  the  suit.  The  Legislature  having  been  pleased  to 
declare  that  no  Civil  Court  shall  take  cognizance  of  any  dispute  or 
matter  on  which  an  application  might  be  made  of  the  nature  men" 
tioned  in  s.  96,  we  are  unable  to  review  the  order  passed  on  such 
an  application  in  a  civil  suit;  as  between  the  landlord  and  tenant 
it  is  final. 

The  appeal  therefore  fails,  and  the  decree  of  tiie  lower  appellate 
Court  must  be  affirmed  with  costs. 

Spamkie,  J. — Assuming  that  the  original  defendant,  now  repre- 
sented by  Bachcha  and  Jhingari  £uari,  made  an  application  to  tiie 
Revenue  Courti  under  cl.  (n),  s.  95  of  Act  XYIII  of  1878,  for  the 
recovery  of  the  occupancy  of  the  land  from  which  she  had  beeo 
wrongfully  dispossessed,  I  cannot  hold  that  the  order  of  the  Reve- 
nue Court  on  that  application  would  be  a  bar  to  the  determinatkm 
of  the  plaintiff's  claim  in  this  suit.  I  apprehend  that  wrcmgfolly 
dispossessed means  wrongfully  dispossessed because  the  land- 
holder had  not  proceeded  in  accordance  with  the  provisions  of  the 
Rent  Act.  If  that  were  the  case,  the  Collector  oould  restore 
her  to  possession.  But  he  was  not  at  liberty  on  that  appHcatum 
to  determine  finally  whether  or  not  the  pluntifi  here,  as  the  land- 
holder^ had  the  right  to  recover  the  cultivatory  possesion  of  the 
land,  on  the  ground  that  the  occupancy  right  had  lapsed  on  &ilure 
of  heirs  to  the  late  occupier.  The  landholder,  who  denies  that 
defendant  was  his  tenant,  was  unable  to  obtain  relief  from  the  Re- 
venue Court  either  under  s.  93  or  s.  95.  In  my  opinion  there, 
fore  this  was  a  suit  of  which  the  Civil  Court  not  only  oould  take 
cognizance  (and  this  the  lower  Courts  admit),  but  that  the  deter- 
mination of  the  issues  involved  in  the  case  was  not  barred  by  the 
order  of  the  Revenue  Court  on  the  application  of  the  original 
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defendant.   The  lower  appellate  Court  should  have  tried  the  appeal  1879 
on  the  merits.  Sbiubhu 

The  pliuntifi  appealed  to  the  Full  Bendi,  under  d.  10  of  the  Simo? 
Letters  Patent,  from  the  judgment  of  Turner,  J.  Baohoha 

The  Senior  OovemmerU  Fkader  (Lala  Juala  Prasad)  and  Mun- 
shi  Scmuman  Prasad^  for  the  appdlant. 

Lala  LaUa  Prasad^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Fbabson,  J.— I  am  not  very  well  able  to  reconcile  the  first  and 
last  grounds  of  the  appeal  In  the  first  it  is  contended  that  no 
question  of  title  by  right  of  succession  was  directly  at  issue.  In 
the  last  it  is  admitted  that  the  point  for  determination  was  whether 
the  last  tenant  had  left  an  heir  who  could  legally  claim  a  right  of 
possession  of  the  land.  The  real  question  raised,  tried  and  decided 
in  the  application  made  by  Mussamat  Sukhia  in  the  Revenue 
Court,  under  d.  («),  s.  95  of  Act  XVIII  of  1878,  was  whether  she 
was  Khedu  Kuari's  widow  and  heir.  Such  she  claimed  to  be,  and 
because  as  such  she  was  entitled  to  retain  his  holding,  she  alleged 
her  dispossession  by  Baja  Shimbhu  Narain  Singh  to  have  been 
wrongful.  Her  claim  rested  on  no  other  ground,  and  if  the  Beve- 
nue  Court  was  not  competent  to  determine  the  question  whether 
Bhe  had  or  had  not  a  right  to  the  holding  by  inheritance  from  her 
husband,  it  could  not  have  disposed  of  her  application.  But  an  appli- 
cation such  as  she  made  can  only,  under  the  provisions  of  s.  95  of  Act 
XYIII  of  187S,  be  entertained  by  Courts  of  Revenue,  and  no  other 
Courts  can  take  cognizance  of  any  dispute  or  matter  on  which  such 
an  application  might  be  made.  The  decision  is  res  judicata  and  is 
not  open  to  re-adjudication  in  the  present  suit.  The  provisions  of 
8.  95  seem  to  be  opposed  to  and  to  preclude  the  view  that,  when 
questions  of  right  are  determined  on  applications  made  thereundery 
the  decisions  of  the  Revenue  Courts  are  not  final  and  may  be 
challenged  in  the  Civil  Coxurts. 

I  would  therefore  affirm  the  decision  of  the  Division  Bench,  and 
dismiss  the  appeal  with  costs. 

Sfakkis,  J.— Since  the  hearing  of  this  case,  I  desire  to  add 
that  I  retain  the  opinion  which  I  expressed  when  the  case  was 
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before  the  Division  Bench.  It  appears  to  me  that  the  Fnll  Bench 
decision  of  the  Presidency  High  Court  in  Guru  Das  Roy  y.  Bam 
Narain  Mitter  (1)  is  very  much  in  point.  The  same  principle  mus 
apply  to  this  case 

Oldfibld,  J. — The  plaintifi  sues  in  the  suit  before  us  to  eject 
the  defendant  from  the  land  in  suit  as  a  trespasser.  The  defnidaDt 
alleges  she  is  the  widow  of  a  former  tenant,  and  has  a  right  to 
succeed  to  the  tenancy  as  his  heir,  and  it  appears  she  has  already 
made  an  application  in  the  Reyenue  Court  to  recover  possession  of 
the  holding.  She  then  alleged  that  the  plaintiff  had  permitted  her  to 
take  possession  and  recognised  her  tenancy  and  had  subsequently 
dispossessed  her.  In  that  matter  her  right  of  succession  as  heir,  and 
the  fact  that  she  had  been  recognised  a^  a  tenant  and  so  succeeded 
to  the  holding,  were  disputed.  The  Assistant  Collector  before  whom 
the  case  came  inquired  into  and  decided  that  she  had  a  right  of 
succession,  and  that  she  had  taken  possession  of  the  holding  on  the 
death  of  her  husband,  and  that  plaintiff  had  given  a  lease  cif  the 
holding  to  others,  but  he  did  not  decide  whether  plaintiff  had  ever 
recognised  her  tenancy,  and  on  this  finding  he  allowed  her  appli- 
cation for  recovery  of  possession .  The  question  before  us  is  whether 
the  suit  now  brought  is  cognizable  by  a  Civil  Court,  and  whether 
the  decision  of  the  Revenue  Court  is  final. 

I  cannot  see  how  the  matter  in  dispute  in  this  suit  can  be 
otherwise  than  cognizable  by  the  Civil  Court,  for  it  is  certainly  not 
a  matter  on  which  an  application  could  be  made  by  the  plaintiff 
in  the  Revenue  Court  under  s.  95  of  Act  XYIII  of  1873. 
This  is  no  recognised  tenancy,  but  the  question  at  issue  is 
whether  defendant  is  a  tenant  or  trespasser,  whether  she  has  a 
right  or  not  to  succeed  as  heir  to  the  former  tenant.  This  is  a 
question  peculiarly  within  the  province  of  a  Civil  Court  to 
determine.  Nor  can  I  consider  that  a  decision  of  a  Revenue  Court 
which  may  have  been  passed  on  such  a  point  in  the  course  of 
deciding  an  application  preferred  under  s.  95,  clause  («),  Act 
XYIII  of  1873,  will  be  binding  as  a  final  decision  of  a  competent 
Court.  Iconcur  with  Mr.  Justice  Spankie  in  the  view  he  takes.  The 
jurisdiction  of  the  Revenue  Court  in  the  matter  of  an  application 

(1)  7  W.  E.,  186. 


Digitized  by 


Google 


VOL.  II ) 


ALLAHABAD  SERIES. 


Bachcha 


under  clause  («),  s.  95  of  Act  XVIII  of  1878,  is  I  think  confined  1879 
to  the  aetermination  of  the  immediate  matter  of  the  application,  Sbimbhu 
the  dispossession  otherwise  than  by  law  of  the  tenant, — see  Khu-  ^^^^^ 
gowlee  Singh  v.  Hossein  Euw  Khan  (1).    It  seems  to  me  that  it  ^  v. 
was  not  intended  to  giye  the  Reyenue  Court  when  disposing  of 
saoh  applications  a  jurisdiction  to  decide  finally  questions  of  title 
or  succession  under  Hindu  law.   The  Act  seems  to  recognise  a 
distinction  between  suits  and  applications,  for  the  former  are  alone 
provided  by  the  Act  with  a  regular  procedure  under  chapter  vi.  In 
the  former  also  the  decisions  on  questions  of  title  would  come 
before  the  Civil  Court  by  way  of  appeal,  whereas  there  is  no 
appeal  to  a  Civil  Court  in  the  latter.    These  are  considerations 
whioh  may  make  one  hesitate  in  holding  that  it  was  intended  that 
decisions  should  be  final  on  matters  outside  the  immediate  object 
of  the  application  and  otherwise  peculiarly  cognizable  by  Civil 
Courts. 

The  appeal  should  be  tried  by  the  lower  appeUate  Court  on  the 
merits. 


Brfore  Sir  Robert  Stuart,  Kt,,  Chitf  Justice,  Mr,  Juetice  Peareon,  1979 
Mr,  Justice  Spankie,  and  Mr,  Justice  Oldfield,  March 

In  THB  Mattxb  of  tub  Pbtihov  of  GUB  DATAL. 

Act  X  qf  1872  (Code  qf  Criminal  Procedure),  s.  468 — Sanction  to  prosecute — 
Bel^Uive  positions  qf  a  Magistrate  0/ the  First  Class,  the  Magistrate  qf 
the  District,  and  the  Court  of  Session. 

Held  (Oldfibld,  J.,  dissenting)  that,  for  the  purposes  of  s.  468  of  Act 
X  of  1872,  a  Magistrate  of  the  First  Class  is  subordinate  to  the  Magiiitrate 
of  the  District,  and  oonsequentl j  application  for  sanction  to  prosecute  a 
person  for  intentionallj  giving  false  evidence  before  the  former  may,  where 
such  sanction  is  refused  by  the  former,  be  made  to  the  latter,  and  not  to 
the  Court  of  Session,  which  has  not  power  to  give  such  sanction. 

This  was  an  application  to  the  High  Court  for  the  exerdse  of 
its  power  of  revision  under  s.  297  of  Act  X  of  1872.  One  Our 
Dayal  was  tried  at  Allahabad  by  Mr  E.  White,  a  Magistrate  of  the 
First  Class,  on  a  charge  of  dishonestly  receiving  stolen  property^  an 
offence  punishable  under  s.  411  of  the  Indian  Penal  Code^  and  on 
the  8th  August  1878  was  acquitted  by  the  Magistrate.  Chir  Dayal 
(1)  7  B.  L.  E.,  at  p.  679. 
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1879  subsequently  applied  to  the  Magistrate,  under  s.  468  of  Act  X  ol 
In  thb  Mat-  ^^^"^  saoetion  to  prosecute  one  Hira  Lai  and  certain  other 
I^n-iTioN  OP  P®^^»  given  evidenoe  against  him  in  the  Magistrate's 

GuR  Datal.  Court,  for  making  a  false  charge  against  him,  and  giving  Mae 
evidence,  offences  punishable  imder  ss.  )93  and  211  of  the  Indian 
Penal  Code.  The  Magistrate  refused  to  grant  such  siuiddon.  Gur 
Dayal  then  applied  to  Mr.  H.  A.  Harrison^  Sessions  Judge  of  Alla- 
habad, for  sanction,  and  on  the  15th  August  1878  the  Sessions  3  udge 
granted  the  required  sanction.  On  the  24th  August  1878  the  Ses- 
sions Judge,  having  noticed  the  case  of  Imperaitx  y.  Padmanaik 
Pai  (1),  cancelled  the  permission  to  prosecute  previously  granted 
on  the  ground  that  Mr.  White  was  subordinate  to  the  Magistrate 
of  the  District  and  not  to  the  Court  of  Session  within  the  meaning 
of  s.  468  of  Act  X  of  1872,  and  the  application  for  sanction  to 
prosecute  must  be  made  to  the  Magistrate  of  the  District, 

Ghir  Dayal  now  applied  to  the  High  Court  to  revise  the  order  of 
the  Sessions  Judge  dated  the  24th  August  1878.  The  Court 
(Oldfield,  J.)  referred  to  the  Full  Bench  the  question  whether  tiie 
Sessions  Judge  had  power,  under  s.  468  of  Act  X  of  1872,  to  sanc- 
tion the  prosecution  demanded  by  the  petitioner. 

Mr.  L,  Dillon^  for  the  petitioner^  contended  that  the  Court  of 
a  Magistrate  of  the  First  Class  is  subordinate''  to  the  Court  of 
Session^  for  the  purposes  of  s.  468  of  the  Criminal  Procedure  Code. 
S.  468  should  be  read  by  itself  and  not  with  s.  37.  These  sectionB 
provide  for  different  matters.  S.  468  contains  provisions  of  a  judi- 
cial  nature,  while  the  nature  of  the  provisions  in  s.  37  is  executive. 
S.  37  cannot  govern  s.  468. 

The  Junior  OovernmetU  Pleader  (Babu  JDtcarka  Nath  Banarji)^ 
for  the  Crown,  contended  that  s.  37  of  the  Criminal  Code  governed 
8.  468,  and  the  Court  of  Session  in  this  case  had  no  power  to  sane* 
tion  the  prosecution  demanded. 

Stuabt,  0.  J, — In  the  present  case  Ghir  Dayal,  tiie  applicant  to 
us  in  revision,  had  been  charged  and  tried  before  the  Joint  Magis- 
trate of  the  First  Glass  under  s.  411  of  the  Indian  Penal  Code  and  s. 
505  of  the  Criminal  Procedure  Code  as  an  alleged  receiver  of  stolen 
(1)  I.  K  E.,  2  Bom..  S84., 
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property.    The  evidence  against  him  consisted  chiefly  of  state-  1879 
ments  made  by  fonr  dallals^  residents  of  Allahabad,  bat  these  were     thb  Mat- 
oonsidered  so  suspicions  and  untrustworthy  that  the  Magistrate  ^J^j^^^" 
dismissed  the  case.    Gnr  Dayal  then  applied  to  the  Sessions  Judge  Gub  Datal. 
under  s.  468  of  the  Criminal  Procedure  Code  for  permission  to  pro- 
secute the  dallab  for  giving  false  evidence  under  ss.  193  and  211 
of  the  Indian  Penal  Code,  and  such  sanction  the  Judge  gave  by  an 
order  dated  the  15th  August  1878.    Subsequently,  on  a  decision 
by  a  Division  Bench  of  the  High  Court  of  Bombay,  Melvill  and 
Finhey,  JJ.,  being  brought  to  his  notice,  by  which  it  was  ruled 
that  the  Magistrate  of  the  District,  and  not  the  Sessions  Judge»  had 
the  power  to  give  the  sanction  contemplated  by  s.  468  of  the 
Criminal  Procedure  Code,  he  recalled  his  order  and  cancelled  the 
sanction  he  had  g^ven;  and,  in  my  opinion,  he  clearly  had  power  to 
do  this. 

The  same  question  arises  in  this  Court  in  a  revision  case  before 
Mr.  Justice  Oldfleld,  who  has  referred  the  matter  to  a  Full  Bench, 
and  we  are  now,  after  argument  at  the  Bar,  to  decide  the  question. 

I  generally  concur  in  the  ruling  of  the  High  Court  of  Bombay. 
To  my  mind  it  is  unnecessary  to  make  a  nice  examination  of  the 
Criminal  Procedure  Code  for  the  purpose  of  ascertaining  the  rela- 
tive position  and  powers  of  the  different  judicial  oflScers  in  particular 
oases  and  in  particular  circumstances,  for  it  is  clear  to  me  that 
the  present  case  must  be  disposed  of  by  the  construction  to  be  put 
upon  8.  468  read  with  s.  37  of  the  Criminal  Procedure  Code ;  and 
with  reference  to  the  latter  section  I  do  not  appreciate  the  distinc- 
tion which  was  taken  at  the  hearing  between  the  Magistrate  as  an 
executive  and  the  Magistrate  as  a  judicial  oflScer.  No  doubt  s. 
468  contemplates  a  purely  judicial  proceeding,  but  that  view  of 
the  matter  is,  in  my  opinion,  not  only  not  inconsistent  with  s.  37, 
but  that  section  helps  us  to  interpret  s.  468,  by  providing  as  it 
does  that  all  Magistrates  shall  be  subordinate  to  the  Magistrate  of 
the  District.  The  word  subordinate  "  it  will  be  observed  is  not 
in  any  way  limited  or  qualified,  but  applies  to  the  jurisdiction  of 
the  Magistrate  of  the  District  in  all  its  plenitude,  and  with 
reference  to  all  that  officer's  duties  and  powers,  judicial  as  well  as 
executive.   Indeed  s.  37  would  have  been  of  little  value  if  it  had 
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^^^^      to  be  read  as  only  applying  to  the  executive  functions  of  ITagift- 
In  thb  Mat-  Urates.   This  view  of  the  section  is  made  still  more  clear  by  the 
^wTioN  OP  ^^^^  provision  that  neither  the  Magistrate  of  the  District  nor 
GuB  Datil.  the  Subordinate  Magistrates  shall  be  subordinate  to  the  Judge  except 
to  the  extent  and  in  the  manner  provided  by  the  Act,  and  the 
power  to  sanction  a  prosecution  for  perjury  committed  before  a  Ma- 
gistrate of  any  of  the  three  classes  is  clearly  not  within  such  an 
exception.    In  fact  it  appears  to  me  that  for  the  purpose  of  applying 
s.  468  to  such  a  case  as  that  now  before  us,  the  term  ''Magis- 
trate" in  s.  37  and  that  of  *•  Court"  in  s.  468  are  convertible  and 
have  the  same  meaning  ;  and—although  I  do  not  attach  so  muoh 
importance  and  force  to  interpretation  clauses  in  Acta  of  the  Legis- 
lature as  is  sometimes  claimed  for  them,  holding  that  they  should 
not  be  read  merely  by  themselves,  but  that  they  may  be  controlled  and 
limited  by  other  express  provisions  of  the  same  law,  and  as  a  con- 
sequence, that  if  inconsistent  with  and  repugnant  to  such  other 
provisions  they  may  be  disregarded — ^yet  they  frequently  are  very 
useful,  and  in  the  present  case  we  ought  not  to  ignore  the  definition 
of  "Criminal  Court "  in  s.  4  of  the  Criminal  Procedure  Code,  which 
considered  in  connection  with  the  two  other  sections  of  the  same 
Code  I  have  remarked  on,  riz ,  ss.  468  and  37,  places  the  true  view 
of  the  question  now  to  be  decided  beyond  any  reasonable  doubt 

My  answer  therefore  to  the  question  referred  to  us  is  that  the 
Sessions  Judge  had  no  power  to  sanction  the  prosecution  of  Hixa 
Lai  and  others,  but  that  such  sanction  should  have  been  sought 
at  the  hands  of  the  Magistrate  of  the  District. 

PBAR80N,  J. — Magistrates  and  Sessions  Judges  are  included  in 
the  term  "  Criminal  Courts"  defined  in  s.  4  of  the  Procedure  Code. 
It  is  impossible  to  suppose  that  the  Sessions  Judge  mentioned  in 
B.  S7  does  not  mean  the  Sessions  Court,  or  that  what  is  said  about 
the  subordinate  Magistrates  refers  to  them  not  as  Criminal  Couits, 
but  only  when  engaged  otherwise  than  in  judicial  proceedings. 
The  Procedure  Code  regulates  the  procedure  of  Courts  of  Criminal 
Judicature.  S.  468  must,  in  my  opinion,  be  read  and  interpreted 
with  reference  to  s.  37  ;  and  thus  it  appears  that  the  Court  of  a 
subordinate  Magistrate  is  subordinate  to  the  Court  of  the  Magis- 
trate of  the  District  in  the  matter  to  which  s.  468  relatee,  unleaB 
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the  Procedure  Oode  has  provided  that  in  that  matter  subordinate  1879 
Magistrates  shall  be  subordinate  to  the  Sessions  Judge.   No  such  i^thb  Mat^ 
provision  has  been  made.   My  answer  to  the  question  referred  to  J^^"^ 
the  Full  Bench  is  therefore  in  the  negative.  Gub  Datal. 

Sfankie,  J. — We  are  asked  by  the  Judge  making  the  reference 
whether  the  Sessions  Judge  has  power,  imder  s.  468  of  Act  X  of 
1872,  to  sanction  a  prosecation,  under  ss.  211  and  19S  of  the  In- 
dian Penal  Code,  in  the  particular  case  giving  rise  to  the  reference. 

An  Assistant  Magistrate  of  the  First  Glass  refused  permission  to 
an  acquitted  person  to  prosecate  the  complainant  against  him  under 
the  sections  cited  above.  The  party  desirous  to  proceed  criminally 
against  the  original  complainant  applied  to  the  Sessions  Judge  for 
sanction  to  do  so.  The  Sessions  Judge  gave  permission,  but  subse- 
quently recalled  it,  holding  that  when  sanction  to  prosecute  has 
been  refused  by  a  Magistrate  subordinate  to  a  Magistrate  of  the 
First  Class,  an  application  to  prosecute  may  be  made  to  the  Magis- 
trate of  the  District,  but  cannot  be  made  to  the  Sessions  Judge." 

Under  the  terms  of  s.  468  of  the  Criminal  Procedure  Code,  the 
sanction  of  the  Court,  Civil  or  Criminal,  before  or  against  which 
the  offence  was  committed  or  ^'  of  some  other  Court  to  which  such 
Court  is  subordinate,''  is  necessary.  A  Criminal  Court "  means 
and  includes  every  Judge  or  Magistrate,  or  body  of  Judges  or 
Magistrates,  inquiring  into  or  trying  any  criminal  case  or  engaged 
in  any  judicial  proceeding — s.  4  of  Act  X  of  1872 ; — and  there 
are  four  grades  of  Criminal  Courts  in  British  India,  m.,  (i)  The 
Court  of  the  Magistrate  of  the  Third  Class ;  (ii)  The  Court  of  the 
Magistrate  of  the  Seoond  Class ;  (iii)  The  Court  of  the  Magistrate 
of  the  First  Class;  (iv)  The  Court  of  Session;— s.  6  of  Act  X 
of  1872.  In  every  District,  however,  there  must  be  a  Magis- 
trate of  the  First  Class  appointed  by  the  Local  Q-overnment  who 
is  called  the  Magistrate  of  the  District,  and  he  is  to  exercise 
throughout  his  district  all  the  powers  of  a  Magistrate,— s.  35  of  Act 
X  of  1872.  Besides  the  Magistrate  of  the  District,  the  Local  Gov- 
ernment may  appoint  as  many  other  persons  as  it  thinks  fit  to  be 
Magistrates  of  the  First,  Second^  or  Third  Class  in  the  District^— s.  37. 
of  Act  X  of  1872.  Thus  all  these  Magistrates  so  appointed,  when 
inquiring  into  or  trying  any  criminal  case  or  engaged  in  any  judidal 
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1879      prooeedingy  are  piefliding  over  a  Qrixninal  Court.    Bat  all  ihm 
Ih  THi  Mat-  ^g^Btrates  are  made  sabordinate  to  the  Magistrate  of  the  Dkbid^ 
Stitioh"        neither  the  Magistrate  of  the  District  nor  the  Suboidinnfte 
GuB  Datal.  Magistrates  are  made  sabordinate  to  the  SeBsions  Judge,  except 
to  the  extent  and  in  the  manner  proyided  by  the  Act, — s.  37  of 
Act  X  of  1872.   It  is  contended  that  s.  37  of  ihe  Act  refers  only 
to  the  subordination  of  Magistrates  to  the  District  Magistrate  in  their 
executive  capacity,  that  such  subordination  is  not  of  a  jndidsl 
characteri  and  that  a  Magistrate  of  the  First  Class  is  not  subordinate 
to  the  Court  of  the  Magistrate  of  the  District,  but  to  the  Court  to 
which  appeals  from  the  decisions  of  the  Magistrates  of  the  Fint 
Class  ordinarily  lie,  namely,  the  Court  of  Session.   But  s.  37  makes 
no  provision  subordinating  Magistrates  to  the  District  Magistrates 
solely  in  their  executive  capacity,  though  it  does  limit  the  subor- 
dination both  of  the  District  Magistrate  and  Subodinate  MagistratcB 
to  the  Sessions  Judge  to  the  extent  and  in  the  manner  provided  by 
the  Act.   When  we  consider  what  is  the  extent  of  the  subordination 
to  the  Sessions  Judge  provided  by  the  Act,  it  appears  chiefly  to  be 
limited  to  cases  committed  for  trial  to  the  Sessions  Court,  to  cases 
coming  regularly  before  the  Sessions  Judge  in  appeal,  and  to  those 
instances  in  which,  under  s.  295  of  Act  X  of  1872,  he  may  at  all  times 
call  for  and  examine  the  record  of  any  Court  subordinate  to  him- 
self as  a  Court  for  the  purpose  of  satisfying  himself  as  to  the 
legality  of  any  sentence  or  order  passed,  and  as  to  the  regularity  of 
the  proceedings  of  such  subordinate  Court.    In  some  other  respects, 
however,  hereafter  to  be  mentioned,  the  Magistrates  are  subordinate 
to  the  Sessions  J udge.   It  is,  however,  worthy  of  notice  that  a  Magis- 
trate of  the  District  has  the  same  power  by  s.  295  as  the  Court  of 
Session  has  over  the  Courts  of  the  subordinate  Magistrates.  Any 
Court  of  Session  or  Magistrate  of  the  District  may  call  for  and 
examine  the  record  of  any  Court  subordinate  to  such  Court  or  Magis- 
trate for  the  purpose,  &e.,  &c.,  &c."   Here  there  is  a  distinct 
recognition  of  the  subordination  of  Courts  of  Magistrates  to  the 
Magistrate  of  the  District  for  a  judicial  purpose,  that  of  ascertaining 
whether  there  are  any  grounds  for  revision,  and  for  the  purposes  of 
this  particular  section  every  Magistrate  in  a  Sessions  Division 
is  to  be  deemed  subordinate  to  the  Sessions  Judge  of  the  Divi- 
sion.  This  is  an  illustration  of  the  subordination  of  the  Magistrate 
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of  the  Distriot  and  of  Sabordinate  Magistrates  to  the  Sessions  Judge      1 879 
as  provided  by  the  Act.  I  have  used  the  words   judidal  purpose,"  in  thb  Mat- 
that  of  aaoertaining  whether  there  are  any  grounds  for  revision,  pJ^!J^^^", 
beoause  under  s.  296  both  Sessicms  Judge  and  District  Magistrate  qjjj^  Patal. 
are  called  upon  to  exercise  their  judgment,  and  if  they  think 
that  the  judgment  sent  for  under  s.  295  is  contrary  to  law,  or  that 
the  punishment  is  too  severe,  or  is  inadequate,  such  Court  or  Ma- 
gistrate may  report  the  proceedings  for  the  orders  of  the  High 
Court.   By  the  second  clause,  in  Sessions  oases,  if  a  Court  of  Session 
or  Magistrate  of  the  District  considers  that  a  complaint  has  been 
improperly  dismissed,  or  that  an  accused  person  has  been  improperly 
discharged  by  a  Subordinate  Court,  such  Court  or  Magistrate  may 
direct  the  accused  person  to  be  committed  for  trial.   This  illustrates 
the  manner  in  which  the  Sessions  Court  or  District  Magistrate 
is  to  deal  with  the  Subordinate  Magistrate.   So  again  by  s.  298 
as  amended  by  s.  31  of  Act  XI  of  1874,  the  Court  of  Sessions  may 
direct  the  Magistrate  of  the  District  by  himself,  or  any  Magistrate 
subordinate  to  him,  or  the  Magistrate  of  the  District  may  direct 
any  subordinate  to  make  further  inquiry  into  any  complaint  which 
has  been  dismissed  under  s.  147.  Here  the  extent  of  subordination  is 
clearly  laid  down,  and  it  will  be  observed  that,  when  the  Magistrate 
of  the  District  acts  under  this  section,  his  authcmty  extends  to  a 
Magistrate  of  the  First  Class.    Those  parts  of  the  Code  which  deal 
mth  commitments  to  a  Court  of  Session  and  to  appeals  sufficiently 
show  to  what  extent  the  Courts  of  the  Magistrates  are  subordinate 
to  the  Sessions  Judge  in  respect  of  the  cases  which  come  before  him 
as  a  Court  of  Session  or  Judge  of  appeals,  and  do  not  require  further 
consideration.    But  the  Act  provides  for  the  subordination  of  the 
Magistrates  to  the  Sessions  Judge  in  some  other  cases,  as  for 
instance  the  Sessions  Judge  can  in  any  case,  whether  there  be  an 
appeal  on  conviction  or  not,  direct  that  an  accused  person  may  be 
admitted  to  bail,  or  that  the  bail  required  by  a  Magistrate  be  re- 
duced— s.  390  of  Act  X  of  1872.   He  can  also  order  or  refuse  a 
commission  for  the  examination  of  a  witness  in  cases  under  trial  by 
a  Magistrate— s.  8s6  of  Act  X  of  1872.   On  the  other  hand 
s.  328  appears  to  give  the  Magistrate  of  the  District  considerable 
power  over  all  Magistrates  subordinate  to  him,  even  to  the  extent 
of  ordering  a  new  trial  where  a  conviction  has  passed  upon  evi« 
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^^^^      denoe  not  wholly  recorded  by  the  Magistrate  before  whom  the  oon- 
Ik  thb  Mat-  viotion  was  had,  if  he  is  of  opinion  that  the  aooused  person  had  been 
Ptotio  "  F  ^*<^rially  prejudioed  thereby— s.  328  of  Act  X  of  1872.  Under 
GuB  Oatal.  this  section  a  Court  of  Appeal,  and  the  D  jriarict  Magistrate,  both 
are  superior  Courts  to  those  of  the  Magistrate.   The  District 
Magistrate  may  also  hear  an  appeal  against  the  order  of  a  Magis- 
trate of  the  First  Class  requiring  security  for  good  behaviour — s. 
267  of  Act  X  of  1872. 

It  will  be  thus  seen  that  the  Magistrates  of  the  First  Class  are 
to  some  extent  judicially  subordinate  to  the  Magistrate  of  the  Dis- 
trict, as  also  to  the  Sessions  Judge.    But  it  is  nowhere  laid  down 
that  the  Magistrate  of  the  First  Class  is  to  be  subordinate  to  the 
Magistrate  of  the  District  only  so  far  as  is  provided  by  the  Act, 
whereas  neither  the  Magistrate  of  the  district,  nor  the  Subordi- 
nate Magistrate,  are  subordinate  to  the  Sessions  Judge  except 
to  the  extent  and  manner  provided  by  the  Act," — s.  37.   It  would 
seem  therefore  that  the  words   all  such  Magistrates  shall  be  subor- 
dinate to  the  Magistrate  of  the  District "  do  not  point  exclusively  to 
Magistrates  in  their  executive,  but  also  apply  to  themin  their  judidal 
character,  except  so  far  as  the  Act  makes  them  subordinate  to  the 
Sessions  Judge.  It  has  been  contended  that  the  test  as  to  the  nature 
of  the  subordination  of  a  Magistrate  of  the  First  Class  to  the  Sessions 
Judge  or  Magistrate  of  the  District  lies  in  the  answer  to  the  follow- 
ing question, — To  whom  does  an  appeal  lie  from  the  Magistrate's 
decision?  But  this  is,  as  we  have  seen,  not  the  condosive  test  The 
true  test  is  to  be  found  in  the  words    except  to  the  extent  and 
manner  provided  by  the  Act'*  It  is  not  provided  in  s.  468  that 
application  is  to  be  made  to  the  Court  of  Session  or  to  the  High 
Court,  but  the  words  used  are   except  with  the  sanction  of  the  Court 
before  or  against  which  the  offence  was  committed,  or  of  some 
other  Court  to  which  such  Court  is  subordinate."  Nor  has  the  Act 
provided  in  this  section,  or  anywhere  else,  that  in  respect  of  an 
application  of  the  nature  contemplated  by  s.  468  the  Magistrate's 
Court  is  subordinate  to  that  of  the  Sessions  Judge,  and  therefore  his 
interference  would  appear  to  be  barred  under  the  proviso  in  s.  37 
of  the  Act.  The  Magistrate  of  the  First  Class,  it  is  urged,  has  the 
same  powers  as  the  Magistrate  of  the  District  has,  and  therefore  the 
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latter  aoting  as  a  Criminal  Court  within  the  terms  of  s-  4  is  not  a      J  879 
Griminal  Court  superior  to  that  of  the  former,  who  therefore  oannot     thb  Mat- 
be  said  to  be  subordinate  to  it  in  the  sense  required  by  s.  468.  pj^j^q^^op 
But  the  Magistrate  of  the  District  is  speoiallj  appointed  as  such  by  Gub  Datal. 
the  Government,  and  he  exeroLBes  throughout  his  District  all  the 
powers  of  a  Magistrate — s.  35  of  Act  X  of  1872 — and  he  does  so 
although  the  District  may  have  been  divided  into  divisions — s.  40 
of  Act  X  of  1872.   A  Magistrate  of  the  First  or  Second  Class  may  be 
placed  in  charge  of  a  Division  of  a  District,  and  the  officer  so  ap- 
pointed exercises  the  powers  conferred  upon  him  under  the  Act,  or 
tinder  any  law  for  the  time  being  in  force,    subject  to  the  control 
of  the  Magistrate  of  the  District      s.  46  of  Act  X  of  1872.  The 
Government  may  also  delegate  its  own  powers  of  placing  these  Ma- 
gistrates in  Divisions  of  a  District  to  the  Magistrate  of  the  District. 
Agsdn,  every  Magistrate  in  a  Division  of  a  District  is  subordinate 
to  the  Magistrate  of  the  Division  of  the  District,  subject,  however^ 
to  the  general  control  of  the  Magistrate  of  the  District — s.  41  of 
Act  X  of  1872 — so  that  throughout  his  District  the  subordination 
of  all  Magistrates  to  the  Magistrate  of  the  District  is  clearly  provided 
for  both  in  his  executive  and  judicial  character,  except  when  the 
Magistrates  are  made  by  the  Act  subordinate  to  the  Sessions  Court. 
Whenever  then  the  Magistrate  of  the  District  is  engaged  in  any 
judicial  proceeding,  although  he  may  not  have  larger  powers  in 
respect  to  the  trial  of  offences  and  to  passing  sentences  on  persons 
convicted  of  them  than  a  Magistrate  of  the  First  Class  has,  his  Court 
is  a  Criminal  Court  to  which  the  Courts  of  the  Magistrates,  except 
where  they  are  made  subordinate  to  the  Sessions  Judge,  under  the 
proviso  of  s.  37,  are  subordinate.    Some  doubt  was  expressed 
whether  the  entertainment  of  an  application  under  s.  468  could  be 
regarded  as  part  of  a  judicial  proceeding.    But  a  judicial  proceed- 
ing as  defined  in  s.  4  includes  any  proceeding  in  the  course  of  which 
evidence  is  or  may  be  taken,  and  it  cannot  be  denied  that  any 
Court  to  whom  ^*  a  complaint''  (in  the  words  of  s.  468)  of  an  offence 
against  pubUc  justice  is  made,  would  be  at  liberty,  if  it  pleased,  to 
examine  the  complainant,  and  even  take  evidence  if  it  thought 
that  there  was  any  necessity  to  do  so,  in  order  to  enable  the  Court 
to  determine  whether  or  not  sanction  should  be  given.   There  can 
therefore  be  no  doubt  that  any  Magistrate  or  Sessions  J  udge  engaged 
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Iv  THB  MatI  entertained  would  be  aoting  as  a  Oriminal  Court.  Again,  the  appli- 
Pbtitio  ™o»  made  for  sanction  is  "  the  oomplainf  The  sanction  may  be 
G(7B  Datal.  expressed  in  general  terms,  and,  authority  onoe  given,  the  oomplaini 
may  be  entertained.  That  that  isso  seems  certain  from  the  explana- 
tion attached  to  s.  470,  that  in  cases  under  this  chapter  the  report  or 
application  of  tiie  public  servant  or  Court  shall  be  deemed  suflEicient 
complaint.  If  so,  then  the  application  by  a  private  individual  for 
sanction  is  a  sufficient  complaint  under  s.  468  and  s.  469  of  tiw 
Code,  for  he  appears  in  Court  personally  or  by  pleader,  and  subjects 
himself  to  examination. 

In  conclusion,  I  would  say,  in  reply  to  the  question,  that  tiie  Ses- 
sions Judge  had  not  power,  under  s.  468,  to  sanction  the  proseootiim 
of  Hira  Lai  and  others,  demanded  by  Ghir  Dayal  for  offences  pun- 
ishable under  ss.  211  and  198  of  the  Indian  Penal  Code. 

Oldfisld,  J. — The  question  is  whether  the  Court  of  a  Magis- 
trate of  the  First  Class  is  a  Criminal  Court  subordinate  to  the  Court 
of  Session,  within  the  meaning  of  s.  468  of  the  Criminal  Procedure 
Code,  so  as  to  enable  the  Sessions  Court  to  give  sanction  to  entertain 
a  complaint  of  an  offence  against  public  justice  committed  before 
or  against  the  Magistrate's  Court.  By  s.  37  of  the  Code  Magis- 
trates are  not  subordinate  to  the  Sessions  Judge  except  to  the 
extent  and  in  the  manner  provided  by  the  Criminal  Ptocedure  Code, 
and  it  is  argued  that,  with  reference  to  this  section,  the  Magistrate's 
Court  cannot  be  held  to  be  subordinate  to  the  Sessions  Court  t(X 
the  purposes  of  s.  468,  there  being  no  provision  making  the  Magis- 
trate subordinate  for  the  purposes  of  that  secti<m. 

But  it  is  to  be  noticed  that  the  word  used  in  s.  468  is  not  Ma- 
gistrate but  Criminal  Court,  the  sanction  is  required  of  the  Court  to 
which  the  Criminal  Court  is  subordinate  before  which  tiie  offence  la 
committed,  not  of  the  Sessions  Judge  to  whom  the  Magistrate  is  sub- 
ordinate. The  argument  proceeds  on  the  supposition  that  the  teem 
Magistrate  in  s.  37  and  Criminal  Court  in  s.  468  are  used  iadisori- 
minately,  but  s.  4  of  the  Code  contains  a  special  d^nitios  ci  the 
term  Criminal  Court.  It  is  something  more  than  Magsitrate.  *H]ln- 
minal  Court"  means  and  includes  every  Judge  or  Magistrate^  or  body 
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of  J ndges  or  Magistrates,  inquiring  into  or  trying  any  criminal  oase  1879 
or  engaged  in  any  jndioial  proceeding.   When  we  find  a  special  In  the  Mat- 
definition  of  the  term  Criminal  Oourt,  I  think  it  is  patting  a  strained  p^^,  Jf^,™', 
meaning  on  the  term  Magistrate  in  s.  87  to  say  that  it  extends  so  Gub  Datal. 
BB  to  include  Criminal  Courts.   A  Criminal  Court  may  mean  and 
include  a  Magistrate,  but  the  term  Magistrate  will  not  necessarily 
mean  and  indude  a  Criminal  Court.  If  s.  37  had  been  dealing  with 
the  subordination  of  Criminal  Courts,  it  is  reasonable  to  suppose  that 
the  words  Criminal  Courts  would  have  been  used  instead  of  Magis- 
trate.  The  distinction  is  one  which  the  Code  itself  draws,  and  is 
important,  for  while  b«  37  limits  the  subordination  of  Magistrates 
to  Sessions  Judges,  there  is  nothing  in  the  Code  to  the  effect  that 
the  Court  of  the  Magistrate  of  the  First  Class  is  not  subordinate  to 
the  Court  of  the  Sessions  J udge,  but  on  the  contrary  its  subordination 
as  a  Criminal  Court,  that  is,  where  a  Magistrate  is  acting  judicially, 
seems  contemplated  and  enforced  by  the  provinons  of  the  Code,  for 
instance,  by  the  appellate  jurisdiction  of  the  Sessions  Court  oyer 
Magistrates'  Courts,  and  more  particularly  by  the  powers  confer- 
red on  the  Court  of  Session  oyer  the  Courts  of  Magistrates  by  ss. 
296  and  296.    This  establishment  of  a  power  of  supervision 
and  revision  seems  to  me  in  itself  to  constitute  a  subordination, 
withiD  the  meaning  of  s.  468.   S.  37  may  be  dealing  with  the  sub- 
ordination of  Magistrates  personally  and  executively,  and  not  with 
Criminal  Courts.    I  do  not  think  we  need  consider  it  in  interpret- 
ing s.  468,  which  deals  with  the  subordination  of  Criminal  Courts, 
but  be  this  as  it  may,  as  I  have  abeady  remarked,  it  seems  to  me 
that  the  intention  and  effect  of  ss.  295  and  296  are  to  constitute 
the  subordination  to  the  Sessions  Court  of  the  Magistrates' Courts ; 
whidi  thereby  become  subordinate  Criminal  Courts  within  the  mean- 
ing of  that  term  in  s.  468.  I  think  we  have  in  s.  419  an  indication 
of  what  is  intended  to  constitute  subordination  of  Criminal  Courts. 
That  section  is  deaKng  with  orders  passed  by  Criminal  Courts  for 
disposal  of  property  and  runs :  "Any  Court  of  Appeal,  Eef  erence,  or 
Eevision,  may  direct  any  such  order  passed  by  a  Court  subordinate 
thereto  to  be  stayed,  and  may  modify,  alter  or  annul  it."  The  use 
here  of  the  words  subordinate  Court  seems  to  show  that  Courts 
over  which  Courts  of  Appeal,  Reference,  and  Revision  are  appointed, 
are  soboxdinate  to  the  latter  in  the  meaning  of  the  term  as  used  in 
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1 879      the  Oodd.    This  subordination  will  not  of  course  enable  the  Seeabnfl 
Ik  thb  Mat-  Court  to  exercise  any  powers  over  the  Magistrate's  Court  other  than 
TEE  OF  TH  B  thosc  sUowcd  bv  the  Code.  The  learned  Judges  who  decided  In^en- 

IrBTinOK  OP 

GuB  Datal.  Mx  y.  Pad$nambh  Pat  (1),  and  who  have  taken  a  oontrary  view  to 
the  one  I  have  expressed,  seem  to  consider  that  the  L^idstnre 
intended  that  the  sanction  contemplated  should  be  given  by  the 
Court  before  which  the  ofEence  was  committed  or  by  the  Appellate 
Court  or  the  High  Court,  in  fact  that  the  Legislature  intended  to 
recognise  a  subordination  of  the  Magistrates'  Courts  to  the  SessioiiB 
Courti  within  the  meaning  of  s.  468;  but  they  consider  that,  in  face 
of  the  express  provisions  in  s.  37  applied  to  s.  468,  they  cannot  give 
effect  to  a  possible  intention  of  the  Legislature.  For  my  part,  I 
think  that  the  law  as  it  stands  and  the  intention  of  the  Legislataia 
are  not  irreconcilable. 

My  answer  to  the  reference  is  that  the  Sessions  Court  has  pow« 
under  s.  468  to  sanction  the  prosecution. 


APPELLATE  CIVIL. 


,^  B^ore  Mr,  Justice  Pearson  and  Mr,  Justice  Spankie, 

March  27. 


AHMAD  BAKIHSH  (Dbpbrdant)  v,  GOBINDI  (Plaiktiff).* 
Act  VIII<lfl^^  {Registration  Act),  s.  17 — Mortgage^ Registration. 
The  obligors  of  a  bond  for  the  payment  of  money  charging  land  agreed  to 
pay  the  principal  amount,  £«.  99,  within  six  months  after  the  exemtian  of 
the  bond,  and  to  pay  interest  every  month  on  the  principal  amount  at  the 
rate  of  two  per  cent.,  and  that,  in  the  event  of  default  of  payment  of  the 
interest  in  any  month,  the  whole  amount  mentioned  in  the  bond  should 
become  due  at  once.  There  was  no  stipulation  preventing  the  obligare  fraa 
repaying  the  loan  at  any  time  within  the  six  months  after  which  it  was 
reclaimable.  Held  that  the  only  amount  certainly  secured  by  the  bond  was 
the  principal,  and  the  bond  did  not  therefore  need  to  be  registered  (2). 

Thb  facts  of  this  case  were  as  follows  :  In  1871  certain  persons 
gave  the  pldntiff  in  this  suit  a  bond  for  the  payment  of  Bs.  75  by 

•  Second  Appeal,  No.  1078  of  1879,  from  a  decree  of  Maulri  Abdul 
Qayum  Ehan,  Subordinate  Judge  of  Agra,  dated  the  26th  July  1878,  affirm- 
ing a  decree  of  Bai  Bansi  Dhar,  Munsif  of  Agra,  dated  the  8th  June  1878. 

(1)  I.  L.  B.,  2  Bom.,  884. 

(2)  See  also  J^aran  Singh  v.  Ram  able  on  demand  with  interest  did  not 
Lai,  I.  L.  B.,  2  All.«  96,  where  it  was  certainly  secure  Bs.  100,  and  its  regis- 
heidlhat  a  bond  for  Bs.  bS-S-O  pay-    tration  was  therefore  optional. 
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instalments,  without  interest,  within  five  years,  which  bond  charged  1879 
certain  land  with  such  payment.  This  bond  did  not  need  to  be  and  Ahmad 
was  not  registered.  On  the  Ilth  Januray  1874  the  same  persons  ^^khsh 
gave  Ahmad  Bakhsh,  the  defendant  in  this  suit,  a  bond  for  the  pay-  Gobindi. 
ment  of  Es.  99.  In  this  bond,  which  was  registered,  the  obligors 
agreed  to  pay  the  principal  amount  within  six  months  from  the  date 
of  the  execution  of  the  bond.  They  also  agreed  therein  to  pay 
interest  on  the  principal  amount  every  month  at  the  rate  of  two  per 
cent.,  and  that  if  they  &iled  to  pay  such  interest  in  any  month,  the 
obligee  should  be  at  liberty  to  sue  to  recover  **  the  entire  amount 
mentioned  in  the  bond,^'  and  they  charged  the  same  land  with  the 
payment  of  ''the  amount  mentioned  in  the  bond."  On  the  7th 
August  1874  Ahmad  Bakhsh  obtained  a  decree  on  his  bond  which 
declared  his  lien  on  the  land ;  and  on  the  24th  November  1876 
the  plaintifi  in  this  suit  obtained  a  decree  on  his  bond  declaring 
his  lien  on  the  land.  On  the  26th  December  1876  the  land  was 
attached  in  the  execution  of  Ahmad  Bakhsh's  decree,  and  on  the 
15th  April  1877  it  was  attached  in  the  execution  of  the  decree 
of  the  plaintifi  in  this  suit.  On  the  20th  April  1877  the  land 
was  sold  by  auction  in  the  execution  of  these  decrees,  and  was 
purchased  by  the  plidntifi  in  this  suit.  The  Court  executing  the 
decrees  directed  that  the  sale-proceeds  should  be  paid  to  Ahmad 
Bakhsh  as  the  creditor  who  had  first  attached  the  land.  The 
present  suit  was  brought  by  the  plaintifi  against  Ahmad  Bakhsh 
to  recover  the  money  so  paid  to  him.  The  Court  of  first  instance 
gave  the  plaintifi  a  decree,  which  the  lower  appellate  Court,  on  appeal 
by  the  defendant,  affirmed,  holding,  inter  alia^  that  the  registration 
of  the  defendant's  bond  was  compulsory,  and  that  consequently  the 
fact  that  it  was  registered  did  not  give  it  preference  over  the 
plaintifi's  bond  the  registration  of  which  was  optional. 

The  defendant  appealed  to  the  High  Court. 

The  Junior  Oovemment  Pleader  (Babu  Dwarka  Nath  Bamrji) 
and  Pandit  Jjiidhia  Nath^  for  the  appellant. 

Munshi  Hanuman  Parshad  and  Mir  Zahur  Hn8ain^  for  the 
respondent. 

The  judgment  of  the  Court  was  delivered  by 
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^879  Pbaeson,  J.— In  the  bond  executed  in  &your  of  the  defendant, 
^KHSH  *PP®'^*'  there  was  no  stiptQation  preventing  the  debtor  from 
o.  repaying  the  loan  advanoed  to  him  at  any  time  -within  the  six 
GoBiNDi.  monthfl  after  which  it  was  redaimable.  Tlds  being  ao,  it  cannot  be 
said  that  any  portion  of  the  interest  aoondng  on  the  principal  was 
secured  for  certain,  in  the  sense  that  it  could  be  deflnitiyely  oalea- 
lated  and  taken|into  account  at  the  date  of  the  execution  of  the  deed. 
The  only  amount  certainly  secured  was  the  principal  which  was 
below  Es.  100.  The  bond  did  not  therefore  need  to  be  registered; 
but  having  been  registered  is  entitled  to  take  effect  against  the 
unregisterd  bond  executed  in  the  plaintiff's  favour.  The  pro- 
perty was  moreover  first  attached  by  the  defendant,  appellant,  who, 
for  that  reason  as  well  as  because  his  bond  is  registered,  is  entitled 
to  preference  over  the  plaintiff,  respondent.  We  aooordingly 
decree  the  appeal  with  costs  of  all  Courts^  reversing  the  decree  of 
the  lower  Courts,  and  dismiss  the  suit. 

Appeal  allowed. 


FULL  BENCH. 


1879  Brfore  Sir  Robert  Stuart,  Kt,,  Chief  Juitice,  Mr.  Justice  Pearson, 

March  28.  Mr,  Justice  Spankie,  and  Mr.  Justice  Oldjield. 

EMPEE88  OP  INDIA  v.  SAEMUZH  SINGH. 
Act  XI  qf  1872  (The  Foreign  Jurisdiction  and  Extradition  Act),  ss.  3, 
ability  of  Native  Indian  British  Subject fbr  offence  committed  in  Cyprus 
**Native  State  "—Act  F<2f  1869  (Indian  Articles  tf  War),  Articles  170, 
iJl^Brference— Confirmation  qf  Sentence  qf  Death-^Act  Xi^lW  (Crum- 
nal  Procedure  Code),  ss,  288,  W^Division  Court-^Full  Court. 
Held  (StujlBT,  C  J*.,  dissenting)  that  a  Natiye  Indian  subject  of  Her 
Majesty,  being  a  soldier  in  Her  Majesty's  Indian  army,  who  committed  a 
murder  in  Cyprus  while  on  service  in  such  army,  and  who  was  acensed  <^ 
such  offence  at  Agra,  might,  under  s.  9  of  Act  XI  of  1872,  be  dealt  with  in 
respect  of  such  offence  by  the  Criminal  Courts  at  Agra,  Cyprus  being  a 
*'  I^atiye  State,"  in  reference  to  Natiye  Indian  subjeeta  of  Her  Majesty, 
within  the  meaning  of  that  Act  (1). 

Fer  Stoukt,  C.J. — ^The  power  of  the  Goyemor-General  of  India  in  Coun- 
cil to  make  laws  for  the  trial  and  punishment  in  British  India  of  offences 
committed  by  British  Indian  subjects  in  British  territories  other  thaa 
British  India  discussed. 

(1)  As  to  the  power  of  the  Gov-    Majesty,  see  82  and  83  Vio.,  e.  W 
emor-General  in  Council  to  legislate    ss.  1  and  2. 
for  Native  Indian  subjects  of  Her 
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A  DiTinon  Court  of  the  High  Court  ordered  the  Magistrate  who  had  1879 
»fa8ed  to  inquire  into  a  charge  of  murder  on  the  ground  that  he  had  no  ^Kp^ggg  Qp 
jTiriidiction  to  inquire  into  such  charge,  considering  that  the  Magistrate  India 
liad  jurisdiction  to  make  such  inquiry.   The  Magistrate  inquired  into  the 
charge  and  committed  the  accused  person  for  trial.   The  Court  of  Session  Qi^qb^ 
ooBTicted  the  accused  person  on  the  charge  and  sentenced  him  to  death. 
^The  proceedings  of  the  Court  of  Session  haying  being  referred  to  the  High 
Oourt  for  confirmation  of  the  sentence,  the  case  came  before  the  Full  Court. 

Held  per  Stuabt,  C  J*.,  Spaneib,  J.,  and]OLiatiBLi>,  J.,  that,  in  determining 
whether  such  sentence  should  be  confirmed,  the  Full  Court  was  not  precluded 
bj  the  order  of  the  Division  Court  from  considering  whether  the  accused 
person  had  been  conyioted  by  a  Court  of  competent  jurisdiction. 

Babmukh  Singh  was  a  soldier  in  Her  Majesty's  Indian  Army, 
and  on  the  21st  August  1878  was  serving  with  his  regiment  in  the 
Island  of  Cyprus.  In  Deoember  1878  his  regiment  haying  return- 
ed to  India  and  being  then  stationed  at  Agra,  Srmukh  Singh  was 
charged  before  the  Cantonment  Magistrate  of  Agra  with  having,  on 
the  2l8t  August  1878  atBaflo,  Cyprus,  murdered  one  Dewa  Singh, 
another  soldier.  The  Cantonment  Magistrate  refused  to  inquire 
into  this  oharge,  on  the  ground  that  he  eould  not  take  oognizanoe 
of  an  offenoe  oommitted  in  Cyprus.  An  application  wastlien  made 
ot  he  High  Court  on  behalf  of  the  Local  Government,  under  s.  297 
of  Act  X  of  1872,  praying  that  the  Cantonment  Magistrate  might 
be  ordered  to  inquire  into  the  charge.  The  High  Court  (Pbarson,  J. , 
and  TuRKEB,  J.),  on  the  24th  January  1879,  made  an  order  direct- 
ing the  Cantonment  Magistrate  to  inquire  into  the  charge  on  the 
following  terms : 

**The  ninth  section  of  Act  XI  of  1872,  the  Foreign  Jurisdiction 
and  Extradition  Act,  declares  that  all  British  subjects,  European 
and  Native,  in  British  India,  may  be  dealt  with  in  respect  of 
offences  oommitted  by  them  in  any  Native  State  as  if  such  offences 
had  been  oommitted  in  any  place  within  British  India  in  which  any 
such  subject  may  be  or  may  be  found,  and  in  s.  S  of  the  Act  the 
term  'Native  State'  is  defined  as  meaning,  in  reference  to  Native 
Indian  subjects  of  Her  Majesty,  all  plaoes  without  and  beyond  the 
Indian  territories  under  the  dominion  of  Her  Majesty.  Cyprus  is 
a  plaoe  without  and  beyond  the  Indian  territories  under  Her  Majes- 
ty's dominion,  and  is  tberefore  a  Native  State  as  defined  in  that 
Act.  Consequently  the  prisoner  being  in  the  Agra  Cantonment 
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1879      may  be  dealt  with  in  respect  of  the  ofEenoe  it  is  alleged  he  has  oom- 
Empekss  of  Bcatted  in  Cyprus  as  if  such  ofEence  had  been  committed  in  the  Agra 
India     Cantonment.  The  Indian  Articlesof  War  are  not  inconsistent  with 
Sabktjkh  the  provisions  of  the  Foreign  Jurisdiction  Act  to  which  we  havere- 
SmoH,    ferred.   Although  the  titles  of  Articles  170  and  171  are  inaocrarate, 
the  former  declares  that  any  person  subject  to  the  Artidee  who»  at 
any  place  in  British  India  within  the  jurisdiction  of  any  Court  of 
Criminal  Justice  established  by  Her  Majesty,  or  by  the  GoYenunent 
of  India,  &c.,  is  accused  of  any  offence  against  the  Indian  Penal 
Code,  and  not  included  in  the  foregoing  Articles,  shall  be  deliyered 
over  to  the  nearest  Magistrate  to  be  proceeded  against  according 
to  law ;  and  Article  171  declares  that  such  offences,  when  commit- 
ted by  any  person  amenable  to  the  Articles,  shall  in  any  place  oat 
of  British  India  be  cognizable  by  a  General  Court  MartiaL  The 
prisoner  is  accused  in  British  India  within  the  juridiction  of  Courts 
of  Criminal  Justice  established  by  the  Local  Government ;  he  must 
be  delivered  to  those  for  trial,  the  offence  of  which  he  is  acoused 
not  being  included  in  the  Articles  which  precede  Article  170- 
The  Magistrate  is  directed  to  hold  an  inquiry  and  to  proceed 
according  to  law.    The  prisoner,  a  sepoy  in  the  13th  Native  In&n- 
try,  was  accused  of  having  committed  murder  in  the  Island  of 
Cyprus,  and  was  in  custody  under  that  charge  in  the  Cantonment 
of  Agra.    The  military  authorities  desired  that  an  inquiry  into  the 
charge  should  be  made  by  the  Cantonment  Magistrate,  and  for  that 
purpose  the  prisoner  was  sent  to  the  Cantonment  Magistrate's  Court 
and  a  charge  preferred.   The  Cantonment  Magistrate  has  declined 
to  hold  an  inquiry  on  the  ground  that  he  has  no  jurisdiction.  We 
may  observe  in  passing  that  no  record  of  the  proceedings  im 
framed  by  the  Cantonment  Magistrate.   This  should  have  be^  done 
and  the  grounds  stated  on  which  the  Magistrate  arrived  at  the  con- 
clusion that  the  charge  was  not  cognizable  by  him.    The  Govern- 
ment has  applied  to  this  Court  to  order  the  Magistrate  to  inquire 
into  the  charge,  and  in  our  judgment  it  is  entitled  to  the  order." 

In  pursuance  of  this  order  the  Cantonment  Magistrate  inquired 
into  the  charge  and  committed  Sarmukh  Singh  to  the  Court  of  Ses- 
sion for  trial  on  it.  He  was  tried  by  Mr.  H.  G.  Keene,  SessioDB 
Judge  of  Agra,  and  was  found  guilty,  the  assessors  concurring,  and 
was  sentenced  to  death. 
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Scmmk  Singh  appealed  to  the  High  Court  on  the  ground  that  ^^^^ 
the  Sessions  Judge  had  no  jurisdiction  to  try  him  for  an  offence  Empress  of 
<x>inniitted  in  Cyprus.   The  appeal  came  on  for  hearing  before  the  ^ 
IHill  Court.  .  Sabmukh 

SiNQH. 

Pandit  Ajudhia  Nath^  for  the  appellant. 

The  Junior  Qovernment  Pkader  (Babu  Dwarka  Nath  Banarjx)^ 
for  the  Crown. 

The  Jumor  Government  Pkader. — The  order  dated  the  24th 
January  last,  made  under  s.  297  of  Act  X  of  1872^  decides  that 
tlie  Criminal  Courts  at  Agra  had  jurisdiction.  That  order,  though 
actually  the  order  of  a  Division  Court,  is  virtually  the  order  of  the 
Sigh  Court,  and  is  final,  and  cannot  be  reviewed  by  the  High 
Court,  there  being  no  provision  in  the  Code  for  the  review  of  an 
order  made  by  the  High  Court  under  s.  297.  Neither  is  there 
any  appeal  to  the  Full  Court  from  an  order  made  under  s.  297  by 
a  Division  Court.  To  re-open  the  question  whether  the  Agra 
Courts  had  jurisdiction  is  to  allow  such  an  appeal  to  the  Full 
Court. 

Pandit  Ajudhia  Nath. — The  question  now  is  whether  the  ap- 
pellant has  been  convicted  by  a  Court  of  competent  jurisdiction. 
That  question  was  not  decided  by  the  order  of  the  24th  January. 
With  reference  to  the  question  of  jurisdiction,  the  preamble  to 
Act  XI  of  1872  shows  that  the  term  Native  State"  as  used  in 
the  Act  can  only  mean,  with  reference  to  Native  Indian  subjects, 
places  beyond  the  limits  of  British  India  in  which  the  Governor- 
General  of  India  in  Council  has  power  and  jurisdiction.  The 
definition  of  the  term  in  s.  3  of  the  Act  must  be  read  in  connection 
with  the  preamble.  Cyprus  is  not  a  place  beyond  the  limits  of 
British  India  in  which  the  Governor-General  in  Council  has  power 
and  jurisdiction,  and  it  does  not  therefore  fall  within  the  definition 
of  a  *' Native  State."  Under  Article  171  of  the  Indian  Articles 
of  War  the  appellant  should  have  been  tried  .by  Court  Martial. 

The  Junior  Qovernment  Pleader. — Act  XI  of  1872  is  an  Act 
for,  amongst  other  things,  amending  the  law  relating  to  offences 
committed  by  British  subjects  beyond  the  limits  of  British  India, 
and  to  the  extradition  of  criminals.   By  s.  1  of  the  Act  the  Act 
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1879     extends  to  all  Native  Indian  sabjeots  of  Her  Majesty  withoat  and 
Empbess  of  beyond  the  Indian  territories  of  Her  Majesty.   The  term  "  Native 
India     State   as  naed  in  the  Aot  expresses  shortly  what  it  took  serml 
Sabmukh   flections  of  Act  I  of  1849,  the  law  amended  by  Act  IX  of  1872, 
SiNOH.        express.   Cyprus  is  a  place  beyond  Her  Majesty's  Indian 
territories,  and  therefore  falls  within  the  definiton  of  the  tenn 
Native  State  "  contained  in  s.  S  of  Aot  IX  of  1872.   The  appel- 
lant conld  have  been  tried  in  this  country  under  Act  I  of  1849| 
and  Act  XI  of  1872  only  amends  that  law.   S.  3  of  the  Indian 
Penal  Oode  contemplate  that  offences  commited  beyond  Britiah 
India  are  triable  within  British  India.    The  power  of  a  State  to 
try  and  punish  within  such  State  offences  committed  by  its  subjects 
beyond  its  limits  is  allowed  by  authorities  on  international  law, 
see  Wheaton  on  International  Law,  8th  ed.,  pp.  179,  180.  That 
power  has  been  recognised  and  given  effect  to  by  Knglish  Acts 
of  Parliament,  see  26  Geo.  IH,  c  67,  s.  29,  and  33  Geo.  HI, 
0.  62,  s.  67. 

The  following  judgments  were  delivered  by  the  Full  Court  : 

Stuabt,  C.  J.— This  is  a  reference  for  .confirmation  of  a  capital 
sentence  passed  on  the  accused  Sarmukh  Singh  by  the  Sessions  Judge 
of  Agra  under  these  circumstances :  On  the  recent  occupation  by 
the  British  of  the  Island  of  Cyprus,  situated  in  ike  Meditea^ 
ranean,  and  within  the  Empire  of  European  Turkey,  one  of  the 
regiments  forming  part  of  the  military  forces  on  the  occasion  was  an 
Indian  regiment,  the  13th  Native  Infantry,  and  in  the  regiment 
was  a  man  named  Sarmukh  Singh.  On  the  night  or  early  in  the 
morning  of  the  21st  of  August  1878,  while  the  regiment  was  stQl 
at  Cyprus,  another  sepoy  named  Dewa  Singh  came  to  his  death  by 
a  shot  from  a  rifle  fired,  it  was  believed,  by  Sarmukh  Singh.  He 
was  at  once  placed  in  custody  by  the  military  authorities,  and  on 
the  return  of  the  regiment  shortly  after  to  Agra,  in  the  North- West- 
em  Provinces  of  India,  he  was  handed  over  to  the  Civil  Court  of 
that  district  for  trial,  and  the  case  came  before  tiie  Cantonment  Ma- 
gistrate  of  Agra  for  the  purpose  of  commitment.  But  the  Canton- 
ment Magistrate  believing  that  he  had  no  jurisdiction  to  entertain 
the  case  ordered  the  prisoner  to  be  at  once  sent  back  to  the  Com- 
manding Officer  of  the  regiment,  with  an  intimation  to  that  effeot ; 
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wheimpon  an  applioation  for  revision  under  0.  297  of  the  Orimi-  J 

nal  Frooedure  Code  waa  made  by  the  Govemment  to  this  Oourt  Empbbss  of 

oomplaiziing  of  the  Mafjistrate's  prooeeding,  and  praying  that  he  be  ^^^^ 

ordered  to  inquire  into  the  charge  against  the  aocusedi  with  a  view  Sabm  tncn 

to  his  commitment  for  trial  to  the  Court  of  Session  at  Agra.  On 

tiiat  applioation  ooming  before  a  Benoh  of  the  Court,  Pearson  and 

Tomer,  J  J.,  the  accused  was  not  represented,  while  the  Goyem- 

ment  Pleader  appeared  for  the  Crown.   The  case  was  therefore 

heard  ex  parte,  and  in  the  result  the  application  for  revision  was 

granted^  the  Bench  being  of  opinioui  from  their  reading  of  Act  XI 

of  1872y  that  notwithstanding  that  the  &ots  had  occurred  at  Cyprus, 

the  dvil  authorities  of  Agra  had  jurisdiction  to  entertain  the  case, 

and  the  Gontonment  Magistrate  was  ordered  to  inquire  into  the 

charge.    The  inquiry  was  accordingly  made,  and  the  accused  com- 

miited  for  trial  on  the  charge  of  murder  before  the  Sessions  Judge 

of  Agra,  who,  after  heariug  evidence,  convicted  the  accused,  Sar- 

mukh  £Sns^,  and  sentenced  him  to  death. 

On  the  case  ooming  up  to  this  Court  again  for  confirmation  of 
sentence,  and  feeling  serious  doubts  of  the  soundness  of  the  decision 
in  faTour  of  the  jurisdiction  at  Agra,  I  directed  the  case  to  be 
brought  before  the  Full  Bench  by  the  following  order :  In  the  or* 
dinajry  course  this  case  should  go  before  a  Bench  of  the  Court  for 
confirmation  of  the  capital  sentence,  but  the  peculiarity  of  the  pro- 
cedure that  has  takan  place  is  such  that  I  consider  it  ought  to  be 
heard  by  myself  and  the  Judges  of  the  Court  in  Full  Bench.  The 
reference  to  ua  for  confirmation  of  the  sentence  assumes  that  the 
ICftgiatrate  and  Judge  of  Agira  had  jurisdiction  to  entertain  the 
caae,  and  it  has  been  so  decided  by  a  Division  Bench  of  this  Court. 
But  the  proceeding  was  entirely  ex  parte^  and  the  question  may  be 
xeconddered*  I  therefore  direct  that  this  case  be  brought  before 
a  Full  Benoh  of  the  Court.'' 

The  case  came  before  a  Full  Bench  accordingly,  when  Pandit 
Ajndhia  Nath,  a  pleader  of  this  Court,  appeared  for  the  accused 
against  the  confirmation  of  the  sentence,  on  two  grounds,  the  first  of 
which  waa  that,  whereas  the  murder  is  said  to  have  been  committed 
by  the  appelant  in  Cyprus,  the  Sessions  Judge  of  Agra  had  no 
jurisdiction  to  try  the  appellant  on  that  charge ;  the  second  ground 
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1879  was  on  the  merits  and  for  the  purpose  of  this  judgment  need  not 
Empbbss  of  ^  further  referred  to. 

^©/^  On  the  reference  for  confirmation  of  the  sentenoe  coming  on  for 
^SiNOH  ^  consideration,  the  J unior  Q-ovemment  Pleader  took  preUminary 
objection  that  the  judgment  of  the  Division  Bench  could  not  be  caEed 
in  question  in  such  a  proceeding,  but  that  contention  we  had  no 
difficulty  in  disallowing.  My  colleagues  Mr.  Justice  Spankie  and 
Mr.  Justice  Oldfield  have  given  cogent  reasons  against  sudi  an  ob- 
jection, and  in  all  they  say  on  this  subject  I  concur.  But  I  may 
add  it  appears  to  me  that  such  an  objection  is  sufficiently  disposed 
of  by  s.  297  of  the  Criminal  Procedure  Coda  By  s.  288  it  is  provided 
that  in  any  case  so  referred,  whether  tried  with  assessors  or  by 
jury,  the  High  Court  may  either  confirm  the  sentence,  or  pass  any 
other  sentence  warranted  by  law,  or  may  annul  the  conviction,  and 
order  a  new  trial  on  the  same  or  an  amended  charge,  or  may  acquit 
the  accused  person and  any  sentenoe  warranted  by  law  include 
of  course  any  judgment,  sentence,  or  order  authorised  by  s.  297. 

The  argument  was  then  addressed  to  the  principsd  question 
raised  by  the  reference,  rf>.,  whether  the  Court  at  Agra  had  juris- 
diction to  try  the  accused  for  the  murder  alleged  to  have  been 
committed  by  him  in  Cyprus,  and  on  that  question  the  doubt  I  ori- 
ginally entertained  when  I  read  the  judgment  of  the  Division  Bench 
has  on  reflection  been  fully  confirmed.    The  question  is  one  purely 
of  law,  and  depends  for  its  solution  on  the  true  intent  and  meaning 
of  Act  XI  of  1872  entitled  "  an  Act  to  provide  for  the  trial  of 
offences  committed  in  places  beyond  British  India  and  for  the  Ex- 
tradition of  Criminals."   Other  Acts  of  the  Indian  Legislature  and 
of  £he  British  Parliament  were  referred  to,  but  at  best  they  appear 
to  me  to  serve  merely  as  illustrative  of  what  had  been  dime  in 
regard  to  the  commission  of  and  trial  for  offences  imder  different, 
although  analogous,  circumstances,  while  they  did  not  appear  to  me 
to  give  any  support  to  the  argument  for  the  Crown.   These  Acrts  and 
authorities  were  Act  I  of  1849,  the  Indian  Arlides  of  War,  being 
Act  V  of  1869,  and  provisions  in  two  Acts  of  the  British  Parlia- 
ment, 26  Geo.  Ill,  c.  57,  s.  29,  and  83  Geo.  Ill,  c.  52,  s.  67.   I  diall 
afterwards  refer  more  particularly  to  these  authorities,  but  mean* 
while  I  desire  to  direct  attention  to  Act  XI  of  1872  upon  the  true 
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oonBtruotion  of  which  the  question  now  before  us  more  especially  ^^^^ 
depends,  and  it  contains  within  itself  matter  quite  sufficient  for  EMPttsss  of 
that  purpose.    The  judgment  of  the  Bench  now  under  our  consi-  ^^^^^ 
deration  begins  by  referring  to  s.  9,  and  for  the  meaning  of  the  ^abmukh 
words  "  Native  State   there,  the  interpretation  of  the  expression  as 
given  in  s.  3  of  the  Act  is  referred  to,  it  being  assumed  that  that 
definition  is  wide  enough  to  include  not  only  Indian  Native  States, 
but  all  other  places  in  any  part  of  the  world  without  and  beyond 
British  India,  and  that  therefore  the  Island  of  Cyprus  is  a  Native 
State  "  within  the  meaning  of  the  definition.    And  no  doubt  if  this 
definition  could  be  read  by  itself  without  reference  to  or  connection 
with  any  other  part  of  the  Act,  it  is  comprehensive  enough  to  include 
not  only  Cyprus  but  any  "  place  "  in  the  habitable  globe.  Can  that 
really  have  been  the  meaning  and  intention  of  the  Legislature  when 
it  passed  this  Act  P  It  seems  impossible  to  believe  it.  The  Act  itself 
shows  the  limits  within  which  the  definition  in  question  is  to  bo 
applied,  and  we  have  only  to  look  to  the  preamble  to  see  what 
these  limits  are.    It  is  remarkable  that  the  judgment  now  under 
OUT  consideration  makes  no  allusion  whatever  to  the  preamble,  but 
reads  the  term  "Native  State"  simply  by  itself  and  without  the 
least  regard  to  such  a  guide  and  light  in  the  interpretation  of  Acts 
of  the  Legislature  as  the  preamble.    The  preamble  is  as  follows : 
"Whereas  by  treaty,  capitulation,  agreement^  grant,  usage,  sufEer- 
Bnoe  and  other  lawful  means  the  Oovernor^Oencral  of  India  in 
Council  ka%  poxcer  and  Jurisdiction  within  divers  places  beyond  the 
limits  of  British  India ;  and  whereas  such  power  and  jurisdiction  have 
from  time  to  time  been  delegated  to  Political  A  gents  and  others  acting 
under  the  authority  of  the  Oovernor-Oeneral  in  Council;  and  whereas 
doubts  have  arisen  how  far  the  exercise  of  such  power  and  jurisdic- 
tion and  the  delegation  thereof  are  controlled  by  and  dependent  on 
the  laws  of  British  India ;  and  whereas  it  is  expedient  to  remove 
»uch  doubts,  and  to  consolidate  and  amend  the  law  relating  to  the 
exeroise  and  delegation  of  such  power  and  jurisdiction,  and  to  of- 
fences committed  by  British  subjects  beyond  the  limits  of  British 
India,  and  to  the  extradition  of  criminals :    It  is  enacted,  &c.'' 
The  purpose,  intent,  and  limits  of  every  thing  in  the  Act  are  thus 
plainly  seen,  and    Native  State  "  means  and  means  only  a  place  so 
defined,  that  is,  a  place  where  by  treaty,  &c.,  the  Ctoyernor-Qeneral 
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^^^^  of  India  in  Oounoil  has  jnrifldiotiony  and  Oypnis  certainly  is  not 
^I»dS^'  fiuoh  a  plaoe.  The  Gk>yemnient  of  India  have  no  power  and 
9.  jorisdiotion  there,  no  more  than  that  Gbyemment  has  power  and 
%is&R^  jnrisdiotion  in  all  the  capital  towns  and  countries  not  only  of 
Europe  but  in  the  f oxir  quarters  of  the  globe.  This  is  what  the 
ruling  of  the  Division  Bench  not  only  leads  to,  but  neeeesanly 
inyolves.  In  support  of  that  ruling  the  two  forms  of  the  definition 
as  g^ven  in  the  Act  were  referred  to  as  showing  that  places  saoli 
as  Oyprus  were  clearly  within  the  meaning  of  the  first  part  of  the 
definition,  and  which  states  that  Native  State  "  means,  ''in  refer- 
ence to  Native  Indian  subjects  of  Her  Majesty,  all  places  without 
and  beyond  the  Indian  territories  under  the  dominions  of  Her 
Majesty,"  and  this  arguendo  was  contrasted  with  the  other  part  ot 
the  definition,  which  says  that  *^  Native  State  "  means,  ^*  in  referenoe 
to  European  British  subjects,  the  dominions  of  Princes  and  States 
in  India  in  alliance  with  Her  Majesty."  But  so  far  from  affording 
any  contrast  to  the  first  part  of  the  definition,  it  is  simply  to  my 
mind,  as  regards  the  expression  ^'  Native  State,"  another  way  of 
saying  the  same  thing,  unless  it  be  supposed  that  the  Legislattzre 
of  India  were  anxious  to  provide  against  the  possibility  of  their 
being  understood  to  have  contemplated  the  application  of  ihe  Indian 
Penal  Code  to  Englishmen  on  account  of  offences  committed  in 
England,  or  any  part  of  Europe  where  there  is  established  law  and 
properly  constituted  tribunals.  Both  parts  of  the  definition  read 
by  the  light  of  the  preamble  mean  one  and  the  same  thing,  vu,j  a 
"  Native  State,"  where  by  treaty,  capitulation,  &c.,  the  Gbvemor- 
General  has  power  and  jurisdiction. 

Allusion  was  made  at  tiie  hearing  to  the  third  and  f<mr&  8eo> 
tions  of  the  Indian  Penal  Oode,  Act  XLY  of  1860.  S.  3  providoB 
that  any  person  liable  by  any  law  passed  by  the  Govemor-General 
of  India  in  Oounoil  to  be  tried  for  an  offence  committed  beyond 
the  limits  of  the  said  territories,  shall  be  dealt  with  according  totiie 
provisions  of  this  Oode  for  any  act  committed  beyond  the  said  terri- 
tories in  the  same  manner  as  if  such  act  had  been  committed 
wifliin  the  said  territories."  This  raises,  in  a  somewhat  loose  way, 
the  same  argument  we  have  had  to  consider  under  Act  XI  of  1873. 
It  is  to  be  observed  that  the  Indian  Penal  Oode  was  paaeed  in 
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1860,  and  oame  into  operation  on  the  let  January  1862,  and  1879 
therefore  long  before  the  passing  of  Act  XI  of  1872^  and  it  Empbbss  of 
afEords  therefore  no  assistanoe  in  int^reting  the  words  ^Native  India 
State''  as  used  in  that  Act,  although  I  think  it  oan  only  mean  Sabmukh 
Native  State within  the  purview  of  its  preamble.   And  by  8"^=-. 
8.  4  of  the  Penal  Code  the  words   the  dominions  of  any  Prince  or 
State  in  aUianoe  with  the  Queen"  aare  to  my  mind  plainly  synony- 
mous with   Native  State  "  as  used  in  Act  XI  of  1872.    But  is  it 
really  the  ease  that  Cyprus  is  a  ^'Native  State"  in  the  sense  of 
being  a  foreign  country,      a  country  not  subject  to  but  foreign  to 
the  Queen's  Gbvemment  P  I  think  it  may  be  gravely  doubted  whe 
ther  Cyprus  is  such  a   Native  State  "  or  a   Native  State"  in  any 
sense  whatever.   It  has  for  the  present  been  oeded  by  the  Turkish 
Government  to  the  Crown  of  England.   This  is  shown  by  the  trea- 
ty between  the  two  powers  called  Convention  of  defensive  alliance 
between  Great  Britain  and  Turkey,"  signed  the  4th  June  1878,  and 
by  the  first  articles  of  which  it  is,  among  other  things,  provided  as 
follows :    In  order  to  enable  England  to  make  necessary  provision 
for  executing  her  engagements,  His  Imperial  Majesty  the  Sultan 
farther  consents  to  assign  the  Island  of  Cyprus  to  be  occupied  and 
administered  by  England and  the  Island  is  accordingly  occupied  by 
military  forces  direotiy  under  the  control  and  comm«id  of  the 
Queen's  Oovemment,  and  it  is  governed,  and  in  all  respects  fully 
administered,  by  English  officials,  and  it  would  be  hq[>eles8  to  dis- 
oover  this  state  of  things  as  in  any  way  contemplated  by  Act  XI  of 
1872,  or  to  maintain  that  Cyprus  under  such  conditions  was  within 
the  meaning  and  intent  of  that  Act  a   Native  State,"  for  so  far 
from  being  a  place  in  the  sense  of  a  ^'Native  State"  without  and 
beyond  the  dominion  of  Her  Majesty,  it  is  directiy  administered  by 
Her  officers,  and  is  under  Her  Majesty's  dominion  and  control 


I  shall  now  briefly  notice  tiie  other  Acts  and  authorities  to  which 
I  have  abready  alluded  as  bearing  on  the  construction  to  be  put  on 
Act  XI  of  1872.  The  first  of  these  is  Act  I  of  1849,  which  is  en- 
titled ^'an  Act  to  provide  more  effectually  for  the  punishment  of 
offences  committed  in  Foreign  States,"  and  which,  to  say  the  least, 
affords  no  support  whatever  to  the  argument  for  the  prosecution. 
It  xeoiteB  the  various  old  Indian  Begulations  which  it  states  it  is 
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1879      expedient  to  make  more  efieotual  and  uniform,  and  also  to  extend 
Emfbxss  op  ^^^^  application,  and  then  by  s.  2  it  provides  that  **all  sobjecte 
India     of      British  Govemmenty  and  also  all  persons  in  the  civil  or  mili« 
Sabm'ukh  tary  service  of  the  said  Government,  while  actually  in  suchaervioe 
SiNOH.    ^jj^  months  afterwards,  and  also  all  persons  who  shall  have 

dwelt  for  six  months  within  the  British  territories  under  the  Gov- 
ernment of  the  East  India  Company,  subject  to  the  laws  of  VbQ 
said  territories,  who  shall  be  apprehended  uUhin  the  said  terrUorisi 
or  delivered  into  the  custody  of  a  Magistrate  mtlun  the  said  terri^ 
torieSj  wherever  apprehended^  shall  be  amenable  to  the  law  for  all 
offences  committed  by  them  toithin  the  territory  qf  any  Ibreigm 
Prince  or  Staie^  and  may  be  bailed  or  committed  for  trial  as  hereafter 
provided,  on  the  like  evidence  as  would  warrant  their  being  held  to 
bail  or  committed  for  the  same  ojSenoe,  if  it  had  been  committed 
within  the  British  territories.''  This  speaks  for  itself,  the  expression 
Foreign  Frinoe  or  State  plainly  meaning  not  such  a  place  aa  Cy- 
prus, but  any  Foreign  Prince  or  State  in  India,  or  in  other  words, 
" Native  State,"  while  by  the  words  "the  British  territories "  can 
only  be  intended  territories  or  possessions  in  India  as  distinguished 
from  those  of  a  <^  Native  State  "  there.  The  expression  "  the  British 
territories  "  occurs  in  other  section  of  the  Act,Jwhile  the  word  **  Gov- 
ernment "  is  defined  to  mean  the  Governor  or  Governor  in  Council 
or  other  person  or  persons  having  supreme  executive  authority  in  the 
Presidency  or  place  to  which  the  committing  Magistrate  belongs.  The 
whole  Act  is  only  intelligible  as  a  law  to  be  carried  out  in  India, 
having  reference  on  the  one  hand  to  the  British  territories  and  oa 
the  other  to  those  of  Native  Princes  or  States.  S.  9,  the  last  section 
of  this  Act,  is  not  undeserving  of  notice;  it  provides  that  the 
authority  given  to  the  Government  may  also  be  exercised  by  any 
Commissioner  or  other  person  acting  in  the  civil  service,  a  provision 
which  is  consistent  with  the  other  portions  of  the  Act,  and  which 
it  would  surely  be  absurd  to  apply  to  Cyprus. 

With  regard  to  the  Indian  Articles  of  War,  Article  151  has  been 
referred  to.  It  is  there  provided  that  in  any  place  out  of  British 
India  offences  against  the  Indian  Penal  Code,  and  not  induded 
in  the  foregoing  Articles,  shall,  when  committed  by  any  pmon 
amenable  to  these  Articles,  be  cognizable  by  a  General  Court  Martiiil 
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to  be  oonvened  by  any  Officer  who  is  empowered  by  warrant,  or  Or-  1879 
der  in  Council,  or  by  Artide  77,  to  appoint  General  Courts  Martial."  Empbess  of 


it,  there  was  no  other  law  on  the  subject,  and  the  trial  by  Court 
Martial  was  the  only  and  sole  proceeding  intended  for  offences 
against  the  Indian  Penal  Code  committed  in  places  out  of  British 
India  by  persons  subject  to  the  Articles  of  War.  Such  offences  are 
distinctly  and  expressly  so  specified,  wd  we  are  not  left  to  surmise 
or  suggestion  such  as  is  necessary  in  order  to  favour  the  reading  of 
the  term  Native  State as  maintained  by  the  prosecution  in  this 
case. 

The  next  authority  referred-to  in  support  of  the  conviction  was 
the  29th  section  of  the  Act  of  Parliament,  26  Geo.  Ill,  c.  57,  as 
showing  that  the  jurisdiction  of  the  Courts  in  British  India 
over  any  of  the  Song's  subjects  could  be  extended  so  as  to  include 
cognisance  of  offences  committed  beyond  Britidi  territory,  and  not 
only  in  India,  i.^.,  in  States  governed  by  Native  Princes,  but  in 
other  parts  of  the  world.  But  in  my  judgment  the  29th  section 
has  exactly  the  opposite  effect,  for  it  plainly  appears  to  me  to  limit 
the  extension  o£  the  authority  of  the  Courts  in  question  to  the 
countries  or  parts  of  the  world  specially  selected  and  named,  and 
that  not  only  no  other  places  but  that  no  general  or  indefinite 
extension  of  jurisdiction  was  intended.  The  29th  section  of  26 
Qeo.  Ill,  c.  67,  is  in  these  terms :  '^That  as  well  the  servants  of 
the  said  United  Company,  as  all  other  of  His  Majesty's  subjects 
resident  or  to  be  resident  in  India,  shall  be  and  are  hereby 
declared  to  be  amenable  to  the  Courts  of  oyer  and  terminer  and 
goal  delivery,  and  Courts  of  general  or  quarter  sessious  of  the 
peace,  in  any  of  the  British  settlements  in  India,  for  all  murders, 
felonies,  homicides,  manslaughters,  burglaries,  rapes  of  women, 
perjuries,  confederacies,  riots,  routs,  retainings,  oppressions,  tres- 
passes, wrongs,  and  other  misdemeanours,  offences,  and  injuries 
whatsoever,  by  them  done,  committed,  or  perpetrate,  in  any  of  the 
countries  or  parts  of  Jaia,  Africa  or  America,  beyond  the  Cape  of 
Good  Hope,  lo  the  Straits  of  Magellan,  within  the  limits  of  t/ie 
exclusive  trade  of  the  said  United  Company,  whether  the  same  shall 
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1879      have  been  done,  oommitted,  or  perpeiarated,  or  shall  hereafter  be 
Empbbss  of  done,  eommittedy  or  perpetrated,  against  any  of  His  Majeety's 
India     subjects,  or  against  any  other  person  or  persons  whatever."  It 
Sahmukh  will  be  observed  that  the  countries  or  parts  of  the  world  to  which 
Singh.  section  was  to  apply  were  "  Asia,  Africa,  or  America,  beyond 

the  Gape  of  Good  Hope,  to  the  Straits  of  Magellan,"  a  definitioa 
and  description  which  by  no  contrived  meaning  or  ingenuity 
could  be  made  to  apply  to  Cyprus  or  any  other  place  in  the 
same  position  or  relation  to  the  British  Gk>vemmentor  theOovem- 
ment  of  India. 

The  only  other  authority  in  support  of  the  conviction  I  need 
refer  to  was  another  Act  of  the  British  Parliament,  the  33  Oeo- 
III,  c.  52,  and  s.  67  of  that  Act.  I  was  I  confess  not  a  little  sur- 
prised that  this  s.  67  diould  have  been  referred  to  on  behalf  of  the 
Government^  for  it  is  not  only  plainly  inconsistent  with  the  con- 
viction of  the  accused  by  the  Agra  Court,  but  it  supplies  an 
express  definition  of  the  lands  or  territories  to  which  its  application 
was  to  be  limited  altogether  at  variance  with  the  meaning  attempt- 
ed to  be  put  upon  the  term  '^Native  State "  as  that  is  used  in  Act 
XI  of  1872.  S.  67  of  the  33  Geo.  m,  c.  62,  is  in  the  following 
terms :  That  all  His  Majesty's  subjects,  as  well  servants  of  the  said 
United  Company  as  others,  shall  be  and  are  hereby  dedared 
to  be  amenable  to  all  Courts  of  Justice,  both  in  India  and  Great 
Britain,  of  competent  jurisdiction  to  try  ofEenoes  oommitted  in 
India,  for  all  acts,  injuries,  wrongs,  oppressions,  trespasses,  mis- 
demeanours, offences,  and  crimes  whatever,  by  them,  or  any  of  them, 
done  J  or  to  be  done,  or  committed  in  any  of  the  lands  or  territonea 
of  any  Native  Prince  or  State,  or  against  their  persons  or  proper- 
ties, or  the  persons  or  properties  cf  any  of  their  subjects  or  people, 
in  the  same  manner  as  if  the  same  had  been  done  or  committed 
within  the  territories  directly  subject  to  and  under  the  British 
Government  in  India."  The  words  here  used  are  thus  made  dis- 
tinctly to  apply  to  "the  lands  or  territories  of  any  Native  Prinoe 
or  State,"  and  the  ofEences  described  being  offences  "committed 
iulndiaj^  and  the  expression  ** Native  State"  must  be  similarly 
limited.  This  provision  therefore  of  the  33  Geo.  Ill,  o.  52,  is  an 
authority  directly  and  expressly  against  the  jurisdiction  of  tlie 
Agra  Court  in  the  present  cese. 
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I  Iiave  now,  I  think,  adverted  to  all  the  principal  authorities  re-  1S79 
f erred  to  in  support  oE  the  conviction  and  of  the  application  for  Emprbss  op 
confirmation  of  sentence,  and,  I  think,  I  have  shown  that  not  only 
do  they  fail  to  afford  that  support,  but  that  their  weight,  if  not  Sabmueh 
their  distinct  and  express  bearing,  is  entirely  in  the  opposite  direc-  S'^®^* 
tiioiL.    The  conclusion  therefore  at  which  I  arrive  is  that  Cyprus  is 
not  a    Native  State"  within  the  meaning  of  Act  XI  of  1872,  that 
in  fact  it  is  not  a   Native  State in  any  sense.    It  never  was  and 
is  not  now  a  Native  State  "  in  relation  to  Turkey,  for  it  was  and  in 
eome  sense  still  is  part  of  the  Turkish  dominions.    It  cannot  I 
consider  be  otherwise  in  its  relation  to  the  English  Grown  and 
Ctovemment,  nor  can  we  make  it  so  by  any  interpretation  of  our 
laws. 

But  there  is  another  and  most  serious  consideration  which  I 
feel  bound  to  notice,  viz.,  whether  it  is  within  the  powers  of  the 
Indian  Legislature  not  to  pass  such  a  law  as  Act  XI  of  1872,  but  a 
law  capable  of  such  a  construction  as  is  necessary  in  order  to  sus- 
tain this  conviction  of  Sarmukh  Singh.    In  other  words  can  the 
Government  of  India  in  its  legislative  capacity  pass  a  law  for  trial 
and  punishment  in  respect  of  offences  committed  in  other  territories 
and  jurisdictions  governed  and  administered  by  and  equally  represent- 
ing the  Crown  and  Government  of  Eng^nd  P   I  think  the  answer 
to  these  questions  in  the  affirmative  might  be  successfully  disputed. 
On  this  subject  our  attention  was  directed  to  certain  opinions 
expressed  by  Wheaton  in  his  International  Law,  8th  edition,  pp.  1 79, 
180,  ss.  111-113.   Wheaton  there  lays  down  that  every  sovereign 
State  is  independent  of  every  other,  in  the  exercise  of  its  judicial 
power.    But  this  general  position  must  of  course  be  qualified 
by  the  exceptions  to  its  application  arising  out  of  express  compact, 
such  as  conventions  with  foreign  States,  and  acts  of  confederation, 
by  which  the  State  may  be  united  in  a  league  with  other  States, 
for  some  common  purpose.   "  Subject  to  these  exceptions,  the 
judicial  power  of  every  State  is  co-extensive  with  its  legislative 
power."   Wheaton  goes  on  to  state  that :    "  The  judicial  power  of 
every  independent  State,  then,  extends,  with  the  qualifications  men- 
tioned,— (1)  to  the  punishment  of  all  offences  against  the  municipal 
laws  of  the  State,  by  whomsoever  committed  within  the  territory ;  (2) 
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1879     to  the  puDishment  of  all  such  offenoee»  by  whomsoever  committed, 
£hpbb88  op      board  its  public  and  private  vefisels  on  the  high  seas,  and  on 
India     board  its  public  vessels  in  foreign  ports ;  (3)  to  the  punitikment  #/" 
Sabmukh  all  such  offaiceB  by  its  subjects^  wheresoener  eommiUedJ*   This  last 
sentence  would  require  more  precise  definition  even  if  Cyprus 
was  truly  a  ^'Native  State  "  within  the  meaning  of  Act  XI of 
1872,  without  the  tribunal  and  procedure  afforded  by  the  Axtioles 
of  War.   Wheaton  further  lays  down  as  follows  :  *^  By  the  com- 
mon law  of  England,  which  has  been  adopted  in  this  resped  in 
the  United  States,  criminal  ofik^ces  are  considered  as  altogeiher 
local  and  are  justicable  only  by  the  Courts  of  that  country  where 
the  offence  is  committed.    But  this  principle  is  peculiar  to  the 
jurisprudence  of  Ghreat  Britain  and  the  United  States,  and  even  in 
these  two  countries  it  has  been  frequently  disregarded  by  the 
positive  legislation  of  each,  in  the  enactment  of  statutes,  under 
which  offences  committed  by  a  subject  or  citisen,  within  the  teni- 
torial  limits  of  a  foreign  State,  have  been  made  punishable  in  the 
Courts  of  that  country  to  which  the  party  owes  allegiance,  and 
whose  laws  he  is  bound  to  obey.   There  is  some  contrariety  in 
the  opinions  of  different  public  jurists  on  this  question ;  but  the  pre- 
ponderance of  their  authority  is  greatly  in  &vor  of  the  jurisdiction 
of  the  Courts  of  the  offender's  country.''   The  legal  doctrine  whidi 
it  is  here  admitted  is  paramount  in  the  British  and  American 
Courts,  viz.j  that  criminal  offences  are  local  and  triable  only  where 
committed,  appears  to  be  qualified  in  a  rather  doubtful  manner,  on 
the  authority  too  of  certain  jurists  among  whom  there  is  a  differ- 
ence of  opinion,  although  the  weight  of  authority  &vor8  the 
jurisdiction  of  the  offender's  country,  and  the  views  so  stated 
assume  their  application  to  a  distinctly  foreign  State.   But  it  is 
unnecessary  to  pursue  the  subject  further,  as,  I  think,  I  have  shown 
that  Clyprus  is  clearly  not  a  foreign  or    Native  State"  according 
to  the  true  intent  and  meaning  of  Act  XI  of  1872. 

For  all  these  reasons  I  am  of  opinion  that  the  conviction  in  the 
present  case  cannot  stand,  seeing  that  it  rests  on  the  authority  of  a 
Court  which  was  without  jurisdiction  to  try  the  accused. 

Peaeson,  J. — The  question  of  jurisdiction  raised  by  the  fiw* 
plea  in  appeal,  and  decided  by  Mr.  Justice  Turner  and  myself  on 


Digitized  by  Google 


VOL.  II.  3  ALLAHABAD  SERIES. 


233 


tlie  34th  January  last,  and  now  brought  before  the  whole  Court  1879 
£or  reoonsiderationy  is  in  so  far  as  it  relates  to  s.  8  of  Act  XI  of  1872  Ekpsmsoi 
eiinply  whether  Cyprus  is  or  is  not  without  and  beyond  the  Indian  Ihwa 
territories  under  the  dominion  of  Her  Majesty;  upon  this  point  Babhitkh 
there  is  no  room  for  discussion.    The  proviaons  of  s.  9  of  the  Act 
Appear  to  be  quite  within  the  competenoy  of  the  Legislature,  and  to 
1>e  not  less  consistent  with  sound  reason  and  good  poUcy  than 
oondudve  to  the  interests  and  ends  of  justice. 

Apart  from  the  question  whether  Cyprus  is  a  Native  State  as 
defined  in  s.  3  of  Act  XI  of  1872  is  the  question  of  the  construction 
to  be  put  on  the  170th  and  17l8t  Articles  of  War.  I  entertain  no 
doubt  that  the  construction  placed  by  Mr.  Justice  Turner  and  my- 
self in  our  proceeding  of  the  24th  January  last  is  correct. 

The  evidence  on  the  record  fuUy  convicts  the  prisoner  of  the 
ofience  of  murder,  and  there  are  no  circumstances  which  would 
warrant  a  modification  of  the  sentence  passed  upon  him  by  the  Agra 
Sessions  Court.  I  would  dismiss  his  appeal  and  confirm  the  sen- 
tence. 

Sfankib,  J.— a  preliminary  objection  was  taken  by  the  Junior 
Government  Pleader,  that  this  Court  had  no  power  to  review  under 
8.  297  of  the  Criminal  Procedure  Code  the  ruling  that  the  Canton- 
ment Magistrate  of  Agra  had  jurisdiction  to  inquire  into  the  charge 
of  murder  preferred  against  Sarmukh  Singh.  The  Criminal  Proce- 
dure Code  provides  thatno  judgment  or  final  order,  once  signed,  shall 
be  altered  or  reviewed  by  the  Court  which  gives  such  judgment  or 
order  we  are  not  now  asked  to  review  the  order  of  the  Division 
Bench  which  directed  the  Magistrate  to  commence  the  inquiry. 
That  order  was  not  a  final  order  or  judgment  in  the  case.  It  was  a 
preliminary  order.  At  the  stage  at  which  the  case  has  now  arrived, 
we  are  called  upon  to  eoDusider  whether  we  can  confirm  the  sentence 
of  death  passed  upon  the  prisoner  who  has  been  convicted  of  murder. 
An  appeal  has  been  prefmed  from  the  sentence  passed  by  the 
Sessions  Judge^  and  the  question  of  jurisdiction  has  again  arisen. 
The  case  has  been  laid  before  all  the  Judges  of  this  Court,  and  I 
do  not  understand  how  we  are  precluded  from  determining  this 
question  of  jurisdiction  because,  for  the  purpose  of  determining 
whether  or  not  the  Magistrate  should  make  an  inquiry,  a  Division 
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1879      Bench  of  the  Court  had  ruled  that  he  was  competent  to  do  so.  If 
Empbbssof  ^0  come  to  a  decision  that  there  was  no  jurisdiciiony  tiien  the 
^^^^^     commitment  was  bad,  we  could  not  confirm  the  sentenoe  of  death, 
Sabmukh  and  would  be  compentent  to  annul  the  proceedings.   Agam,  if 
Singh,    ii^qj^q       j^q  jurisdiction,  it  would  be  monstrous  if  we  were  to  hdd 
that  we  were  bound  to  accept  as  conolusiYe  the  order  of  this  Oonit 
sitting  as  a  Division  Bench,  directing  the  Magistrate  to  oommenoe 
his  preliminary  inquiry. 

On  the  point  of  jurisdiction  I  see  no  possibility  of  differing  from 
the  learned  Judges  who  directed  that  the  inquiry  should  proceed. 
Act  XI  of  1872  is  one  to  provide  for  the  trial  of  offenoes  com- 
mitted  in  places  beyond  British  India,  and  for  the  extradition  of 
criminals.  It  is  called  the  Foreign  Jurisdiction  and  Extradition 
Act.  The  definition  of  Native  State  may  be  arbitrary,  but  it  must 
be  accepted.  There  is  no  doubt  whatever  of  the  power  of  legisla- 
tion to  pass  such  an  Act  in  regard  to  the  native  subjects  of  the 
Empress,  and  if  this  be  so,  the  object  of  the  Act  being  to  provide 
for  the  punishment  of  offences  committed  by  them  beyond  Briti^ 
India  as  if  they  had  been  committed  in  British  India,  Cyprus  or 
any  other  foreign  coimtry,  would  be  a  Native  State,"  in  ref^*ence 
to  the  prisoner  in  this  case,  within  the  meaning  of  the  Act.  I  also 
accept  the  view  taken  by  the  learned  Judges  as  to  Articles  170  and 
171  of  the  Articles  of  War.  There  are  no  grounds  whatev^  for 
not  accepting  the  decision  of  the  Sessions  Judge  on  the  merits.  I 
would  therefore  confirm  the  sentence  of  death  passed  upon  the 
prisoner. 

Oldfield,  J. — The  material  point  raised  by  the  counsel  for  the 
prisoner  is  that  the  Agra  Sessions  Oourt  had  no  jurisdiction  to  try 
the  prisoner,  a  soldier  in  the  13th  Native  Infantry,  for  the  offeuoe 
of  murder  committed  in  Cyprus.  A  preliminary  objection  was  taken 
on  the  part  of  the  prosecution  that  the  Court  cannot  now  go  into  the 
question  of  jurisdiction,  idnce  it  has  been  determined  by  the  order  of 
two  Judges  of  this  Court  on  the  24th  January  1879.  That  oid^ 
was  made  under  s.  297  of  the  Criminal  Procedure  Code,  and  it  direct- 
ed the  Cantonment  Magistrate  of  Agra  to  inquire  into  the  charge 
against  the  prisoner,  and  in  passing  the  order  the  learned  Judges 
held  that  the  Agra  Court  had  jurisdiction  to  entertain  the  charge. 
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The  case  is  now  before  this  Court  for  confirmation  of  the  sen-  1879 

tence  of  death  passed  by  the  Sessions  Judge  on  the  prisoner,  Eupbbssof 

convicted  for  murder  under  s.  302  of  the  Indian  Penal  Code,  and  in  Ii^wa 

v, 

dealing  with  it,  it  is  incumbent  on  us  and  our  absolute  duty  before  Sabmukh 
we  can  affirm  the  sentence  to  satisfy  ourselves  that  the  sentence  is  one  ^^^^^^ 
whioh  could  legally  be  passed  by  the  Sessions  Judge,  and  we  cannot 
be  restricted  by  any  order  which  may  have  been  passed  in  the  course 
of  the  proceedings.  I  may  add  that  I  can  find  no  prohibition  in  the 
Code  of  Criminal  Procedure  against  a  review  of  an  order  of  the 
nature  of  the  one  which  has  been  made  in  this  case.  The  only  ex- 
press prohibition  contained  in  the  Criminal  Procedure  Code  against 
altering  or  revising  orders  is  in  s.  464,  and  that  section  refers  to 
judgments  and  final  orders  given  under  chapter  xxxiv  on  con- 
clusion of  a  trial  in  any  Criminal  Court. 

On  the  question  of  jurisdiction  I  concur  in  the  view  taken  by  Mr. 
Justice  Pearson  and  Mr.  Justice  Turner  in  their  order  of  the  24th 
January  last.    Act  XI  of  1872  is  an  "  Act  to  provide  for  the  trial 
of  offences  committed  in  places  beyond  British  India,  and  for  the 
extradition  of  criminals.''   S.  1  makes  it  apply  to  all  Native  Indian 
subjects  of  Her  Majesty  without  and  beyond  the  Indian  territories 
imder  the  dominion  of  Her  Majesty,"  and  by  s.  9  **all  British 
subjects,  European  or  Native,  in  British  India^  may  be  dealt  with  in 
respect  of  offences  committed  by  them  in  any  Native  State  as  if  such 
offences  had  been  committed  in  any  place  within  British  India  in 
which  any  such  subject  may  be  or  may  be  found,"  and  Native 
State  "  is  defined  in  s.  3  to  mean,    in  reference  to  Native  Indian 
subjects  of  Her  Majesty,  all  places  without  and  beyond  the  Indian 
territories  under  the  dominion  of  Her  Majesty;  in  reference  to 
European  British  subjects,  the  domin  ions  of  Prinqes  and  States  in 
Indiain  alliance  with  Her  Majesty."   It  has  been  urged  that  it  coTild 
not  have  been  intended  that  the  term    Native  State  "  should  in- 
dnde  a  remote  country  like  Cyprus,  that  the  term  Native  State  is 
not  a  fitting  term  to  apply  to  States  beyond  the  Peninsula  of  India, 
but  such  a  consideration  as  this  cannot  be  allowed  to  override  the 
plain  language  of  the  Act,  which  admits  of  but  one  interpretation, 
namely,  that  [all  places  without  and  beyond  the  Indian  territories 
under  the  dominion  of  Her  Majesty  are    Native  States  "  in  the 
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1879      sense  in  which  the  tenn  is  used  in  the  Act.   And  the  objeotion 
Empbbss  of  deserves  little  weight  when  we  find  that  the  tenn  is  used  in  differ- 
IvDu     ent  senses  in  the  Act,  when  referred  to  Native  Indian  subjects  and 
&JLRUVKB  European  British  subjects.   The  term  took  the  plaoe  of  that  of 
Sines.    <€  territories  of  any  foreign  Frinoe  or  State  ^  used  in  Act  I  of  1849> 
and  thai  it  was  intended  to  have  a  very  extended  appliotion  is  shorn 
by  some  alterations  in  the  language  of  the  Act  as  passed,  and  as  it 
was  first  introduced.   The  Qovemor-Cbneral  in  Council  was  giroi 
under  a  previous  draft  of  the  Act  power  to  establidi  Crourts  for 
trial  of  ofEenoes  committed  in   the  territories  of  Native  States  and 
Princes  in  and  adjacent  to  British  India,"  and  for  the  appointment 
of  Justices  of  the  Peace  in  such  State  or  territory,  whereas  in  tbe 
Act  as  it  was  passed  these  powers  can  be  exercised   within  any 
country  or  place  beyond  the  limits  of  BritLsh  India/' 


I  shoTild  have  scarcely  thought  it  necessary  to  enter  so  folly 
into  this  point,  but  for  the  stress  which  was  placed  on  it  by  the  pri- 
soner's  pleader.  Cyprus  is  therefore  clearly  a  Native  State  within 
the  meaning  of  ther  Act.  It  was  also  pointed  out  that  by  a  proviso 
in  s.  9  no  charge  as  to  any  offence  shall  be  inquired  into  a  British 
India  unless  the  Political  Agent,  if  there  be  such  for  the  territory  in 
which  the  offence  is  said  to  have  been  committed,  certifies  that  in 
his  opinion  the  charge  is  one  which  ought  to  be  inquired  into  in 
British  India,  but  this  proviso  only  applies  ^'if  there  be  suoh"  a 
Political  Agent  in  the  territory,  and  it  has  not  been  shown  that 
any  such  Political  Agent,  that  is,  as  defined  in  s.  3,  any  offboer  re* 
presenting  the  British  Indian  Government,  was  establi^ed  at 
Cyprus.  The  prisoner  can  therefore  be  dealt  with  in  respect  of  the 
offence  alleged  to  have  been  committed  in  Cyprus  as  if  sodi 
offence  had  been  committed  in  the  Agra  Cantonment 
Beferring  to  Article  170  of  the  Indian  Articles  of  War, 
Any  person  subject  to  these  Articles,  who,  at  any  plaoe  in  British 
India  witiiin  the  jurisdiction  of  any  Court  of  Criminal  Justice  es- 
tablished by  Her  Majesty,  or  by  the  Government  of  India,  or  by  the 
Local  Government,  is  accused  of  any  ofienoe  against  tbe  Indian 
Penal  Code,  and  not  included  in  the  foregoing  Artioes,  shall  be  de« 
livered  over  to  the  nearest  Magistrate  to  be  proceeded  against 
according  to  law," 
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The  Penal  Code  applies  to  British  India,  i.^.,  the  territories  i879 
defined  in  the  1st  fleotion  of  the  Code,  and  had  the  prisoner  been  Bicpbbss  o 
aooosed  at  Agra  of  an  offenoe  against  the  Indian  Penal  Code  he  ^^^^^ 

Vm 

vonld  have  been  delivered  over  to  the  nearest  Magistrate  to  be  pro-  Sabuveh 
oeeded  with  aooording  to  law,  and  the  effect  of  s.  9  of  Act  XI  of  Sinoh. 
1872  will  be  to  permit  his  being  dealt  with  for  the  offence  com- 
mitted in  Gjpros  as  if  it  had  been  committed  within  British  India 
and  the  proceedings  which  have  been  taken  are  therefore  qnite  ao- 
oording to  law.  There  is  nothing  in  Article  171  inconsistent  with 
effect  being  given  to  Article  170. 

The  crime  of  mnrder  is  clearly  proved  against  the  prisoner,  and 
in  my  opinion  the  sentence  of  death  must  be  confirmed. 


APPELLATE  CIV^IL. 


Brfore  Mr.  JnHie€  Pearson  and  Mr,  Juitiee  SpankU,  |g79 

GULAB  SINGH  (PLiiiimFF)  v.  AMAE  SINGH  akb  anothxb  March  31. 

(Dbfbndahts).*   — 

Pre-emption^LimUaiion^Act  XV qf  ISIT  {LimUation  Act),  sek.  ii,  art  10. 

Oq  the  19t]L  Deoexnber  1876  ^  gave  7  a  mortgage  of  Mb  share  in  a  eertain 
village.  The  terms  of  the  mortgage  were  that  A  should  remain  in  posses- 
sion of  his  share,  and  pay  the  interest  on  the  mortgage-money  annnallj  to  the 
mortgagee,  who,  in  the  event  ot  default  in  payment  of  the  interest,  was 
empowered  to  sue  for  actual  possession  of  the  share.  On  the  19th  May 
1877  Ts  name  was  substituted  for  that  of  A  in  the  proprietary  registers  in 
respect  of  the  share.  On  the  8th  Febmary  1878' (7  sued  T  and  A  to  I'nforee  his 
right  of  pre-emption  in  respeet  of  the  share,  alleging  that  his  cause  of  action 
arose  on  the  19th  May  1877,  and  that  A^  notwithstanding  the  mutation  of 
names,  was  still  in  jKMsession*  T  alleged  that  he  had  been  in  possession  since 
the  execution  and  registration  of  the  deed  of  mortgage.  Held  that  whether 
T  had  been  in  plenary  possession  of  the  share  since  the  date  of  the 
deed,  or  whether  he  had  only  such  oonstmctiT'e  or  partial  possession  of 
it  as  was  inyolyed  in  the  receipt  of  interest  on  the  mortgage-money,  the 
plaintiff  was  equally  bound  to  haye  sued  within  a  year  from  the  date  of  tiie 
deed,  and  was  not  entitled  to  reckon  the  year  from  the  date  on  which  the 
possession  by  the  mortgagee  of  tiie  share  was  recognised  by  the  revenue 
department,  and  the  suit  was  therefore  barred  by  art.  10,  sch.  ii  of  Act  XY 
of  1877- 

Thb  facts  of  this  case  are  sufficiently  stated,  for  the  purposes  of 
this  report,  in  the  judgment  of  the  High  Court,  to  which  the 

*  Second  Appeal,  No.  1076  of  1878,  from  a  decree  of  Mirza  Abid  Ali  Beg, 
Subordinate  Jud^e  of  Mainpuri,  dated  the  8th  August  1878,  affirming  a 
decree  of  Munshi  Mahabir  Prasad,  Munsif  of  Etah,  dated  the  8th  March 
1878. 
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{>Tamtiff  appealed  from  tiie  decree  of  the  lower  appellate  Goutt. 
That  decree  affirmed  the  decree  of  the  Court  of  first  inshuuse, 
which  dismissed  the  plaintiff's  suit  as  baired  by  limitation. 

The  plaintiff  contended  in  second  appeal  that  Umitaiioii  ran 
from  the  date  that  mutation  of  names  took  place,  and  the  suit  to 
<k)nsequently  brought  within  time. 

Babu  Oprokaah  Chandar^  for  the  appellant. 

Munshi  Hanuman  Prasady  for  the  respondents. 

The  judgment  of  the  High  Court  was  delivered  by 

Pbarson,  J. — On  the  19th  December  1876  Amar  Singh  bor- 
rawed  money  from  Tota  Bam,  and  mortgaged  his  zamindari  share 
as  security  for  the  repayment  of  the  amount.  The  agreement  was 
that  the  mortgagor  should  .remain  in  possession  of  bis  share  and 
pay  the  interest  on  the  loan  annually  to  the  mortgagee,  who,  in 
the  event  of  default  in  payment  of  the  interest,  was  empowered  to 
sue  for  actual  possession  of  the  share.  By  the  terms  of  the  waijh- 
ul-arz  the  plaintiff  contends  that  he  was  entitled  to  have  had  an 
offer  of  the  share  made  to  hnn  before  it  was  mortgaged  to  Tota 
Bam,  and  he  now  claims  proprietary  possession  of  it.  The  suit 
was  instituted  on  the  8th  Februaiy  1878  and  the  cause  of  aotkm 
is  said  to  have  arisen  on  the  19th  of  May  1877,  when  Tota  Barn's 
name  was  substituted  for  that  of  Amar  Singh  in  the  proprietary 
registers  in  pursuance  of  the  transaction.  The  plaint^  however, 
alleges  that  Amar  Singh,  notwithstanding  the  mutation  of  regisb^y 
is  still  in  possession  of  the  share.  On  the  other  hand  Tota  Bam 
alleges  that  he  has  been  in  possession  of  it  since  the  execution 
and  registration  of  the  deed  of  mortgage.  Whether  the  mutation  of 
registry  was  merely  a  precaution  to  secure  the  mortgagee's  intereata, 
whether  he  has  been  only  hitherto  receiving  the  interest  due  to  him 
annually  for  the  mortgagor  still  in  possession  of  the  share,  or^ 
whether  in  consequence  of  default  in  payment  of  the  interest  the 
share  has  passed  into  the  actual  possession  of  the  mortgagee, 
these  are  questions  which  find  no  answer  in  the  judgments  of  the 
ilower  Courts.  But  it  seems  to  us  that  whether,  as  Tota  Ram  aven, 
he  has  been  in  plenary  possession  since  the  date  of  the  deed,  er 
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whether,  in  aocoidanoe  with  the  tenor  of  the  deed  he  has  only  had 
such  oonstractiYe  or  partial  possession  of  it  as  is  involved  in  the 
reoeipt  of  interest  on  the  loan  secured  by  the  mortgage)  the  plaintiff 
was  equally  bound  to  have  brought  his  suit  within  a  year  from  the 
date  of  the  deed,  and  is  not  entitled  to  reckon  the  year  from  the  date 
on  which  the  possession  of  the  mortgagee  of  the  share  was  rightiy 
or  wrongly  recognised  by  the  revenue  department.  Concurring 
therefore  in  the  opinion  of  the  lower  Courts  that  the  suit  is  barred 
by  art  10,  sch.  ii  of  Act  XV  of  1877,  we  disallow  the  pleas  in 
appeal,  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Brfore  Mr.  Justice  Pearson  and  Mr,  Justice  Oldfield,  1879 
MANQAL  ZHAN  (Defendaht)  v.  MUMTAZ  ALI  and  othiibs        ^^rch  81. 
(Plaintiffs).* 

Land  in  a  mahal  held  by  the  lambardar  as  "  khud-kasht "  at  a  nominal 
rental — Liability  of  lambardar  to  eo^sharer  for  profits — Act  XVHI  qf 
1873  {N.'W.  P.  Bent  Act),  ss.  3.  31, 209. 

The  land  in  a  certain  mahal  was  recorded  as  held  by  M,  the  lambardar, 
ss  "  khud'kasht"  at  a  certain  nominal  rental.  For  two  years  in  snccession 
Jf  sub- let  such  land  in  part  or  in  whole  for  a  less  amount  than  such  nominal 
rental ;  the  third  year  such  land  lay  fallow.  Certain  persons  sned  as  co- 
sharers  in  the  mahal  to  recover  from  M  their  share  of  the  profits  on  account 
of  such  years.  M  set  up  as  a  defence  to  the  suit  that  there  were  no  profits, 
on  the  contrary,  a  small  loss.  The  lower  Courts  held  M  answerable  for  the 
rental  recorded. 

Held  that  it  was  doubtful  whether  the  provisions  of  s.  209  of  Act  XVllI 
of  1873  were  applicable  in  the  present  case,  and  that,  even  if  such  provisions 
were  applicable,  the  lower  Courts  having  neither  found  that  more  was  realised 
from  the  land  than  had  been  accounted  for  by  M,  nor  that  the  failure  to 
realise  more  was  owing  to  gross  negligence  or  misconduct  on  his  part,  the 
decree  of  the  lower  Courts  could  not  be  sustained* 

This  was  a  suit  by  three  co-sharers  for  their  share  of  the  profits 
of  a  mahal  for  the  years  1282,  1283,  and  1284  fasli.  The  defend- 
ant in  the  suit  was  the  lambardar  of  the  mahal,  and  held  all  the 
land  in  the  mahal  at  a  certain  rent.  He  set  up  as  a  defence  to  the 
mut  that  he  had  not  cultivated  the  land.  The  Court  of  first  instance 
held  that  the  defendant  was  liable  for  the  recorded  rent  of  the  land 

*  Second  Appeal,  No.  1068  of  1878,  from  a  decree  of  B.  F.  Saunders, 
£80.^  Judge  of  Farukhabad,  dated  the  30th  July  1878,  modifying  a  decree 
of  J.  L.  Denoiston,  Esq.,  Assistant  Collector,  dated  the  8th  June  X878. 
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1879  irrespective  of  the  qnestion  whether  or  not  he  had  ooltiYated  &e 
Mavoal   Icu^dy  or  how  mnoh  rent  he  had  realised  from  his  sab-tenantsy  audit 

Khak  gaye  the  plaintiffs  a  decree.  On  appeal  by  the  defendant  the  lower 
MuMTAz  aj^ellate  Court  also  held  that  the  defendant  was  liable  for  the 
recorded  rent,  but  disallowed  the  interest  claimed  by  the  plsintiis. 

The  defendant  appealed  to  the  High  Court,  contending,  amongBt 
other  things,  that  he  was  not  liable  for  uncollected  profits  unless  he 
had  omitted  to  collect  them  through  gross  negligence  or  miBoon- 
duct,  which  was  not  found. 

M unshi  Kashi  Prasad,  for  the  appellant. 

Pandits  Jjudhia  Nath  and  Nand  Lai,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Peabson,  J. — ^The  land  in  this  mahal  appears  to  have  been 
recorded  as  the  khud-kaahi  (1)  of  the  lambardar  Mangal  Ehan,  and 
to  have  borne  a  nominal  rental  of  Bs.  79-6-0.  In  1282  and  1283 
f  asli  it  is  stated  to  have  been  imderlet  by  him  in  part  or  in  whole 
for  Bb.  28-6-0,  and  in  1284  fasli  to  have  lain  fallow. 

This  is  a  suit  brought  by  the  plaintiffs  as  oo-sharers  in  the 
mahal  for  Bs.  115-6-0  as  their  share  of  the  profits  on  aooount  of  the 
three  years  above-mentioned.  The  answer  is  that,  in  referenoe  to 
the  facts  above  stated,  there  were  no  profits ;  on  the  contrary,  a  smdU 
loss.  The  lower  Courts  have,  however,  held  him  answerable  for  the 
rental  borne  on  the  rent-roll ;  and  the  question  for  our  oonsideraiioa 
is  whether  the  view  taken  by  them  of  his  responsibility  is  o(^ 
rect.  It  appears  that  in  April  1876  he  attempted  to  get  lid  of 
his  responsibility  by  resigning  the  holding.  The  Assistant  Cdleohv 
calls  it  his  sir- land,  whether  rightly  or  not,  in  reference  to  the 
definition  in  s.  3  of  the  Bent  Act,  we  have  no  means  of  ascertaining. 
The  attempt  was  disallowed  by  the  Collector.  It  may  be  a  question 
whether  s.  31  of  that  Act  is  applicable  to  such  a  holding.  The 
lambardar's  position  as  cultivator  of  the  joint  land  was  not  thai 
of  an  ordinary  tenant.  "Bis  co-sharers  in  the  estate  could  aoarcdy 
have  sued  him  as  a  tenant  for  the  amount  entered  in  the  rent-roll 

(1)  Khiid-kashi**  is  the  term  lands  which  the  proprietor  cnktTiiM 
applied  in  the  N.-W.  Provinces  to  him^If. 
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as  the  rent  of  the  land,  or  even  for  a  share  of  it  proportionate  to 
their  shares  in  the  mahal ;  although  he  may  have  been  bound  to 
distribute  to  them  according  to  their  shares  the  profits  realised 
from  it  after  defraying  the  expenses  of  cultivation  and  paying  the 
Gt>vemment  revenue  and  village-expenses.    S.  209  of  the  Bent 
Act  provides  that,  in  any  suit  brought  by  a  co-sharer  against  a 
lambardar  for  a  share  of  the  profits,  the  Court  may  award  to  the 
plaintiS  not  only  a  share  of  the  profits  actually  collected,  but  also 
a  sum  equal  to  the  plaintiff's  share  in  the  profits  which,  through 
groBs  misconduct  or  negligence,  the  lambardar  has  omitted  to 
oollect.    But  for  this  special  provision,  such  an  award  could  not 
be  made  in  a  suit  for  profits,  and  it  seems  very  doubtful  whether 
that  provision  is  applicable  in  the  present  case.    The  position  of 
a  lambardar  who  fails  to  collect  rents  fixed  on  lands  held  by 
tenants  is  very  different  from  that  of  a  lambardar  who  is  unable 
to  arrange  for  the  cxQtivation  of  lands  sometime  held  by  him  as 
ihtui  kasht.   In  the  present  case  even  were  s.  209  applicable,  the 
lower  Oourts  have  neither  found  that  more  was  realised  from  the 
land  than  has  been  accounted  for  by  the  lambardar,  nor  that  the 
failure  to  realise  more  was  owing  to  gross  negligence  or  miscon- 
duct on  his  part.    Such  being  the  state  of  things  disclosed  by  the 
record,  we  are  of  opinion  that  the  decree  of  the  lower  Courts 
cannot  be  sustained.    We  accordingly  decree  the  appeal  and 
diamiss  the  suit  with  costs  in  all  the  Courts. 

Appeal  allowed. 


PRIVY  COUNCIL. 


STUAET  SKINNEE  alias  NAWAB  MIRZA  (Plaintipp)  v.  WILLIAM      p.  c  * 

OEDE  LTST>  0THXB8  (DEPBNDAirTs).  1879 

[On  appeal  from  the  High  Court  of  Judicakre  at  Allahabad,  North-       March  20 
Western  Provinces.]  "^^^ 
Fauper  petition — Faymeni  qf  Court-fees  hy  petitioner — Date  of  institution 
tf  suit—LimUation-'Act  VIII     1869,  s.  1%—Trantfer  qf  suit. 
Where  a  person,  being  at  the  time  a  pauper,  petitions,  under  the  provi- 
sions of  Act  Till  of  1869,  for  leave  to  sue  as  a  pauper,  but  subsequently, 
pending  an  inquiry  into  his  pauperism,  obtains  funds  which  enable  him  to 
pay  the  Court-fees,  and  his  petition  is  allowed  upon  such  payment  to  be 

•  Present Sib  J.  W.  Colvillb,  Sib  M.  E.  Smith,  and  Sib  E.  P.  Collibr. 
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nnmbered  and  registered  as  a  plaint,  his  snit  shall  be  deemed  to  hare  been 
instituted  from  the  date  when  he  filed  his  pauper  petition,  and  limitation 
runs  against  him  only  np  to  that  time. 

8.  IS,  Act  VllI  of  1860,  enacts  that  where  a  suit  ia  brought  for  inmioTe. 
able  property  situated  within  districts  subject  to  dilEerent  Sudder  Govts, 
the  Judge  in  whose  Court  the  suit  is  brought  shall  apply  to  the  Sadder 
Court  to  which  he  is  subject  for  authority  to  proceed,  and  the  Sudder  Gonit 
to  which  the  application  is  made«  with  the  concurrence  of  the  other  Sudder 
Court  within  whose  jurisdiction  the  property  is  partly  situated,  may  gire 
authority  to  proceed.  But  no  power  is  expressly  giren  in  the  section  cited,  or 
elsewhere  in  the  Act,  to  direct  the  transfer  of  a  suit  brought  in  a  Court 
subordinate  to  one  Sudder  Court  to  a  Court  subordinate  to  another  Sudder 
Court.  Quare. — ^Whether  Sudder  Courts  acting  in  concurrence  have  power 
to  make  such  s  transfer? 

This  was  an  appeal  from  a  deoision  of  the  High  Oourt  of  tbe 
North- Western  Provinces,  dated  the  29th  May  1876  (1),  affirm- 
ing a  decision  of  the  Subordinate  Judge  of  Meerat,  dated  the  6th 
July  1875. 

The  question  of  law  raised  by  the  case  was  as  to  whether  the 
claim  of  the  appellant,  who  had  originally  applied  for  leave  to  sue 
in /ormd  pauperis^  but  had  afterwards  paid  the  institution  fees,  was 
barred  by  limitation. 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment  of  their 
Lordships  of  the  Privy  Coimcil. 

Mr.  J".  D.  Mayne  (Mr.  C,  W.  Arathoon  with  him)  for  the  ap- 
pellant.— The  question  whether  the  appellant  was  a  pauper  was 
decided  by  the  Deputy  Commissioner  of  Delhi,  who  had  jurisdiction 
to  decide  it,  and  whose  decision  on  the  point  was,  consequently,  bind- 
ing on  the  Meerut  Court  to  which  it  was  transferred.    To  enable 
him  to  decide  the  question  of  pauperism,  the  Deputy  Commissiontf 
did  not  require  any  special  authority  from  the  Chief  Court  of 
the  Punjab.   Had  he  found  that  the  appellant  was  not  a  pauper, 
he  would  have  had  no  occasion  to  apply  to  the  Chief  Court  for  leave 
to  try  the  case.   There  would  have  been  no  suit  to  try.  8s.  11 
12,  and  13  of  Act  VIII  of  1859,  which  relate  to  suits  where  the 
property  is  situated  in  difEerent  districts,  assume  that  all  that  is 
necessary  has  been  done  to  bring  the  proceedings  into  the  form  of 
a  mit.    The  petition  of  a  person  alleging  himself  to  be  a  pauper 
does  not  become  a  suit  until  he  is  found  to  be  a  pauper  and  his 

(I)  The  judgment  of  the  High  Court  is  printed  at  psge  3S0^  Tel.  1  of 
these  Reports. 
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applioation  is  admitted  as  a  plaint.    It  is  only  proceedings  in  the  1879 
suit  which,  nnder  the  sections  referred  to,  require  sanction  from  Stuart 
the  Sadder  Court.   If,  after  finding  the  appellant  to  be  a  pauper,  ^^^^^^3 
the  D^mtj  Commissioner  failed  to  cause  the  petition  to  be  numbered  Mirza. 
and  registered  as  a  plaint,  that  was  his  fault,  and  cannot  prejudice  -vVi^liau 
the  appellant.    He  applies  to  the  Chief  Court  of  the  Punjab  for  Obpb. 
leave  to  try  the  suit.   The  order  of  the  Chief  Court  treats  the 
matter  as  having  assumed  the  form  of  a  suit.    It  directs  the  plaint 
to  be  returned  to  the  plaintiffs  with  instructions  to  him  to  proceed 
in  a  Court  of  the  North-Western  Provinces.    That  order  must 
have  been  passed  with  the  concurrence  of  the  High  Court  of  the 
North-Western  Provinces,  otherwise  the  Chief  Court  could  only 
have  refused  leave  for  the  trial  of  the  case  by  its  own  Subordinate 
Court.   The  order  passed  implies  a  transference  of  the  record  or 
flange  of  venue.   When  the  case  went  back  to  the  Court  of  the 
Subordinate  Judge  of  Meerut,  it  went  back  as  a  suit  in  which  the 
plainti£E*8  pauperism  had  been  established,  ripe  for  the  settlement 
of  issues  and  for  trial  on  the  merits. 

If,  however,  the  finding  of  the  Deputy  Commissioner  of  Delhi 
was  not  binding  on  the  Meerut  Court,  and  the  latter  Court  had  to 
try  the  whole  matter  de  novo,  still,  as  the  plaintiflP  was  in  fact  a 
pauper  both  when  he  first  presented  his  petition  and  also  after- 
wards when  with  the  money  of  friends  he  paid  the  Court-fees,  his 
plaint  when  it  was  admitted  should  have  been  treated  as  filed  on 
the  date  when  it  was  originally  presented  as  a  petition.  The 
appellant's  application  for  leave  to  sue  as  a  pauper  being  made 
bond  fide  and  without  fraud,  it  was  inequitable  and  unjust  that  the 
mere  payment  by  him  of  the  Court-fees  should  have  the  eflpect  of 
putting  him  out  of  Court  on  the  plea  of  limitation.  S.  308  of 
Act  Vm  of  1859  enacts  that  where  the  pauper's  application  is 
granted,  his  petition  is  to  be  deemed  a  plaint,  but  it  does  not  enact 
that  the  petition  shall  not  be  deemed  a  plaint,  if,  pending  the 
inqiury  into  his  pauperism,  the  petitioner  finds  means  to  pay  the 
Court-fees.  The  decision  in  Seetaram  Oour  v.  Chluk  Nath  Dutt  (1) 
was  as  applicable  to  a  case  like  the  present  as  to  the  case 
where  leave  is  actually  given  to  a  petitioner  to  sue  as  a  pauper » 
tad  the  EjeplanatioH  appended  to  s.  4,  Act  IX  of  1871,  was  not 
(I)  Marshall's  Koports,  174. 
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1879      inconoBtent  with  the  view  that  the  appellant's  plaint  was  field 
Stuabt    ^fom  the  date  when  it  was  presented  as  a  petition.    His  applioatio& 
o/^^^Nawab  *  plaint,  plus  a  request  for  leave  to  sue  as  a  pauper, 

MiBZA     and  although  it  became  unnecessary  lor       to  obtain  that  leave, 
William        plaint  was  not  abandoned.    If  the  Courts  below  were  ri^t  in 

Obdb.  their  view,  a  person  who,  after  presenting  a  petition  for  leave  to 
sue  as  a  pauper  within  the  period  of  limitation,  happened  to  suc- 
ceed to  property,  might  find  himself  disabled  from  proceeding. 

Mr.   LeitA,  Q.O.,  and  Mr.  Doyne^  for  the  respondent.— The 
appellant's  argument  assumes  that  the  Delhi  Court  had  auther- 
ity  to  determine  that  the  appellant  could  sue  as  a  pauper  not 
merely  in  the  Delhi  Court  but  in  the  Courts  of  another  Province^ 
It  was  clear,  however,  that  when  the  case  came  before  it,  the  Mee- 
rut  Court  was  entitled  and  bound  to  ascertain  whether  the  appd* 
lant  was  a  pauper  or  not.    He  might  have  been  a  pauper  when 
before  the  Delhi  Court,  and  yet  no  pauper  when  he  came  to  Meent- 
The  authority  of  the  Chief  Court  of  the  Punjab  is  only  over  ite  own 
subordinate  Courts.    It  may  forbid  these  to  try  a  suit  relating  to 
lands  partly  within  the  jurisdiction.   But  no  order  of  the  Chief 
Court  of  the  Fan  jab  is  binding  on  a  Court  subordinate  to  the  High 
Court  of  the  North- Western  Provinces.    The  suit  could  not  there- 
fore be  transferred  from  Delhi  to  Meerut  by  any  order  of  the  Chief 
Court  of  the  Panjab.    It  might  have  been  different  if  the  HSgh 
Court  of  the  North- Western  Provinces  had  intervened  and  diiect* 
ed  a  transfer  in  concurrence  with  the  Chief  Court.    The  case  not 
having  been  transferred,  the  appellwt,  when  he  came  badiL  to  tiie 
Meerut  Court,  must  be  taken  to  have  commenced  proceedings  A 
novoj  and  as  he  withdrew  his  application  for  leave  to  sue  as  a  pao- 
per,  that  application  could  not  become  a  plaint,  since,  under  s.  308^ 
Aot  VIII  of  1869,  it  could  only  become  a  plaint  upon  the  daiin 
to  sue  as  a  pauper  being  admitted.    The  case  was  governed  by 
s.  810  of  the  Act,  which  pwmits  a  fresh  suit  to  be  instituted.  [Sm 
Montague  Smith. — The  Courts  have  allowed  the  old  plwnt  to  sfand, 
and  yet  say  it  is  only  to  date  from  the  payment  of  the  stamp  fees.] 
It  is  not  a  plaint  until  it  is  stamped.    [Sir  Eobert  Collixb.— Mvf 
it  not  be  stamped  nunc  pro  tune  ?   Sir  Montague  SMrrH.-«-May 
not  stamps  be  added  as  though  it  had  been  filed  originally  with  too 
small  a  stamp  P]    A  wholly  unstamped  plaint  is  not  to  be  received. 
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Mr.  Mayne  in  reply. — ^The  Buit  was  regularly  transferred.    If  1879 
not,  the  Meerot  Oonrt  had  no  jnrifidiotion  to  take  it  up  without  StuIet" 
leave  from  the  High  Court  of  the  North- Western  Provinces.    In  Skinnbb 
that  ease  the  proceedings  in  the  Meerut  Ooujt  should  be  quashed  Mibza. 
as  earam  non  judice,  and  the  appellant  allowed  to  begin  again  -^jj^^j^^ 
deducting  the  time  occupied  by  the  abortive  proceedings.    [Sir  Obdb. 
Montagus  Smith. — It  may  be  doubted  whether,  with  reference  to 
8.  13,  Act  VILI  of  1859,  the  High  Court  and  the  Chief  Court 
together  have  power  to  transfer  a  suit.    The  Act  omits  to  provide 
such  a  power.]    The  finding  of  the  Delhi  Court  makes  the  question 
of  pauperism  res  judicata.    [Sir  Montagus  Smith. — Not  if  this 
is  a  new  suit.   The  question  of  paup^sm  is  not  a  point  in  the 
eause;  it  is  a  mere  matter  of  procedure.]    S.  310  of  Act  VIII 
only  applied  where  leave  to  sue  had  been  refused.   Here  there 
was  no  refusal,  and  consequently  no  necessity  to  bring  a  fresh  suit. 
The  proceedings  could  properly  be  continued  on  the  stamp  fees 
being  paid.    The  appellant's  original  application  bore  an  eight- 
anna  stamp,  and  under  s.  31  of  Act  YIII  of  1839  the  stamp 
oould  be  increased. 

On  the  conclusion  of  the  argument  their  Lordships'  judgment 
was  delivered  by 

Snt  Montagus  E.  SMrra. — ^The  decision  of  this  appeal  is 
attended  with  considerable  difficulty,  once  it  presents  a  case  which 
ifl  not  provided  for  by  the  Code  of  Civil  Procedure.  It  becomes  of 
importance  to  the  parties,  because  the  decision  of  the  point  of  practice 
determines  the  question  whether  or  no  the  Statute  of  limitations 
is  a  bar  to  the  claim  of  'the  plaintiff.  The  original  petition  was 
filed  in  the  Court  of  the  Subordinate  Judge  of  Meerut  on  the 
20th  February  1873.  The  claim  of  the  plaintiff  was  to  a  share  of 
the  property  devised  by  the  will  of  the  late  Colonel  Skinner.  His 
claim  arose  upon  the  death  of  his  father,  Major  Skinner,  which 
occurred  on  the  22nd  April  1861.  The  petition  set  out  all  the  par- 
tieulars  required  in  a  plaint,  and  prayed  that  the  plaintiff  might  be 
allowed  to  sue  in  formd  pauperis.  The  claim  embraced  landed  pro- 
perty which  was  situate  partly  within  the  jurisdiction  of  the  High 
Court  of  the  North-West  Provinces  and  partly  within  the  jurisdic- 
tion of  the  Chief  Court  of  the  Punjab.   The  Judge  of  Meerut, 
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1879  apparently  of  his  own  motion,  rejected  the  petition,  on  the  ground 
Stoabt  that  the  question  of  the  plaintiff's  pauperism  oould  be  more  oonre- 
a«iw  Nawab  ^^®^*^y  ^  Punjab.  The  plaintiff  thereupon  filed  it  in  the 
MiBZA  Coart  of  the  Deputy  Commissioner  of  Delhi,  and  on  the  14th  April 
Wjllum  ^^^^  ^  order  was  made  by  that  Courts  after  examining  witneflsesi 
Obdb.  admitting  the  plemitifi's  suit  in  fortnd  pauperis.  Before  proceed- 
ing further  with  the  suit^  the  Deputy  Commissioner  appplied  to  the 
Chief  Court  of  the  Punjab  for  authority  to  proceed  under  s.  13 
of  the  Code  of  Civil  Procedure.  That  seotion  enacts :  If  the 
districts  within  the  limits  of  which  the  property  is  situate  are  sub- 
ject to  different  Sudder  Courts,  the  application  shall  be  submitted 
to  the  Sudder  Court  to  which  the  district  in  which  the  suit  is 
brought  is  subject,  and  the  Sudder  Court  to  which  such  application 
is  made  may,  with  the  concurrence  of  the  Sudder  Court  to  whidi 
the  other  district  is  subject,  give  authority  to  proceed  with  the 
same."  On  the  29th  of  May  1873  the  Chief  Court  of  the  Punjab, 
presumably  not  without  having  consulted  the  High  Court  of  Alla- 
habad, directed  that  the  plaint  should  be  returned  to  the  plaintiff, 
with  instructions  that  he  should  present  it  to  some  Court  in  tiie 
North-West  Provinces."  Accordingly  the  plaintiff  took  the  pro- 
ceedings back  to  the  Court  of  Meerut  from  which  he  had  been 
originally  driven,  and  on  the  19th  July  1873  an  order  of  the 
Subordinate  Judge  of  Meerut  was  made :  "  That  the  case  be 
brought  on  the  file,  and  numbered."  Their  Lordships  think  it 
must  be  assumed  that  this  order  was  complied  with,  and  that  the 
plaint  was  brought  upon  the  file,  and  was  numbered. 

The  first  question  which  arises  is,  whether  the  finding  of  the 
Deputy  Commissioner  of  Delhi,  that  the  plaintiff  was  a  pauper,  can 
be  imported  into  the  suit  when  it  found  its  way  upon  the  file  of 
the  Court  at  Meerut,  and  that  depends  upon  the  construction  to 
be  given  to  sections  11,  12,  and  13  of  the  Code  of  Civil  Procedure. 
Undoubtedly,  when  a  suit  is  in  the  position  in  which  the  present 
suit  stood  in  the  Court  at  Delhi,  it  would  be  convenient  €uid  pro- 
per when  an  application  had  been  made  by  the  Judge  of  the  Delhi 
Court  to  the  Chief  Court  of  the  Punjab,  and  that  Court  is  required, 
before  it  acts,  to  consult  the  Judges  of  the  High  Court  in  the  juris- 
diction to  which  the  plaint  is  to  go,  that  those  two  Courts  having 
consulted  together  should  have  power  to  direct  that  the  cause 
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sliould  be  transferred  in  its  then  state  to  the  Court  to  which  they  1879 
-tliiiik  it  right  and  expedient  that  it  should  go.    But  the  legislation  Stuaet 
etope  short  of  enacting  that  it  should  be  so  transferred.    What  it 
enaots  is  that  the  Judge  shall  apply  to  the  High  Court  to  which  he  Mibza 
is  subject  for  authority  to  proceed,  and  the  Court  to  which  such  ^^^ii^^ 
Application  is  made  may,  with  the  concurrence  of  the  other  High  O&db. 
Court,  give  authority  to  proceed.    There  is  no  express  power  to 
transfer.     Their  Lordships  having  come  to  the  conclusion  to 
deoide  the  case  in  favour  of  the  appellant  upon  another  ground,  do 
XLot  desire  unnecessarily  to  express  an  opinion  upon  this  first  point. 
There  being  a  graTve  doubt,  at  .the  least,  whether  the  two  Courts 
have  power  to  make  the  transfer,  they  think  it  would  be  a  proper 
addition  to  be  made  to  this  section,  that  this  power  should  be  con- 
ferred upon  them. 

The  other  question  which  has  been  raised  is  as  to  the  effect  of 
the  proceedings  in  the  Court  of  Meerut,  and  whether  the  judg- 
ment of  the  High  Court  affirming  that  of  the  Subordinate  Judge 
of  Meerut  is  correct  in  holding  that  the  suit  is  to  be  considered  as 
instituted  when  the  plaintiff  paid  the  amount  of  the  stamps  into 
Oourt^  and  that  the  petition  was  converted  into  a  plaint  from  that 
time  only. 

In  order  to  explain  the  view  their  Lordships  have  taken  of  this 
point,  it  will  be  necessary  to  refer  to  some  of  the  proceedings* 
The  order  of  the  19th  July  1873  directing  the  case  to  be  put  on 
the  file  and  numbered  has  been  abready  adverted  to.  When  that 
was  done  the  defendants  put  in  written  statements  objecting  that 
the  plaintiff  ought  to  establish  his  position  as  a  pauper  in  the  Mee- 
rut Court,  treating  what  had  taken  place  at  Delhi  as  irrelevant^ 
and  upon  these  statements,  on  the  10th  November  1873,  the 
Subordinate  Judge  of  Meerut  directed  that  the  case  could  not  be 
heard,  and  rejected  the  plaint.  There  was  an  appeal  to  the  High 
Court  from  that  decision,  and  on  the  10th  July  1874  the  High 
Court  held  that  the  time  of  the  abortive  proceedings  at  Delhi 
should  be  deducted  from  the  period  of  limitation,  and  remanded 
the  suit"  to  the  Subordinate  Judge,  directing  him  to  proceed  with  it. 
That  being  so,  proceedings  were  taken  by  him  with  a  view  to  an 
inquiry  into  the  pauperism  of  the  plaintiff.  Issues  were  framed, 
and  a  day  was  fixed  for  the  trial  of  those  issues ;  the  day  so  fixed 
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1879  was  Que  27th  November  1874.  On  that  day  the  plaintifE  preBent- 
Stuabt  ^  &  petition  praying  for  leave  to  deposit  the  amount  of  the  stampSi 
aUasN^^A^B  ^^^^P^S  ^®  succeeded  in  negotiating  a  loan  for  a  snm  of 
MiBzjL  money  sufficient  to  cover  the  amount  of  the  institution  stamps. 
William  appears  that  on  the  same  day,  having  obtained  the  peanmsaon 
OftDE.  of  the  Subordinate  Judge,  the  plaintiff  paid  the  proper  stamps  into 
Court.  That  having  been  done,  the  defendants  raised  two  objec- 
tions ;  first,  that  the  suit  ought  not  to  prooeed,  because  the  plaintifE 
had  fraudulently  applied  to  be  made  a  pauper  when  he  had 
property ;  and  secondly,  that  the  suit  should  be  regarded  as  insti- 
tuted on  the  date  the  Court-fee  was  paid,  which  was  beyond 
the  period  of  limitation.  The  Subordinate  Judge  went  into 
evidence  on  the  first  issue,  and  found  that  there  had  been  do 
fraud  on  the  part  of  the  plcdntiff  in  filing  a  petition  to  be  allowed 
to  sue  as  a  pauper,  and  therefore  it  must  now  be  taken  that  that 
petition  was  filed  bond  fide^  and  without  fraud.  On  the  other  point 
the  Judge  held  in  effect  that  he  saw  no  reason  why,  upon  payment 
of  the  fee,  the  suit  should  not  be  deemed  to  be  instituted  on  the  day 
"  which  the  pauper  admittance  would  have  carried,"  and  added : 
The  Court,  then,  would  allow  the  case  to  proceed  on  its  present 
basis,  but  at  the  same  time  would  suggest  to  the  defendants  the 
advisability  of  appealing  to  the  High  Court  to  determine  whether, 
by  the  substitution  of  the  institution  fee,  the  case  is  to  be  deemed 
a  plaint  and  deemed  to  be  filed  on  the  day  on  which  the  application 
to  sue  in  formd  pauperis  was  originally  submitted."  The  Judge 
then  directed  that  the  application  should  be  numbered  and  regis- 
tered, and  be  deemed  the  plaint  in  the  suit,  and  that  a  day  be  fixed 
for  the  settlement  of  issues.  This]was  the  first  opinion  of  the  Sub- 
ordinate Judge,  but  he  appears  afterwards  to  have  resiled  from  it, 
and  to  have  framed  issues,  two  of  them  raising  the  questions  which 
are  now  before  their  Lordships  for  decision.  First — Can  an  'ap- 
plication '  to  be  allowed  to  sue  in  formt  pauperis  be  converted  into  a 
'suit'  as  between  parties  at  any  subsequent  date  by  filing  the  insti- 
tution fee,  and  in  the  latter  instance,  from  what  date  should  the 
institution  of  suit  be  calculated ;  the  second,  ''Is  the  suit  barred  by 
efflux  of  time  P  Three  other  issues  were  settied  as  to  the  merits  of 
the  case,  and  the  Judge,  after  settling  these  issues,  examined  wit- 
nesses. On  the  6th  July  1875  he  gave  judgment.  Having  refer- 
red to  the  dates  of  the  application  to  sue  in  form^  pauperis^  and  to 
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some  of  the  other  dates  of  the  prooeedings,  he  says :    **^The  granting 
of  the  application,  then,  oonstitateB  an  essential  ingredient  to  further  Stuabt 
progress,  as  an  ordinary  suit  with  the  privilege  of  limitation  counting  ^^f^^^^^B 
from  the  day  the  petition  to  sue  in  formd  pauperis  was  presented,  Mibza 
ctnd  not  from  the  date  when  it  was  registered  under  s.  808.    But  -^j^^^^ 
it  will  be  seen  that  prior  to  the  application  to  sue  in  formd  pau»  Obdb, 
jperis  being  granted  and  whilst  the  question  was  still  under 
inqtiiry  and  investigation,  the  plaintiff  has  converted  the  matter 
into  a  regular  suit,  the  consequence  of  which  is  that  he  has  by  his 
own  act  given  up  the  advantages  or  disadvantages  (as  the  case 
might  be)  of  the  position  he  may  have  become  possessed  of.  By 
auidi  act  the  pauper  application  died  a  natural  death,  and  by  the 
oon version  the  regular  suit  came  into  operation  on  its  own  indivi- 
dufd  and  inherent  basis  from  date  of  such  conversion,  and  as  a 
consequence,  in  computing  limitation,  the  computation  must  be  made 
from  date  of  such  conversion,  which  places  the  plaintiff  out  of 
Court.'*   No  doubt,  if  the  Judge  is  right,  the  plaintiff  would  be 
baxred  by  the  Statute  of  Limitations,  and  the  plaint  would  be  pro- 
perly rejected.    There  was  an  appeal  from  that  decision  to  the 
High  Court,  which  affirmed  it.    The  following  passage  of  their 
jadgment  gives  the  view  of  the  High  Court  on  the  question :  But 
there  is  no  provision  in  the  law  which  allows  the  application  pre- 
sented under  s.  299  of  the  Code  to  be  deemed  the  plaint  in 
the  suit  when  such  application  has  been  in  effect  revoked  and 
superseded  by  the  payment  of  the  fees  chargeable  under  the  Court- 
Fees  Act.    In  such  a  case  we  conceive  that  the  date  of  the  present- 
ation  of  the  plaint  and  institution  of  the  suit  must  be  taken  to  be 
the  date  of  the  payment  of  the  fees."    The  High  Court  does  not 
decide  that  the  plaint  ought  to  be  rejected  altogether.    It  seems  to 
consider  that  the  petition  should  be  retained  as  a  plaint,  but  that 
it  should  be  taken  to  be  converted  into  a  plaint  only  from  the  day 
when  those  fees  were  paid. 

Now  a  petition  to  sue  in  formd  pauperis  contains  all  that  a  plaint 
is  required  to  do.    By  s,  300  "the  petition  shall  contain  the 
particulars  required  by  section  26  of  this  Act  in  regard  to  plaints, 
^  and  shall  have  annexed  to  it  a  schedule  of  any  moveable  or  im- 
moveable  property  belonging  to  the  petitioner,  with  the  estimated 
"  value  thereof  I  and  shall  be  subscribed  and  verified  in  the  manner 
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1879      "hereinbefore  prescribed  for  the  subscription  and  verification  of 
Stuxbt    "  plaints."   Therefore  it  contains  in  itself  all  the  particulars  tiie 
^Skinhm  ^  statute  requires  in  a  plaint,  and,  plus  these,  a  prayer  that  the  pkint- 
MiBZA     ifi  D^*y     allowed  to  sue  informd  pauperis. 

V, 

William 

OsDB.        The  Act  provides  what  shall  happen  if  the  prayer  of  the  petition 
be  granted  by  s.  308.    It  also  provides  by  s.  310  what  shall  be  the 
effect  of  a  rejection  of  the  petition.    But  this  case  is  one  which  the 
statute  has  not  in  terms  provided  for.    The  intention  of  the  statute 
evidently  was  that,  unless  the  petition  was  rejected,  as  it  contained 
all  the  materials  of  the  plaint,  it  should  operate  as  a  plaint  without 
the  necessity  of  filing  a  new  one.    Then  what  are  the  facts  in  this 
case  P   The  petition  is  filed,  and  proceedings  are  taken  to  inquire 
into  the  pauperism,  which  are  delayed  by  various  orders  of  the 
Court,  after  the  plaintiff  had  been  already  bandied  about  from  one 
Court  to  another  until  a  very  considerable  period  of  time  has  elapsed- 
Then,  pending  that  inquiry^  the  plaintiff  by  paying  the  amount  of 
stamp  fees  into  Court  admits  that  he  is  no  longer  desirous  to  sue  as 
a  pauper,  and  gives  up  so  much  of  the  prayer  of  his  petition  as  asks 
to  be  allowed  so  to  sue,  but  no  more.    The  defendant,  so  far  from 
being  a  sufferer  by  that  change,  is  benefited,  as  both  parties  will  go 
on  with  the  litigation  on  equal  terms.    Is  there,  then,  anything  in 
the  Act  which  requires  that  in  such  a  state  of  things  the  petition 
of  plaint  shall  be  rejected  altogether,  and  the  plaintiff  be  compelled 
to  commence  de  novo  ?   Their  Lordships  do  not  see  their  way  to  the 
middle  course  followed  by  the  Court  in  holding  that  the  petition 
was  converted  into  a  plaint  from  the  date  of  the  payment  of  the  fees. 
To  be  logical,  the  Court  should  have  rejected  it  altogether.  The 
petition  of  plaint  was  placed  upon  the  file  and  numbered  on  the 
19th  July  1873,  and  this  is  the  plaint  that  is  allowed  to  go  on. 
Although  the  analogy  is  not  perfect,  what  has  happened  is  not  at 
all  unlike  that  which  so  commonly  happens  in  practice  in  the 
Indian  Courts,  that  a  wrong  stamp  is  put  upon  the  plaint  origi- 
nally, and  the  proper  stamp  is  afterwards  affixed.    The  plaint  is 
not  converted  into  a  plaint  from  that  time  only,  but  remains  with 
its  original  date  on  the  file  of  the  Court,  and  becomes  free  from  the 
objection  of  an  improper  stamp  when  the  correct  stamp  has  been 
placed  upon  it. 
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This  case,  which  is  not  provided  for  by  the  Act,  approaches  more  ^^79 
neerlj  to  the  state  of  things  contemplated  by  s.  308  than  that  con-  Stuabt 
templated  by  s.  310.    There  are  no  negative  words  in  the  Act  ^^^^jJawab 
requiring  the  rejection  of  the  plaint  under  circumstances  like  the  Mibza 
present,  nor  anything  in  its  enactments  which  would  oblige  their  -vvillixic 
X^ordships  to  say  that  this  petition,  which  contains  all  the  requisites  Obds. 
-which  the  statute  requires  for  a  plaint,  should  not,  when  the  money 
lias  been  paid  for  the  fees,  be  considered  as  a  plaint  from  the  date 
that  it  was  filed.    It  is  obvious  that  very  great  injustice  might 
be  done  if  this  were  not  to  be  the  practice.    There  could  hardly  be 
a  stronger  instance  of  the  mischief  which  might  arise  than  what 
would  have  happened  in  this  case.    Their  Lordships  of  course  say 
nothing  about  the  merits  of  the  case.    The  claim  may  be  utterly 
untenable,  but  on  the  assumption  that  the  claim  is  a  good  one> 
nothing  more  unjust  to  the  plaintiff  could  have  happened  than 
that  he  should  have  been  deprived,  by  having  done  an  act  which  is 
in  itself  meritorious,  of  the  benefit  which  he  would  have  had  if  he 
had  been  found  to  be  a  pauper.    He  was  a  pauper  when  his  petition 
was  filed.    Supposing  there  had  been  any  fraud  found  by  the 
Judge,  the  consideration  which  would  determine  the  judgment 
would  then  have  been  different. 


Their  Lordships  have  only  to  advert  to  the  Statute  of  Limita- 
tions.  Act  IX  of  1871.  Their  Lordships  think  that  their  decision 
is  in  no  way  inconsistent  with  this  Act.  The  explanation  in  section 
4  is  this :  ''A  suit  is  instituted  in  ordinary  cases  when  the  plaint  is 
presented  to  the  proper  officer ;  in  the  case  of  a  pauper  when  his 
application  for  leave  to  sue  as  a  pauper  is  filed."  In  their  view 
the  petition  to  sue  as  a  pauper  became  a  plaint,  and  under  this 
statute  the  suit  must  be  deemed  to  be  instituted  when  that  appli- 
cation was  filed. 

Li  the  result  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  both  the  decisions  below,  and  to  remand  the  case  for  trial  on 
the  merits.    The  respondents  must  pay  the  costs  of  the  appeal. 

Agent  for  the  Appellant :  Mr.  T.  L.  Wihon, 

Agents  for  the  Respondents :  Messrs.  Young ^  Jackson,  and  Beard, 
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1879  Brfore  Mr.  JwUee  Pearson  and  Mr.  JuHiee  Oldfield. 

-^^^^^       EAGHF  NATH  DAS  (Plaiktiff)  v.  ASHBAF  HUSAIN  KHAN  avu 

ANOTHBB  (DSFBKDANTS).  * 

Act  X  of  1877  (Civil  Procedure  Code),  s.  lll-^Set-of-^Mor^a^. 
The  oBofruotuary  mortgagee  of  oertain  land  sued  the  mcnrtgagor  lor  the 
money  due  under  the  mortgage.  The  mortgagor  alleged  that  the  morts*gee 
had  eommitted  waste  and  was  liable  to  him  for  compensation  which  he 
claimed  to  set-ofE.  Held  that  under  s.  Ill  of  Act  X  of  1877  the  amount  of 
such  compensation  could  not  be  set-ofE. 

The  facte  of  this  oase^  so  hx  as  they  are  material  for  the  purposes 
of  this  report,  were  as  follows :  On  the  12th  September  1809 
Afihraf  Husain  Khan  and  Sharif-un-nissa,  who  each  owned  a 
oertain  share  in  a  garden,  jointly  gave  Hingan  Lai  a  uflofmctaary 
mortgage  of  their  shares  for  a  term  of  five  years.  Hingan  Lai's 
interests  nnder  this  mortgage  were  sold  in  the  exeoution  of  a  decree, 
and  were  purchased  by  Eaghu  Nath  Deu9,  who  in  January  1878 
sued  Ashraf  E^isain  Khan  and  Sharif-un-nissa,  the  term  of  the 
mortgage  having  expired,  to  recover  Rs.  669-4-0,  the  money  due 
under  the  mortgage.  The  defendants  claimed  to  set-oS  tiieir  shares 
of  a  sum  of  Es.  1,161-1-4,  being  the  value  of  certain  trees  wfaidi 
they  alleged  had  existed  in  the  garden,  and  which  Hingan  Lai  had 
either  cut  down  or  destroyed,  and  of  the  materials  of  oertain  build- 
ings which  they  alleged  had  existed  in  the  garden,  and  which  Hingan 
Lai  had  pulled  down  and  sold  the  materials  of.  The  Court  of  first 
instance,  in  giving  the  plaintiff  a  decree,  allowed  the  defendants  a 
set-off  of  Rs.  275  on  account  of  the  acts  of  waste  committed  by 
Hingan  Lai.  On  appeal  by  the  plaintiff  the  lower  appellate  Couit 
held  that  the  defendants  were  entitled  to  a  set-off  on  such  aoooont, 
but  reduced  the  amount  to  Rs.  150, 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
set-off  claimed  by  the  defendants  could  not  be  allowed. 

The  Senior  Qovernment  Pkader  (Lala  luala  Prasad)  and 

Munahi  Banuman  Prosody  for  the  appellant. 

♦  Second  Appeal,  No.  1081  of  1878,  from  a  decree  of  Eat  BakhUwar  Sicgh, 
Subordinate  Judge  of  Benaren,  dated  the  9th  September  1878,  mod^ymg  m 
decree  of  Babu  Parmoda  Cbam  Banarji,  Munsif  of  Benares,  dated  tiie  Und 
June  1878. 
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Mir.  Akbar  Bumin^  for  the  respondents.  1879 

The  judgment  of  the  Court,  so  far  as  it  related  to  the  above  eon- 
tention,  was  as  follows : 

JuDGMEirr. — ^We  are  of  opinion  that  the  plaintiffs  objection  to  Ashbap 
the  set-ofiE  allowed  by  the  Courts  below  is  valid.  Under  s.  Ill, 
Act  X  of  1877,  it  is  only  an  ascertained  sum  of  money  legally 
recoverable  that  can  be  the  subject  of  set-off,  and  it  is  necessary 
that  in  such  claim  both  parties  fill  the  same  eharacter  as  they  fill 
in  tiie  plaintiff's  suit,  the  claim  must  be  certain  and  determinate 
and  actually  due  and  in  the  same  right  and  of  the  same  kind.  The 
claim  by  the  defendants  in  this  suit,  for  estimated  damages  to  pro- 
perty mortgaged  as  security  for  money  lent,  does  not  meet  the 
requirements  of  the  law,  so  as  to  be  capable  of  being  set-off  against 
the  plaintiffs  claim  for  the  money  lent. 

It  has  been  held  that  mesne  profits  is  in  the  nature  of  damages 
and  is  not  a  debt  so  as  to  form  a  subject  of  set-off  (1) ;  and  it  was 
held  in  a  suit  by  a  carrier  for  the  price  of  the  carriage  of  goods 
the'  defendant  cannot  set-off  the  amount  of  damages  claimed 
against  the  plaintiff  for  injury  to  the  goods,  but  must  sue  to 
recover  the  damage  in  a  separate  suit  (2).  We  must  therefore 
allow  the  plaintiffs  appeal. 


APPELLATE  CRIMINAL. 


Befhre  Mr.  Justice  Pearson  and  Mr,  Justice  Spanhie,  I379 

EMPEESS  OP  IKDIA  v.  BALDEO  SAHAI.  -^^^^  ^' 

Attempt  to  obtain  an  HUgal  Chatification — Act  XLV  qf  1860  (Fenal 
Code),  s.  lai^Act  X  of  1872  {Criminal  Procedure  Code),  ss.  218,  851— 
Warrant  eas&^D^ftnee^Bight  qf  accused  person  to  cross-examine  the  wit* 
nessesfor  the  prosecution — Power  of  the  Court  to  summon  material  witness. 
To  ask  for  a  bribe  is  an  attempt  to  obtain  one  and  a  bribe  may  be  asked 
for  as  edffectnally  in  implicit  as  in  explicit  terms. 

Where,  therefore,  B,  who  was  employed  as  a  clerk  in  the  Pension  Depart- 
ment, in  an  interriew  with  A,  who  was  an  applicant  for  a  pension,  after 
referring  to  his  own  inflnence  in  that  department  and  instancing  two  cases  in 
which  by  that  influence  increased  pensions  had  been  obtained,  proceeded  to 
ifitimate  that  anything  might  be  effected  by  kar-ra/wai,"  and  on  the 
OTertare  belAg  rejeotod,  concluded  by  declaring  that  A  would  rue  and 

(1)  Buteerummom  Opadhya  t.  Or^anund  Opadhya^  7  Wym.  Sep.,  218. 

(2)  Scanlan  t.  Herrold,  10  W.  E.,  295. 
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1879       repent  the  rejection  of  it,  held  that  the  ofiEence  of  attemptlDg  to  obtain  i 
bribe  was  consummated. 


Empbsss  of 

India  The  charge  having  been  read  to  the  accused  person  he  stated  his  defence 
B  LDB  ^  same,  upon  which  the  Magistrate,  the  witnesses  for  the  {HrosecntioB 
Sahai  ^  attendance,  called  upon  the  accused  to  cross-examine  them.  The 

accused  refused  to  do  so  until  he  had  examined  the  witnesses  for  the  defence 
who  were  not  in  attendance.  The  Magistrate  then  discharged  the  witnesses 
for  the  prosecution  and  adjourned  the  trial  for  the  production  of  the  wit- 
nesses for  the  defence. 

Held,  per  Spjlkkib,  J.,  that  the  accused  was  not  entitled  to  hare  tlie 
witnesses  for  the  prosecution  summoned,  in  order  that  they  might  be  crosF 
examined  bj  the  accused,  on  the  date  fixed  for  the  examination  of  the 
witnesses  for  the  defence. 

Seld  also  per  Spankib,  J.,  that  the  Magistrate  was  empowered  to  record 
both  oral  and  documentary  evidence  after  the  witnesses  for  the  defence  had 
been  examined. 

This  was  an  appeal  to  the  High  Court  by  the  Local  Gbvemment 
against  a  judgment  of  acquittal  by  Mr.  H.  Lushington,  Sessions 
Judge  of  Allahabad,  dated  the  22nd  November  1878.  One  Baldeo 
Sahai  was  convicted  by  Mr.  J.  B.  Thomson,  Magistrate  of  the  first 
olass,  on  the  16th  September  1878,  under  s.  161  of  the  Indian 
Penal  Code,  of  attempting  to  obtain  an  illegal  gratification.  On 
appeal  Baldao  Sahai  was  acquitted  by  the  Sessions  Judge,  the  Judge 
holding  that  the  acts  of  the  accused  were  not  acts  committed  towards 
the  commission  of  the  offence  of  attempting  to  obtain  an  illegal 
gratification,  but  acts  preparatory  towards  the  commission  of  such 
offence,  and  that  consequently  the  accused  could  not  be  convicted 
of  such  offence.  The  facts  of  this  case  are  sufficiently  stated  for 
the  purposes  of  this  report  in  the  judgment  of  the  High  Court 

The  Junior  Oovernment  Pleader  (Babu  Dwarka  Nath  BansfjCjy 
for  the  Crown. 

Mr.  Colvin  and  Mr.  L,  Dillon,  for  Baldeo  Sahai. 

The  following  judgments  were  delivered  by  the  Court : 

Spankie,  J. — The  accused  was  charged  that  he  on  or  about  the 
30th  July  1878,  being  a  public  servant,  attempted  to  obtain  from 
Abbas  Ali,  for  himself,  a  gratification  other  than  legal  remimera>- 
tion,  as  a  motive  or  reward  for  showing  favour  in  the  exercrifie  of 
his  official  functions,  and  thereby  with  having  committed  an  offence 
punishable  under  s.  161  of  the  Indian  Penal  Code. 
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If  we  aooept  the  evidenoe  of  Abbas  Ali,  it  is  clear  that  he  at  1879 
least  qnite  understood  that  Baldeo  Sahai  had  expressed  every  jsmphbsb 
readiness  to  use  his  influence  in  his  (Abbas  Ali's)  favour  provided  India 
that  he  was  paid  for  doing  so.    I  felt  some  difficulty  ab  first  when  Baldeo 
I  considered  the  case  whether  "an  attempt  to  obtain"  an  illegal  Sahai 
gratification  had  been  made  out.    But  I  am  satisfied  that  not  only 
was  the  intent  to  commit  the  ofifence  defined  in  s.  161  of  the  Penal 
Code  present  in  the  mind  of  Baldeo  Sahai,  and  for  some  time  too» 
but  that  he  made  preparations  to  do  so^  and  when  these  prepara- 
tions and  his  plans  were  ripe,  he  attempted  to  carry  out  his  inten- 
tion.   It  is  shown  in  evidence  that  the  grant  of  a  pension  to 
Abbas  Ali  was  received  in  the  Accountant-Generars  Office  on  the 
15th  June.   But  an  anonymous  letter  had  reached  the  office^ 
suggesting  that  there  had  been  breaks  in  Abbas  Ali's  service  and 
great  care  should  be  taken  in  passing  his  pension ;  that  the  Assist- 
ant Aocountant-General  in  charge  of  the  Pension  Department 
directed  that  the  "permanent  payable  order"  should  be  issued, 
that  he  took  no  notice  of  the  letter  because  it  was  anonymous ;  and 
that  he  made  over  the  file  to  Baldeo  Sahai,  who  is  a  clerk  in  the 
pension  pay  department,  to  carry  out  his  orders. 

It  is  also  shown  that  the  Government  of  the  North- Western 
Provinces  had  sanctioned  the  pension  on  the  12th  June  1878.  It 
is  also  shown  that  the  file  was  made  over,  as  stated  above,  on  the 
14th  August  or  thereabouts  by  Mr.  Camac  after  the  objections  of 
the  Deputy  Accountant-G-eneral  to  the  pension  had  been  consider- 
ed by  the  Local  Government  and  overruled,  so  that  Baldeo  Sahai 
must  have  been  fully  aware  that  no  further  objections  to  its  pay. 
ment  would  be  entertained.  When  Abbas  Ali  first  saw  Baldeo 
Sahai,  which  I  agree  with  Mr.  Thomson  must  have  been  about  the 
middle  of  August,  he  was  told  by  Baldeo  Sahai  that  an  anony- 
mous petition  had  been  received  objecting  to  the  pension ;  that  from 
what  was  written  he  was  afraid  that  there  would  be  a  fuss  about 
it;  that  Bias  Sahib  had  raised  several  objections,  and  a  report  had 
been  prepared  that  Es.  25  a  month  in  excess  of  the  proper  pension 
had  been  sanctioned,  and  Baldeo  Sahai  promised  next  day  to  show 
Abbas  Ali  the  petition.  The  next  day  Abbas  Ali  met  Baldeo 
Sahai  near  the  Accountant- General's  Office  with  the  file  in  his  hand 
and  drove  him  home.   It  was  evening,  and  Baldeo  Sahai  said  that 
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1879      it  was  too  late,  he  had  better  come  the  next  morning,  and  "  I  will 


EifPBBssop  stow  you  the  letter." 

India        go       Baldeo  Sahai  had  made  his  preparations  for  carrying 
Baldbo    out  his  previously  conceived  plans  and  intention.    He  had  also 
Sahai.     stimulated  the  curiosity  of  Abbas  Ali  and  excited  his  fears  by  the 
false  assertion  that  there  were  stiU  difficulties  in  the  way  of  his 
getting  the  fall  pension  already  sanctioned.    The  next  day  at 
8  a.m.  Baldeo  Sahai  showed  the  anonymous  petition  and  told  Abbas 
Ali  of  two  pension  cases  which  had  been  carried  through  by  him- 
In  one  instance  he  had  obtained  half  pay  instead  of  one-third  as 
pension  for  Mirza  Ali,  and  in  the  other  he  had  increased  the  pension 
of  Ali  Bakhsh  £han  to  Rs.  400  a  month.    There  can  be  no  doubt 
that,  if  this  evidence  be  true,  this  statement  of  his  successful  efibits 
to  secure  better  pensions  tor  persons  was  meant  to  act  upon  Abba^ 
Ali  and  induce  him  to  follow  the  lead  which  Baldeo  Sahai  was  now 
bent  upon  giving  to  him.    He  now  begins  what  may  be  called 
business  and  what  I  think  constitutes  an  attempt  on  his  part  to 
obtain  a  gratuity  from  Abbas  Ali  (1).    The  intention  had  been  con- 
ceived^ the  plans  had  been  matured,  and  all  preparations  made,  and 
though  no  specific  sum  had  been  asked  for,  the  transaction  had  so 
far  advanced,  that  Abbas  Ali  had  thoroughly  understood  what  was 
being  done,  and  put  a  stop  to  what  might  have  been  successful,  if 
he  had  not  refused  to  enter  into  any  arrangement  and  intimated 
to  him,  that  he    would  not  give  him  anything."    That  Baldeo 
Sahai  understood  that  his  attempt  had  failed  is  clear  from  his  de- 
claration, Tou  will  rue  and  repent  it."  If  Baldeo  Sahai  hadfound 
a  willing  listener,  there  can  be  no  reasonable  doubt  that  his  offer 
to  arrange  the  business^  if  Abbas  Ali  wished  it,  in  the  manner  sog- 
gested  by    kar-rawai,^*  which  he  understood  to  be  the  giving  Mid 
taking  of  money,  would  have  been  accepted.    Not  only  would  Bal- 
deo Sahai  have  succeeded  in  his  attempt  to  obtain  a  gratuity,  bat 
he  would  have  caused  Abbas  Ali  to  commit  an  otfenoe  punishable 

(I)  "  He  (Baldeo  Sahai)  said  that  in  the  matter :  he  th^  said  that  \h» 

the  office  was  a  large  one,  much  office  was  a  large  one,  if  I  wished  it» 

authority  was  vested  in  him,  and  by  everything  migut  be  mccompliahed: 

such  kar-rawai  (».«.,  I  supposed  giv-  I  said  I  did  not  wish  to  do  auythiog 

ing  and  taking  monev)  such  things  of  the  nature  of  the  'kar-rawai '  he 

were  effected :  I  gave  him  to  under-  wished,  that  is,  I  intimated  to  bim  I 

stand  that  nothing  of  that  need  be  would  not  giro  him  anything :  u  I 

expected  from  me ;  l^at  as  the  re-  left  he  said  you  will  rue  and  repent 

port  had  been  written  whieh  he  had  it." 
shown  me,  he  could  hare  no  power 


Digitized  by  Google 


VOL.  n.]  ALLAHABAD  SERIES. 

under  s.  116  of  the  Penal  Code.   I  think  therefore  that  there  can  1879 


he  no  doabt  that,  if  the  evidence  be  trae,  the  offence  charged  Empbbss 
under  s.  161  of  the  Oode  against  the  accosed  has  been  made  ont.  India 

V. 

On  the  merits  I  entertain  no  doubt  of  the  accused's  gpiilt.  I  ^^^^^ 
folly  accepted  Mr.  Thomson's  judgment  in  this  respect.  It  is  full 
and  exhaustive,  and  deals  with  all  the  apparent  diffioultiesi  such  as 
oontradictory  statements  and  discrepancies.  The  accused  in  no 
way  made  out  his  defence  that  he  was  the  victim  of  a  conspiracy 
on  the  part  of  the  office  hands  organized  by  the  head  of  his  office, 
and  so  far  from  Abbas  Ali  being  eager  to  secure  the  punishment 
of  Baldeo  Sahai,  there  is  proof  on  the  record  that  he  did  not  wish 
that  there  should  be  any  criminal  charge.  He  from  the  first  stated 
to  the  Deputy  Commissioner  at  Lucknow  that  he  wished  no  notice 
to  be  taken  of  his  complaint.  If  he  could  have  got  his  pension 
order  made  out^  he  would  have  been  quite  content. 

An  objection  was  taken  by  Baldeo  Sahai's  counsel  that  the 
Magistrate  had  contravened  a  ruling  of  this  Court  and  had  refused 
to  summon  the  complainant^  in  order  that  he  might  be  cross-exa- 
mined on  the  day  fixed  for  hearing  the  defence.  The  law  as  laid 
down  in  s.  218  of  the  Criminal  Procedure  Code  is:  ''If  the 
accused  'person  have  any  defence  to  make  to  the  charge,  he  shall 
be  called  upon  to  enter  upon  the  same  and  to  produce  his  witness- 
es if  in  attendance,  and  shall  be  allowed  to  recall  and  cross-examine 
the  witnesses  for  the  prosecution."  It  appears  from  an  order 
by  the  Magistrate  dated  the  4th  September,  after  hearing  the 
defence,  that  accused's  pleader  was  offered  an  opportunity  under 
6.  218  of  oross-examining  ttie  witnesses.  The  pleader  refused  to 
cross-examine  them  and  said  that  he  would  apply  to  the  Court 
after  he  had  examined  his  witnesses.  The  Magistrate  held  that 
he  oould  not  do  this.  The  accused  at  that  time  had  no  witnesses 
in  attendance.  The  ease  was  adjourned  and  the  witnesses  were 
summoned.  The  ruling  (1)  cited  by  the  respondent's  counsel  did 
not  determine  the  point  whether,  if  the  Magistrate  before  grant- 
ing an  adjournment  called  upon  the  accused  to  exercise  his  right 
of  recalling  the  witnesses  for  the  prosecution,  and  the  accused 
refused  to  do  so  at  that  time,  the  Magistrate  would  thereupon 

(1)  Queen  v.  Lai  Mahomed,  H.  C.  B.,  N.-W.  P„  1874,  p.  284. 
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1879      be  at  liberty  to  disbharge  the  witneases  for  the  proaeontioii.  This 
Ekpbbss  of|  P^^*       learned  Judge  expressly  said  '*  need  not  now  be  d^tor- 
IvDiA     mined in  the  case  before  him.   In  the  same  volume  with  the 
Baldbo    ruling  referred  to  is  another  (1)  by  Mr.  Justioe  Pearson  in  which 
Sahai.     it  is  laid  down  that  the  section  does  not  say  that  accused  shall  only 
be  allowed  to  recall  and  cross-examine  the  witnesses  for  the  pro- 
secution,  provided  that  he  expresses  his  wish  to  do  so  at  the  time 
when  he  is  called  upon  to  make  his  defence,  and  provided  that 
these  witnesses  be  still  in  attendance  in  the  Court  and  do  not 
require  to  be  re-summoned.    The  plain  meaning  and  intention  of 
the  section  was  to  allow  him  the  right  in  question  at  anytime  while 
he  is  engaged  in  his  defence  and  before  his  trial  is  concluded.  The 
object  of  the  section  is  clearly  to  secure  the  accused  the  opportunity 
of  cross-examining  the  witnesses  for  the  prosecution  after  he  has 
been  informed  as  to  the  nature  of  the  specific  charge  which  he  is 
required  to  answer.    Until  he  knows  this  he  is  not  in  a  podtion  to 
decide  on  what  points  the  evidence  for  the  prosecution  is  materiaL 
If  this  opportunity  be  secured,  I  do  not  apprehend  that  he  has  any 
further  right  of  re-calling  the  witnesses.   If  the  witnesses  for  the 
defence  are  in  attendance,  they  are  to  be  examined,  and  after  tliat 
the  accused  shall  be  allowed  to  recall  and  cross-examine  the  wit- 
nesses for  the  prosecution.   But  if  the  witnesses  for  the  defence  were 
not  in  attendance,  the  accused  would  still  be  at  liberty  to  recall 
the  witnesses  for  the  prosecution.   If  he  refuses  to  exeroise  this 
right  ajter  he  has  entered  on  his  defence,  he  cannot,  I  think,  demand 
as  a  right  the  recall  of  the  witnesses  for  the  prosecution,  if  the  cass 
be  adjourned  because  he  has  not  produced  his  witnesses.    He  has 
had  the  opportunity  intended  by  the  section.    What  his  own  wit- 
nesses may  say  can  have  little  or  no  bearing  on  the  oross-exMnina- 
tion  of  the  witnesses  for  the  prosecution  who  are  called  to  suppoft 
the  charge,  but  not  to  refuse  the  evidence  for  the  def enoa  There 
is  also  a  seoond  objection  that  the  Magistrate  acted  ill^;ally  and 
against  the  practice  of  the  Oriminal  Courts,  inasmuch  as  he  reoofd- 
ed  evidence  for  the  prosecution,  both  oral  and  documentary,  after 
the  case  for  the  defence  had  been  closed.    S.  S51  of  the  Oriminal 
Procedure  Code,  however,  gives  the  Magistrate  power  to  summon 
any  witness  at  any  stage  of  any  proceeding,  inquiry  or  trial,  if  the 

(I)  Queen  v.  Lai  Singh,  H.  C.  E.,  N.-W.  P.,  1874,  p.  270. 
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^ridenoe  of  «uoh  person  appears  essential  to  the  just  decision  of  the  1^79 
ease.      Trial  inolndes  the  punishment  of  the  offender''  (s.  4),  so  Empbbss  of 
I  see  no  valid  objection  to  the  course  adopted  by  the  Magistrate.  Inm^ 
The  trial  had  not  closed  until  he  had  sentenced  the  accused^  if  con-  Baldbo 
^oted. 


Iali 

SlBAI. 


In  conclufflon  I  may  state  that  the  sentence  passed  was,  in  my 
judgment,  too  lenient  for  the  offence  committed.  I  now  find  that 
my  honorable  colleague  proposes  to  increase  the  amount  of  punish- 
ment by  a  fine,  in  which  proposal  I  quite  agree  with  him. 

PsiUBUsoN,  J. — I  concur  with  my  honorable  colleague  in  the  opin- 
ion that,  for  the  reasons  set  forth  in  the  Joint  Magistrate's  able 
and  well-considered  judgment,  the  evidence  of  Abbas  Ali  is  sub- 
stantially trustworthly,  and  that  it  convicts  the  accused  of  an  offence 
punishable  under  s.  16lf  Indian  Penal  Code.   Nor  does  it 
appear  to  me  that  the  Joint  Magistrate's  procedure  is  obnoxious  to 
material  objections.    The  view  of  the  Sessions  Judge,  that  ''the 
aooused  has  not  committed  any  act  towards  the  commission  of 
the  offence,"  and  that    all  that  he  has  done  is  only  preparatory 
to  the  commission  of  the  offencci"  is  erroneous.   It  may  be  that 
the  accused  in  sending  for  Abbas  Ali  and  showing  him  the 
anonymous  petition  and  exhibit  B  and  making  hipi  aware  of 
their  contents  was  only  paving  the  way  for  the  commission  of  the 
offence  in  question.   But  when,  after  referring  to  his  own 
influence  in  the  office  and  instandng  two  cases  in  which  by  that 
influence  increased  pensions  had  been  obtained,  he  proceeded  to 
intimate  that  anything  might  be  effect^  by  kar-rawai^  and  on  the 
overture  being  rejected,  concluded  by  declaring  that  Abbas  Ali 
would  rue  and  repent  the  rejection  of  it,  the  accused  was  actually 
offering  inducements  for  the  purpose  of  obtaining  a  bribe.  To  ask 
for  a  bribe  is  an  attempt  to  obtain  one ;  and  a  bribe  may  be  asked  for 
as  effectually  in  implicit  as  explicit  terms.  As  soon  as  he  had  caused 
Abbas  AU  to  understand  that  he  was  willing  to  render  him  a  service 
for  a  bribe,  the  offence  of  attempting  to  obtain  a  bribe  was  consum- 
mated, and  the  Sessions  Judge  is  wrong  in  holding  that  it  was  not 
consummated,  but  that  the  accused  might  have  foregone  his  inten- 
tion of  committing  it.   The  punishment  awarded  by  the  Joint 
Magistrate's  sentence  is,  however,  scarcely  adequate  to  the  offence. 
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1879     I  would,  therefore,  set  adde  the  order  passed  by  the  BessioDs 
EvPBxss  OF  Court  in  appeal,  and  restore  the  finding  and  sentence  of  the  (3oort 
^^^^     of  the  Joint  Magistrate  with  this  modification,  that,  in  addition  to 
Baij>bo    the  punishment  awarded  by  the  sentence,  the  criminal  BaldfiO 
Sahai  pay  a  fine  of  Es.  200,  or  in  default  of  payment  undergo  a 
further  imprisonment  for  six  months. 

Jppeal  allowed. 


1379  JBtfore  Mr.  Justice  Pearson  and  Mr.  Jueiiee  Oldfield, 

BMPEE88  OF  INDIA  v.  ASGHAB  AU  ahd  othim. 

Evidence  qf  Accomplice — Cd^euum  hy  Accused  personr^Act  X  qf  1873 
(Criminal  Procedure  Code),  ss.  844,  S45»  ^l—Act  I  qf  1872  {Etaideaee 
Act),  s,  2^Pardon. 

Where  a  pardon  was  tendered  by  the  Magistrate  to  a  person  sapposed  to 
hare  been  oonoerned  with  other  persons  in  offences  none  of  which  were 
exclusiyely  triable  by  the  Court  of  Session,  and  such  person  was  examined 
as  a  witness  in  the  case,  held  that,  the  tender  of  pardon  to  such  person  not 
being  warranted  by  s.  847  of  Act  X  of  1872,  he  could  not  legally  be 
examined  on  oath,  and  his  evidence  was  inadmissible. 

Held  also,  that  the  statement  made  by  such  person  was  irrelerant  and 
inadmissible  as  a  confession,  with  reference  to  s.  844  of  Act  X  of  I87S  and 
8.  24  of  Act  I  of  1872. 

This  was  an  iq^peal  to  the  High  Court  by  Asghar  Ali,  Hamid- 
nd-din,  and  Adhal  Behari,  from  oonviotions  by  Mr.  W.  Duthoit, 
Sessions  Judge  of  Sh^hjahinpur,  dated  the  16th  Novemb^  1878. 
The  facts  of  the  ease  are  sufficiently  stated  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Court.  On  behalf  of  all  the 
appellants  it  was  contended  that  the  statement  made  on  the  trial 
of  the  appellants  by  the  witness  Irtiza  Ali  was  not  admissible  as 
evidence  against  the  appellants,  and  that,  such  statement  b^ng 
rejected,  there  was  no  evidence  remaining  which  would  justify  the 
convictions  of  the  appellants* 

Mr.  Cohin  for  Asghar  Ali  and  Hamid-ud-din,  and  Mr.  LeaeA 
and  Babu  Jhoarka  Nath  Mukarji  for  Achal  Behari. 

The  Junior  Oovernment  Pleader  (Babu  Jhcarka  Nath  Btmetyiy 
for  the  Crown. 

The  Court  (PeabsoNi  J.^  and  Oldfield,  J.)  delivered  the 
following 
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Judgment. — The  appellants  have  been  convicted  by  the  Sessions  1879 
J udge  of  ojttence$  under  ss.  261, 262, 409, 411 ,  and  414,  of  the  Indian  Emphess  of 
Fenal  Code,  in  Connection  with  certain  stamp  frauds  in  the  Civil  India 
Courts  of  Shahjahfinpur.    Asghar  Ali  is  the  deputy  record-keeper  Asohab  Alt. 
of  the  Judge's  Court.   Hamid-ud*din  is  the  decree-writer,  and 
Aohal  Behari  is  a  literate  chaprasi  in  the  Court  of  the  Shfthjahinpur 
Munsifi.   The  appellants,  together  with  Lrtiza  Ali  Khan,  a  copyist  in 
the  Judge's  office,  and  four  others^  were  sent  up  by  the  police  to  the 
Magistrate  on  charges  under  ss.  411  and  379,  and  in  the  course  of 
the  inquiry  the  Magistrate  offered  a  pardon  to  lrtiza  Ali  £han  and 
admitted  him  to  be  a  witness  for  the  prosecution.   The  Magistrate 
finally  committed  four  of  the  accused  to  the  Sessions  on  charges 
under  ss.  261,  263,  109  and  263,  409,  411.   In  the  course  of  the 
trial  an  objection  was  preferred  on  their  behalf  to  the  Judge  to  the 
admission  of  the  evidence  of  Irtusa  Ali  Khan,  but  was  disallowed 
and  his  evidence  was  admitted. 

The  case  for  the  prosecution  is  that  it  was  part  of  Achal  Behari's 
business  under  orders  from  the  Munsarim  to  punch  the  stamps  on 
plaints  presented,  and  of  Hamid-ud-din  to  punch  them  the  second 
time;  that  Achal  Behari  instead  of  punching  them  removed  the 
nnobliterated  stamps  and  replaced  them  with  old  stamps  that  had 
been  once  punched  supplied  by  Hamid-ud-din,  who  in  his  turn 
removed  once-punched  stamps  from  plaints  passing  through  his 
hands,  replacing  them  with  twice-punched  stamps  obtained  from  the 
record  office  and  taken  from  old  records,  such  stamps  being  in  their 
turn  replaced  by  low  value  stamps  from  B.  files.  In  brief  it  was 
Achal  Behari  who  stole  the  fresh  stamps,  and  the  others  assisted  in 
concealing  the  fraud  by  a  concerted  plan  of  tampering  with  the 
stamps  in  the  records,  and  that  the  spoil  obtained  by  the  sale  of  the 
stolen  stamps  was  divided  among  them. 

The  fact  that  the  steunps  have  been  taken  off  the  plaints  and 
the  records  tampered  with  appears  placed  beyond  doubt,  but  the 
objection  taken  on  behalf  of  the  appellants  is  that  the  evidence  of 
the  approver  is  inadmissible,  and  that  apart  from  it  there  is  no 
sufficient  evidence  on  which  the  appellants  can  be  convicted  of  being 
concerned  in  the  frauds. 
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1879        These  objeotionB  are  in  our  opinion  yalid.   The  Magistrate  ia 
Empsms  of  empowered  to  tender  a  pardon  to  an  aocused  person  with  a  view  to 
^^^^^     ezanune  him  aa  a  witness  for  the  proseontion  against  other  penona 
AsoHAB  Ali.  charged  at  the  same  time  with  him  for  an  ofFenoe,  in  the  manner 
and  in  the  oases  speoified  in  s.  347  of  the  Code  of  Criminal  Pro- 
oednre,  that  is,  ''after  recording  his  reason  he  may  tender  a  pardon 
to  any  one  of  the  persons  supposed  to  haye  been  direoUy  or  in- 
direotly  concerned  in  or  privy  to  any  offence  speoified  in  colmnn  7 
of  the  fourth  schedule  annexed  as  triable  exdosiyely  by  the  Court 
of  Session/' 

In  the  present  case  the  Magistrate  omitted  to  record  his  reaaon 
for  tendering  a  pardon  to  Irtisa  Ali  Khan,  and  none  of  the  accused 
before  him  were  charged  with  any  offence  exdusiyely  triable  a 
Court  of  Session^  and  we  have  no  ground  for  inferring  that  Irtisa 
Ali  Khan  was  supposed  to  haye  been  directly  or  indirectly  con- 
cerned in  or  priyy  to  such  an  offence,  and,  therefore,  the  offer  of  a 
pardon  to  him  and  his  examination  as  a  witness  by  the  Magistrate 
and  Judge  were  illegal  and  not  authorised  by  s.  347.  This  examina- 
tion as  a  witness  not  being  permissible  under  s.  347  was  oontraiy 
to  express  law. 

After  the  offer  to  him  of  a  pardon  he  was  under  the  proyisions 
of  s.  347  detained  in  custody  pending  the  termination  of  the  trial,  and 
his  position  as  one  under  accusation  of  an  offence  was  in  no  way 
changed  when  he  appeared  before  the  Judge,  and  could  not  be 
altered  until  he  had  been  discharged,  acqutited,  or  convicted,  and 
with  reference  to  the  express  provisions  of  s.  345,  being  an  aocused 
person,  so  long  as  he  was  in  that  position  he  could  not  be  put  on  his 
oath  or  examined  as  a  witness  in  the  case  in  which  he  was  acoosed. 

His  statement  is  also  irrelevant  and  inadmissible  with  reference 
to  s.  344,  Criminal  Procedure  Code,  and  s.  24,  Evidence  Act  The 
evidence  of  Irtiza  Ali  Khan  is  therefore  absolutely  inadmissibla 

There  is  a  decision  by  the  Bombay  High  Court  (1)  quite  in 
point  and  to  a  similar  effect,  and  another  by  the  same  Court  under 
the  old  Criminal  Procedure  Code,  where  evidence  taken  illegaDy 
under  s.  209  of  that  Code  on  an  offer  of  pardon  was  rejected  (2). 

(1)  Beg.  T.  Hanmania,  I.  L.  B.,  I  (2)  Beg,  t.  Bemedios,  3  Bern.  H.  C 
Bom.,  610.  Hep.,  Cr.  C,  59. 
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The  oase  referred  to  by  the  Sefisions  Judge  (1)  is  not  in  point,  1879 
for  in  that  oase  the  prisoner  had  been  discharged  by  the  Magistrate  E&rpfiBss  of 
for  want  of  evidenoe  and  does  not  appear  to  have  been  ofiEered  a  Indi^ 
pardon.   We  may  add  that  the  statements  of  Lrtiza  Ali  Khan  are  AsohabAli. 
exceptionally  nntrustworthy,  for  he  is  believed  by  the  Magistrate 
and  the  J  adge  to  have  fabricated  false  evidence  against  some  of 
those  whom  he  acoosed,  and  on  this  ground  we  should  reject  his 
statements  against  the  appellants  unless  distinctly  corroborated  as 
SLgsdjist  them  which  we  do  not  find  to  be  the  case. 

Setting  aside  the  evidence  of  the  aocomplice,  there  is  nothing 
agaiDst  the  prisoners  but  bare  suspicion  arising  out  of  the  positions 
they  held  and  opportunities  they  had  of  access  to  the  records.  On 
two  occasions  some  old  stamps  were  found,  in  Asghar  Ali's  house 
onoe,  and  on  another  occasion  hidden  under  the  carpet  where  Nur 
Ali,  a  relation  of  the  record-keeper,  was  sitting,  but  the  Oourts  below 
suspected  that  these  stamps  were  placed  by  Irtica  Ali  Khan  in  the 
place  where  they  were  found.  As  to  any  opportunities  the  appellants 
may  have  had  of  getting  at  the  stamps  on  the  plaints  and  records, 
it  is  dear  that  Hamid-ud-din  and  Achal  Behari  were  not  the  only 
persons  through  whose  hands  the  records  passed,  and  others  besides 
them  had  access  to  them  in  the  Munsif 's  Oourt,  and  these  persons 
have  one  point  in  their  favour,  that  the  record-keeper  of  the 
Judge's  Court  gave  receipts  for  the  records,  and  they  may  say, 
with  some  show  of  reason,  that  the  receipts  would  not  have  been 
given  if  the  records  had  been  tampered  with.  Nor  was  Asghar 
All  the  only  peorson  in  the  record  office  who  had  access  to  the  re- 
oords,  and  indeed  it  is  admitted  that  many  other  persons  must  have 
been  engaged  in  the  frauds. 

There  is  nothing  therefore  to  fix  the  guilt  on  any  of  the  appel- 
lants^ and  indeed  the  counsel  for  the  prosecution  was  unable  to 
support  the  conviction  on  other  evidence  than  that  of  the  approver, 
whose  testimony  we  have  rejected.  We  set  aside  the  convictions 
mi  £rect  the  release  of  the  prisoners. 

Convictions  quashed, 
(1)  Queen  t.  Bekan  Lai  Bote,  7  W.  E..  Cr.  44. 
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April  15. 


Before  Mr,  Justice  Pearson  and  Mr.  Juetiee  Spamhie, 


SHIB  aOFAL  AND  0THSB8  (DsrsKDAHTs)  V.  BAIiDEO  SAHil 

(PLAniTIFF).^ 

Act  X  qf  1877  {Civil  Procedure  Code),  «.  Z^DismuMol  or  Addition  ^ 
Partiee^Bevenue  Court,  Power  qf-^-Aet  XyuiqfV^fn  {N.*W.  P.  M 
Act),  #.  10^ 

B  and  N,  the  mortgagees  of  a  mahal,  granted  the  mortgagors  a  lease  of  ile 
malial,  the  mortgagors  agreeing  to  pay  "  the  mortgagees  '*  a  oertain  reat  kiU 
yearly  **  on  account  of  the  right  they  held  in  equal  shares,*'  and  thsi  xa 
default  of  payment  of  such  rent,  **  the  mortgagees  "  should  be  entitled  to 
sue  for  payment.  The  mortgagors  having  made  default  in  payment  of  ihe 
rent,  and  N  refusing  to  join  in  a  suit  against  the  mortgages  to  enforee  paj« 
ment,  B  sued  them  alone  for  a  moiety  of  the  rent  due.  The  KeTenue  Gout 
of  first  instance  held*  with  reference  to  s.  106  of  Act  XY  III  of  1873,  tist 
B  could  not  sue  separately.  Mild  by  the  High  Court  that  the  order  of  the 
Revenue  Court  of  first  appeal  directing,  inter  alia,  that  the  Court  of  fint 
instance  should  retiy  the  suit  after  making  N  a  defendant  in  the  smt  vai 
not  illegal,  notwithstanding  that  the  provisions  of  s.  83  of  Act  X  of  1877 
were  not  made  applicable  to  the  procedure  of  the  Bevenne  Courts  by  let 
XVm  of  1878, 

Held  per  Spjlkeix,  J.,  that  s.  106  of  Act  XYIII  of  1873  did  not  apply, 
and  B  was  entitled  separately  to  sue  for  the  whole  of  the  rent. 

Thb  facts  of  this  case  are  suffioiently  stated  for  the  porposee  of 
this  report  in  the  judgments  of  the  High  Court. 

Pandit  Hand  Lai,  for  the  appellants. 

Babu  Oprohash  Chunder  Mnkerjij  for  the  respondent. 

The  following  judgments  were  delivered  by  the  High  G>iut: 

Pearson,  J. — If  s.  32  of  Act  X  of  1877  had  been  declared  to  he 
applicable  to  the  procedure  of  Bevenud  Courts,  the  lower  appellate 
Court's  order  would  have  been  fully  warranted  by  the  terms  of  its 
second  clause.  Merely  by  reason  of  the  absence  of  any  saoh 
declaration,  or  of  similar  provisions  in  the  Bent  Act  of  1873,  lam 
not  prepared  to  hold  the  order  to  be  illegal.  It  is  a  reasonaU^ 
equitable  order,  consonant  to  judicial  practice,  conducive  to  the 
ends  of  justice,  and  not  repugnant  to  anything  in  Act  JSLYJil  d 
1873.   I  would  dismiss  the  appeal  with  costs. 

«  Appeal,  No.  60  of  1878,  from  an  order  of  B.  M.  Xing«  Esq.,  Judge  of 
Meerut,  dated  the  28th  Mny  1878. 
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Spankib,  J. — The  plaintiff  is  a  joint  mortgagee  of  the  shares  1879 
of  the  def endantS)  the  mortgagors,  in  an  undivided  estate.   The  shib  Gopal 
snortgagees  leased  the  estate  to  the  mortgagors,  taking  from  them  ^* 
a  coonterpart  of  lease  dated  24th  April  1877,  the  date  apparently  Sahai. 
of  the  mortgage.    By  the  terms  of  the  lease  the  mortgagors  were 
to  pay  Bs.  357  to  the  mortgagees,  half  at  the  hharif  and  half  at  the 
rabi  yearly,  on  account  of  the  right  they  held  in  equal  shares.  The 
suit  is  brought  by  one  mortgagee  for  half  the  rent  due  in  respect 
of  1283  fasU  and  1284  fasli.   The  defendants  contend  that  plaint* 
iff  is  a  co-sharer  in  an  undivided  estate,  and  has  never  collected 
rent  sepiMrately:  he  is  barred  from  suing  separately  by  s.  106  of 
Act  XVIII  of  1873. 

The  Assistant  OoUector  holds  that  the  case  turns  on  the  terms 
of  the  counterpart  of  the  lease :  this  document  recites  that  defend- 
ants take  over  from  Mangat  Bai  and  Baldeo  Sahai  certain  landS) 
whereof  Mangat  Bai  and  Baldeo  Sahai  are  possessed  in  equal  shares^ 
in  consideration  of  the  payment  of  Bs.  357  yearly,  the  former 
being  liable  for  the  Government  demand:  beyond  these  words 
there  is  no  separation  of  the  mortgagees:  their  relation  to  the 
farmers  is  a  joint  one :  no  one  of  them,  the  Assistant  Collector  holds, 
can  sue  for  a  share  under  a  division  which  may  obtain  as  between 
the  mortgagees  themselves :  the  plaint  was  informal  and  the  suit 
must  be  dismissed. 

In  appeal  the  Judge  considered  that  the  plaintiff  could  get  no 
redress  unless  the  Court  exercised  its  powers  under  s.  32  of  Act  X 
of  1877.  "This  being  so,**  the  Judge  adds,  ''I  think  the  Bent 
Court  should  have  exercised  its  powers,  and  so  conduced  to  the 
redress  of  what  is  certainly  an  injury  suffered  by  the  plaintiff,  vis.j 
the  non-realisation  of  his  rent."  He,  therefore,  remanded  the  case 
with  direction  that  the  plaintiff  should  have  leave  to  amend  his 
plaint,  to  pay  additional  rostitution  fee,  and  request  the  Court  to 
make  Mangat  Bai  a  co-defendant. 

It  is  contended  in  second  appeal  that  s.  106  of  Act  XVIII  of 
1873  bars  the  suit:  the  direction  under  s.  32  of  Act  X  of  1877  to 
the  first  Court  to  amend  the  plaint  and  make  Mangat  Bai  a  party 
to  the  suit  is  wrong  in  law,  as  that  section  is  expressly  limited  to 
the  first  hearing  of  the  suit. 

87 
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1879        8.  32  of  Act  X  of  1877  openites  in  two  ways.   Tho  Comt  on  Of 
8hib  Gopal  ^0^0  the  first  hearing,  upon  the  application  of  either  party,  may 
Baldso  name  of  any  party,  whether  as  plaintiff  or  as  defendant, 

Sahai.  improperly  joined,  to  be  stmok  out;  and  it  may  at  any  time  either 
upon  or  without  saoh  application,  and  on  such  terms  as  it  tiiinlD 
just,  order  any  plaintifi  to  be  made  a  defendant,  or  that  any  defend- 
ant may  be  made  a  plaintifE,  and  that  the  name  of  any  pemm  irbo 
ought  to  haye  been  joined,  whether  as  plaintiff  or  defendant,  or 
whose  presence  before  the  Oourt  may  be  necessary  in  order  to 
enable  the  Oourt  efEeotuaily  and  completely  to  adjudicate  upon  and 
settle  all  questions  involTed  in  the  suit,  be  added.  So  that  if  s.  32 
of  the  Act  could  be  applied  to  the  case  before  us,  the  objertion  talran 
by  the  appellant  foils.  No  person,  however,  can  be  added  as  a 
plaintiff  without  his  own  consent  thereto. 

The  present  Bent  Act,  except  eo  far  as  ss.  84, 148,  179  and  210 
are  concerned,  has  made  no  provision  for  adding  parties.  Nor  did 
Act  X  of  1869  do  so,  except  under  ss.  77  and  140.  But  the  Courts 
heretofore  have  always  held  themselves  at  liberty  to  exercise  the 
power  vested  in  them  under  s.  73  of  Act  Yiil  of  1859  in  such  oases 
as  the  one  before  us.  The  order  of  the  Judge,  I  agree  wiih  my 
honorable  and  learned  colleague,  is  one  that  is  equitable  and  not 
repugnant  to  Act  XViil  of  1873,  whilst  it  is  consonant  to  judidaj 
practice  and  the  ends  of  justice.  In  this  particular  case  the  plaint- 
iff could  have  no  redress  unless  he  made  the  co-mortgagee  a 
defendant  in  the  suit.  It  is  stated  in  the  plaint  that  Mangat  Bai 
had  been  invited  to  join  in  the  suit  and  that  he  refused,  being  in 
league  with  the  defendants.  The  plaintiff  sent  a  registered  letter  to 
him  asking  him  to  join  in  the  suit,  but  got  no  reply.  Therefore 
the  plaintiff  was  compelled  to  sue  for  his  half  share.  If,  however, 
s.  106  of  the  Bent  Act  applies  to  this  case,  the  plaintiff  should  be 
instructed  to  sue  for  the  entire  share  due,  making  the  co-mortgagee 
a  co-defendant.  I,  however,  do  not  regard  s.  106  as  in  any  way 
operating  to  bar  the  suit.  The  property  referred  to  in  s.  106  is  an 
undivided  landed  estate,  and  the  oo-sharer  is  the  oo-eharer  in  that 
estate,  which  is  still  the  property  of  the  mortgagors.  It  is  true 
that  the  mortgagees  represent  the  mortgagors  as  being  in  tempcniy 
proprietary  possession  of  the  property,  but  it  is  not  in  the  character 
of  a  co-sharer  in  an  undivided  property  that  tiie  plaintiff  brought 
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thdfl  guit.   On  the  contrary,  the  terms  of  the  lease  show  that  though 

tike  mortgage  was  made  to  Baldeo  Sahai  and  Magnat  Bai,  their  Shib  Gopal 

ahares  in  the  mortgage  were  recognised  by  the  mortgagors    Their  -q^^q 

filiares  were  equal.    It  is  true  that  it  was  provided  that  in  case  oC  Sahai. 

defakolt  the  mortgagees  might  bring  a  suit  and  realise  the  amount 

Axke.  But  tbere  is  the  recognition  by  the  lessees  that  under  the 

terms  of  the  mortgage-deed  the  plaintiff  is  entitled  to  half  the  sum 

payable  under  the  lease,  and  on  this  account  I  think  that  the 

plaintiff  was  entitled  to  sue  for  his  share  of  it.   It  may,  however, 

be  more  ^oQy  reg^ular  that  he  should  sue  for  the  whole  sum 

due,  making  his  co-mortgagee  a  def  endsmt ;  and  if  this  is  the  course 

whi(di  the  lower  appellate  Court  is  pursuing,  for  his  order  is  not 

▼ery  dear,  I  coneur  with  Mr.  Justice  Pearson,  and  would  dismiss 

the  appeal  with  costs. 

Appeal  di$mu$ed. 


FULL  BENCH. 


B^ore  Mr.  Justice  Pearsont  Mr,  Justice  Spankie,  and  Mr*  Justice  Oldfleld.  1870 

CHAMAILI  KUAE  (DBniHDAirp)  v.  EAM  PEASAD  (PLAimnPF)  •  ^ 

Hindu  LoM — Power  qf  the  Father  to  alienate  Ancestral  property. 

during  the  minoritj  of  his  son  B,  sold  in  order  to  raise  money  for  im- 
moral purposes,  the  ancestral  property  of  the  family.  The  purchaser  acted 
in  good  faith  and  gave  yalue  for  such  property.  Held  by  the  majority  of 
the  Full  Bench  (Spanxib,  J.,  and  Oldfisld,  J.),  in  a  snit  by  B  against  the 
purchaser  and  J^to  recoTer  such  property  and  to  haye  such  sale  set  aside  as 
inyalid  under  Hindu  law,  that  such  sale  was  not  yalid  eyen  to  that  extent  of 
F's  share,  and  that  B  was  entitled  to  recoyer  such  property  as  joint  family 
property.  Held  per  Pbaxsoh,  J.,  that  B  could  not  recoyer  such  property* 
and  that  the  purchaser,  haying  acted  in  good  faith,  took  by  the  sale  F's  share 
in  suoL  property,  and  might  haye  such  share  asoertained  by  partition. 

The  plaintiff  in  this  suit  claimed  to  recover  the  posses- 
sion of  certain  immoveable  property,  and  to  have  a  sale  of  such 
property,  dated  the  30th  December  1859,  made  by  his  father,  Fateh 
Ghand,  set  aside.  He  made  his  father  a  defendant  in  the  suit,  and 
he  sued  on  the  allegation  that  the  sale  was  invalid,  the  property 

*  Second  Appeal,  No.  1068  of  1877,  from  a  decree  of  W.  Lane,  Esq.,  Judffe 
of  Moradabad,  dated  the  18th  July  1877,  reversing  a  decree  of  Mourn 
Muhammad  Wajih-ul-la  Khan,  Subordinate  Judge  Moradabad,  dated  the 
17th  March  1877. 
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1879      being  anoestral  property,  and  the  sale  not  haying  been  made  for 
Chahaili   P^irp^fl«*  reoognised  by  the  Hindu  law  as  necessaiy  porpoees* 
KuAR      The  purchaser  set  up  aa  a  defence  to  the  suit  that  the  plaintiff 
Baic      could  not  maintain  the  suit  in  his  father's  lifetune,  and  that  the 
Pbasad,  heen  made  for  necessary  purposes  and  was  valid.  The 

Subordinate  Judge,  on  the  6th  October  1874,  for  reasons  which 
it  is  not  material  to  state,  dismissed  the  suit.  The  District  Judge, 
on  the  25th  December  1875,  on  appeal  by  the  plftinfi'ff  remanded 
the  case  to  the  Subordinate  Judge  for  the  trial  of  the  issue,  for 
what  purpose  was  the  property  in  suit  alienated  ?  The  Subordimta 
Judge,  on  the  17th  March  1877,  found  that  the  property  in  soit 
was  alienated  by  Fateh  Ghand  for  the  support  of  himself  and  the 
plaintiff,  his  minor  son,  and  his  wives  and  dependents.  The  District 
Judge,  on  the  18th  July  1877,  when  the  case  came  again  before 
him,  held  that  the  sale  was  made  without  necessity,  observing  on 
the  question  of  necessity  as  follows:  '^From  the  evidence  on  the 
record  it  is  clearly  established  that  applicant's  &ther,  who  sold 
the  property,  was  a  man  of  immoral  habits :  that  he  was  given  up 
to  wine  and  women,  and  he  wanted  money  in  consequence  of  those 
habits ;  it  is  even  asserted  pretty  often  that  his  illness  arose  from 
those  habits ;  it  is  not  alleged  that  he  was  in  debt,  and  he  oer^ 
tainly  did  not  require  the  money  (Bs.  260)  some  eighteen  years  ago 
for  the  necessary  expenses  of  his  son,  then  about  three  years  old : 
the  only  possible  ground  that  can  be  urged  as  an  adequate  one 
for  the  alienation  is  that  the  vendor  was  actually  in  want  of  means 
for  his  support  and  that  of  his  family :  this  I  consider  not  shown: 
how  have  they  got  on  tiese  eighteen  years  since;  it  has  been 
repeatedly  urged  by  respondent  on  the  part  of.  the  heirs  of  the 
purchaser  that  the  vendor  then  had  no  other  property  left  when  he 
sold  this  garden,  but  it  does  not  therefore  follow  that  there  existed 
any  real  necessity  for  alienating  this  property:  he  has  got  on  ever 
since  without  alienating  property."  The  decree  of  the  Distxict 
Judge  directed  that  the  deed  should  be  retained  in  the  custody  of 
the  Court  for  three  months,  and  that,  if  the  plaintiff  paid  the  pur- 
chase money  into  Court  within  that  period^  the  deed  of  sale  shoxild 
be  delivered  to  him,  and  possession  of  the  property  in  suit  be 
given  to  him. 

The  defendant  appealed  to  the  High  Court. 
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The  Diviaion  Court  (Spankib,  J.,  and  Oldfibld,  J.)  before 
wliioh  the  appeal  came  for  beariDg  referred  to  the  Full  Benoh  the 
quoBtioiis  Bet  forth  in  the  order  of  reference,  which  was  as  follows : 

Order. — The  suit  has  been  brought  by  a  son  of  a  Hindu  to 
oljtain  possession  in  his  father's  lifetime  of  joint  ancestral  property 
alienated  by  the  father  under  a  deed  of  sale,  and  to  cancel  the  sale. 
This  sale  took  place  in  1859,  since  when  the  appellant,  defendant, 
and  they  whom  he  represents  have  held  possession,  and  it  affected 
the  entire  family  property  and  not  merely  a  share  of  it.  The  Judge 
has  decreed  the  daim  for  possession,  subject  to  the  refund  of  the 
purchase  money  to  appellant,  and  reyersed  the  decree  of  the  Ck)urt 
of  first  instance,  and  has  found  on  the  evidence  that  the  father  of 
the  plaintiff,  Fateh  Ohand,  who  was  made  a  defendant,  but  did  not 
defend  the  suit,  was  a  man  of  immoral  habits,  who  sold  the  pro« 
perty  to  further  his  yidous  pleasures,  and  not  under  any  necessity 
xeoognised  by  Hindu  law.   There  is  no  reasoa  to  believe  that  the 
pordiaser  acted  otherwise  than  bond  fide.   We  refer  to  the  FuU 
Bench  of  the  Court  the  question  whether  the  son  can  obtain  posses- 
sion of  the  family  property,  and  whether  the  appellant  by  his 
purchase  has  acquired  the  share  of  the  respondent's  father,  Fateh 
Chand,  and  may  have  that  share  ascertained  by  partition. 

Pandit  JjudMa  Nath  and  Babu  Oprokash  Chunder  Mukerjij  for 
the  appellant. 

Munshi  Hanuman  Prasad  and  Mir  Zahur  Susain^  tor  the 
respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Pearson  J. — ^An  answer  to  the  'first  question  must  apparently 
be  given  in  the  negative,  regard  being  had  to  the  Hindu  law  as 
expounded  by  our  Courts. 

On  the  hypothesis  that  the  purchaser  acted  in  good  faith,  I 
should,  notwithstanding  the  lower  appellate  Court's  unsatisfactory 
finding  that  the  sale  was  made  without  any  necessity,  be  inclined 
to  answer  the  second  question  in  the  affiumative. 

Oldfibld,  J*. — The  question  of  the  power  of  a  son  to  set  aside 
a  sale  of  Joint  ancestral  property  effected  by  the  father,  and  the 
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1879  liability  of  the  joint  aaoeetral  estate  for  a  father's  debts^  was  di»- 
Chamaili  cuBBed  by  their  LordshipB  of  the  Privy  Ooundl  in  Oirdharee  Lall 


^'  in  the  decision  of  the  case  before  us.  In  the  first  of  those  oases,  a 
son  sued  as  in  the  case  before  us,  to  cancel  a  sale  made  by  his 
father  of  joint  ancestral  property,  and  to  recover  possession  of  the 
whole  estate. 

Their  Lordships  cited  the  authority  of  Hanoomanpersaud  Pom* 
day  V.  Babooee  Munraj  Koonweree  (2),  to  show  the  exteoi  of 
the  liability  of  the  ancestral  estate,  quoted  the  remarks  in  that 
case  of  Lord  Justice  Ejiight  Brace,  and  observed:  **That  is  an 
authority  to  show  that  ancestrsl  property  which  descends  to  a  father 
under  the  Mitakshara  law  is  not  exempted  from  liability  to  pay 
his  debts  because  a  son  is  bom  to  him :  it  would  be  a  pious  duty 
on  the  part  of  the  son  to  pay  his  fathei^s  debts  and  it  being  the 
pioos  duty  of  the  son  to  pay  his  father's  debts,  the  ancestral  proper- 
ty, in  which  the  son  as  the  son  of  his  father  acquires  aninteresi  by 
birth,  is  liable  to  the  father's  debts.  The  rule  is,  as  stated  by  Lord 
Justice  Knight  Bruce : — '  The  freedom  of  the  son  from  the  obligation 
to  discharge  the  father's  debt  has  respect  to  the  nature  of  the  debt, 
and  not  to  the  nature  of  the  estate,  whether  ancestral  or  acquired 
by  the  creator  of  the  debt,'"  And  they  go  on  to  observe:  "It  is 
necessary  therefore  to  see  what  was  the  nature  of  the  debt  for  the 
payment  of  which  it  was  necessary  to  raise  money  by  sale  of  the 
property  in  question.  If  the  debt  of  the  &ther  had  been  contracted 
for  sm  immoral  purpose,  the  son  might  not  be  under  any  pioos 
obligation  to  pay  it,  and  he  might  possibly  object  to  those 
estates  which  had  come  to  the  &ther  as  ancestral  properly  being 
made  liable  to  the  debt."  And  further  on  in  their  judgment  a  esse 
decided  by  the  same  Court,  Junnuk  Kishore  Komwar  Rugkoo 
nundun  Singh  (3)  is  dted,  in  which  it  was  held  "  that  it  was 
necessary  for  the  son,  in  order  to  set  aside  the  sale  of  property  for 
the  purpose  of  paying  the  father's  debts,  to  show  that  the  debt 
was  illegal  or  contracted  for  an  immoral  purpose ;"  in  that  case 
sales  had  been  made  simply  in  order  to  raise  money  for  some 


(1)  U  B.  L.  B.,  187. 

(8)  S.  D.  A.,  L. 


(2)  6  Moore's  Ind.  App.,  S93. 
P.»  1861,  p.  818. 
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porpose  or  another.   Their  LordahipB  refused  to  set  adde  the  sale  1879 
in  the  case  ol  Girdkaree  Loll  v.  Kantoo  Lall  (1),  finding  that  the  Chamaiu 
sale  had  been  made  honA  fide^  and  for  yalue,  in  order  to  save  an« 
oestral  property  from  sale  in  exeontion  of  a  deoree  obtained  on  a  s^^^ 
'bond,  whioh  it  was  not  shown  had  been  given  for  an  immoral  P«a8a^>- 
purpose. 

In  the  case  now  before  ns,  howeyer^  the  faots,  as  found  by  the 
lower  appellate  Court — and  we  must  aooept  them — are  widely 
different,  and  if  we  apply  to  them  the  principle  whioh  has  been  laid 
down,  a  case  seems  to  have  been  made  out  for  oanoelment  of  the 
sale.  It  has  been  found  that  the  sale  was  not  made  for  the  purpose 
of  satisfying  any  debts  due,  nor  for  the  use  of  the  family,  or  from 
proper  necessity,  the  family  being  in  fairly  easy  oircumstanoes,  but 
entirely  to  provide  money  for  the  iudulgenoe  by  the  father  of 
immoral  and  vicious  pleasures.  A  sale  under  such  oiroumstance^ 
would  be  liable  to  be  set  aside  at  tiie  instance  of  the  son.  Nor 
can  we  say  this  is  a  case  in  which  the  purchaser,  as  dealing  with 
the  guardian  of  a  minor,  or  the  Manager  of  joint  ancestral 
property,  can  claim  partition,  for  tiiough  the  transaction  was  so  far 
bond  fide  on  his  part  that  he  paid  value  for  the  property,  it  is  dear 
that,  if  he  had  made  reasonable  enquiry,  he  could  have  learnt  tiie 
oiroumstanoes  under  which  the  sale  was  being  made,  and  been 
placed  on  his  guard. 

It  remains  to  be  seen  whether  the  sale  is  valid  to  the  extent  of 
the  father^s  interest  in  the  property.  Referring  to  West  and  Biihler, 
page  289,  we  find  that  it  is  stated  that  a  single  member  cannot, 
aooording  to  the  Shastras  and  to  Oolebrooke,  deal  directly  with  any 
portion  of  the  common  property,  but  that,  acting  on  the  dictum  of 
Colebrooke,  that,  in  case  of  an  alienation  for  valuable  consideration, 
equity  would  perhaps  award  partition  to  tiie  alienee,  the  Court  has 
allowed  execution  against  the  common  property  to  ascertain  the 
individual  share,  and  make  it  available  to  the  creditor,  and  has 
recognised  that  a  single  co-parcener  may  sell  or  incumber  his  own 
share  for  valuable  consideration,  the  vendor  acquiring  a  right  to 
partition;  and  the  Madras  and  Bombay  High  Courts  have  acted  on 

(1)  U  B.  L.  B.,  187. 
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1879      thisprinoiple  In  the  oaseof  boih  Yoluntaiy  and  involimtaxy  nks  (1). 

Chamaili  But  the  prmoiple  cannot  be  said  to  have  been  hitherto  leeogniBBi 
Suae  0q  (jijg  qI  India.  In  a  recent  de<n8ion,  however,  of  thePdvj 
Bax      Connoil  Deemfyal  Lai  y.  Jugdeep  Narain  Sinpk,  dated  25th  July 

Pjubad.  2877  (2),  the  qaeation  has  been  discofiaed.  In  tiiat  ease  a  fi&er 
had  ezeoated  a  bond  in  favoiir  of  defendant  who  had  olrfxaned  a 
decree  on  it»  and  taken  execution  by  sale  of  the  father's  interatm 
ancestral  property  which  he  himself  bought.  The  son  brought  tits 
suit  to  recover  the  property.  A  question  arose  whether  under  tiss 
law  of  Mitakshara  the  share  of  one  co-sharer  in  a  joint  family  estate 
could  be  taken  and  sold  in  execution  of  a  decree  against  hnn  alan& 
After  commenting  on  the  cases  decided  by  the  Madras  and  Bomltty 
Courts,  and  remarking  that  they  affirm  not  merely  the  right  of  a 
judgment-creditor  to  seize  and  sell  the  interest  of  his  debtor  in  a 
joint  estate,  but  also  the  general  right  of  one  member  of  a  joint 
family  to  dispose  of  his  share  in  a  joint  estate  by  voluntary  ocm- 
veyance  without  the  concurrence  of  his  co-parceners,  and  admit- 
ting that  the  latter  proposition  is  opposed  to  several  decdsions  of  the 
Courts  of  Bengal)  the  Privy  Council  decided  that  the  law,  as  re^ecb 
the  rights  of  an  exeoution-oreditor  and  of  a  purchaser  at  an  execnticm 
sale,  should  be  declared  to  be  the  same  in  Bengal  as  that  which 
exists  in  Madras;  and  in  the  case  be&re  them  they  varied  &e 
decree  which  had  been  given  for  possession  of  the  property  ta  be 
held  for  the  benefit  of  the  joint  &mily,  by  adding  a  dedaialion  that 
the  purchaser  at  the  execution-sale  has  acquired  the  share  and 
interests  of  the  father  in  that  property,  and  is  entitled  to  take  such 
proceedings  as  shall  be  advised  to  have  the  share  and  interest 
ascertained  by  partition.  No  decision  was  made  in  that  case  whether 
the  same  principle  should  apply  to  the  case  of  a  purchaser  in  a  volun- 
tary sale,  which  is  the  case  before  us ;  but  their  Lordships  went  on  to 
observe  that,  however  nice  the  distinction  between  the  rights  of  a 
purchaser  under  a  voluntary  conveyance  and  those  of  a  purohaser 
under  an  execution-sale  may  be,  it  is  clear  that  a  distinction  may, 
and  in  some  cases  does,  exist  between  them."  The  objection  that 
the  sale  is  invalid  even  to  the  extent  of  a  co-parcener's  share  is  based 
mainly  on  the  texts  of  Mitakshara,  ch.  i,  s.  i,  w.  27  to  30^  and  the 

(l)8eePalanivelappaKaundany^  Udaram  Sitaram  y,  Banu  Pamdmi, 

Mannaru  Naikan,  2  Mad.  H.  C.  E.,  11  Bom.  H.  0.  E.,  76 ;  and  Makaha- 

416;  Vasudev  Bhat  v.  Venkatesh  /(lyay.  Tim^a,  12  Bom.  H.C.B.,1S8L 

Sanhhar,  10  Bom.  H.  0.  E.,  139,  (i)  L  L.  E.,  3  Oalc,  198. 
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oonstitution  of  the  joint  SEindu  family  as  defined  in  Appovter  v,  1879 
Jtatna  Subhti  Aiyan  (1).    The  opposite  view  is  supported  by  dicta  Chamuli 
of  Colebrooke,  Ellis  and  Strange,  and  is  that  followed  in  the  Madras  K!uab 
and  Bombay  Fresidenoies,  and  the  question  was  fully  discussed  in  Bah 
Vasudev  Bhat  V.  VenkatcBh  Sanbhav  (2).    But  the  question  cannot 
be  said  to  be  at  this  time  an  open  one  on  this  side  of  India.  There 
id  no  doubt  a  current  of  decisions  by  this  Court,  invalidating  sales 
by  one  co-parcener  without  the  consent  express  or  implied  of  his 
oo-parcener,  and  I  have  not  been  able  to  find  any  case  where  a 
voluntary  sale  was  held  valid  to  the  extent  of  the  seller's  own 
interest, — Ajoodhya  Pershad  v.  Lalta  Pershad  (3) ;  Baboo  Ram  v. 
Gajadhur  Singh  (4) ;  Byjnath  Singh  v.  Bameshur  Dyal  (5) ;  Jeynarain 
Singh  v.  Boshun  Singh  (6).    The  question  has  been  decided  in  the 
same  way  by  the  Calcutta  High  Court  in  SadabaH  Prasad  Sahu  v. 
Fooibash  Koer  (7).   The  law  may  be  said  to  have  been  settled  by 
a  course  of  decisions,  and  it  would  be  undesirable  to  disturb  it. 

On  this  view  the  side  must  1)e  set  aside,  and  the  plaintiff  is 
entitled  to  have  possession  of  the  property  to  be  held  as  joint 
family,  property. 

Spanktb,  J. — I  accept  the  opinion  of  Mr.  Justice  Oldfield  on 
the  point  referred  to  the  Full  Bench. 


APPELLATE  CIVIL. 


Before  i£r.  Justice  Pearson  and  Mr.  Justice  Spankie,  1S79 

SHEO  PEASAD  (Judgicbkt.debtob)  v,  ANEUDH  SINGH  (Dbobbb-  ^ 

holdbb).* 

Execution  qfDecree—AetlXqflS7l  (Limitation  Act),  sch,  »i,  art.  167,  cL  2. 

The  words  **  where  there  has  been  an  appeal "  in  ol.  2,  art.  167  of  sch.  ii 
of  Act  IX  of  1871,  contemplate  and  mean  an  appeal  from  the  decree,  and 
do  not  include  an  appeal  from  an  order  dismissing  an  application  to  set 
aside  a  decree  onder  s.  119  of  Act  VIII  of  1869. 


(I)  11  Moore's  Ind.  App.,  76. 

12)  10  Bom.  H.  C.  R,  139.  (6)  S.  D.  A.,  N.-W.  P.,  1864,  toI.  i, 

(3)  8.  D.  A.,  N.-W.  P.,  1864,  p.  299. 

Tol.  ii, -p.  316.  (6)  S.  D.  A.,  N.-W.  P..  1860,  p.  162. 

(4)  N.-W.  f.,  H.  a  Eep.,  P.  B.    (7)  8  B.  L.  E.,  P.  B.,  31. 
E.,  1866-67,  p.  86. 

*  Second  Appeal,  No.  104  of  1878,  from  an  order  of  0.  W.  Watts,  Esq., 
Jadue  of  Farakhabad,  dated  the  29th  June  1878,  affirming  an  or«ier  of 
Maulvi  Abdul  Basit,  Mnnsif  of  Chibramu,  dated  the  1 0th  May  1878. 

38 
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1B79        Thb  decree  in^this  case  was  a  decree  for  money  and  was  made 
Shbo         parte  against  the  defendant  on  the  2nd  December  1874.  The 
Pbasad    defendant  applied  to  the  Court  which  made  the  decree,  under  the 
Anbudh   provisions  of  s.  119  of  Act  YIII  of  1859,  for  an  order  to  set  it  aside. 
SiKOH.    rpj^g  Court  rejected  this  application,  and  the  defendant  appealed 
against  the  order  of  rejection.   The  Appellate  Court,  on  the  17th 
April  1875,  affirmed  the  order  of  rejection,  and  dismissed  the 
appeal.   On  the  12th  April  1878  the  plaintiff,  the  decree-holder, 
applied  for  the  execution  of  the  decree.   The  defendant,  the 
judgment-debtor,  set  up  as  a  defence  to  this  application  that  the 
execution  of  the  decree  was  barred  by  limitation.   The  Court  of 
first  instance  held,  with  reference  to  the  provisions  of  cl.  2,  art.  167, 
sch.  ii  of  Act  IX  of  1871,  that  the  period  of  three  years  allowed 
for  the  execution  of  the  decree  began  to  run  from  the  date  of  the 
order  of  the  Appellate  Court  dated  the  17th  April  1875,  and  the 
application  for  execution  was  consequently  preferred  within  time. 
On  appeal  by  the  judgment-debtor  the  lower  appellate  Court  con- 
curred in  the  view  taken  by  the  Court  of  first  instance  of  the 
question  of  limitation. 

The  judgment-debtor  appealed  to  the  High  Court,  contending 
that  there  had  been  no  appeal  within  the  meaning  of  d.  2,  art  167, 
sch.  ii  of  Act  IX  of  1871. 

Munshi  Hanuman  Parshady  for  the  appellant. 

Pandit  Jjudhia  Nath  and  Lala  Lalta  Prasad^  for  the  respond- 
ent. 

The  judgment  of  the  High  Court  was  delivered  by 

Pbabson,  J.— In  our  opinion  the  lower  Courts  are  wrong  in 
holding  that  the  period  of  three  years  allowed  by  law  for  the  exe- 
cution of  the  ex  parte  decree,  dated  2nd  December  1874,  should  be 
reckoned  from  the  date  of  the  order  of  the  Appellate  Court  which 
upheld  the  fiirst  Court's  order  refusing  the  application  made  by 
the  defendant  for  the  re-hearing  of  the  suit.  The  first  two  olaoses 
of  art.  167,  sch.  ii.  Act  IX  of  1871,  allow  three  years  for  the  exe- 
cution of  a  decree  from  the  date  of  the  decree,  or  (where  there  has 
been  an  appeal)  from  the  date  of  the  final  decree  of  the  Appellate 
Court.    We  think  it  beyond  doubt  that  the  words,  *'  wheie  there 
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Has  been  an  appeal/'  contemplate  and  mean  an  appeal  from  the 
decree;  and  no  other  appeal.  In  the  present  case  there  was  no 
appeal  from  the  decree  now  sought  to  be  executed ;  nor  indeed 
xLnder  the  provisions  of  the  old  Code  of  Procedure  was  that  decree 
appealable.  The  application  for  execution  of  the  decree  of  2nd 
December  1874,  presented  on  12th  April  1878,  was  dearly  beyond 
time,  and  should  have  been  disallowed.  We  reverse  the  orders  of 
the  lower  Oourts  and  decree  the  appeal,  with  costs  in  all  Oourts. 

Appeal  allowed. 


Brfare  Mr.  Juitiee  Spankie  and  Mr.  Justice  OldJUld.  1S79 
BAM  KI8HEN  (Dbcebb-holdbe)  v.  SEDHU  (Judoment-debtob).* 
Execution     Deere&^Aet  X  qf       [Civil  Procedure  Code),  $.  SSO. 

Held  that  the  words  "  the  last  precediag  application  "  in  the  third  clause 
of  8.  230  of  Act  X  of  1877  mean  an  application  under  that  section,  and  not 
an  application  under  Act  YIII  of  1869. 

The  decree-holder  in  this  case  applied  in  February  1878,  under 
8.  230  of  Act  X  of  1877,  for  the  execution  of  the  decree.  He  had 
previously  appUed  under  Act  YIII  of  1859  for  the  execution  of 
the  decree  in  July  1877.  The  Court  executing  the  decree  re- 
fused to  grant  the  application  for  reasons  which  it  is  not  necessary 
for  the  purposes  of  this  report  to  state.  On  appeal  by  the  decree- 
holder  the  lower  appellate  Court  refused  to  grant  the  application^ 
with  Inference  to  the  third  clause  of  s.  230  of  Act  X  of  1877,  on 
the  ground  that  the  decree-holder  had  not  on  the  application  made 
in  July  1877,  used  due  diligence  to  obtain  complete  satisfaction  of 
the  decree. 

The  decree^holder  appealed  to  the  High  Court,  contending  that 
the  words  *'the  last  preceding  application"  in  the  third  clause  of 
&  230  of  Act  X  of  1877  meant  the  last  preceding  Application 
under  that  section,  and  not  a  preceding  application  under  Act  YIII 
of  1859. 

Muashi  Hamman  Prasad^  for  the  appellant. 


*Sec(nid  Appeal,  No.  93  of  1878,  from  an  order  of  H.  G-.  Keene,  Esq., 
Judge  of  Agra,  dated  the  Slat  July  1878,  afirming  an  order  of  Maulyi 
Hubarak-ul-lah,  Monsif  of  Mathra,  dated  the  15th  June  1878. 


1879 


Shbo 
Pbasad 

Anbudh 
Singh. 
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ISli  The  Junior  QoverntnerU  Pleadtr  (Babu  Dwaria  Nath  Banerjtj^ 
£ahEiihbn  for  the  respondent 

Sedhu.       The  judgment  of  the  Court  was  delivered  by 

OLDFiBLDy  T. — The  Judge  has  disallowed  the  application  for 
execution  on  the  ground,  though  not  taken  by  the  judgment-debtor, 
that  the  execution  of  the  decree  is  barred  under' the  provisioDB  of 
^.  230,  Act  X  of  1877,  as  due  diligence  was  not  used  to  procure 
oomplete  satisfaction  of  the  decree  on  the  last  preceding  application. 
But  the  last  preceding  application  to  which  s.  230  refers  is  an 
application  made  under  that  section,  and  in  the  case  before  us  the 
last  preceding  application  was  made  in  July  1877  before  Act  X 
of  1877  came  into  force.  Those  proceedings  in  execution  were 
ultimately  disposed  of  in  December  1877,  but  there  was  no  fresh 
application  for  execution  of  the  decree  made  intermediately  between 
July  and  December  1877.  We  reverse  the  order  of  the  Judge 
and  decree  the  appeal,  and  allow  execution  of  the  decree  to  pro- 
ceed.  The  appellant  will  have  costs  in  all  Courts. 

Appeal  allowed. 

CRIMINAL  JURISDICTION. 


1879  Brfor$  Mr.  Justice  SpanJeU. 

EMPRESS  OP  INDIA  v.  NILAMBAB  BABU. 

ActXoflB72  (CHminal  Procedure  Code),  $$.  4.  297,  416/416,  417,  418, 4W, 
420 — Stolen  PropertySigh  Court,  Powers  qf  Betfieiom-^"  JudieUl 
Proceeding '* 

Where  a  person  was  accused  of  dishonestlj  receiving  stolen  property 
knowing  it  to  be  stolen,  and  was  discharged  by  the  Magistrate  on  the  ground 
that  there  was  no  evidence  that  the  |>ropertj  was  stolen,  held  Uiat  the 
Magistrate  was  competent,  belieTiog  that  the  property  was  stolen,  to  make 
an  order  under  s.  418  of  Act  X  of  1872  regarding  its  disposal  (1). 

Where  there  is  a  Conrt  of  Appeal,  resort  should  be  had  thereto  before 
application  if  made  to  the  High  Court  for  the  exercise  of  its  powm  of 
revision. 

QiKBre.-^Whether  the  issue  by  the  Magistrate  of  a  proclamation  under  t.416 
of  Act  X  of  1872  is  a  judicial  proceeding,"  within  the  meaning  of  s.  297  of 
that  Act. 

(1)  If  the  Court  is  of  opinion  that  no  to  restore  the  property  to  the  accused 
ofEence  appears  to  have  oeen  commit-  person. — In  re  Aonapumabti*  L  L. 
ted  regarding  the  property,  it  is  bound  K.,  1  Bom.,  680. 
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Thib  was  an  application  to  the  High  Court  for  the  exerdse  of  ^S19 
its  powers  of  reyisioo  under  Act  X  of  1872.   The  petitioner  and  Empbbss  of 
one  Elhazan  Singh  were  accused,  under  &  411  of  the  Indian  ^^^^^ 
"Penal  Code,  of  dishonestly  receiving  stolen  commissariat  tea,  Nilimbab 
Imowing  that  the  same  was  stolen  property.   There  being  no  evi-  Babit. 
dence  that  the  tea  was  stolen  commissariat  property,  the  Magistrate, 
2Cr.  E.  White,  discharged  the  accused  persons  on  the  ground  that  no 
ofience  had  been  proved  against  them,  and  ordered  that  a  proda- 
mation  under  the  provisions  of  s.  416  of  Act  X  of  1872  should  issue. 
The  petitioner  applied  for  the  revision  of  the  Magistrate's  order. 

The  Junior  Oovemment  Pleader  (Babu  Dwaria  Nath  BanarjCfj 
for  the  Crown,  contended  that  a  proceeding  under  s.  416  of  Act  X 
of  1872  was  not  a  judicial  proceeding,"  and  the  High  Court 
could  not  therefore  interfere  under  s.  297. 

Mr.  Colvin. — The  Magistrate  must  be  taken  to  have  acted 
under  s.  418  of  Act  X  of  1872  and  not  s.  416.  He  could  not  have 
acted  under  s.  416,  as  the  procedure  laid  down  in  ss.  415  and  416 
applies  to  property  seized  by  the  police  under  suspicious  circum- 
stances, and  not  to  property  regarding  which  an  offence  appears  to 
have  been  committed.  Orders  made  under  s.  418  are  open  to  revi- 
sion,— s.  419.  No  offence  having  been  proved  against  the  petitioner, 
no  offence  appeared  to  have  been  committed,  within  the  meaning 
of  s.  418,  and  the  Magistrate's  order  is  illegal.  The  property  was 
not  stolen  property. 

The  Junior  Oovemment  Pleader. — The  Magistrate  considered 
that  the  property  was  stolen  property,  which  was  sufficient  to 
enable  him  to  make  an  order  under  s.  418.  There  are  good 
reasons  for  thinking  that  the  property  was  stolen. 

Spankib,  J. — A  preliminary  objection  was  taken  by  the  Jimior 
Gbvemment  Pleader  that  this  Court  cannot  interfere  under  s.  297 
of  the  Criminal  Procedure  Code,  as  the  order  complained  of  pur- 
ports to  have  been  made  under  s.  416  of  the  Code,  which  directs 
the  course  to  be  pursued  where  the  ownership  of  property  seized 
by  the  police,  as  alleged  or  suspected  to  have  been  stolen,  is 
unknown,  and  therefore  the  order  was  not  made  in  the  course  of  a 

judicial  proceeding."  Ordinarily  a  proclamation  issued  under  js. 
416  would  be  made  in  consequence  of  a  seizure  by  any  police  officer 
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of  property  alleged  (i)  ot  siiBpeoted  (ii)  to  have  been  Btolen,  or  fonnd 
£m PBB88  09  (iii)  under  oironmBtanoes  wfaioh  oreate  suspioion  of  the  oomminion 
India     ^       offence.    On  reoeimg  the  police  report  the  Magi^rate  is 
NiLAMBAB  to  make  such  order  respecting  the  custody  and  production  of  sadi 
Babu.     property  as  he  thinks  proper  (s.  416).  But  when  the  owner  of  any 
such  property  is  unknown  the  Magistrate  may  detain  it,  or  the 
proceeds  thereof^  if  sold,  and  in  case  of  such  detention  shall  issue 
a  proclamation,  the  particulars  of  which  are  detailed  in  s.  116. 

It  may  perhaps  be  doubted,  if  nothing  more  be  done  than  the 
mere  issue  of  a  proclamation,  whether  the  course  adopted  by  the 
Magistrate  would  haye  amounted  to  a  <^  judicial  proceeding."  At 
the  same  time  judicial  proceeding  "  means  any  proceediog  in 
the  course  of  which  evidence  is,  or  may  be  tdken^  or  in  whidi  any 
judgment,  sentence,  or  final  order  is  passed  on  recorded  evidence. 
The  action  of  the  Magistrate  in  issuing  the  proclamation  is  to 
require  any  person  who  may  have  a  claim  to  such  property  as  may 
be  sent  in  by  the  police  umder  s.  415  to  appear  before  him  and 
establish  his  claim  within  six  months.  This  is  possibly  a  stage  of  a 
judicial  proceeding,  for  at  the  expiration  of  the  term  provided  by 
the  proclamation,  it  is  probable  that  a  claimant  might  appear,  and 
evidence  would  be  recorded.  But  it  is  not  necessary  for  me  to 
determine  the  point  in  this  case.  For  Nilambar  Babu  and  Khazan 
Singh,  the  accused,  were  arrested  and  sent  in  to  the  Magistrate  for 
trial  under  s.  411  of  the  Penal  Code  (the  stolen  property  being 
alleged  to  belong  to  G-overnment)  after  an  investigation  made  by 
the  police.  This  therefore  was  not  a  case  in  which,  in  dealing  with 
the  property  seized  by  them,  and  finding  that  the  owner  was 
unknown  the  Magistrate  had  issued  a  proclamation  imder  s.  416 
of  the  Criminal  Procedure  Code. 

The  proceeding  that  followed  was  a  judicial  proceeding  in  whidii 
evidence  was  recorded,  after  which  the  Magistrate  fdt  hxmself 
bound  to  discharge  the  accused,  as  there  was  nothing  f o  estahUdi 
the  fact  that  any  tea  had  ever  been  stolen  or  missed  from  the 
commissariat  godowns,  and  no  claim  on  account  of  the  tea  had  been 
made  by  the  Commissariat  Department.  On  the  contrary,  the 
Commissariat  officials,  Lieutenant  Spence,  Sub-Assistant  Commis- 
iary-€teneral.  Sergeant  Griffiths,  his  subordinate,  and  lieutenant 
Davies,  Quartermaster,  22nd  Begiment,  Sergeant  Harris,  Quarter* 
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mafiter  Sergeant,  all  conourred  in  saying  that  not  only  no  tea  had  1879 
been  stolen,  but  that  under  the  ciroumstanees  it  was  impossible  that  Ehfbess  ow 
it  should  have  been  stolen.    The  Magistrate  states  that  special  India 
inquiry  had  been  made  by  the  police  in  order  to  ascertain  how  Nilimbab 
Nilambar  Babu,  the  victualling  gomashta^  could  have  become  pos- 
eessed  of  the  tea,  which  was  proved  to  be  ration  tea,  but  nothing 
further  had  been  elicited,  the  police  reporting  that  the  Commis- 
sariat officials  would  not  disclose  the  real  facts  of  the  case. 

"It  must,  however,"  remarks  the  Magistrate,  "be  admitted  that 
the  case  against  the  two  accused  is  of  the  very  gravest  suspicion : 
a  sack  of  tea  precisely  resembling  ration  tea  is  carried  ofi  in  a. 
closed  eika  (».^.,  with  the  curtains  down)  from  the  neighbourhood  of 
the  Commis6€uiat  godown,  and  no  explanation  appears  as  to  whenoe 
this  tea  came :  further,  five  similar  sacks  of  tea  are  found  in  the 
possession  of  the  victualling  gomashta,  regarding  which  he  can 
give  no  explanation  whatever,  and  which  (tea)  precisely  resembled 
ration  tea,  which  it  is  his  duty  to  serve  out  for  the  troops.  Under 
the  (drcumstances  there  may  possibly  be  some  justification  for  the 
assertion  of  the  police  that  the  Commissariat  officials,  had  they 
chosen  to  exert  themselves,  might  have  discovered  how  the  gomaahia 
could  have  abstracted  the  Government  tea :  perhaps  even  now  a 
thorough  investigation  into  the  Commissariat  management  here  by 
the  Heads  of  the  Department  might  disclose  the  manner  in  which 
the  peculation  could  have  been  carried  on.^' 

The  Magistrate  then  discharged  the  accused^  subject  to  their 
apprehension  hereafter  on  the  discovery  of  fresh  evidence,  and  on 
the  same  day  by  a  separate  proceeding,  or  what  is  called  a  foot- 
note in  the  case  of  Nilambar  Babu,''  ordered  that  a  copy  of  his 
judgment  should  be  sent  to  the  Commissary-G-eneral  for  informa- 
tion, together  with  a  complete  list  of  the  military  stores  found  in 
possession  of  the  gonuMhta^  and  further  that  '^a  proclamation 
under  s.  416,  Criminal  Procedure  Code,  will  issue  regarding  these 
articles/'  Nilambar  Babu  applies  for  a  revision  of  this  order 
under  ss.  294,  297  and  419,  Criminal  Procedure  Code,  on  the 
ground  (i)  that  there  was  no  evidence  on  record  to  show  that  the 
property  was  stolen  property ;  (ii)  that  there  was  none  that  would 
justify  action  under  s.  416  of  the  Code  of  Criminal  Procedure ;  (iii) 
that  the  remarks  made  regarding  the  petitioner  are  not  borne  out 
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1879  by  the  evidenoe  on  record,  and  should  be  set  aside  i  and  (ivj  tbat  Quo 
Empbbss  op  property  may  be  released  in  favour  of  the  petitioner. 

Ikwa  Under  s.  418  the  Magistrate  was  at  liberty,  at  the  dose  of  the 
Ni^AMBAB  inquiry  into  the  police  charge  under  s.  411,  Penal  Code,  to  mslsd 
such  order  as  appeared  right  for  the  disposal  of  the  property  jffo- 
duced  before  him,  and  regarding  which  any  offence  appeared  to 
have  been  committed.  It  is  contended  that  the  Magistrate's  find* 
ing  shows  that  no  offeiice  appears  to  have  been  committed.  But 
I  do  not  understand  the  Magistrate  to  mean  that  no  offence  had 
been  committed.  I  understand  that  he  reluctantly  felt  himself 
compelled  to  discharge  the  accused  for  want  of  further  evidence. 
The  petitioner  was  aware,  it  would  seem,  that  the  Magistrate's 
order  was  made  really  under  s.  418,  for  he  cites  s.  419  of  the  Cri- 
minal Procedure  Code  as  one  under  which  this  Court  could  deal 
with  it,  and  this  is  so.  But  there  was  a  Court  of  Appeal  to  whidi 
he  should  have  first  resorted,  t^fs.,  that  of  the  Sessions  Judge,  who 
might  have  interfered  in  the  matter  (1).  Besort  to  this  Couit  u 
one  of  Eevision  was  premature,  and  it  has  been  the  practice,  I  think, 
of  this  Court  not  to  interfere  in  revision,  when  the  petitioner  has 
neglected  to  avail  himself  of  the  ordinary  channel  of  relief  bdow. 
But  as  this  application  has  already  been  admitted  by  a  Judge  of 
this  Court,  and  as  the  section  (419)  admits  of  my  interference,  it 
would  be  better  perhaps  and  more  convenient  for  all  to  dispose  of 
the  case  here.  My  reasons  for  assuming  that  the  order  of  the 
Magistrate  was  passed  under  s.  418  is  that  it  was  made  at  the  con- 
clusion of  the  inquiry  in  his  Court  into  the  alleged  offenoe  under 
8.  411  of  the  Penal  Code,  and  a  proclamation  under  s.  416  was 
issued,  because  s.  420  provides  that  an  order  passed  under  ss.  418 
and  419  may  be  in  the  form  of  a  reference  of  the  property  to  the 
Magistrate  of  the  District  or  to  a  Magistrate  of  a  Division  of  a 
District,  who  shaU  in  such  cases  deal  with  it  as  **if  the  property 
had  been  seized  by  the  Police  and  the  seizure  had  been  reported  to  km 
in  the  manner  hereinbefore  mentioned^*  It  was  not  necessary  in 
this  case  that  Mr.  White,  the  Magistrate,  should  make  the  order 
in  the  form  referred  to,  as  he  was  already  competent  to  issue  the 
proclamation  referred  to  in  s.  416.    So  far  then  it  appears  that 

(I)  The  words  ** Court  of  Appeal"  at  the  moment  pending — Etnpreu t. 
in  8.  419  are  not  necessarily  limited  Joffgessur  Mocki,  I.  L.  B.,  3  Caic^ 
to  a  Court  before  which  an  appeal  is  379, 
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the  order  was  one  within  (he  oompetenoe  of  ihe  Magistrate  to  1879 
make,  and  that  the  Magistrate  believed  that  an  offence  had  been  Empress  of 
oommittedy  thongh  it  was  not  on  the  evidenoe  before  him  established  ^^^'^ 
against  the  acoused.  Whether  action  under  s.  416  was  justified  Nilimbab 
by  the  evidence  was  for  the  Magistrate  to  determine.  I  cannot  say  ^^^^* 
that  he  exercised  his  discretion  wrongly  regarding  the  tea  regarding 
which  the  Babu  made  no  claim.  On  the  contrary,  the  latter  said 
that  the  tea  was  found  in  the  house  opcupied  by  Ehazan  Singh,  his 
servant,  and  he  supposes  that  Khazan  Singh  put  it  there.  Moreover 
he  did  not  explain  how  he  became  possessed  of  the  tea  or  sugar 
either,  but  he  said  that  they  were  not  ration  food.  He,  however,  ex- 
plcdned  his  possession  of  other  portions  of  the  property  found.  There 
was  moreover  some  evidence  that  the  guns  were  his  as  also  the  kuk- 
ri and  pistol,  and  the  cartridges  did  not  appear  to  bear  the  Queen's 
mark.  The  other  articles,  too,  were  such  as  he  could  have  bought 
at  public  auction  or  might  reasonably  have  in  his  own  possession. 
This,  too,  maybe  said  of  the  sugar  which  deed  not  exceed  1|  seers  in 
quantity.  The  law  requires  that  ^'an  offence  should  appear  to  have 
been  committed,''  and  when  this  is  the  case,  an  order  may  be  made 
under  s.  418  of  the  Criminal  Procedure  Code.  But  with  respect  to 
the  property  proclaimed  an  offence  appears  to  have  been  committed 
only  as  regards  the  tea.  Therefore  the  proclamation  must  be  confined 
to  the  tea  found  and  seized  by  the  police,  and  in  this  respect  the  order 
must  be  modified,  and  the  remaining  portion  of  the  property  will 
be  excluded  from  the  proclamation.  I  see  no  remarks  on  the  part  of 
the  Magistrate  regarding  the  Babu  which  are  not  warranted  by 
the  suspicious  character  and  the  circumstances  of  the  case,  and  the 
Court  below  was  quite  justified  in  refusing  to  give  back  the  tea,  but 
the  petitioner  may  have  the  rest  of  the  property  restored  to  him. 


APPELLATE  CIVIL. 


Btfare  Mr.  Justice  Pearson  and  Mr.  Justice  Spankie.  ^ 
SOHAN  LAL  and  anothbb  (Dbcbbb-holdbbs)  v.  XABIM  BAKHSH      April  22. 

(J  UDOMBN  T-PBBTOB)  .* 

Execution  of  Decree— Act  X  of  1877  {Cwil  Procedure  Code),  s.  280— 

lAmitation, 

The  oonolading  clause  of  s.  230  of  Act  X  of  1877  refers  to  the  question 
of  limitatioiiy  not  that  of  due  diligence. 

•  Second  Araeal,  No.  114  of  1878,  from  an  order  of  W.  C.  Turner,  Esq., 
Jndge  of  Saharanpnr,  dated  the  24th  July  1878,  affirming  an  order  of  Babu 
Islin  Prasad,  Monsif  of  Deoband,  dated  the  etk  March  1878. 

39 
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1879         Where,  theTefore,  the  deoree-holder  had  Dot  on  the  last  preceding  appli- 
^OHAN  Lal  ^^^^^^  under  8.  230  of  Act  X  of  1877  used  due  diligence  to  procure  complete 
satisfaction  of  the  decree,  and  Act  X  of  1877  had  not  been  in  force  three 
Kabim     years,  held  that  the  provisions  of  the  third  clause  of  a.  230  of  Act  X  of 
Bakhsh.    jgyy  ^^j^  applicable  to  a  subsequent  application  under  that  section. 

The  trauBferees  of  the  decree  in  this  ease  applied  on  the  23id 
February  1878,  under  s.  230  of  Act  X  of  1877,  for  the  execution 
of  the  decree,  which  was  dated  the  30th  March  1872.  They  had 
previously  applied  under  that  section  for  the  execution  of  the  decree 
on  the  21st  December  1877.  The  Court  executing  the  decree  ordered 
on  this  application  that  the  notices  required  by  ss.  232  and  248  of 
Act  X  of  1877  should  be  given.  The  notices  required  by  s.  2S2 
were  served,  but  the  notice  required  by  s.  248  was  not  served  as  the 
decree-holder  failed  to  pay  the  Court  fees  leviable  for  the  service 
of  the  notice.  In  consequence  of  this  failure  the  application  w» 
dismissed  by  the  Court.  The  Judgment-debtor  set  up  as  a  defence 
to  the  application  dated  the  23rd  February  187  8,  that  under  8. 230 
of  Act  Xof  1877  it  ought  not  to  be  granted,  the  decree-holder  not 
having  on  the  preceding  application,  dated  the  21st  December  1877, 
used  due  diligence  to  procure  satisfaction  of  the  decree.  TheCouit 
refused  to  grant  the  application  on  the  ground  that  the  decree-holder 
had  not  on  the  preceding  application  used  due  diligence  to  procure 
satisfaction  of  the  decree.  On  appeal  by  the  decree-holders  the 
lower  appellate  Court  afiSrmed  the  order  refusing  the  application. 

The  decree-holders  appealed  to  the  High  Court,  contending, 
with  reference  to  the  concluding  clause  of  s.  230  of  Act  X  of  1S77, 
that  the  provisions  of  the  third  clause  of  that  section  were  not 
applicable,  three  years  after  the  passing  of  Act  X  of  1877  not 
having  elapsed. 

Munshi  SuiA  Ramj  for  the  appellants. 
Munshi  Hanuman  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Pearson,  J. — The  concluding  clause  of  s.  230  of  Act  X  of  1877 
appears  to  us  to  refer  to  the  question  of  limitation,  not  that  of  dili- 
gence. In  this  case  a  previous  application  had  been  made  to  the 
Court  under  the  section,  of  which  the  third  dauae  therefore  appctn 
to  be  applicable.   The  appeal  is  dismissed  with  costs. 
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B^ore  Mr,  Justice  Pearson  and  Mr.  Justice  Spankie,  1879 

April  23. 

XADIE  BAKHSH  (Decbbb-holdbb)  v.  ILAHI  BAKHSH  and  inothbb  

(J  cpombkt-pbbtobs).* 

Execution  of  Decree — Potoers  of  the  Court  in  executing^  transmitted  decree—^ 
Act  X  qf  1877  (Civil  Procedure  Code),  ss.  228,  Tl^Z^Tranrfer  of  Decree. 

Where  a  decree  was  sent  to  a  Oonrt  for  ezeoution,  and  was  snbseqnently 
tranaferred  by  aesignment,  and  the  transferee  applied  for  the  execution  of 
the  decree  to  the  Court  to  which  the  decree  was  sent  for  execution,  held 
that  such  application  should  be  made  not  to  such  Court  but  to  the  Court 
which  passed  the  decree. 

The  decree  in  this  case  had  been  sent  by  the  Distriot  Court  at 
Cawnpore  to  the  District  Court  at  Aligarh  for  execution,  and  the 
Distriot  Court  at  Aligarh  had  directed  the  Subordinate  Judge  of 
Aligarh  to  execute  the  decree.  On  the  7th  June  1878  the  decree 
having  been  transferred  by  assignment^  and  the  transferee  having 
applied  to  the  Subordinate  Judge  of  Aligarh  for  its  execution,  the 
judgment-debtors  objected  to  the  application  being  made  to  the 
Subordinate  Judge  of  Aligarh,  contending  that  it  should  be  made 
to  and  be  disposed  of  by  the  Court  which  passed  the  decree.  The 
Subordinate  Judge  of  Aligarh  overruled  this  objection.  On  ap- 
peal by  the  judgment-debtors  the  lower  appellate  Court  allowed 
the  objection. 

The  decree-holder  appealed  to  the  High  Court,  contending 
that  the  Subordinate  J udge  had  the  same  powers  under  s.  232  of 
Act  X  of  1877  as  the  Court  which  passed  the  decree. 

Mr.  Conlan  and  Pandit  Ajudhia  Naihy  for  the  appellant. 

The  respondents  did  not  appear. 

The  judgment  of  the  Court  was  delivered  by 

Pearson,  J. — We  see  no  sufficient  reason  to  interefere  with  the 
lower  appellate  Court's  decision  which  is  in  conformity  with  the 
tenoB  of  the  law,  and  is  supported  by  this  Court's  ruling  dated 
the  20th  December  1870  (1).   The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 

(!)  Unreported. 

•  Second  Appeal,  No.  131  of  1878,  from  an  order  of  G.  E.  Watson,  Esq., 
Judge  of  Aligarh,  dated  the  9th  November  1878,  rerersing  an  order  of  Maulvi 
Farid-ud-din  Ahmad,  Subordinate  Judge  of  Aligarh^  dated  the  Srd  July  1878. 
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1B79  Before  Mr,  Justice  Pearson  and  Mr.  Justice  Spankie, 
  COLLINS  (Dbcbbk-holdxb)  v.  MAULA  BAKHSH  ahd  othw  (Juio- 

VXHT-DIBTOBS).* 

JSxeeuHon  qf  Decree — IdmUcUiom^ 

Held  that  an  application  to  the  Court  which  passed  a  deoree,  that  it  mij 
be  sent  for  execution  to  another  Coort,  is  an  application  to  keep  sodi 
decree  in  force  within  the  meaning  of  ^the^Limitation  Act. 

Thb  decree  in  this  case  was  passed  by  the  Mnnsif  of  Meerot 
on  the  23rd  December  187S,  and  was  affirmed  by  the  Appellate 
Court  on  the  13th  June  1874.  On  the  22nd  April  1875  the 
decree-holder  applied  to  the  Munsif  of  Meerut  under  s.  285,  Aet 
Yin  of  1859,  for  the  execution  of  the  decree  by  the  Muuaf  of 
Bulandshahr.  The  Munsif  of  Meerut  granted  the  certificate  re- 
quired by  that  section,  and,  as  it  appeared,  made  it  oyer  to  the 
decree-holder.  On  the  22nd  July  1877  the  decree-holder  pre- 
sented the  certificate  to  the  Munsif  of  Bulandshahr  with  a  visw 
to  the  execution  of  the  decree.  The  Munsif  refused  to  receiye  the 
certificate,  and  directed  the  decree-holder  to  apply  for  a  fresh  oe^ 
tificate.  The  decree-holder  applied  to  the  Munsif  of  Meerut  for  a 
fresh  certificate  and  obtained  it,  and  on  the  29th  January  1878 
applied  to  the  Munsif  of  Bulandshahr  for  the  execution  of  the 
decree.  The  Munsif  held  that  the  execution  of  the  decree  was 
barred  by  limitation,  and  dismissed  the  application.  On  appeal 
the  lower  appellate  Gourt  affirmed  the  order  of  the  Munsif,  holding 
that  an  application  to  transfer  a  decree  for  execution  from  one 
Court  to  another  is  not  an  application  to  keep  a  decree  in  force. 

The  decree-holder  appealed  to  the  High  Court. 

Munshi  Hanuman  Prasad^  for  the  appellant. 

Babu  Jogindro  Nath  Chaudhri  and  Pandit  Nand  Lai,  for  the 
respondents. 

The  judgment  of  the  High  Court  was  deliyered  by 
Pbarson,  J. — The  appeal  mnst  prevail..  The  decision  of  the 
lower  Courts  is  opposed  to  numerous  rulings  of  this  Court  (1)  to 
the  effect  that  an  application  to  transfer  a  decree  for  execution 

•  Second  Appeal.  No.  123  of  1878,  from  an  order  of  &.  M.,  Xing,  £sq^ 
Officiating  Judge  of  Meerut,  dated  the  24th  September  1878»  affirtning  an 
order  of  Muhammad  Mir  Badsha,  Munsif  of  Bnlandahahr,  dated  the 
13th  April  1878. 

(1)  See  Susain  Bahhsh  r.  Madge,  I.  L.  B.,  1  All.,  525. 
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from  one  Court  to  another  is  an  application  to  keep  a  decree  in 
force.  We  accordingly  decree  the  appeal  with  costs,  and  revers- 
ing the  orders  of  the  lower  Courts,  direct  the  Court  of  first  instance 
to  proceed  with  the  application  according  to  law. 

  Appeal  allowed, 

Sefore  Mr.  Justice  Pearson  and  Mr.  Justice  Oldfield. 

BAG-Hn  BAM  ahj>  othebs  (Judombnt-debtobs)  v,  DANNU  LAL 

(  Decbbb-holdbb}.* 
Execution  of  Decree^Troceeding  to  enforce  decree — Act  XIV  of  1869 
{Limitation  Act),  s,  20 — Limitation. 

Application  for  the  execution  of  a  decree  was  made  on  the  21  at  Decern, 
ber  1864,  and  in  pursuance  of  such  application  the  notice  required  by  law 
was  issued  to  the  judgment-debtor.  On  the  7th  februaiy  1865  the  Court 
executing  the  decree  called  on  the  decree-holder  to  produce  proof  of  the 
service  of  such  notice  within  four  days.  On  the  28rd  February  1865,  in 
consequence  of  the  decree-holder  having  failed  to  produce  such  proof,  the 
Court  dismissed  the  application.  There  was  no  proceeding  either  of  the 
decree-holder  or  of  the  Court  between  the  7th  and  the  28rd  February  1865* 
On  the  18th  February  1868  application  was  again  made  for  the  execution  of 
the  decree.  Held  that  the  proceeding  of  the  Court  of  the  28rd  February 
1865,  strildng  off  the  former  application  for  default  of  prosecution  was  not  a 
proceeding  to  keep  the  decree  alive,  and  the  latter  application  was  therefore 
beyond  time. 

This  was  an  application  for  the  execution  of  a  decree.  The 
facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the 
High  Court,  to  which  the  judgment-debtors  appealed  from  the 
order  of  the  lower  appellate  Court  granting  the  application.  The 
judgment- debtors  contended  that  the  application  was  barred  by 
limitation. 

Lala  Lalta  Prasad,  for  the  appellants. 

Munshi  Hanufnan  Prasad,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Pbabson,  J. — The  question  is  whether  the  application  of  the 
18th  February  1868  was  within  time.     The  last  preceding 

*  Second  Appeal,  No.  67  of  1878,  from  an  order  of  H.  A.  Harrison,  Esq., 
Judge  of  Mirzapur,  dated  the  29th  April  1878,  reyersing  an  order  of  Mirza 
Abid  Ali  Beg,  Subordinate  Judge  of  Mirzapur,  dated  the  Ist  March  1876. 

40 
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1879     appUoation  whs  made  on  the  2l8t  December  1864^  and  in  puna- 
Bagbu  Bam  w^oe  thereof  notice  was  issued  to  the  judgment-debtor.   On  the 
Dixtvv  Lal       February  1866  the  Court  required  the  decree-holder  to  prodaoe 
'  proof  of  the  service  of  the  notice  within  four  days^  and  on  the  23id 
idem,  in  consequence  of  his  having  failed  to  comply  with  the  re- 
quisition,  struck  ojS  the  application. 

The  first  Court  has  held  the  application  of  the  I8th  Febmaiy 
1868  to  have  been  beyond  time,  being  of  opinion  that  the  period 
of  three  years  allowed  by  law  should  be  reckoned  from  the  7th  Feb- 
ruary 1865,  the  date  on  which  the  decree-holder  ceased  to  proceed 
in  the  matter  of  the  application  of  the  21st  December  1864. 
The  lower  appellate  Court  has  held  that  the  period  of  limitation 
should  be  reckoned  from  the  23rd  February  1865,  the  date  on 
which  the  application  of  21st  December  1864  was  struck  ofE,  and 
consequently  that  the  application  of  18th  February  1868  wbs 
within  time.  The  first  plea  in  appeal  impugns  the  lower  appellate 
Court's  ruling  on  the  point  in  question,  and  is  accepted  by  ub  as 
valid. 

There  was  no  proceeding  either  of  the  decree-holder  or  of  the 
Court  between  the  7th  and  23rd  February  1865.  On  the  part  of 
the  decree-holder,  instead  of  action,  there  was  inaction;  and  the 
Court's  proceeding  of  the  latter  date  striking  off  the  application 
for  default  of  prosecution  was  certainly  not  a  proceeding  to  keep 
the  decree  alive.  The  view  we  take  appears  to  us  to  be  strongly 
supported  by  some  of  the  observations  in  the  Privy  Council's 
judgment  dated  14th  July  1870,  in  the  case  of  Dhiraj  MakkA 
Chund  Bahadur  v.  Bulram  Singh  Baboo  (1)  as  well  as  by  the 
judgment  (2)  to  which  the  lower  appellate  Court  refers  in  support 
of  its  own  view. 

We  accordingly  decree  the  appeal  with  costs,  reversing  the 
lower  appellate  Court's  order  and  restoring  that  of  the  Court  of 
first  instance. 

Appeal  allowed. 

(I)  5  B.  L.  B.,  at  p.  616.  (2)  Boy  Dhunput  Singh  Boy  t. 

Mudhomottee  Debia,  11  fi.  L.  B.,  21 
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  March  28. 

Before  Mr.  Justice  Peareon  and  Mr.  Justice  Oldfield* 
mAimO  DA8  AKD  0THBB8  (Plaihtipfs)  V.  RUKMAN  SEVAZ  SmGH 

AND  0THBB8  (DbFSKDAKTS).* 

Act  TTUcf  1869  [Civil  Procedure  Code),  s.  ^77— Betfieio  qf  Judgment^ 

Limitation. 

The  plaintiff  in  a  snit  applied,  more  than  two  yean  after  the  proper  time, 
for  a  reTiew  of  the  judgment  in  such  suit,  filing  frith  his  application  a  copy 
of  a  decision  by  the  High  Court,  which  had  been  passed  subsequently  to 
the  date  of  such  judgment,  in  support  of  a  contention  contained  in  his  ap. 
plication  which  should  have  been,  but  was  not,  urged  at  the  hearing  of  his 
suit.  Such  contention  and  the  other  arguments  and  statements  oontained 
in  his  application  might  haye  been  adduced  within  the  time  allowed  by  law 
for  an  application  for  a  review  of  judgment.  Held  that,  as  such  contention 
might  have  been  urged  at  the  first  hearing  of  the  ease,  there  was  no  "  just 
and  reasonable  cause "  for  preferring  the  application  after  time,  and  the 
Court  of  first  instance  was  therefore  not  warranted  in  granting  the  applica- 
tion and  reviewing  its  judgment. 

The  faots  of  this  case  were  as  follows :    On  the  9tli  May  1868 
one  Bajnit  Kuar,  as  the  guardian  of  her  minor  son,  Bukman  Sevak 
Singh,  borrowed  jointly  with  one  Ajudhia  Prasad  Singh  certain 
moneys  from  one  Harakh  Chand,  and  gave  him  a  bond  for  the  pay- 
ment of  such  moneys,  which  charged  amongst  other  properties  cer- 
tain immoveable  property  belonging  to  Bukman  Sevak  Singh  with 
the  payment  of  such  moneys.    This  bond  was  executed  by  Ajudhia 
Prasad  Singh  for  himself  and  as  attorney  of  Bajnit  Kuar.  In 
March  1873  Harakh  Ghand  sued  iso  enforce  payment  of  this  bond. 
The  Suborduiate  Judge,  op-ihe  23rd  August  1873,  gave  the  plaintiff 
a  decree  against  AjudMa  Prasad  Singh,  who  confessed  judgment, 
but  refused  to       *  decree  against  the  minor  or  his  property,  on 
the  groiutd  that  his  mother  had  no  power  to  borrow  money  on  his 
bohalf  or  to  alienate  his  property  without  the  permission  of  the 
District  Court,  whidi  had  granted  her  a  certificate  of  administration 
under  Act  XL  of  1858  in  respect  of  her  minor  son's  property. 
On  the  3rd  November  1876  Harakh  Ohand  applied  for  a  review  of 
this  judgment^  stating  that  he  did  so,    with  reference  to  evidence 
which  could  not  be  adduced  either  when  the  case  was  decided  or 
within  the  period  allowed  by  law."   The  application  pointed  out 
that  Bajnit  Kuar  had  not,  as  the  Subordinate  J udge  considered,  been 

^Begular  Appeal,  No.  23  o!  1877,  from  a  decree  of  Bai  Bakbtawar  Siogh, 
Subordinate  Judge  of  Benares,  dated  tiie  34th  November  1876. 
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187^     granted  a  certificate  of  administration  under  Act  XL  of  1858  in  re- 
Madho  Das  speot  of  her  minor  son's  property,  but  a  certificate  under  Act  XX VII 
BuKHAN        ^^^^  ^  collect  the  debts  of  her  deceased  husband,  and  that  the 
Sbtak     High  Court  on  the  13th  August  1875  had  decided,  in  a  suit  by 
SiNQH.  Eishna  Bam  against  the  defendants  in  the  present  suit,  ihat 

Bajnit  Kuar  did  not  stand  in  need  of  obtaining  permission  from  the 
District  Oourt  to  borrow  money  on  behalf  of  her  minor  son  or  to 
alienate  his  property,  as  she  had  not  been  empowered  by  the  District 
Court  under  Act  XL  of  1858  to  administer  his  estate.  A  copy  of 
this  decision  by  the  High  Court  was  the  new  evidence  on  which 
the  plaintifE  relied.  The  Subordinate  Judge  admitted  the  applica- 
tion, and,  notwithstanding  that  the  minor  was  not  then  properiy 
represented  in  the  suit,  reheard  it,  and  on  the  29th  Noyember  1876, 
in  review  of  his  first  judgment,  gave  the  plaintiff's  i^resentativesy 
the  plaintifE  having  meanwhile  died,  a' decree  against  the  minor's 
property,  observing  that  the  minor  might  sue  to  have  the  acts  of 
his  mother  set  aside  when  he  became  of  age,  if  he  had  been  injured 
by  them. 

The  plaintiff's  representatives  appealed  i^^ainst  this  decree  to  the 
High  Court,  contending  that  the  minor  should  have  been  properly 
represented  in  the  suit,  and  the  Subordinate  Judge  then  should 
have  determined  whether  the  charge  which  they  sought  to  enforce 
on  his  property  was  valid  or  not. 

Munshi  Hanuman  Prmad^  for  the  appellants. 

Mr.  Ross  and  Munshi  Kashi  Prasad  ior  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Fbarson,  J. — ^This  appeal  has  been  pending  here  ioi  more  than 
two  years  because  one  of  the  defendants,  respondents,  m.,  l^vlrman 
Sevak  Singh,  who  is  a  minor,  was  not  properly  represented.  He 
is  now  at  last  represented  by  Dip  Narain  Singh,  who  has  been  duly 
appointed  his  guardian,  and  the  appeal  is  ready  for  hearing.  The 
appeal  relates  to  a  judgment  passed  by  the  lower  Court  on  the  29tii 
November  1876,  in  review  of  a  former  judgment  dated  23ri 
August  1873.  The  decree  is  in  favour  of  the  plaintiffs,  appeUaots ; 
but  one  of  the  grounds  of  the  appeal  is  that  the  minor  af  oreaaid  was 
not  duly  represented  in  that  Court.  An  objection  has  been  taken 
by  the  counsel  for  the  guardian  of  the  minor  on  his  behalf  that 
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^he  review  was  improperly  granted  moie  than  two  years  after  the  l^^ft 
^te  of  the  jndgm^t  originally  passed  in  the  suit,  without  any  m^ho  Das 
siiffioient  explanation  of  the  long  delay  in  making  the  application 
for  ^yiew.   We  have  considered  the  olyeotion,  and  are  of  opinion  Sbtak 
that  it  ifl  valid  and  must  be  allowed. 

The  application  for  review  of  the  judgment  passed  on  the  23rd 
August  1873  bears  the  date  of  the  3rd  November  1875,  and  the 
explanation  which  it  offers  of  the  delay  of  more  that  two  years  in 
preferring  it  is  that  fresh  evidence  has  come  to  hand,  which  could 
not  be  adduced  either  when  the  case  was  decided  or  within  the 
period  allowed  by  law.   The  evidence  so  tendered  was  a  copy  of  a 
judgment  of  this  Court  dated  Idth  August  1875,  in  regulcq:  appeal 
No.  151  of  1874,  Ato  £uar  and  Banjit  Euar  herself  and  as 
gnardian  of  Bukman  Sevak  Bingh,  minor,  defendants,  appellants, 
V.  TTiRliTm.  Bam,  plaintiff,  respondent.    In  that  case,  in  reference 
to  a  transaction  then  in  question  between  the  parties  aforesaid,  the 
Court  remarked  that  the  minor's  mother  was  competent  to  act  in 
tba  transaction  as  his  guardian,  and,  as  she  had  not  been  empowered 
to  administer  his  estate  by  the  Civil  Court,  was  not  bound  to 
obtain  its  sanction  to  her  proceedings.    The  object  of  filing  the 
judgment  containing  the  remari^  aforesaid  was  to  support  the  con- 
tention that  the  minor  was  bound  by  the  mortgage-deed  executed 
by  his  mother  at  his  guardian  in  the  present  case.   The  judgment 
so  filed  was  not  properly  speaking  evidence  at  all.   It  was  merely 
auUiority  in  support  of  a  contention  which  should  have  been  urged 
upon  the  Subordinate  Judge  when  hearing  the  oase  in  the  first 
instance. 

We  do  not  say  that  the  grounds  set  out  in  the  application  for 
review  were  not  good  grounds  for  granting  a  review,  nor  can  they 
be  called  in  question.  But,  however  good  they  were,  the  applica- 
tion oould  not  be  granted  unless  just  and  reasonable  cause  were 
shown  to  the  satisfaction  of  the  Court  for  not  having  preferred  it 
within  the  time  allowed  by  the  law.  In  this  case  no  such  just  and 
reasonable  cause  was  shown.  The  reference  to  this  Court's  judg- 
ment dated  18th  August  1875  was  a  mere  blind.  The  argument 
to  which  that  judgment  gave  countenance  and  the  other  arguments 
and  statements  contained  in  the  application  might  have  been  ad- 
duced within  the  proper  time. 
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1879         The  lower  Oouit  was  not  therefore  warranted  in  granting  the 


M  ADHo  Das  application  and  reviewing  its  former  judgment  of  23rd  Aogiut 
RuKMAN  ^®  accordingly  allow  the  objection  taken  here  on  behalf 

Sbyak  of  the  minor  reepondenti  and  diamiae  the  appeal  with  coBts,  and  set 
SiNOH.    ^i^^  ^jj^  judgment  and  decree  dated  the  29th  November  1876. 

CIVIL  JURISDICTION. 


1879  Before  Mr.  Justice  Pearson  and  Mr,  Justice  Oldfidd. 

^P^^  17.       SULTAN  ZUAE  (Judombmt-dbbtob)  v.  GULZAEI  LAL  (Dbcbbb- 

holdbb).* 

Exeeuiion  <f  Decree^Sdle  of  a  Money-^l^ecree—Act  X  qf  1877  (0ml  Pfw«- 
dure  Code),  u.  166.  273. 
Held  that  Act  X  of  1877  does  not  contemplate  the  sale  of  a  decree  for 
money  as  tHe  result  of  its  attachment  in  the  execution  of  a  decree,  and  the 
Attachment  of  a  decree  for  money  in  the  mode  ordained  in  s.  273  canaot 
lead  to  its  sale. 

Held  also  that  the  last  clause  but  one  of  s.  273  applies  to  other  than 
money- decree. 

Where  two  decrees  for  money,  although  ^ey  were  not  passed  by  the  atas 
Court,  were  being  executed  by  the  same  Court,  held  that  the  prorisiaiis  of 
the  first  clause  of  s.  273  of  Act  X  of  1877  were  applicable  on  prindple. 

Tbis  was  a  referenoe  to  the  High  Court,  under  a.  617  of  Act  X 
of  1877,  by  Mr.  R.  F.  Saunders,  District  Judge  of  Farukhabad.  One 
Sultan  Kuar,  on  the  8th  August  1878,  obtained  a  decree  against 
one  Lahro  Bai  and  certain  other  persons  for  Ba.  600,  in  the 
execution  of  which  she  caused  certain  immoYeable  property  to  be 
attached  as  the  property  of  the  judgment-debtors.  One  QuIsariLal 
objected  to  the  attachment  of  this  property,  claiming  it  as  his  own, 
and  on  the  14th  September  1878  the  Court  to  which  the  decree 
had  been  sent  for  execution  ordered  that  the  attachment  should  be 
removed,  and  that  Sxdtan  Kuar  should  pay  the  costs  of  the  objec- 
tion, which  amounted  to  Bs.  25  or  thereabouts.  Oulzaii  Lai,  in 
order  to  enforce  payment  of  this  amount,  caused  Sultan  Euar'a 
decree  to  be  attached  in  the  execution  of  the  order  dated  the  1^ 
September  1878.  Sultan  Kuar  objected  to  the  aale  of  her  deoree 
on  the  ground  that  Act  X  of  1877  did  not  contemplate  the  aale 
of  a  decree  for  money.  The  Court  of  first  instance  disallowed  the 
objection  and  directed  that  the  decree  should  be  sold.  Sultan  Eaar 
*  Beference,  No.  1  of  1879,  by  B.  F.  Saunders,  Esq.,  Judge  of  Famkbabad. 
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appealed  to  the  District  Judge  against  the  order  disallowing  her 
objection,  who  referred  to  the  High  Court  the  question  whether  or 
not  Sultan  Euar's  decree  was  saleable  in  the  execution  of  the  order 
d&ted  the  14th  September  1878. 
The  parties  were  not  represented. 
The  judgment  of  the  Court  was  delivered  by 
Pbabson,  J. — ^Although  debts  are  mentioned  in  the  category  of 
property  liable  to  attachment  and  sale  in  execution  of  a  decree  in 
8.  166  of  Act  X  of  1877,  yet  it  is  appeurent  from  the  provisions  of  s. 
273  of  the  Act  that  the  sale  of  a  money-decree  is  not  contemplated 
as  the  result  of  its  attachment,  and  that  an  attachment  in  the  mode 
therein  ordained  cannot  lead  to  a  sale. 

In  our  opinion  the  Judge  is  wrong  in  holding  the  last  dause  but 
one  of  s.  273  to  be  applicable  in  the  present  case.  That  clause 
applies  to  other  than  money-decrees.  Although  the  two  decrees 
held  by  Gulzari  Lai  and  Sultan  Kuar  respectively  were  not  passed 
by  the  same  Court,  nevertheless  as  they  are  being  executed  by  the 
some  Court,  the  provisions  of  the  first  clause  of  the  section  are 
applicable  on  principle. 

Our  opinion  may  be  communicated  to  the  Judge  in  reply  to  his 
reference. 


APPELLATE  CIVIL. 


Brfort  Mr,  Juttice  Pearson  and  Mr.  Justice  Spankie.  Ig79 
KANCHAN  SINGH  and  others  (Judgmbnt-dkbtobs)  v.  8H£0  ^prill 
PBASAD  (Dbcbbb-holdbb)  * 
SxeevHanqf  Deeree'-Decreefor  money  payable  by  Instalments  ^Adjustment 
qf  Decree— Act  VlUof  1869  (Cm/  Procedure  Code),  s,  20Q-'Aot  IX  qf 
1871  {Limitation  Act),  sch,  ii,  art*  167. 

A  decree  for  the  payment  of  money  by  instalments  directed  that,  if  the 
judgment-debtor  failed  to  pay  two  instahnents  in  succession,  the  decree- 
holder  should  be  entitled  to  enforce  payment  of  the  whole  amount  due 
under  the  decree.  The  decree-holder»  alleging  that  a  portion  of  the  ninth 
instalment  was  payable  and  that  the  whole  of  the  tenth  (the  last)  instalment 
was  due,  applied  to  eoforee  payment  of  the  moneys  due  under  the  decree. 

•  Second  Appeal,  No.  Ill  of  1878,  from  an  order  of  G.  L.  Lang,  Esq., 
Officiating  Ju<^e  of  Aligarh,  dated  the  28th  May  1878,  reversiag  an  order 
of  MaulTi  Fand-ud-din  Ahmad,  Subordinate  Judge  of  Aligarh,  dated  the 
14th  December  1877. 


1879 


SULTAK 

Kuab 

V. 

gulzjlrx 
Lal. 


Digitized  by  Google 


292  THE  IJ!^DIAN  LAW  EEPOETS.  [VOL.  H. 

1879         Held  per  Fbabsoit,  J.,  tiiat  whether  former  instalments  had  been  paid  or 
—        —  not  was  immaterial,  and  the  application,  being  within  three  years  £coiii  ^ 
SiN(m^  dates  on  which  the  ninth  and  tenth  instalments  became  dae,  was^  with 
reference  to  art.  167,  sch.  ii  of  Act  IX  of  1871,  within  time  (1). 
Sbeo  Pba-     Spaneib,  J.,  refused  to  interfere  in  second  appeal  inasmach  as  the  lower 
SAD.       appellate  Court  had  found  as  a  fact  that  there  had  been  no  such  default  in 
the  payment  of  the  former  instalments  as  was  contemplated  by  the  decree. 

Thb  decree  in  this  ease  was  a  decree  for  the  payment  of  Ks.  2,750 
by  annual  instalments  and  wad  dated  tbe  6th  April  1866.  The 
annual  instalments  weiie  fixed  by  the  decree  at  Rs.  250,  and 
extended  to  1876,  and  were  payable  in  l&e  mditli  of  Bhadon,  the 
first  instalment  being  payable  in  Bhadon  1866.  Under  the  terms 
of  the  deoiree  all  payments  were  to  be  endorsed  on  the  decree,  and, 
if  the  judgment-debtors  failed  to  pay  two  instalments  in  suooeedon, 
the  decree-holder  was  empowered  to  enforce  payment  of  the  whole 
amount  due  under  tiie  decree.  The  decree-holder,  alleging  (hat 
he  had  received  all  hut  Bs.  100,  being  a  portion  of  the  instalment 
for  1875,  and  Bs.250,  the  whole  of  the  instalment  for  1876,  applied 
on  the  17th  July  1877,  to  recover  Bs.  350  by  the  execution  of  the 
decree.  It  appeared  that  the  payments  which  had  been  made  under 
the  decree  had  been  endorsed  on  the  copy  of  the  decree  in  tbe 
decree-hold^'s  possession.  The  judgment^ebton  objected  to  the 
execution  of  the  decree  on  the  ground  that  the  application  for  exe- 
cution was  barred  by  limitation,  alleging  that  the  payments  which 
had  been  made  had  been  mfide  out  of  Oourt>  «Hid  contending  that, 
inasmuch  as  under  s.  206  of  Act  VIII  of  1859  payments  of  instal- 
ments out  of  Court  could  not  be  recognised,  it  must  be  taken  that 
the  judgment-debtors  had  failed  to  pay  tiie  ^rst  ftnd  «eeond  iastal- 
ments,  and  the  decree-holder  should  have  appHed  for  the  execution 
of  the  decree  within  three  years  from  the  dates  those  instalments 
became  due.  The  Court  of  first  instance  allowed  this  contentian 
and  held  that  the  application  was  beyond  time.  On  appeal  by 
the  decree-holder  the  lower  appellate  Court  held  that  the  pay- 
ments of  the  instabnents  had  been  made  in  acoordanoe  with  tiie 
terms  of  the  deeree,  and  such  paymei^  ooold  be  reoogniaed,  and 
that  the  application  was  within  time. 

(1)  See,  however,  2)i*Z*(K)jfc  5a«aji-  whole  ambantof  the  decree  ih£«M 

chand  V.  Ghugon  Narrun,  I.  L.  B.,  2  become  payable  at  once,  the  decree  ift 

Bom.,  356,  where  it  was  held,  in  the  barred,  if  application  for  tuecatio^ 

«a8e  of  a  decree  payable  by  instal-  be  not  made  within  tiiree  years  frwi 

men ts,  with  a  proviso  that  in  defoult  the  date  on  which  any  <me  mstal- 

of  payment  of  any  one  instalment  the  ment  fell  dae  and  was  not  paid* 
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The  judgment-debtors  appealed  to  the  High  Court. 
Munshi  Hanuman  Prasad  and  Babu  Jogindro  Nath  Ohaudhri, 
for  the  appellants. 

Pandit  Ajudhia  Nath^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Uourt : 

Fbabsoh,  J. — Art.  167,  soh.  ii  of  Act  IX  <rf  1871,  provides  that 
an  application  to  enforce  payment  of  an  instalment  whidi  ihe  decree 
direots  to  be  paid  on  a  specified  date  may  be  made  within  three 
years  from  the  date  so  specified.  The  present  application  to  enforce 
the  payment  of  instalments  which  became  due  under  the  decree  in 
BhadoQ  1875  and  Bhadon  1876  was  preferred  on  the  17  th  July 
1877  within  the  time  allowed  by  the  law.   It  is  difficult  therefore 
to  understand  how  it  can  be  contended  that  the  application  is  bar^ 
red  by  the  Limitation  Law.  The  ground  of  the  contention  is  that 
there  is  no  legal  proof  of  any  previous  payments  having  been  made 
«nder  the  decree  which  was  passed  in  April  1866;  and  that,  sa 
the  decree-holder  was  empowered  by  the  terms  of  the  decree  to 
realise  the  whole  amount  at  once  in  the  event  of  two  instalments 
not  being  duly  paid,  and  failed  to  do  ao  vithin  three  years  Sxom 
Bhadon  1868,  he  is  now  precluded  from  recovering  the  instalments 
of  1875  and  1876.   This  oonteiition  appears  to  me  to  be  quite  un- 
tenable.  The  decree-holder's  omission  in  1868^  1869,  and  1870  to 
avail  himself  of  his  right  to  realise  at  once  the  entire  amount  of 
the  judgment-debt  may  possibly  preclude  him  from  now  enforo* 
ing  that  right ;  but  he  is  not  seeMng  to  do  so.    By  foregoing  or 
foifeiting  that  right  he  has  not  lost  his  right  to  the  instalments 
annually  falling  due.   It  seems  to  me  to  be  immaterial  whether 
former  instalments  have  been  paid  or  not ;  but  I  observe  that  it 
was  not  seriously  pleaded  in  the  lower  Courts  that  they  had  not 
been  paid.  What  the  judgment-debtors  pleaded  was  that  payments 
out  of  Court  do  not  save  limitation ;  and  the  Court  of  first  in- 
Btance  held  that  the  payments  having  been  made  out  of  Oouit 
could  not  be  recognised.   The  non-recognition  of  those  payments 
does  not,  however,  exclude  the  present  application  from  the  opera- 
tion of  the  dause  above- quoted  of  art.  167,  soh.  ii,  Act  IX  of 
1871.   The  pleas  in  appeal  are  worthless  in  my  opinion  aad  I 
would  dismiss  the  appeal  with  costs. 


1879 


Eanchan 
6iKen 

V, 

8hbo  Pba-» 

8AD. 
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Spankib,  J.— On  the  facts  found  by  the  lower  appelli^  Ctonrt 
that  there  had  been  no  sooh  default  as  that  referred  to  in  (be 
decree  in  the  payment  of  istalments^  I  do  not  think  that  I  oonld 
interfere  in  second  appeal,  and  this  appears  to  be  the  more  proper 
oonrse,  because  the  judgment-debtor  does  not  really  seem  to  have 
denied  the  payments  out  of  Court  allowed  by  the  decree-holder  to 
have  been  made  to  him  in  aooordanoe  with  the  terms  of  the  decree. 
I  would  dismiss  the  appeal  and  affirm  the  order  with  costs. 

Appeal  dimiu^ 


jg79  Before  Mr»  Justice  Pearson  and  Mr.  Justice  Oldfleld. 

^P^^         HAESAHAI MAL  akp  othies  (Dbfbndhtts)  e.  MAHAEAJ  SINGH 

(Plaihtifp).* 

Determination  of  Title— Act  XIX  qf  liiGB,  ss.  8,  9— i2et  Judicata. 

Where  AT,  the  recorded  proprietor  of  an  estate,  applied  to  hare  his  share 
of  such  estate  separated,  and  an  objection  was  made  to  such  soparaticm  hj 
H,  another  recorded  proprietor  of  the  estate,  which  raised  the  qnestioa  of 
M's  propriertary  right  to  a  portion  of  his  share,  and  the  Cdlleot(»r  proceeded 
under  s.  8  of  Act  XIX  of  1863  to  inquire  into  the  merits  of  such  objeetioa 
and  decided  that  3f'«  interest  in  such  portion  of  his  share  was  that  of  a 
mortgagee  and  not  a  proprietor,  and  ilf  did  not  appeal  against  such  dedsioa 
and  it  became  final,  held^  in  a  suit  in  the  Ciyil  Court  by  JT  against  M  in 
which  he  claimed  a  declaration  of  his  proprietary  right  to  such  portion, 
that  a  fresh  adjudication  of  his  right  was  barred. 

This  was  a  suit  brought  in  May  1877,  in  which  tiie  phdnt!^ 
who  was  in  possession  of  a  share  of  ninteen  biswas  and  sixteen  bis- 
wansis  and  a  half  in  a  certain  village^  claimed  a  declaration  of  his 
right  as  proprietor  to  four  biswas  and  ten  biswansis  of  this  share. 
The  defendants  set  up  as  a  defence  to  the  suit  that  they  were  the 
proprietors  of  the  property  in  suit,  and  the  plaintiff  was  only  m 
possession  of  it  as  a  mortgagee  and  not  as  a  proprietor.  The  Oonrt 
of  first  instance  gave  the  plaintiff  a  decree,  holding  on  the  issoe 
whether  the  plaintiff  was  the  proprietor  or  the  mortgagee  of  the 
property  in  suit  that  he  was  the  proprietor  of  it. 

The  defendants  appealed  to  the  High  Court,  oontending,  with 
reference  to  certain  petition  proceedings  under  Act  XIX  of  1863 
which  are  set  forth  in  the  judgment  of  the  High  Court,  that  the 

*  First  Appeal,  No.  127  of  1878,  from  a  decree  of  Babu  Kashi  Nafth 
Biswas,  Subordinate  Judge  of  Meerut,  dated  the  28th  Juoe  1878. 


1879 
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SiKOH 
V, 

Shbo  Pba- 

SAD. 


Digitized  by  Google 


VOL.  nj  ALLAHABAD  SEElES.  295 

Collector  had  in  1872  inquired  into  plaintiff's  title  and  had  declared  1879 

that  the  plaintiff's  interest  in  the  property  in  suit  was  that  of  a  Habsahai 

mortgagee  and  not  of  proprietor,  and  the  question  of  the  plaint- 

ifi's  title  to  such  property  was  res  Judicata  and  could  not  be  again  Mahabaj 

tried. 

Mr.  SpankUf  with  >iiTn  the  Senior  Chwemment  Pleader  (Lala 
JucUa  Prasad)  and  Munshi  Hamman  Prasad^  for  the  appellants. 
The  question  of  the  plaintiff's  title  to  the  property  in  suit  was 
raised  in  1872  in  the  partition  proceedings.  The  Collector  under 
8.  8  of  Act  ^TX  of  1863  inquired  into  this  question  and  declared 
the  plaintiff's  interest  in  the  property  to  be  that  of  a  mortgagee. 
A  decision  passed  by  a  Oollector  under  that  section  is,  under  s.  9, 
to  be  held  to  be  a  decision  of  a  Civil  Court,  and  if  not  appealed 
from  becomes  final.  The  question  of  the  plaintifE's  title  having 
been  heard  and  finally  determined  by  a  Court  of  competent  juris- 
diction is  a  res  judicata.   It  cannot  be  tried  again  in  this  suit. 

Pandit  Bishambhar  Nath^  with  him  Pandit  Nand  Laly  contend- 
ed that  the  question  of  the  plaintiff's  title  had  not  been  decided  by 
the  Collector,  and  that  a  final  decision  under  s.  8  of  Act  XIX  of 
1863  on  a  question  of  title  was  no  bar  to  the  question  being  raised 
again  in  a  suit  brought  in  the  Civil  Court. 

The  judgment  of  the  Court  was  delivered  by 
Pbabson,  J. — ^Having  inspected  the  Collector's  proceedings  we 
are  of  opinion  that  the  first  groimd  of  appeal  is  valid  and  must  be 
allowed.  It  appears  that  the  plainiilE's  father  applied  for  a  partition 
of  19  biswas  and  16i  biswansis  share  of  the  mauza  under  Act  XIX 
of  1863,  and  that  an  objection  was  taken  to  this  application  by 
Har  Sahai  and  the  other  defendants  in  the  present  suit  on  the 
ground  that  out  of  the  share  claimed  by  him  4i  biswas  belonged 
to  them  in  proprietary  right  and  was  in  his  possession  only  as  a 
mortgagee.  They  demanded  an  inquiry  into  their  objection  and 
daim  under  s.  8  of  the  Act  above  mentioned ;  and  the  Collector 
ordered  the  Tahsildar  to  receive  the  evidence  tendered  by  the 
parties  in  support  of  their  respective  claims  and  to  submit  a  report 
on  the  point  in  dispute.  The  Tahsildar  made  a  full  inquiry  and 
submitted  a  report;  whereupon  the  Collector  decided  that  the  ap- 
plicant for  partition  was  only  in  possession  of  15  biswas  and  6 
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bifiwaxuis  as  proprietor,  the  remaining  4\  biawas  beimg  held  by  bim 
ae  mortgagee.  There  oan  be  no  doubt  that  his  deoinon  wmb  an 
adjudication  of  a  question  of  title  or  of  proprietary  right  whidi* 
not  having  been  eet  aside  in  appeal  in  the  manner  proTided  by  t.  9 
of  Act  XIX  of  1863,  became  final,  and  bars  any  fresh  adjudicatioQ 
of  the  question  so  decided.  We  have  therefore  no  alternative  bat 
to  allow  the  appeal  and  to  disnuss  the  suit  by  lOTenal  of  the  low 
Couit'a  decree  witiii  ooeta  of  both  Oourts. 

  Appeal  allowed. 


1879         Btfore  Sir  Bohert  Stuart,  JSTt.,  Chief  Justice^  and  Mr.  Justice  Spamkie. 

MANNI  KASAUNDHAN  (Plahttipp)  v.  CEOOKE,  Sbcbbtabt  to  thi 
Municipal  Cokmittbx  op  Gobikhpub  (Dbpsmdaett)  * 

Act  XV  (2f  1873  (North-Westem  Provinces  and  Oudh  Municipalitie*  Act),  n. 
40,  48 — Suit  against  Secretary  to  Municipal  Committee — SubMution  (f 
Fresideni  ae  drfendant—Ad  XVcfVMl  {Limitation  AdU 

Where  after  the  notice  required  bf  s.  43  of  Act  XY  of  1873  had  been  loh 
at  the  office  of  a  Municipal  Oommittee,  such  Committee  were  sued  widiia 
three  months  of  the  accrual  of  the  plaintiff's  cause  of  action  in  the  name  of 
their  Secretary,  instead  of  in  the  name  of  their  President,  a«  required  by 
B.  40  of  Act  XV  of  1873«  and  the  plaintiff  applied  to  the  Ceart  more  than 
three  months  after  the  accrual  of  his  cause  of  action  to  substitute  the  name 
of  the  President  for  that  of  the  Secretary,  held  that  by  reason  of  sueh  sub- 
stitution such  suit  could  not  be  deemed  to  hsrve  been  instituted  af^auist  sueh 
Committee  when  such  substitution  was  made,  s.  22  of  Act  XV  of  1877  Ap- 
plying to  the  case  of  a  person  personally  made  a  party  to  a  suit  and  not  to 
the  case  of  a  Committee  sued  in  the  name  of  their  office^  aad  that  soeh 
substitution  when  applied  for  should  have  been  made. 

Semble. — S.  43  of  Act  X V  of  1873  contemplates  suits  in  which  relief  of  a 
pecuniary  cfharaeter  is  claimed  for  some  aet  done  under  that  Aet  by  a  Coa»- 
mittee,  or  any  of  their  officers,  or  any  other  persoii  acting  under  thetr  directano, 
and  for  which  damages  can  be  recovered  from  them  personally,  and  not  a 
suit  against  a  Committee  for  a  declaration  of  the  plaintiff's  right  to  re- 
construct a  building  which  had  been  demolished  by  the  order  of  weak 
Comnittee,  and  for  compensation  for  such  demolishment. 

This  wa4s  a  suit  instituted  on  the  8th  November  1877  againet 
William  Grooke,  Seoretary  to  ihe  Mimidlpel  Committee  of  Oorakhh 
pur^  in  which  the  plaintiff  claimed  a  declaration  of  his  rigfat  to 
re^nBtraet  certain  buildings  which  the  Municipality  had  directed 
to  be  removed  by  an  order  dated  ihe  2nd  August  1877,  and  oom- 

*  Second  Appeal,  Vo.  1129  of  1878,  from  a  decree  of  Maulri  Sultra  Hasan, 
Bubocdinate  Jud^e  of  Gorakhpur,  daiad  the  28th  June  I87d,  afirattig  a 
decree  of  MauM  Azmat  Ali,  City  Monsif  of  Gorakhpur,  dated  the  3^ 
January  1678. 


1879 
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peaisation  for  the  remoTal  of  suoh  btdldings^   Notioe  of  the  Buit  1879 
required  hy  e.  43  of  Act  XY  of  1863  was  given  in  the  Offioe  of  tiie  Manni  Ka 
Muoioipri  Committee,   On  the  28th  January  1878  the  plaintiff  bxuvvbajk 
prayed  that  the  President  of  the  Monidpal  Committee  might  be  Cbookx. 
«abdtituted  as  a  defendant  for  the  Secretary,  as  the  suit  diould  haye 
been  institnted  against  the  President  and  not  the  Secretary,  This 
appUoition  was  refused  by  the  Court  of  first  instance.  Onihe  same 
date,  which  date  had  been  fixed  for  the  settlement  of  titie  issues,  the 
Oourt  of  first  instance  dismissed  the  suit  on  the  ground,  amongst 
tithers,  that  the  suit  eiiould  have  been  inrtituted  jigainst  the  Pre*- 
mdeBi  of  the  Committee  and  net  the  Secretary,  and  that,  even  if  the 
President  had  been  substituted  for  the  Secretary  when  application 
was  made  by  the  plaintiff  in  that  behalf,  the  suit  would  not  have 
been  maintainaUe,  regard  being  had  to  s.  43  of  Act  XY  of  187^ 
and  s.  22  of  Act  XY  of  1877,  as  it  would  have  been  brought  more 
tl&an  three  months  after  the  accrual  of  the  fdaintiff^s  cause  of 
action.    On  appeal  by  the  plaintiff  the  lower  appellate  Court 
concurred  in  the  ruUng  of  the  Court  of  first  instance. 

The  plaintiff  appealed  to  the  High  Court. 
Lala  Lalta  Parshad,  for  the  appellant. 

The  Senior  Qovemmeni  Pkader  (Lala  Jmla  Panhad)^  for  th« 
respondent. 

The  judgment  of  the  Court  was  delivered  by 

Spakkie,  J. — The  plaintiff  appears  to  have  made  the  Secretary, 
instead  of  the  President,  of  the  Municipal  Committee,  defendant. 
When  he  asked  the  Court  to  make  the  President  defendant,  it  re- 
fused to  do  so,  and  the  Courts  have  held  that,  though  the  suit  as 
against  the  Secretary  was  in  time,  it  was  not  so  against  the  Presi- 
dent, even  if  his  name  had  been  substituted  for  tiiat  of  the  Secre- 
tary, as  it  would  have  been  brought  more  than  three  months  after 
the  accrual  of  the  cause  of  suit  (s.  43,  Act  XV  of  1873). 

Notice  of  the  action  required  by  s.  43  was  given  in  the  Offioe  of 
the  Hunidpal  Committee.  It  is  true  that  the  suit  ought  to  have 
been  instituted  against  the  Committee  in  the  name  of  the  President, 
and  that  if  s.  22  of  the  Limitation  Act  applied,  and  the  name 
of  the  Secretary  had  been  struck  out  and  that  of  the  President  add- 
ed, more  than  tJnree  months  would  have  elapsed  from  the  accrual 
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1879  of  the  oaufie  of  -aotioii.  But  the  suit  is  not  against  the  Preodent 
Mavni  E^-  personaUy  and  s.  22,  Act  XV  of  1877,  seems  to  apply  to  new  plaint- 
BAvmsAJx  ££pg  defendants  personally  made  parties  to  a  suit  after  its  insti- 
Cboou.  tution  rather  than  to  oases  like  the  present,  where  a  committee  is 
sued  through  their  o£Soer,  and  a  clerical  error  is  corrected  hy  the 
Oourt,  and  the  substitation  as  defendant  of  the  proper  o£Scer  for  tbe 
wrong  one  might  be  permitted.  It  was  an  error  of  form  only  and 
not  an  act  of  wilfulness,  and  the  Committee  who  are  resUy  sued 
have  had  full  notioe  of  action.  Moreover  the  suits  conten^dsted 
by  the  Act  seem  to  be  those  claiming  relief  of  a  pecuniary  oharao- 
ter  for  some  act  done  under  the  Act  (XY  of  1873)  by  the  Com- 
mittee, or  any  of  thdr  officers,  or  any  other  person  acting  undw 
their  directions,  and  for  which  damages  can  be  recovered  from  them 
personally.  The  last  paragraph  of  s.  43  bars  all  recovery  if  the 
person  to  whom  the  notice  prescribed  by  the  section  has  been  given 
before  the  suit  is  brought  tenders  sufficient  amends  to  the  plaintiff- 

The  present  suit  is  one  to  prove  the  right  of  plaintiff  to  build 
certain  verandahs  and  a  platform,  which  he  avers  were  demolished 
by  order  of  the  Committee,  and  for  which  compensation  is  sought 
It  may  be  said  that  if  notice  to  the  Committee  was  required,  it  has 
been  given,  and  that  the  Courts  below  should  have  substituted  &e 
name  of  the  President  in  lieu  of  the  Secretary  and  have  tried  the  case 
on  the  merits.  Substantially  the  requirements  of  the  Act  have  been 
complied  with,  and  the  substitution  of  the  name  of  the  President  for 
that  of  the  Secretary  is  not  affected  by  s.  22  of  the  Limitation  Act, 
the  suit  against  the  Committee  having  practically  been  instituted 
within  three  months  after  the  accrual  of  the  cause  of  action. 

On  the  other  hand,  if  this  is  not  one  of  the  suits  contemplated  by 
Act  XY  of  1873,  it  is  not  at  all  affected  by  s.  43  of  the  Act,  and 
would  be  certainly  within  time  if  the  name  of  the  President  was 
substituted  for  that  of  the  Secretary.  Either  way  the  substitution 
should  be  made  and  the  case  should  be  heard  on  the  merits.  We 
therefore  decree  the  appeal,  remand  the  case  through  the  Judge  to  the 
first  Court,  for  amendment  of  the  plaint  by  the  substitution  in  it  of 
the  President  as  provided  by  s.  40,  Act  XV  of  1873,  and  for  the 
disposal  of  the  case  on  its  merits.   Costs  to  abide  ihe  result. 

Cause  remanded. 
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CIVIL  JURISDICTION. 


Before  Mr,  Juttiee  Pearson  and  dfr»  Justiee  Spankie. 

In  TBM  MATTBB  OF  TBB  FBTITIOK  OT  MULO. 


1879 
May  7. 


Sale  in  Execution  <f  Decre&—Betum  qfPurchase»money  to  auction  purchaser 
—Act  X  of  iS77  {Civil  Procedure  Code),  s.  Slb^Act  VIIIqflSS9  {Civil 
Procedure  Code), 

WHere  immoyeable  property  was  sold  in  the  execution  of  a  decree  under 
ihe  proTisions  of  Act  VUI  of  1869,  and  the  auction-pnrchaser,  having  been 
subsequently  deprived  of  such  property  on  the  ground  that  the  judgment- 
debtor  had  no  saleable  interest  in  it,  applied  under  s.  815  of  Act  X  of  1877 
to  tbe  Court  executing  such  decree  for  the  return  of  the  purchase-money, 
^eld  that  the  Court  could  entertain  the  application. 

Thb  facts  of  this  case  were  as  follows:  On  the  20th  September 
1877  a  oertain  village  was  sold  in  the  execution  of  a  decree  against 
Hosaini  Begam  as  her  property,  under  the  provisions  of  Act  VIII 
of  1859y  and  was  purchased  by  Nur  Ahmad.  Subsequently  to  this 
sale  one  Altaf  Ali  sued  Nur  Ahmad  for  the  possession  of  the  pro- 
perty and  to  set  the  sale  aside  on  the  ground  that  the  property 
belonged  to  him,  he  having  xmrchased  it  from  Husaini  Begam  un- 
der a  private  sale  before  it  was  sold  to  Nur  Ahmad  by  auction.  He 
obtained  a  decree  in  this  suit  on  the  30th  January  1878,  which  the 
High  Court  affirmed  on  appeal  on  the  13th  November  1878.  Nur 
Ahmad  thereupon  applied  to  the  District  Judge  of  Bareilly,  by 
whom  the  decree  against  Husaini  Begam  had  been  executed,  for 
the  refund  of  his  purohase-money,  on  the  ground  that  he  had  been 
deprived  of  the  property  by  reason  that  Husaini  Begum  had  no 
saleable  interest  in  it.  He  made  this  application  with  reference  to 
8B.  313  and  316  of  Act  X  of  1877.  The  decree-holders  objected  to 
this  application  that  it  could  not  be  entertained  under  Act  X  of 
1877,  as  the  sale  had  taken  place  while  Act  VIII  of  1859  was  in 
f  oroe  and  under  its  provisions,  and  that  the  latter  Act  did  not 
provide  for  such  an  application  in  the  execution  of  a  decree, 
but  left  the  auction-purchaser  to  institute  a  suit.  The  District 
Judge  held  that  the  provisions  of  s.  315  of  Act  X  of  1877  were 
applicable  to  the  case,  and  ordered  the  refund  of  the  purchase- 
money. 

Application,  No.  SB  of  1879,  for  revision  of  an  order  of  W.  Tyrrell, 
Esq.,  Judge  of  Bareilly,  dated  the  20th  December  1878. 
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1879  The  decree-holder  applied  to  the  High  Court  to  set  aidde  the 
Iir  THB  MAT-  ^rder  of  the  District  Judge,  under  the  powers  conferred  on  it  by 
TBB  OF  THB  fl.  622  of  Aot  X  of  1877,  on  the  ground  that  the  District  Judge  had 

FBTtTIOV  OF  ••••• 

MuLo.     exercised  a  jurisdiction  not  Yested  in  him  by  law. 

Mr.  Conian,  with  ^  him  the  Junior  OavernmerU  Pleader  (Babu 
Dtoarka  Nath  Banarji)  and  Munshi  Hanuman  Frasad^  showed 
cause. — ^The  application  by  the  auction-purchaser  for  the  refund 
of  the  purchase-money  was  a  fresh  proceeding,  and  instituted  afier 
Aot  X  of  1877  came  into  operatiou,  and  flie  District  Judge  was 
therefore  competent  to  entertain  it.  In  acting  under  the  provisioiu 
of  s.  622  of  Aot  X  of  1877,  the  High  Court  is  not  oompdled  to  set 
aside  every  order  that  is  made  without  jurisdiction.  The  order  of 
the  District  Judge  was  just  and  equitable,  and  the  High  Court  in 
the  exercise  of  its  discretion  should  allow  it  to  stand. 

Pandit  Ajudhia  Natk^  with  him  Mr.  Colvin  and  Ijala  LoHa 
Prasad^  for  the  petitioner.— The  sale  having  taken  place  while 
Act  VIII  of  1859  was  in  force,  and  consequently  under  its  pro- 
visions, the  District  Court  could  only  deal  with  the  purchase-money 
under  the  provisions  of  that  Act.  That  Act  does  not  contain 
any  proviuons  for  the  refund  of  the  purchase-money  such  as  are 
contained  in  ss.  313  and  315  of  Act  X  of  1877.  In  applying  thm 
sections  and  entertaining  the  application  the  District  Judge  acted 
without  jurisdiction,  and  his  order  should  be  set  aside. 

The  judgment  of  the  Court  was  delivered  by 

Fbabson,  J. — ^The  Judge's  order  seems  to  be  a  very  right,  just 
and  proper  one,  with  which  we  ought  not  to  interfere,  unless  ab* 
solutely  bound  to  do  so.  The  proceedings  commenoed  under  Act 
VIII  of  1859  appear  to  have  terminated  with  the  sale.  The  appli- 
oation  under  s.  315  of  Act  X  of  1877  may  be  regarded  as  a  new 
prooeeding.  We  are  not  prepared  to  say  that  the  Judgecoold not 
entertain  the  application  preferred  to  him  under  tiie  second  clause 
of  s.  316,  Act  X  of  X877  ;  and  we  therefore  dedine  to  interfere, 
and  dismiaa  this  appUoation  with  costs* 

Application  dimis9ed. 
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APPELLATE  CRIMINAL.  i879 

  May  16. 

before  Sir  Bohert  Siuari,  Kt.,  Chitf  Justice,  Mr,  Justice  Spankie^  and  Mr, 

Justice  Oldfield. 

EMP&BSS  OF  INDIA  v.  LALAI. 

jLct  XXYIqf  1^10  {Prisons  Act),  #«.  3,  45,  ^4t— Entering  a  Havalat  with 
intent  to  convey  food  to  Prisoner — Bules  made  by  Local  Government  for  the 
management  and  discipline  qf  Prisons — House-trespass — Offence  in  relation 
to  Frison — Act  XLV  of  1860  {Penal  Code),  s.  Previous  Acquittal-- 
Act  X  of  1872  {Criminal  Procedure  Code),  ss,  454,  460. 

Per  SpAKKiBy  J.,  and  Oldtibld,  J.  (Stuibt,  0. J.,  doubting)  tliat  a  hayar 
lat  (lock-np)  is  a  prison  within  the  meaning  of  the  Prisons  Act. 

I^er  Stvabt,  C. J.,  that  food  is  not  an  **  article "  within  the  meaning  of 
8.  46  of  that  Act 

J^er  Stuart,  CJ,,  and  Oldfibld,  J.,  that  the  conyejance  of  food  into  a 
havalat,  not  being  expressly  prohibited  by  the  rules  made  by  the  Local 
Oovemment  under  s.  54  of  that  Act  for  the  management  and  discipline  of 
prisons,  is  not  '*  contrary  to  the  regulations  of  the  prisons  "  within  the  mean- 
ing of  8. 45  of  that  Act»  and  is  therefore  not  an  offence  punishable  under 
section. 

Held  therefore  per  Stttabt,  CJ*.,  and  Oldpiblb,  J.,  that  where  a  person 
entered  into  a  hayalat  with  intent  to  convey  or  attempt  to  convey  food  to  an 
under-trial  prisoner,  such  Act  on  his  part  did  not  amount  to  house-trespass 
within  the  meaning  of  s.  442  of  the  Indian  Penal  Code  and  it  was  not  an 
act  punishable  under  s.  45  of  the  Prisons  Act. 

Per  Sfaheib,  J.,  contra. 

Per  Stuast,  CJ*.,  that  the  fact  that  such  person  had  been  tried  for 
house-trespass  and  acquitted  was  no  bar  to  his  being  tried  subsequently  for 
an  offence  under  s.  45  of  the  Prisons  Act. 

These  ^^re  appeals  by  the  Local  Qovemment  from  two  judg- 
ments of  acquittal  of  Mr.  C.  Daniell,  Sessions  Judge  of  Gorakhpur, 
dated  the  Slst  May  1878  and  24th  August  1878  respectively.  The 
fikots  of  these  cases  are  sufficiently  stated  for  the  purposes  of  this 
report  in  the  judgments  of  the  Division  Bench  (Stuabt,  G.  J.,  and 
Sfankib,  J,)  before  which  the  appeals  came  for  hearing. 

The  Junior  OovemmefU  Pleader  (Babu  Dtoarka  Nath  Bamrji)^ 
fox  the  Grown* 

Mtmshi  Koihi  Prasad,  for  the  respondent. 

The  Junior  Qovermneni  Pleader. — The  term  prison"  is 
6&Q9d  in  a.  3  of  the  Friflons  Aot,  1870,  to  mean  ^^any  gaol  or 
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1879  penitentiary,  and  include  the  airing-grounds  or  other  gronnds  or 
|£mpbx88  of  buildings  oocuided  for  the  use  of  the  prison."  The  word  **gaol" 
IivDU  means  a  plaee  of  confinement  for  persons  legally  committed  to  it 
Lalai.  for  crime  or  for  persons  committed  to  it  for  trial — Webster's  Dic- 
tionary. — **  Havalat"  is  a  Persian  word  meaning  "safe  custody." 
The  "  havalat "  in  Gorakhpur  is  under  the  charge  of  the  Supain- 
tendent  of  the  District  gaol.  Lalai,  by  attempting  to  supply  cooked 
food  to  an  under- trial  prisoner  confined  to  the  hayalat  conunitied 
the  offence  described  in  s.  45  of  the  Prisons  Act.  Under  that  sec- 
tion whoever,  contrary  to  the  regulations  of  the  prison,  oonveys  or 
attempts  to  convey,  any  letter  or  other  article  not  allowed  by  sudi 
regulations,  into  or  out  of  any  such  prison,  shall,  on  conviction  be- 
fore a  Magistrate,  be  liable  to  rigorous  imprisonment  for  a  term  not 
exceeding  six  months,  or  to  fine  not  exceeding  two  hundred  rupees, 
or  to  both.  The  Local  Government,  by  virtue  of  the  power  given 
to  it  under  s.  64  of  the  Act,  is  empowered  to  make  rules  consist^t 
with  the  Act  as  to  the  food  and  clothing  of  criminal  prisoners,  and 
according  to  s.  S  of  the  Act  "criminal  prisoner"  means  a  person 
charged  or  convicted  of  a  crime.  Oh.  29  of  the  rules  framed  by 
the  Local  Government  refers  to  prison  dietary,  and  these  indude 
the  diet  scale  for  native  non-labouring  prisoners,  and  rule  418  pro- 
vides that  prisoners  under  trial  shall  receive  the  non-labouring 
prisoner's  rations  of  the  gaol,  and  the  non-labouring  ration  is  wheat- 
flour  (second  quality)  bajra^  dal^  vegetables,  oil  or  ghi,  firewood, 
chillies,  salt.  It  is  submitted  that  under  these  rules  an  under-trial 
prisoner  is  not  entitled  to  get  any  thing  besides  what  is  laid  down 
for  his  ration  in  the  above  rules.  He  is  not  entitled  to  procure 
cooked  food  from  home.  True  it  is  that  he  can  cook  his  own  food 
in  gaol,  unlike  the  convict  prisoner  who  is  not  allowed  that  piivi- 
l^e,  but  he  cannot  get  food  prepared  for  him  outside  the  gaoL 
Inasmuch  then  as  a  punishment  Lb  provided  for  the  breach  of  any 
of  the  prison  rules,  any  person  who  does  offend  against  any  of 
those  rules  commits  an  offence,  as  that  term  is  defined  in  s.  2,  Act 
XXVII  of  1870.  Lalai  entered  the  havalat  intending  to  give  an 
under-trial  prisoner  food,  that  is  to  say,  with  intent  to  commit  an 
offence,  and  thereby  committed  the  offence  of  OTiminal  trespass  as 
defined  in  s.  441  of  the  Indian  Penal  Code,  the  punishment  fe» 
which  offence  is  provided  in  s.  448  of  the  Code.  The  first  conviction 
therefore  of  the  defendant  by  the  Assistant  Magistrate  under  s.  448 
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of  the  Indian  Penal  Oode  was  good  and  valid  and  shoiild  not  have  1879 
l>een  quaahed  on  appeal.  Empbbss  oj 

Mnnahi  Xaahi  Prasad^  for  the  respondent,  contended  that  a  India. 
liayalat  was  not  a  prison  within  the  meaning  of  the  Prisons  Act.  Lalai. 
SaTalats  are  places  which  do  not  form  part  of  the  prisons.  They 
existed  before  the  Act  was  passed  and  the  Act  does  not  mention 
them.  The  prison  rules  do  not  expressly  prohibit  under-trial  pri- 
soners from  procuring  cooked  food  from  outside.  Such  prisoners 
can  cook  their  own  food,  and  the  prisoner  in  this  case  might  have 
prepared  *'purU**  for  himself.  There  is  no  reason  then  why  they 
should  not  be  prepared  outside  the  gaol  and  given  to  him. 

The  Junior  Oovernmeni  Pleader  in  reply. — Prisoners  can  only 
provide  their  food  out  of  the  rations  given  to  them  by  the  gaol 
authoritieSi  and  as  they  are  not  able  to  procure  any  food  for  them- 
selves from  outside  the  gaol,  it  is  an  ofEence '  against  the  prison 
regulations  to  take  food  inside  the  gaol. 

The  following  judgments  were  delivered  by  the  Division  Bench  : 

Stuart,  O.J. — These  are  two  appeals  by  the  Gtovemment 
against  two  acquittals  of  the  same  respondent,  and  on  the  same 
facts,  although  under  different  charges  or  different  denominations 
of  crime.  The  facts  common  to  both  cases  are  these : — On  or  about 
the  29th  April  1878  an  octroi  muharrir,  otherwise  called  a  chungi 
muharrir,  had  been  sent  to  the  havalat  at  Gorakhpur  on  a  charge 
of  embezzlement.  On  the  following  day  the  accused  Lalai  in 
company  with  his  brother  named  Lochau,  an  octroi  chaprasi,  came 
to  the  havalat  about  12  o'clock  noon  and  asked  the  head-constable^ 
Bakhtawar  Ehan,  who  was  in  charge  of  the  guard,  to  allow  them 
to  give  some  food  to  the  chungi  muharrir  who  was  confined  there' 
this  the  head-constable  refused  and  told  the  accused  and  his  bro- 
ther Lochan  to  go  away.  About  half  an  hour  after  an  alarm  was 
raised  by  a  constable  on  duty  that  some  one  was  on  the  top  of  the 
havalat  wall  where  there  is  a  platform  for  the  police  sentry.  The 
police  were  sent  to  the  spot  and  the  prisoner  was  taken.  On 
being  searched  there,  there  was  found  on  him  a  packet  of  *^purU  " 
(wheat-cakes  fried  in  ghi  or  oil)  and  vegetables,  and  these  together 
were  the  food  which  the  accused  and  his  brother  attempted  to 
give  to  Uie  octroi  muharrir.   On  these  facts'the  accused  Lalai  was 
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1879      first  charged  with  houae-treBpass  under  s.  448,  Indian  Penal 
Empbessof  Code,  and  tried  before  and  convicted  of  that  offence  by  the  Joint 
Ikdia     Magistrate,  and  sentenced  to  rigorous  imprisonment  for  Uiree 
La  LAI.    months.    On  appeal  to  the  Judge  the  Magistrate's  order 

reversed,  the  appeal  allowed,  and  the  accused  ordered  to  be  dis- 
charged ;  the  Judge's  order  to  that  effect  was  dated  Slst  May  1878. 
Subsequently  and  on  the  same  &cts  the  accused  respondent  vas 
tried  before  the  Deputy  Magistrate  of  Gorakhpur  on  a  charge 
preferred  under  s.  45  of  the  Prisons  Act  Xx  VI  of  1870,  and 
convicted  and  sentenced  on  the  19th  August  1878  to  rigorons 
imprisonment  for  three  months,  but  on  appeal  to  the  Judge  the 
Magistrate's  order  was  reversed  and  the  prisoner  again  released 
from  custody. 

It  would  be  convenient  to  notice  and  dispose  this  second  appeal 
first.  But  before  considering  the  merits  in  this  second  appeal,  I 
would  notice  an  objection  in  the  way  of  a  plea  of  res  judicata j  and 
which  objection  was  allowed  by  the  Judge.  In  this  case/'  he  said, 
^I  consider  that  there  can  be  no  doubt  that  appellant  has  been  im- 
prisoned for  committing  the  same  offence  for  which  he  was  tried 
and  sentenced  on  1 5th  May  1878,  and  released  on  appeal  on  dlsi 
May.  Under  these  circumstances  his  second  trial  and  imprison- 
ment for  the  same  offence  must  be  quashed  under  s.  460  of  the 
Criminal  Procedure  Code."  In  this  opinion  I  do  not  concur.  By 
the  second  paragraph  of  s.  460  it  is  provided  that  a  person  con- 
victed or  acqmtted  of  any  offence  may  afterwards  be  tried  for  any 
other  offence  for  which  a  separate  charge  might  have  been  made 
against  him  on  the  former  trial.  Under  s.  454,  Criminal  Procedure 
Code,  first  paragraph  which  provides  that  if  in  one  set  of  facts  so 
connected  together  as  to  form  the  same  transaction,  more  offences 
than  one  are  committed  by  the  same  person,  he  may  be  charged  with 
and  tried  for  every  such  offence  at  the  same  time; "  s.  460,  howevOT, 
providing  that  this  may  be  done  afterwards."  The  Judge's  ob- 
jection therefore  of  res  judicata  or  of  autre/oit  acquit^  as  they  would 
call  it  in  English  criminal  pleading,  fails,  and  the  second  proeeca- 
tion  and  all  that  followed  upon  it  were  perfectly  valid. 

But  on  the  merits  I  am  of  opinion  that  it  is  too  doubtful  a  case 
to  justify  Lalai's  conviction.    Lalai  was  charged  under  s.  45  of 
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Act  XXVI  oi  1870  of  an  ofEenoe  againflt  the  Prisons  Act,  in  that  1879 
be  had  taken  to  the  havalat  and  attempted  to  give  to  the  octroi  Ev pbbss 
mnharrir  food  contrary  to  the  prison  regulations.    Now  a  oonvio-  ^^^^^ 
tion  on  such  a  charge  involves  two  things :  first,  that  the  havalat  is  Lalai. 
ft  prison  within  the  meaning  of  that  term  in  s.  S  of  Act  XXYI  of 
1870,  and  secondly,  that  the  act  of  introducing  food  into  a  prison 
ia  prohibited  by  the  prison  regulations  and  therefore  an  offence. 
With  reference  to  the  first  point  a  prison  is  by  s.  3,  Act  XXYI  of 
1870^  defined  to  mean  ''any  gaol  or  penitentiary ^  and  includes  the 
c'uii^g-gi^ounds  or  buildings  occupied  for  the  use  of  the  prison/' 
meaning  by  a  gaol  or  penitentiary,  as  I  imderstand  those  terms,  a 
place  of  permanent  confinement  for  a  fixed  and  definite  period,  and 
not  a  mere  place  of  temporary  or  preliminary  custody,  which 
appears  to  be  the  meaning  of  the  term  havalatt   I  observe  that 
Act  XXYI  of  1870,  s.  30,  makes  a  clear  distinction  between 
oriminal  prisoners  before  trial  and    convicted  prisoners"  aud 
very  properly,  because  the  ultimate  condition  of  the  former  class 
has  yet  to  be  determined.    I  am  therefore  rather  of  opinion  that 
a  havalat  is  not  a  prison  within  the  meaning  of  s.  3^  Act  XXYI 
of  1870.   As  regards  the  second  point,  and  assuming  that  a  havalat 
is  a  prison  as  defined  by  s.  3,  Act  XXYI  of  1870,  I  doubt  very 
much  whether  the  act  of  introducing  food  into  a  havalat  in  the 
way  alleged  in  this  case  was  an  offence  against  the  prison  regpila- 
tions.   Such  an  act  cannot,  I  consider,  be  deemed  to  be  such  an 
offence  unless  it  can  be  shown  to  be  so  against  some  prohibitory 
law  or  regulation.    Now  I  can  find  nothing  of  that  character 
either  in  Act  XX  VI  of  1870  or  in  the  rules  for  the  management 
and  discipline  of  prisoners  adopted  under  the  Act.  This  conviction 
appears  to  proceed  on  s.  46  of  the  Act,  clause  3,  where  it  is  provided 
that    whoever  contrary  to  such  regulations  (of  the  prison)  con- 
veys or  attempts  to  convey  any  letter  or  other  article  not  allowed  by 
9ueh  regulations  into  or  out  of  any  such  prison  or  place  "  shall,  on 
conviction,  be  liable,  &o.   The  question  thus  at  once  arises  whether 
the  food  attempted  to  be  taken  into  the  havalat  by  the  accused 
was  an    article  "  within  the  meaning  of  this  section.  According 
to  the  principles  upon  which  statute  laws  are  usually  interpreted 
"article''  here  would  mean  something  of  the  same  kind  with  a 
letter  such  as  other  documents  or  a  newspaper  or  a  book  or  other 
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1879      matter  brought  to  the  aooused  in  a  printed  or  written  form,  and 
Emfebss  of  whatever  else  may  have  been  intended,  food  does  not  neoeeserily 
India     oome  within  the  category,  and  this  being  a  criminal  case,  we  are 
Lalai.     not  to  determine  against  an  accused  person  what  is  not  plainly 
expressed  or  necessarily  implied.   Then  as  to  the  prison  regula- 
tions, I  was  referred  to  No.  418  which  is  one  of  the  rules  relating 
to  prisoners  under-trial  (and  I  presume  received  into  havalat  for 
that  purpose).    This  rule  provides  that  such  prisoners  shall  receive 
the  non-labouring  rations  of  the  gaol  with  certain  additions  of  ghi 
and  mustard  oil.    I  was  also  referred  to  rule  524  which  presmbes 
a  dietary  for  native  prisoners  with  a  suggestion  that  sudi  was  the 
food  the  prisoners  where  to  receive,  and  no  other.  That  may  have 
been  the  intention  of  the  rule,  but  such  intention  is  nowhere  ezjrae- 
ed,  nor  can  I  find  any  prohibition  whatever  against  a  friend  of  a 
prisoner  in  custody  before  trial  and  not  after  conviction  doing  what 
is  here  charged  against  Lalai.    And  again,  I  say  we  must  not 
forget  that  this  is  a  criminal  case  in  which  the  presumption  is 
against  guilt,  and  we  are  not  to  assume  that  guilt  without 
some  express  rule  to  the  contrary,  or  without  evidence  which 
necessarily  and  irresistibly  shows  or,  it  may  be,  implies  the 
accused's  complicity.    In  fact  these  prison  regulations  merely 
prescribe  the  diet  that  is  to  be  given  to  different  classes  of  prisoners 
without  any  other  meaning  in  a  penal  sense,  and  there  is  nowhere 
in  any  of  them  any  rule  or  order  against  such  a  contribution  to  a 
prisoner's  food  as  Lalai  attempted  in  the  present  case.   It  is  also 
to  be  observed  that  Lalai  and  his  brother  came  openly  in  the  first 
instance  to  the  havalat,  and  requested  permission  of  the  head- 
constable  to  give  their  friend  who  was  in  custody  then  a  little  food. 
This  was  refused,  but  it  does  not  appear  that  Lalai  was  then  in- 
formed that  what  he  asked  permission  to  do  was  against  the  rules 
of  the  havalat,  much  less  that  it  was  a  criminal  offence  to  give  a 
little  puri  to  a  prisoner  there.   It  may,  as  I  have  suggested^  be  rea- 
sonable to  believe  and  to  imply  that  the  diet  detailed  in  a  priscm 
regulations  was  to  be  all  the  food  that  the  prison  authorities  were  to 
provide,  but  it  does  not  therefore  follow  that  what  was  here  done 
was  a  criminal  violation  of  the  regulations,  unless  we  are  to  read 
s.  45  of  the  Act  otherwise  than  I  have  done  and  so  as  to  inotude 
within  its  sanction  what  Lalai  attempted.   But  I  repeat  Qm  is  a 
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orimmal  case  and  everything  charged  against  the  accused  should,  to  1879 
justify  his  conviction,  be  dearly  shown  to  be  contrary  to  express  Empbess  of 
law,  and  not  merely  to  be  implied  by  any  covert  inference,  however  I»i>i^ 
reasonable  unless  it  be  irresistible.  Lalai. 

For  all  these  reasons  I  consider  the  validity  of  Lalai's  convic- 
tion under  Act  XXVI  of  1873  is  too  doubtful,  and  I  would  quash 
it. 

This,  so  far  as  my  judgment  is  concerned,  determines  the  second 
appeal  before  us,  and  I  shall  now  proceed  to  dispose  of  the  other  or 
first  appeal,  and  with  a  like  result.  The  legality  of  the  conviction 
in  this  first  appeal  depends  on  the  solution  of  the  question  whether 
what  Lalai  did  was  an  offence"  within  the  meaning  of  s.  40  of 
the  Indian  Penal  Code  and  Act  XXVI  of  1870.  That  question  I 
have  already  determined  by  the  opinion  I  have  expressed  in  the 
seoond  appeal  to  the  effect  that  what  Lalai  did  was  not  an  offence 
as  that  term  is  so  defined,  or  what  is  the  same  thing,  that  what 
he  did  was  of  too  doubtful  a  character  to  necessitate  conviction 
as  an  offence.  That  being  so,  Lalai  was  neither  guilty  of  criminal 
trespass  nor  of  house-trespass,  the  intent  to  commit  an  offence  being- 
essential  under  both  sections.  I  would  therefore  disallow  the  appeal 
and  affirm  the  order  of  the  Judge  in  both  these  respects. 

Spankib,  J.— -It  appears  to  me  that  on  the  &cts  found  Lalai 
Ahir  did  commit  the  offence  of  criminal  trespass.  It  was  established 
by  the  evidence  that  an  octroi  muharrir  had  been  sent  to  the 
havalat  at  Gt)rakhpur  in  custody  on  a  charge  of  embezzlement. 
The  next  day  Lalai  Ahir  came  to  the  havalat  about  noon  and  asked 
the  head-constable  in  charge  of  the  guard  to  allow  him  to  give 
some  food  to  the  muharrir.  The  head-constable  refused  to  do  sa 
and  warned  him  off.  Sometime  afterwards  an  alarm  was  raised 
that  some  one  was  on  the  top  of  the  havalat  wall,  where  there^ 
is  a  platform  for  the  police  sentry.  Constables  were  sent  to  the^ 
spot  and  Lalai  Ahir  was  caught.  On  being  searched,  a  packet 
of  ^^puris^^  and  vegetables  were  found  on  his  person.  The 
Assistant  Magistrate  being  of  opinion  that  a  havalat  does  not  come 
under  the  definition  of  a  prison  within  the  terms  of  s.  3,  Act  XXVI 
of  1870,  convicted  Lalai  Ahir  on  the  charge  of  house-trespass  under 
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1870      8.  448,  Indian  Penal  Code.   The  SessionB  Judge  oonadered  that 
Empbbss  op      ofEence  had  been  committed.    Lalai  had  entered  the  hayalat  for 
India     the  purpose  of  giving  food,  and  the  giving  food  under  such 
Lalai.     oiroumstanoes  was  not  punishable  by  law.    He  therefore  annulled 
the  conviction. 

Under  s.  441,  Indian  Penal  Code,  whoever  commits  Griminal 
trespass,  by  entering  into  or  remaining  in  any  building,  tent,  or 
vessel  used  as  a  human  dwelling,  or  any  building  used  as  a  place 
for  worship,  or  as  a  place  for  the  custody  of  property,  is  said  to 
commit  house-trespass.  This  havalat  or  lock-up  is  certainly  a 
place  used  as  a  human  dwelling.  Its  ofiSoers,  guards,  and  persons 
accused  of  ofEences  occupy  it  as  a  dwelling  place.  The  iotroduo- 
tion  of  any  part  of  the  trespasser's  body  is  entering  and  sufficient  to 
constitute  house-trespass.  But  the  trespass  must  be  (^iininaL 
Under  s.  441,  Indian  Penal  Code,  whoever  enters  into  or  upon 
property  in  the  possession  of  another,  with  intent  to  commit  an 
offence,  or  to  intimidate,  insult,  or  annoy  any  person  in  possession  of 
such  property;  or  having  lawfully  entered  into  or  upon  such  pro- 
perty, unlawfully  remains  there  with  intent  thereby  to  intimidate, 
insult,  or  annoy  any  such  person,  or  with  intent  to  commit  an 
offence  is  said  to  commit  criminal  trespass.  Now  Lalai  Ahir  himself 
was  a  constable  enrolled  under  the  Police  Act,  and  a  paUio 
servant.  Presumably  he  was  quite  aware  that  he  was  entering  a 
place  in  which  parties  accused  of  offences  were  kept  in  custody, 
and  that  the  head-constable  of  the  guard  was  only  doing  his  duty 
when  he  refused  to  allow  him  to  give  food  to  a  person  in  custody 
and  warned  him  to  leave  the  premises,  which  he  did  do.  But 
instead  of  keeping  away,  he  managed  to  effect  another  entry  and 
was  caught.  After  due  warning  from  the  head-constable  in  charge 
of  the  building  who  was  lawfully  in  possession  of  it,  that  he  could 
not  be  allowed  to  give  food  to  a  person  in  custody  therein,  and 
after  being  told  to  leave  the  building,  he  is  found  after  a  short 
interval  on  the  top  of  the  wall  with  the  food  and  vegetables,  whidi 
he  was  told  could  not  be  given  to  the  prisoner,  concealed  on  his 
person.  Wemust  judge  of  his  intent  from  his  conduct,  and  it  appean 
to  me  that  his  re-entry  into  the  lock-up  was,  on  the  Jhcts  estab- 
lished, made  with  an  intent  to  commit  an  offence  against  prison 
regulations  and  rules,  and  thereby  an  offence  against  the  Priaona 
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Act.  If  he  had  no  Buoh  intention,  why  did  he  oonoeal  the  food,  1879 
and  re-enter  a  building  which  he  had  been  told  to  leave  ?  Eupsbss  < 

India 

V. 

There  cannot  I  think  be  a  doubt  that  to  secretly  introduce  food  I'Alai. 
into  the  lock-up  was  an  offence  against  the  Prisons  Act  and  there- 
fore the  offence  of  criminal  trespass  was  committed,  and  on  the 
facts  found,  which  are  also  beyond  a  doubt,  the  offence  of  house- 
trespass  was  also  committed.    The  conviction  therefore  under  s. 
448  .might  have  been  sustained  by  the  Sessions  Judge.    But  if 
there  had  been  any  room  for  doubt,  the  second  conviction  under  s. 
45  of  Act  XXVI  of  1870  appears  to  have  been  good.   I  cannot 
admit  that  a  havalat  or  lock-up  is  not  a  prison  within  the  meaning 
of  the  Act.    In  s.  3  prison  means  any  gaol  or  penitentiary,  and 
includes  the  airing-grounds  or  other  grounds  or  buildings  occupied 
for  the  use  of  the  prison.   Criminal  prisoner  means  any  prisoner 
charg^ed  with  or  convicted  of  a  crime.   By  s.  4  the  Local  Govern- 
ment is  to  provide  for  prisoners  accommodation  in  a  prison  or 
prisons  constituted  and  regulated  in  such  manner  as  to  comply 
with  the  requisitions  of  this  Act  in  respect  to  the  separation  of 
prisoners.    By  s.  30,  d.  3,  criminal  prisoners  be/ore  trial  shall 
be  kept  apart  from  convicted  prisoners.   By  ss.  34  and  35  a  civil 
prisoner  may  TniimfAm  himself  but  is  not  allowed  to  sell  any  part 
of  his  food,  clothing,  bedding  or  necessaries  to  any  other  prisoner. 
By  B.  45  whoever,  contrary  to  the  regulations  of  the  prison, 
conveys,  or  attempts  to  convey,  any  letter  or  other  article  not 
allowed  by  such  regulations  into  the  prison,  is  liable  on  conviction 
to  rigorous  imprisonment  for  a  period  not  exceeding  six  months, 
or  to  a  fine  not  exceeding  Es.  200,  or  to  both.   By  s.  54  the 
Liocal  Government  may  make  rules  consistent  with  the  Act, 
amongst  others,  as  to  the  food  and  clothing  of  criminal  prisoners. 
The  Government  has  exercised  such  powers,  and  rule  417  allows 
prisoners  under  trial  to  cook  their  own  food,  and  directs  that  they 
shall  be  subjected  to  no  further  restraint  than  is  absolutely  neces- 
sary for  their  safe  custody.   Rule  418  directs  that  these  prisoners 
under  trial  shall  receive  the  non-labouring  rations  of  the  jail,  with 
the  addition  of  two  chittaks  of  ghi  or  mustard  oil  to  each  group  of 
25  prisoners,  the  oil  to  be  given  with  their  vegetables  and  the  ghi 
with  their  ddl.    So  that  the  food  they  are  allowed  to  cook  is  not 
food  which  they  purchase  for  themselves,  but  food  which  is  supplied 
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1879     as  rations.   The  head  of  a  prison  is  the  Superintendent  (s.  7  of  the 

Emfbbss  of  -^ot),  and  the  Inspector-General  of  Prisons  for  the  North-Westem 

Iia)iA     Provinces  has  been  vested  with  the  general  control  and  supermtea- 

Lalai.     dence  of  all  prisons  situate  in  the  territories  under  the  Gt)vemm6nt, 

North-Western  Provinces  (s.  6).    By  the  424th  rule  made  by  the 

Government,  the  Inspector-General  of  Prisons  is  to  exeroifle  a 

legitimate  watchfulness  over  the  numbers  and  excessive  detention 

of  prisoners  confined  in  the  havalats  under  his  inspection«  and  to 

call  the  attention  of  Government  to  the  subject  if  oircumstanoes 

necessitate  this  action.    The  classification  of  gaols  in  the  Noith- 

"Westem  Provinces  authorized  by  the  Government  includes  (i) 

Central  Prison,  (ii)  1st  class  District  gaols,  (iii)  2nd  class  District 

gaols,  (iv)  3rd  class  District  gaols,  (v)  4th  class  District  gaoh, 

(vi)  look-ups  (1) .  But  it  may  be  said  that  these  lock-ups  are  within 

the  prisons,  and  persons  committed  for  trial  by  the  Magistrate  are 

confined  therein,  and  that  the  term  look-up  does  not  include  Uie 

Magistrate's  havalat.  This  however  is  not  the  case,  as  Rule  14,  p. 

18  of  the  work  just  cited  above,  directs  that — In  lo(^-upB  shsll 

be  confined  all  the  prisoners  under  trial  before  any  Court,  unless, 

where  the  lock-up  is  separate  from  the  District  gaol,  the  Magistrate 

or  committing  ofiScer  may  think  it  necessary  for  greater  security  to 

send  any  prisoner  committed  to  the  Sessions  to  the  District  gaoL 

On  the  27th  August  1864  the  Lieutenant-Gt>vemor  was  pleased 

to  approve  of  the  proposal  that  aU  the    havalats "  (lock-ups)  in 

the  North-Western  Provinces  should  be  placed  under  the  supmi- 

sion  of  the  Inspector-General  of  Prisons  from  1st  May  1865  (2). 

The  resolution  also  approved  of  the  suggestions  made  by  the 

Inspector-General  of  Prisons  regarding  the  diet  and  clothing  to 

be  supplied  to  prisoners  under  trial. 

The  Magistrate  of  Gorakhpur  reports  to  this  Court  that  up  to 

1862  the  gaol  and  lock-up  were  under  charge  of  the  Magistrate  of 

the  District.  In  1862  the  gaol  was  placed  under  charge  of  the  CvnX 

Surgeon  as  Superintendent.  But  the  look-up  remained  as  before  in 

charge  of  the  Magistrate.  In  1 864  it  was  placed  under  the  superri- 

sion  of  the  Inspector-General  of  Prisons  under  the  Government  order 

dated  27th  August  1864  quoted  above,  and  in  1868  it  was  also 

(1)  Hales  for  the  management  and      (2)  General  Department,  No.  t66BA. 
discipline  of  prisons  antnorized  by   of  1864,  dated  ^aini  Tal,  the  2Ttli 
Government,  Worth- Western  Pro-   August  1864. 
vinces,  published  at  Allahabad  in 
1874. 
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plaoed  under  the  sapervislon  of  the  medical  ofiSoer  in  charge  of  the  1879 
district  gaol  by  order  dated  28th  July  1868(1).  Empbess  of 

It  appears  therefore  to  be  quite  certain  that  the  Magistrate's  ^^^^^ 
Kavalat  or  look-up  is,  under  the  rules  which  the  Local  Government  Lalai. 
IB  authorized  by  s.  64  of  the  Act  to  make,  a  fifth  class  gaol  within 
the  meaning  of  prison  as  defined  in  s.  3  of  the  Act,  and  therefore 
if  the  accused  committed  any  breach  of  the  regulation  in  force  and 
authorized  to  be  made  by  the  Prisons  Act,  the  conviction  would 
be  legal,  if  had  under  s.  45  of  the  Act.  On  the  merits  there  can 
be  no  doubt  that  the  facts  proved  in  the  second  case  show  that  an 
attempt  was  made  to  introduce  to  a  prisoner  charged  with  an 
ofEenoe  articles  of  food  not  allowed  by  the  regulations.  I  would 
therefore  decree  the  appeal  and  reverse  the  decision  of  the  Sessions 
Judge  and  re-afiSrm  the  conviction  and  sentence  passed  under  s. 
45  of  Act  XXVI  of  1870. 

I  would  also  decree  the  appeal  in  the  house-trespass  case,  but 
as  the  subsequent  conviction  by  the  Magistrate  has  been  afiSrmed 
in  the  other  case,  I  do  not  think  it  necessary  to  do  more  than  reverse 
the  Sessions  Judge's  order  and  to  approve  the  conviction  of  the 
Assistant  Magistrate.  There  does  not  appear  to  be  anylnecessity 
for  pressing  the  sentence  against  the  accused  under  s.  448,  Indian 
Penal  Code,  and  it  might  be  remitted. 

The  learned  Judges  of  the  Division  Bench  having  differed  in 
opinion,  the  case  was  consequently  referred  to  Oldfield,  J.,  under 
B.  271B.  of  Act  X  of  1872. 

Oldfibld,  J. — I  will  first  deal  with  the  ofEence  under  s.  45  of 
Act  XXVI  of  1870. 

The  definition  of  the  word  prison  in  s.  8  of  that  Act  appears  to 
me  to  include  a  havalat  or  lock-up  in  which  prisoners  under  trial 
are  confined.  That  such  was  the  intention  of  the  Act  would  appear 
from  the  definition  of  criminal  prisoner  in  s.  3,  which  ''means  any 
prisoner  charged  with  or  convicted  of  an  offence,"  and  by  the  Act 
treating  of  prisoners  under  trial  as  well  as  conviction.  It  is 
unnecessary,  however,  for  me  to  determine  this  point,  for  assum- 
ing that  an  offence  against  the  prison  regulations  of  the  nature  of 

(1)  Government,  North- Western    sioners  of  Divisions,  dated  Naini 
Provinces*  Circular  No.  9A.  of  1868»    Tal,  28Ui  July  1868. 
Vo.  148A.  of  1868,  to  all  Commis- 

44 
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1879      those  provided  for  in  s.  45  committed  with  reference  to  a  prifioner 
Emfbbss  of  under  trial  confined  in  the  havalat  will  be  an  offence  under  &  45^  I 
India  unable  to  hold  that  such  an  offence  has  been  committed  in  this 

V, 

Lalai.  case.  The  offence  alleged  against  the  accused  is  that  he  couTeyed 
or  attempt  to  convey  some  food  to  a  man  confined  in  the  havalat 
and  under  trials  and  by  doing  so  has  contravened  s.  45  of  AotXXYI 
of  1870,  which  provides,  inter  alia^  that  "whoever,  oontraiy  to 
such  regulations  {ue.,  the  regulations  of  the  prison),  conveys  or 
attempts  to  convey,  any  letter  or  other  article  not  allowed  by  sadi 
regulations  into  or  out  of  any  such  prison  or  place,  shall  on  convio- 
tion  before  a  Magistrate  be  liable  to  rigorous  imprisonment  for  a 
term  not  exceeding  six  months,  or  to  fine  not  exceeding  Bs.  200,  or 
to  both/'  Before,  however,  a  conviction  can  be  had  under  this  part 
of  s.  45,  it  must  be  shown  that  to  convey  food  to  a  prisoner  in  the 
havalat  is  contrary  to  the  regulations  of  the  prison.  Now  the  only 
regulations  on  the  subject  to  which  we  are  referred  is  role  418  of 
Rules  for  the  management  and  discipline  of  prisoners  in  the  Nozth- 
Westem  Provinces  issued  under  the  authority  of  Government  under 
s.  54  of  the  Prisons  Act.  This  rule  refers  to  prisoners  under  trial 
and  amongst  other  provisions  provides  that  they  shall  receive  the 
non  labouring  rations  of  the  gaol  with  the  addition  of  two  chittaks 
of  ghi  or  mustard-oil  to  each  group  of  25  prisoners,  the  oil  to  be 
given  with  their  vegetables,  and  the  ghi  with  their  dal ;"  and  the 
authorised  scale  of  dietary  is  laid  down  in  rule  524. 

It  is  urged  that,  inasmuch  as  these  rules  provide  a  particular 
ration  of  food  to  be  supplied  by  the  prison  authorities,  it  is  contra- 
ry to  the  regulations  to  convey  any  food  to  such  prisoners,  and  to 
do  so  will  amouut  to  the  offence  contemplated  in  s.  45.  But  this 
contention  cannot,  in  my  opinion,  be  maintained.  To  render  the 
act  of  conveying,  or  attempting  to  convey,  any  articles  to  a  prisoner 
in  havalat  penal,  it  must  be  shown  distinctly  that  there  is  a 
regulation  which  prohibits  it.  The  rules  in  question  merely  deal 
with  the  articles  of  food  which  such  prisoners  are  to  receive  from 
the  prison  authorities ;  they  contain  no  prohibition  against  their 
receiving  any  other  supplies  of  food,  or  any  prohibition  against 
any  person  conveying  or  attempting  to  convey  food  to  them;  and 
we  are  not  at  liberty  to  make  assumptions  or  introduce  prohibitions 
not  contained  in  the  regulations.   We  cannot  hold  that  an  act  done 
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"by  a  person  is  **  contrary  to  the  regulations  "  merely  because  it  is  1879 
something  not  afifirmatively  allowed  by  the  regulations.    I  hold  Empbess  < 
tlierefore  that  the  oonyiotion  under  s.  45,  Act  XXVI  of  1870,  I»i>i^ 
oaxmot  be  maintained,  and  it  will  follow  that  there  can  be  no  Lalaz. 
oonvioiion  of  the  ofEenoe  of  house-trespass  or  criminal  trespass^  since 
it  oannot  be  shown  that  there  was  the  intent  required  to  constitute 
criminal  trespass.   It  is  not  urged  that  there  was  an  intent  to  oom- 
znit  an  ofEence  punishable  under  the  Penal  Oode,  and  there  was 
none  to  commit  an  offence  punishable  under  special  or  local  law, 
since  the  only  offence  under  such  a  law  to  which  such  an  intent 
could  be  referred  is  the  offence  under  s.  45,  Act  XXVI  of  1870, 
wliioh  in  my  opinion  is  not  proved  in  this  case. 

I  therefore  aflSrm  the  order  of  the  Judge  in  both  the  appeals 
before  this  Court. 

Appeah  dismissed, 
APPELLATE  CIVIL, 

Btfore  Sir  Bohert  Stuart^  KU,  Chief  Justice,  and  Mr,  Justice  Pearson.  1879 
SUBJAN  SINGH  (Dbmndawt)  v.  JAGAN  NATH  SINGH  (Pluntifp).* 
Mortgag&^Property  situated  partly  in  Oudh  and  partly  in  the  N.-W.  P.— 
Foreclosure—Eegulation  XVII  qflSOe,  s.  8. 

Where  a  mortgage  of  land  situated  partly  in  the  District  of  Sh&hjahinpur 
in  the  North- Western  Provinces  and  partly  in  the  District  of  Xheri  in  the 
Province  of  Oudh  was  made  by  conditional  sale,  and  the  mortgagee  applied 
to.  the  District  Court  of  Shdhjahimpur  to  foreclose  the  mortgage  and  render 
the  conditional  Bhle  conclusive  in  respect  of  the  whole  property,  and  that 
Court  granted  such  application,  held,  with  reference  to  the  ruling  of  the 
Privy  Council  in  Bas  Muni  Dibiah  v.  Pran  Kishen  Das  (1),  that,  where 
mortgaged  property  is  situated  in  two  Districts,  an  order  of  foreclosure  re- 
lating to  the  whole  property  may  be  obtained  in  the  Court  of  either  District, 
that  the  circumstance  that  Oudh  was  in  some  respects  a  distinct  Province 
from  the  North-Westem  Provinces  did  not  take  the  case  out  of  the  operation 
of  that  ruling,  inasmuch  as  Begulation  XVII  of  1806  was  in  force  in  Oudh 
as  well  as  in  the  North- Western  Provinces  at  the  time  of  the  foreclosure 
proceedings. 

This  was  a  suit  to  have  a  oonditional  salo  dated  the  16th 
November  1866  declared  absolute,  and  to  obtain  the  possession  of 

•First  Appeal,  No.  166  of  1878,  from  a  decree  of  Maiilvi  Zain-ui-Abdm. 
Subordinate  Judge  of  Sh&hjahanpnr,  dated  the  2»th  August  1878. 

(1)  4  Moore's  Ind.  App.,  S92. 
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^8^^  the  land  mortgagecL  The  mortgaged  land  was  situated  partly 
SuBJAN  within  the  District  of  8hihjah£npiir  in  the  North-Westem  Pio- 
SiNQH  >vinoes,  and  partly  within  the  District  of  Elieri  in  the  Province  of 
Jaoan  Nath  Oadh.  The  application  to  foreclose  the  mortgage  and  render  the 
conditional  sale  oondosiYe  in  respect  of  the  whole  property  was 
preferred  to  the  District  Court  of  Shdhjahinpur.  That  Court  senred 
the  mortgagors,  through  the  District  Court  of  Kheri,  with  the 
notice  of  foreclosure  require  by  s.  8  of  Begulation  XVII  of  1806. 
The  present  suit  was  instituted  in  the  Court  of  the  Subordinste 
Judge  of  Sh£hjah&npur.  The  defendants  contended,  inUr  alia^  that 
the  District  Court  of  Sh£hjahdnpur  was  not  competent,  in  respect 
of  the  land  situated  in  the  District  of  Kheri,  to  grant  the  applioa- 
tion  for  foreclosure,  such  land  being  situated  beyond  the  local  limitB 
of  its  jurisdiction,  and  consequently  the  foreclosure  proceedings  in 
respect  of  such  land  were  invalid,  and  the  suit  in  respect  thereof  was 
not  maintainable.  The  Subordinate  Judge  held  that  the  Districi 
Court  of  Sh&hjahdnpur  was  competent  to  grant  the  application  for 
foreclosure  in  respect  of  the  land  situated  in  the  District  of  Kheri, 
and  the  foreclosure  proceedings  were  valid  in  respect  of  such  land, 
and  gave  the  plaintiff  a  decree. 

The  defendant  appealed  to  the  High  Court  raising  the  same 
contention  as  to  the  validity  of  the  foreclosure  proceedings  as  he 
had  raised  in  the  Court  below. 

Mr.  Conlan  and  Munshi  Sukh  Ramj  for  the  appellant. 

Mr.  Cokin  and  the  Junior  Oovernment  Pleader  (Babu  Dwarha 
Nath  Banarjt)^  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Fbabson,  J. — The  first  and  last  of  the  pleas  in  appeal  are  not 
pressed  and  are  indeed  admitted  not  to  be  tenable.  The  second 
plea  is  over  ruled,  in  reference  to  the  Privy  Council's  ruling  in 
the  case  of  Rob  Muni  Dibiah  v.  Fran  Kiahen  Dm  decided  on  the 
27th  June  1848  (1),  that^  according  to  s.  8,  Begulation  XYII 
of  1806,  where  mortgaged  property  is  situate  in  two  Districts,  an 
order  of  foreclosure  relating  to  the  whole  property  may  be  obtained 
In  the  Court  of  either  District.  The  circumstance  that  Oudh  is  in 
(1)  4  Moore's  Ind.  App.,  S92. 
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some  respects  a  distinct  Province  from  the  North-Western  Provinces  1879 
does  not,  in  our  opinion,  take  the  case  out  of  the  operation  of  that  Subjan 
xnling,  inasmuch  as  Eegulation  XVII  of  1 806  was  in  force  in  Oudh  Singh 
aB  "well  as  in  the  North-Westem  Provinces  at  the  time  of  the  JaoinNath 
foreclosure  proceedings.    The  appeal  is  dismissed  with  costs.  Singh. 

Appeal  dismissed. 


Btfore  Mr,  Justice  Pearson  and  Mr,  Justice  Spanhie. 

JAMNA  (Plaintifp)  v.  MACHtJL  SAflU  (Defendant) 
Hindu  Widow — Maintenance. 

A  wife  is,  under  the  Hindu  law,  in  a  sabordinate  sense,  a  co-owner  with 
her  husband:  he  cannot  alienate  his  property,  or  dispose  of  it  by  will,  in 
such  a  wholesale  manner  as  to  deprive  her  of  maintenanoe. 

Meld  therefore,  where  a  husband  in  his  lifetime  made  a  gift  of  his  entire 
estate  leaving  his  widow  without  maintenanoe,  that  the  donee  took  and  held 
such  estate  subject  to  her  maintenance. 

This  was  a  suit,  instituted  in  April  1877,  for  a  declaration  of  the 
plaintiff's  right  to  an  allowance  for  her  maintenanoe  of  Bs.  25  per 
mensem.  The  plaintiff  was  the  widow  of  Eamjewan,  and  the  de- 
fendant was  Eamjewan's  nephew,  to  whom  Bamjewan  had  in  his 
lifetime,  shortly  before  his  death,  made  a  gift  of  all  his  real  and 
personal  estate,  under  which  the  defendant  had  acquired  possession 
of  such  estate  in  Bamjewan's  lifetime.  The  material  portion  of 
the  deed  of  gift,  which  was  dated  the  8th  January  1850  was  as 
follows :  "  I  have  made  a  gift  of  my  whole  and  entire  property  and 
possessions  in  lands,  capital,  houses  made  of  bricks  and  mud 
situated  in  the  city  aforesaid,  both  ancestral  and  mortgaged,  &c., 
money,  ornaments,  vessels,  carpets,  cash,  Ac,  such  as  fall  under 
the  denomination  of,  and  are  called,  property,  constituting  my  whole 
estate  and  right,  to  Machul,  son  of  Munna  LaU  and  my  nephew, 
who  carries  on  the  business  of  the  firm  jointly  with  me,  and  whom 
in  absence  of  a  son  I  have  adopted  as  my  son :  I  have  made  him 
its  proprietor  and  my  representative  :  the  gift  is  valid,  and  lawful, 

•  Second  Appeal,  No.  1027  of  1878,  from  a  decree  of  M.  Brodhurst,  Esq  , 
Judge  of  Benares,  dat^  the  Ist  June  1878,  affirming  a  decree  of  Panmt 
Jagat  Narain,  Subordinate  Judge  of  Jaunpur,  dated  the  11th  May  1877. 
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^^^^  it  vests  property  and  is  just  and  proper :  it  is  made  in  the  form 
Jams  A  of  sila  (gift  to  a  relative)  without  any  dispute,  and  without  any 
Machul  ^^sideration  or  hopes  (from  the  donee) :  it  is  unconditional  and 
Sahu.  free  from  yioious  and  false  conditions  :  I  have  put  the  said  donee 
in  possession,  in  my  plaoe,  in  respect  of  the  whole  and  entire  pro- 
perty the  subject  of  the  gift  aforesaid,  which  is  free  from  all  defects 
and  disputes :  I  have  exempted  this  gift  wholly  from  any  claim  of 
resuming  it:  the  said  donee  may  realize  by  virtue  of  this  deed 
all  that  is  due  from  the  tenants  on  account  of  immoveable  property 
and  the  money  due,  and  may  enjoy  and  possess  the  villages  under 
zur-i-peshgi  lease,  &c.,  by  having  his  name  recorded  in  respect  of 
the  same :  in  short  he  may  enjoy  and  possess  all  the  villages  sold 
and  mortgaged  to,  or  taken  on  farm  or  purchased  at  auction  and 
held  by,  me :  after  my  death  none  of  my  heirs  shall,  for  any  rea- 
son or  cause,  have  any  right,  daim,  or  cause  of  action  thereto: 
and  as  the  said  donee  has  accepted  the  said  gift  and  transfer  of 
property,  these  few  lines  have  been  executed  in  the  shape  of  gift 
and  assignment  of  proprietary  right,  which  may  serve  in  evidence 
when  required." 

The  defendant  set  up  as  a  defence  to  the  suit  that  he  was  not 
bound  to  maintain  the  plaintiff,  and  that  Bamjewan  had  provided 
for  the  plaintifE's  maintenance  by  gifts  of  money  and  jewels.  The 
Court  of  first  instance  held  that,  inasmuch  as  the  defendant  had 
not  succeeded  to  the  estate  of  Eamjewan  by  inherit€moe,  and 
inasmuch  as  the  deed  of  gift  did  not  provide  for  the  plaintiff's 
maintenance,  and  the  defendant  had  not  entered  into  any  agree- 
ment to  maintain  her,  the  defendant  was  not  legally  bound  to 
maintain  the  plaintiff.  The  Oourt  of  first  instance  accordingly 
dismissed  the  suit,  without  determining  the  second  issue  raised 
by  the  defence,  observing  that  the  plaintiff  might  have  impugned 
the  gift  on  the  ground  that  no  provision  had  been  made  for  her 
muntenanoe,  had  she  not  acquiesced  in  its  validity  for  so  long  a 
period  of  time.  On  appeal  by  the  plaintiff  the  lower  appellate 
Court  affirmed  the  decision  of  the  Court  of  first  instance,  observ- 
ing with  reference  to  the  second  issue  raised  by  the  defence,  that 
the  great  delay  which  had  occurred  in  the  institution  of  the  suit 
supported  the  defendant's  assertion  that  the  plaintiffs  husband 
had  made  a  provision  for  her. 
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The  plaintifi  appealed  to  the  High  Oonrt,  contending,  amongst  1879 

other  things,  that  she  was  entitled  to  be  maintained  ont  of  her  j^^ka 

husband's  estate,  and  that  the  defendant  was  equitably  bound  to  -^j^^^^ 

maintain  her,  it  not  being  shown  that  any  provision  had  been  Sahu. 
made  for  her  maintenanoe  by  her  husband. 

The  Senior  Oovemment  Pleader  {Lata  Juala  Prasad)  ^  for  the 
appellant. 

Munshi  Sanuman  Prasad^  Pandit  Bishambhar  Nath^  and  Lala 
Johhu  Lalf  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : 

PsABSON,  J. —The  lower  Courts  have  disallowed  the  plaintiff's 
daim  to  be  maintained  out  of  her  husband's  estates  given  by  him 
on  the  8th  January  1850^  shortly  before  his  death,  to  the  defendant, 
who  was  his  nephew  and  partner  in  business,  and  who  is  stated  in 
the  deed  of  gift  to  have  been  adopted  by  him  as  a  son,  on  the 
ground  that,  under  the  terms  of  that  instrument,  which  bestows  the 
whole  estate  on  him  without  exception,  reservation,  or  condition, 
she  has  no  right  to  what  she  claims.  I  am  not  prepared  to  hold 
that  the  deed  has  been  misconstrued,  but  the  second  groimd  of  the 
appeal  appears  to  me  to  be  valid.  A  wife  is,  under  the  Hindu  law, 
in  a  subordinate  sense  a  co-owner  with  her  husband ;  he  cannot 
alienate  his  property  or  dispose  of  it  by  will  in  such  a  wholesale 
manner  as  to  deprive  her  of  maintenance;  and  I  am  therefore  of 
opinion  that  the  donee  of  the  entire  estate  must  be  deemed  to  have 
taken  and  to  hold  it  subject  to  her  maintenance.  This  opinion  is 
supported  by  the  remarks  at  p.  866  of  West  and  Buhler's  Hindu 
Law  of  Inheritance  and  Partition,  2nd  ed.,  and  the  Privy  Council 
decision  dated  30th  November  and  2nd  December  1852  in  the  case 
of  Sonatun  ByMch  v.  Sreemutty  JugguUoondree  Dassee  (1),  and 
by  a  judgment  of  the  Madras  High  Court  dated  27th  October 
1860,  in  which  a  sale  of  a  piece  of  land  by  a  Hindu  was  set 
aside  on  his  wife's  salt  on  the  ground  that  it  left  her  without 
maintenance. 

The  plea  that  provision  was  made  for  the  maintenance  of  the 
plaintiff  in  the  present  case  by  her  husband  in  the  shape  of  an 

(I)  8  Moore's  Ind.  App.,  66. 
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assignmeiit  of  cash  and  jewels  seems  inoonsistent  with  the  tenns 
of  the  deed,  and  the  lower  Court's  finding  that  his  entire  'estate 
was  without  exception  or  reservation  given  to  the  def  endant,  but 
the  Courts  below  have  not  distinoily  adjudicated  upon  it  I  would 
direct  the  lower  appellate  Court  to  adjudicate  on  that  plea,  and,  if 
it  should  disallow  itj  to  proceed  to  determine  whether  Bs.  25  per 
mensem,  or  what  monthly  amount,  would  be  a  suitable  allowance 
for  the  plaintiff's  maintenance.  The  lower  appellate  Court  should 
be  instructed  to  submit  its  findings,  when  a  week  might  be  allowed 
for  objections. 

Spankib,  J. — ^I  agree  with  my  learned  and  honorable  ooUeague's 
proposal  to  refer  the  issue  laid  down  above  for  determination  by 
the  lower  appellate  Court. 

CaiMe  remanded. 

1879  Btfore  Sir  Bohert  Stuart,  Kt.,  Chitf  Justice,  and  Mr,  Justice  Pearson, 

GULAB  DAI  (Plaiktipf)  v.  JIWAN  EAM  ahd  others  (Dbfbhbajtts) 

Failure  qf  Plaintiff^  to  pajf  Court^fee  for  issue  qf  Summons — Non^ap' 
pearanee  qf  Bqfendant^Aet  VUI  qf  1869  (Civil  Procedure  Code),  s.  110 
—Act  XXniof  1861,  s.b,  1— Fresh  suit—Act  X  qf  1877  {Civil  Proce- 
dure Code),  s.  99. 

Where  the  plaintiff  in  a  suit  failed  to  deposit  the  talahana  required  for 
the  purpose  of  issuing  summonses  to  certain  persons  whom  it  was  proposed 
to  make  defendants  in  addition  to  the  original  defendants  in  such  suit^  and 
the  Court  on  that  ground  irregularly  dismissed  such  suit  as  against  such 
original  defendants  by  an  order  purporting  to  be  made  under  s.  110  of  Act 
Till  of  1859,  on  a  day  previous  to  that  fixed  for  the  hearing  of  such  suit, 
that  such  order  of  dismissal  not  did  preclude  the  plaintiff  from  inati. 
tuting  a  fresh  suit. 

The  facts  of  this  case  were  as  follows :  On  the  3rd  August 
1866  one  Badha  Kishen  instituted  a  suit  against  one  Laohman 
Das  and  certain  other  persons  in  the  Court  of  the  Munsif  for  the 
possession  of  certain  land.  The  23rd  August  1866  was  fixed  for 
the  settlement  of  issues  in  this  suit.  «  On  that  date  no  issues  were 
fixedi  but  the  Munsif  made  an  order  which  had  reference  to  the 
addition  of  other  persons  as  defendants  in  the  suit.  On  the  27th 
August  1866  the  pleader  for  the  plaintiff  applied  that  certain 
persons  whom  he  named  might  be  made  defendants  in  the  suit^  and 

*  Second  Appeal,  No.  966  of  1878,  from  a  decree  of  B.  M.  King,  Esq.* 
Judge  of  Meerut,  dated  the  29th  June  1878,  affirming  a  decree  of  Monshi 
Bam  Lai,  Munsif  of  Ghaziabad,  dated  the  19th  February  1878. 


1879 


Jamka 

V. 

Machul 
Sahu. 
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that  sammonsee  might  be  served  on  them.  The  MuBBif  oonsented  i879 
to  this  application  and  fixed  the  23rd  September  1866  for  the  next  q^i^b  Dai 
hearing  of  the  case.  On  the  30th  August  1866  it  ^^^jj^JJ  ^^j 
a{^>eaTed  that  the  pleader  for  the  plaintifE  had  endorsed  on  the 
sommonaeB  which  were  to  be  seired  on  the  new  defendants  that 
the  pUinlnff  would  not  deposit  the  Court-fees  requisite  for  the 
semee  of  such  summonseSi  and  that  he  (the  pleader)  could  not 
proceed,  theMunsif  made  the  following  order :  Whereas  it  appears 
that  the  plaintifE  has  made  a  de&ult,  it  is  therefore  ordered  that 
the  suit  be  dismissed  under  s.  110."  On  the  21st  March  1878 
Gulab  Dai,  the  representative  of  Badha  Kishen,  instituted  a  fresh 
suit  against  the  representatives  of  Lachman  Das  and  the  other 
persons  for  the  possession  of  the  same  land,  claiming  under  the 
game  title  as  Badha  Eishen  had  claimed  in  the  former  suit.  The 
Court  of  first  instance  determined  the  suit  on  its  merits,  and  dis- 
missed it.  On  appeal  by  the  plaintifi  the  lower  appellate  Court 
held,  looking  at  the  droumstanoes  of  the  former  suit,  that  the  order 
dinmissing  the  former  suit  should  be  taken  to  have  been  made  under 
the  concluding  portion  of  s.  97  of  Act  YIII  of  1859,  and  that  such 
order  consequently  was  a  bar  to  the  fresh  suit. 

The  plaintifl  appealed  to  the  High  Court,  contending  that  the 
order  diMniwiing  the  former  suit  should  be  taken  to  have  been  an 
order  made  under  s.  5  of  Act  XXIII  of  1861,  and  the  plaintiff  was 
entitled,  with  reference  to  s.  7  of  that  Act,  to  institute  a  fresh  suit. 

Pandit  Nand  Xo/,  for  the  appellant. 

Pandit  BMambhar  Nath  and  Babu  Oproiash  Chandar  Mukerjij 
for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Pbasson,  J.— The  lower  appellate  Court's  finding  that  the 
fonner  soit  was  withdrawn  by  the  plaintiff  is,  in  our  opinion,  an 
incorrect  construction  of  the  fact.  The  &ct  is  that  she  failed  to 
depoot  the  talabana  required  for  the  purpose  of  issuing  summonses 
to  certain  persons  who  it  was  proposed  to  make  defendants  in 
addition  to  the  original  defendants  in  the  suit.  The  proper  course 
for  the  Munsif  to  have  pursued  was  to  have  proceeded  with  the  suit 
on  the  date  fixed  for  hearing  and  to  have  disposed  of  it  in  respect 
of  the  original  defendants.   Instead  of  so  doing,  he  precipitately 
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187^  dismissed  it  as  against  themfor  the  default  aforesaid,  ivhioh  did  not 
GuLiB  Dai  ^PP^J  ^  thenii  on  a  day  previous  to  that  fixed  for  the  hearing,  in 
JiwAv  Sam  ^^^^^  ^  proviaionB  of  s.  110,  Act  VIII  of  1869,  whidi  were 
'  wholly  inapplicable.  Had  they  been  applicable  the  order  of  dis- 
missal wonld  not  have  precluded  the  institution  of  a  fresh  suit 
within  the  period  allowed  by  law.  It  is  true  that  the  provisions  of 
s.  5,  Act  XXIII  of  1861,  were  also  inapplicable  to  the  oiroumstanoes, 
but  the  default  for  which  the  suit  was  dismissed  by  thelinnsif  was 
of  the  same  nature  as  that  contemplated  by  that  section;  and  it  is 
observable  that  the  i^i'amiMaftl  of  a  suit  under  that  sectiim  does  not 
preclude  the  institittion  of  a  fresh  suit  within  the  time  allowed  by 
the  law  of  limitation.  It  would  be  hard  to  hold  that  the  plaintiff 
should  have  been  deprived  of  a  right  which  she  would  have  been 
free  to  exeroiseif  her  suit  had  been  dismissed  under  s.  110,  Act  YHI 
of  1859,  or  s.  d.  Act  XXIII  of  1861,  not  because  she  committed  a 
greater  fault  than  is  punishable  under  those  laws,  but  because  the 
Munsif  committed  a  strange  irregularity  which  the  Legislature  had 
not  anticipated  and  for  which  it  has  not  made  any  express  provi- 
sion. It  would  be  more  just  and  reasonable  to  apply  the  spirit  of 
s.  7,  Act  XXIII  of  1861,  which  has  been  re-enacted  in  s.  99  of  the 
new  Procedure  Code.  It  is  not  found  by  the  lower  appellate  Court 
that  the  matter  of  the  present  suit  is  a  res  Judicata  under  s.  13  of 
that  Code. 

Accordingly  we  decree  the  appeal,  and  setting  aside  the  lower 
appellate  Court's  decree  remand  the  case  to  it  for  disposal  of  the 
appeal  on  the  merits,  and  direct  that  the  costs  of  this  appeal  shall 
follow  the  event. 

Cause  remanded. 


1879         B^re  Sir  Eohert  Stuart,  Kt,,  Ckirf  Justice,  and  Mr.  Justice  Feartom. 
^<'y  HAEDEO  DAS  ahd  ahothbb  (Plaiktifps)  ».  HUXAM  SINGH 

(DBrsirnAVT).* 

Act  X  iff  1877  {Ciwl  Procedure  Code),  s.  2lO^Deeree  payable  hy  InstalmtmU. 

Held  that  the  proTisions  of  s*  210  of  Act  X  of  1877  ate  not  spplicable  in  a 
suit  for  the  recoyery  of  the  amount  of  a  bond-debt  by  the  sale  of  the  poro* 
perty  hypothecated  by  such  bond  (1). 

*  First  Appeal,  Fo.  17  of  1879,  from  a  decree  of  Manly i  Mnhamaiad 
Maqsud  Ali  tLhan,  Subordinate  Judge  of  Agra,  dated  the  24th  January  1879. 

(1)  See  Binda  Prasad  v.  Madho   effect  and  Oldfield,  J.»  a  coBtraiy 
Prasad,  I.  L.       2  AIL,  129,  where  opinion. 
Turner,  J.,  expresses  an  opinion  to  this 
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la  suck  a  suit,  therefore,  the  Court  oannot  direct  that  the  amount  of  the  1879 
lecree  shall  be  payable  by  instahnents.  HuedboDas 

This  was  a  suit  on  a  bond  dated  the  Ist  August  1872,  wlxereby  jj ^^'^^^ 
tlie  payment  of  Bs.  12,000  within  three  years  from  that  date  to-  Singh. 
^ether  with  interest  at  the  rate  of  twelve  per  cent,  per  annum  was 
secured.  This  bond  charged  oertain  immoyeable  property  with  the 
payment  of  the  prinoipal  amount  together  with  interest  at  twelve 
per  oent  per  annxun.  The  plaintifb  claimed  Es.  21,200  on  the  bondj 
that  is  to  say,  the  prinoipal  amount,  Bs.  12,000,  and  interest 
on  that  amount  at  the  rate  of  twelve  per  cent,  per  annum  cal- 
culated from  the  1st  August  1872  to  the  21st  December  1878, 
when  the  suit  was  instituted,  which  interest  amounted  to  Bs.  9,200 ; 
and  they  prayed  that  they  might  be  allowed  to  recover  the  amount 
claimed  by  the  sale  of  the  hypothecated  property.  The  defendants 
contended,  inUr  alia^  that  the  plaintiffs  were  not  entitled  to  inter- 
est from  the  date  the  bond  became  due  at  the  rate  of  twelve  per  cent, 
per  annum,  such  rate  being  excessive,  and  they  prayed  the  Court 
of  first  instance  to  direct  that  the  amount  of  the  decree  should  be 
paid  by  instalments.  The  Court  of  first  instance  gave  the  plaintiffs 
a  decree  for  the  principal  amount  claimed  by  them  together  with  in- 
terest to  the  date  of  the  decree  at  the  rate  of  one  per  cent,  per  annum, 
directing  that  the  amount  of  the  decree  should  be  paid  by  fifteen 
annual  instalments,  that  the  property  should  remain  charged  with 
the  payment  of  the  amount  of  the  decree,  and  that  should  default 
be  made  in  the  payment  of  auy  instalment,  or  any  risk  arise  of  the 
decree-holder  losing  the  security  of  the  hypothecated  property,  the 
decree-holder  should  be  entitled  to  enforce  payment  of  the  whole 
amount  due  under  the  decree. 

The  plaintiffs  appealed  to  the  High  Court  contending  that  the 
Court  of  first  instance  was  not  competent  to  make  a  decree  for 
payment  by  instalments,  and  that  it  had  improperly  reduced  the 
rate  of  interest  fixed  by  the  bond. 

Babu  Dwaria  Nath  Mukerji^  for  the  appellants. 
Munshi  Sulk  Bam^  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 
Pbabson,  J. — The  appeal  must,  in  our  opinion,  prevail.  The 
lower  Court  has  erred  in  applying  the  provisions  of  s.  210,  Act  X 
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1879      of  1877^  to  ihii  Bmtj  whioh  is  not  a  m^ie  8oit  for  mxmey  Ibot  aeks 
Habobo  Dab  for  tl^®  recovery  of  the  amount  of  a  bond*debt  by  fte  Bale  of  the 
HuxAM    V^V^J  hypothecated  in  the  bond    8.  210  was  not  intended  to 
i^uiGs.     enable  the  Courta  to  set  aside  and  oymride  Booh  a  oootraot  aa  that  en 
the  basis  of  whioh  the  present  daim  is  laid.    Th^seeority  orer  tha 
hypothecated  property  which  it  gaye  for  the  payment  of  the  debt 
would  be  of  little  value,  if  it  could  be  ao  set  aside  and  overridden. 
The  pUintiSB  are  entitled  to  an  award  against  the  defendants  of 
the  principal  sum  (Be.  12,000) »  with  interest  at  the  rate  of  twelya 
per  cent,  per  annum  to  date  of  decree,  and  to  interest  from  the  lattar 
date  to  the  date  of  realization  at  the  rate  of  six  per  cent,  per  annum, 
and  to  their  costs  with  interest  thereon  at  the  same  rate;  and  to 
be  empowered  to  recover  the  amount  of  the  bond  deb^  by  the  sale 
of  the  hypothecated  property.   The  decree  of  the  lower  Courts  ia 
modified  accordingly ;  and  the  costs  of  tUs  appeal  are  allowed. 

Decree  mot^fied. 


1879 


JBefore  Sir  Bvheri  Stuart,  Kt.^  Ckitf  Justice,  and  Mr.  Jmetiee  Spaukie. 
BALL  (Dbfmdaht)  i>.  STOWELL  (PLAiiiTiFr>» 

IfUtalment^Bond'--Caute  of  Action— Act  XV  of  18T7  (Umitaiion  Ad), 
arte*  66,  67,  75  and  80. 
B  and  £f  executed  a  Wnd>  dated  the  16th  Augast  1874^  in  favour  of 
plamtifl  in  consideration  of  a  loan  of  Bs.  16,000,  agreeisg  to  repay  the  sane 
within  three  years  from  the  above  date,  and  covenanting  to  pay  every  half- 
year  interest  on  the  same,  at  the  rate  of  8  per  cent,  per  annum ;  and  alao  to 
pay  the  premia  on  certain  policies  of  insurance  made  over  to  plaintifE  by 
way  of  collateral  security.   In  the  event  of  failure  in  payment  on  due  date 
of  interest  and  premia,  the  obligors  made  themselves  Habie  to  pay  the  fall 
amount  of  the  bond  debt.  The  bond  also  contained  tha  stipulation  Aat  it 
should  be  optional  with  the  obUgee  to  chdm  and,  if  neceswry,  to  sue  for  the 
f nil  amount  of  the  bond  on  the  failure  of  any  one  or  more  stipulated  pay- 
ment, or  on  Ac  full  expiry  of  the  period  of  three  years. 

Held  that  the  bond  was  not  an  instalment-bond,  and  therefore  art  75,  seh. 
ii  of  Act  XV  of  1877,  was  inapplicable. 

JSeld,  by  Stuibt,  C.J.»  ^t  limitation  commenced  after  the  wpiratm  of 
the  three  years  allowed  by  the  bond  for  payment  of  the  debt. 

Held,  by  Spinkib,  J.— Art.  80,  sch.  ii  of  Act  XV  of  1877,  appliee  to  the 
suit,  and  limitation  would  run  from  the  date  when  the  bond  became  dtie ; 

♦First  Appeal,  No.  164  of  1878,  from  a  decree  of  J.  Alone.  Esq.,  Subor- 
dinate  Judge  of  Agra,  dated  the  22nd  August  1878. 
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ihrnt,  aeeording  to  the  stipnlation  in  the  bond,  it  would  become  due  on  failnro  1879 
in  payment  on  date  of  both  the  interest  and  premia,  and  not  on  failure  in  Ball 
payment  oi  either  of  them  only.  m 

Heidi  further,  that  arte.  67  and  68,  sch.  ii  of  Act  XY  of  1877,  were  not 
applicable  to  the  suit. 

This  was  a  suit  for  money  due  on  a  bond  dated  the  15tli  August 
1874,  the  suit  being  instituted  at  Agra  in  the  Oonrt  oi  the  Subor- 
dinate Judge  on  the  16th  July  1878.  The  terms  of  this  bond  were 
as  follows : — Know  all  men  by  these  presents  that  we  the  under- 
signed, Edward  Charles  Ball  and  William  DeBussett  StoweU, 
haying  jointly  and  severally  borrowed  and  received  the  sum  of 
rupees  fifteen  thousand  (Bs.  15,000)  from  Christopher  William 
Stowell,  at  Agra,  do  hereby  covenant  and  agree  to  pay  or  cause  to 
be  paid  at  jd^gra,  unto  the  said  Christopher  William  Stowell,  or  to 
his  order,  or  to  his  heirs,  executors,  and  assigns  the  said  sum  within 
three  years  from  date  hereof.;  interest  on  the  same  at  the  rate  of  8 
per  cent,  per  annum  being  payable  half-yearly,  namely,  on  the  30th 
June  and  31st  December  in  each  calendar  year,  and  premia  on  life 
policies  to  be  endorsed  to  the  said  Christopher  William  Stowell 
periodically,  according  to  the  rules  of  the  Insurance  Company. 

''In  the  event  of  failure  in  the  payment  on  due  date  of  the 
interest  and  premia,  and  whether  advice  be  or  be  not  given  of  such 
defaults,  we  hereby  jointly  and  severally  render  ourselves  liable  to 
pay  up  the  foil  amount  of  this  bond,  or  such  portion  or  balance 
thereof  as  may  be  due  or  may  become  due  acooiding  to  the  account 
of  the  said  Christopher  William  Stowell,  from  date  of  such  default 
to  payment  of  loan  in  full  and  other  charges  that  may  or  shall  be 
incurred  on  account  of  the  said  loan. 

''  It  shall  be  optional  to  the  said  Christopher  William  Stowell  to 
claim  and,  if  necessary,  to  sue  for  the  full  amount  due  on  the  bond, 
on  the  failure  of  any  one  or  more  stipulated  payment,  or  on  the 
full  expiry  of  the  period  this  bond  was  originally  intended  to  run, 
if  aU  its  provisions  had  been  fulfilled  by  us." 

The  defendant  Ball  alone  defended  the  suit ;  his  defence  to  the 
same  being  that  it  was  barred  by  limitation,  in  the  first  plice>  with 
reference  to  art  75,  sch.  ii  of  Act  XV  of  1877,  inasmuch  as  interest 
being  payable  half-yearly  the  bond  was  one  payable  by  instalments, 
and  default  having  been  made  in  the  payment  of  interest,  the  period 
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1 879  of  liimtation  ran  from  the  time  when  the  SxtA  default  was  made ;  and 
^jjj^  in  the  second  plAce,  if  the  bond  was  not  one  payable  by  instalments, 
owxLL  ^'^'^^^  ^  plaintiff's  cauae  of  action  arose  on  the  first  defanlt, 
then  the  period  of  limitation  ran  from  the  date  of  the  de&nlt,  not- 
withstanding the  oonduding  words  of  the  bond.  The  Subordinate 
Judge  gave  the  plaintiff  a  decree  holding  that  the  bond  was  not 
one  payable  by  instalments  but  a  single  bond,  where  a  day  was 
specified  for  payment,  such  day  being  the  15th  August  1877,  and 
that  the  suit  was  consequently  one  governed  by  art.  66,  sch.  ii  of 
ActXY  of  1877,  and  within  time.  Against  this  decree  the  def^d- 
ant  Ball  appealed  to  the  High  Court. 

Mr.  Hill  (Mr.  Howard  with  him)  for  the  appellant. — The  sole 
question  in  this  case  is — ^when  did  the  period  of  limitation  begin  to 
run  P  The  difficulty  lies  in  the  optional  clause  "  at  the  conclusion 
of  the  bond,  but  apart  from  it,  it  is  clear,  on  prindple  as  well  as 
authority,  that  the  suit  would  be  barred.  The  Subordinate  Judge 
has  chiefly  discussed  the  question — ^Under  what  particular  class  of 
bonds  does  the  instrument  in  suit  fallP  His  finding  is»  that  it  is  a 
bond  of  the  description  provided  for  by  art.  66,  / a  single  bond 
in  which  a  day  is  specified  for  payment.  In  this,  it  is  submitted, 
he  is  wrong.  The  money  was  repayable  within  three  years,  that  is, 
at  any  time  the  obligors  might  select  within  three  years.  There  is 
a  material  and  well-recognised  distinction  between  such  a  case 
and  one  in  which  the  contract  is  that  the  money  shall  be  repay- 
able on  the  expiration  of  a  given  period.  It  cannot,  therefore,  be 
said,  from  this  point  of  view,  that  the  money  was  repayable  on  a 
specified  day.  But  further,  the  parties  stipulate  that  the  money 
may  become  payable  on  the  occurrence  of  an  uncertain  event,  m., 
a  defatdt  in  the  payment  of  interest  and  premia,  which  might 
happen  on  any  of  the  half-yearly  recurring  dates  on  which  such 
payments  fell  due.  If  then  the  bond  be  a  single  bond,  and  no  day 
be  specified  for  payment,  art.  67  will  apply,  and  the  limitation  period 
begin  to  run  from  the  date  of  execution.  It  is,  however,  submitted 
that  the  bond  is  not  a  single  bond,  but  a  bond  subject  to  a  condi- 
tion, and  governed  by  art.  68,  or  if  not  that,  that  it  is  unprovided 
for  by  the  Act,  otherwise  than  by  art.  80.  It  hardly,  however, 
seems  material  to  determine  with  strict  accuracy  under  what  parti- 
cular article  the  bond  &lls^  since  the  period  in  all  cases  of  purely 
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money  bonds  is  three  years  from  the  date  when  a  right  to  sue  for  1879 
the  whole  sum  secured  first  aocrued.  If  this  be  so,  and  dealing  Ball 
with  the  question  apart  from  the  "  optional  olause/*  there  can  be  g^^^'^ 
little  doubt  in  the  matter.  The  Statute  begins  to  run  when  the 
plaintiff  might  have  first  sued  for  the  whole  amount :  Darby  and 
Bosanquet  on  the  Statutes  of  Limitation,  p.  18 ;  Ohitty  on  Oon- 
traots,  p.  760 ;  Hemp  v.  Qarland  (1) ;  Hurronath  Boy  v.  JUaheruU 
iah  Mullah  (2).  There  was,  however,  a  suggestion  in  the  lower 
Gomt  that  supposing  a  right  of  action  did  in  fact  accrue  to  the 
plaintiff  on  the  first  default  in  payment  of  interest,  that  right  was 
waived,  and  the  argument  presumably  was  that  then,  by  a  series 
of  tacit  waivers,  the  vitality  of  the  bond  was  preserved,  as  each 
default  occurred,  until  the  expiry  of  the  full  term  of  the  bond. 
But  it  is  submitted  thero  was  no  waiver  here.  The  conduct  of 
the  plaintiff  relied  upon  to  establish  a  waiver  is,  I  presume,  his 
forbearance  to  sue,  for  nothing  else  on  his  part  has  been  proved 
or  suggested,  but  this  is  not  enough.  There  must  be  an  overt  act. 
Simply  lying  by  and  witnessing  a  forfeiture  is  not  sufficient: 
Keene  v.  Biscoe  (3) ;  Doe  v.  Allen  (4).  The  argument  is  apparently 
f onnded  on  aoalogies  derived  from  the  rule  laid  down  in  art.  75, 
soh.  ii  of  the  Limitation  Act :  that  article,  however,  clearly  shows 
that  forbearance  to  sue,  per  se^  does  not  amount  to  a  waiver,  for  it 
is  there  provided  that  the  right  of  suit  arising  out  of  a  default  shall 
oo-exist  with  forbearance  to  sue  until  the  right  is  altogether  barred 
by  the  lapse  of  three  years.  Moreover,  unless  the  effect  contended 
for  is  expressly  given  to  a  waiver  by  the  Act,  it  has  not  the  effect  of 
stopping  the  running  of  the  limitation  period :  Oumna  Damberahet 
V.  Bhtku  Hariha  (5),  where  the  authorities  are  collected.  The 
general  rule  of  law  is  that  once  the  Statute  has  begun  to  rnn> 
nothing  can  stop  it:  Act  XY  of  1877,  s.  9;  The  East  India 
Company  v.  Oditchurn  Paul  (6).  In  the  present  case  the  lower 
Court  has  held  that  the  bond  falls  under  an  article  of  the  limita- 
tion Act  which  is  silent  as  to  waiver.  If  it  be  conceded  that  the 
Statute  began  to  run  when  the  plaintiff  might  first  have  sued  for 
the  full  amount  of  the  bond,  and  that  there  was  no  waiver,  or,  if 
there  were,  that  it  was  ineffectual,  it  remains  only  to  be  considered 
whether  the  effect  of  the   optional  clause''  is  to  take  the  case  out 

(1)  12  L.  J.  N.  S.  Q.  B.,  134.  (4)  8  Tannt.,  78. 

(2)  7  W.  B..  Civ.  E.,  21.  (5)  I.  L.  B..  1  Bom.,  126. 
(8)  L.  B.,  8  Ch.,  201.                      (6)  6  Moore's  Ind.  App.,  48. 
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1879     of  the  Statutot   It  is  submitted  that  it  has  no  such  effect ;  were  it 
otherwise,  it  would  involve  the  anomaly  that  a  person  mi^t  have 
Stowbll         euooeedve  oauaes  of  action  in  respect  of  one  and  the  same 
debt.    The  plaintrS  here  might  have  9ued  for  the  whole  amount 
on  the  first  default,  but  he  could  not  do  so  unless  he  had  then  a 
cause  of  action  for  the  whole  amount.    Mr.  Addison^  in  his  work 
on  contracts,  thus  states  the  principle : — It  is  a  general  role  that 
where  there  has  once  been  a  complete  cause  of  action,  the  Statute 
begins  to  run,  and  that  subsequent  circumstances  which  would, 
but  for  the  prior  wrongful  act  or  default,  have  constituted  a  cause 
of  action  I  are  disregarded."   See  also  the  judgment  in  Hemp  v. 
Oarland  (1)  and  Namlmal  Oamhhinnal  v.  Dhondhihabin  Bkayran" 
trav  (2),  in  the  latter  of  which  cases,  Westrcqpp,  C.J.,  observes : — 
<^  There  is,  it  is  true,  a  proviso  in  the  bond  here  that  the  obligee 
might  waive  the  right  to  sue  for  the  whole,  and  inst^  accept  pay- 
i;nent  by  instalments,  but  that  proviso  gave  him  nothing  more  than 
the  right  of  waiver,  which  the  law  gave  him,  which  right,  as  has  been 
above  observed,  there  is  nothing  here  to  show  he  exercised."  In 
the  present  case  all  that  the   optional  clause"  gives  to  the  plaintiff 
is  similarly  a  right  to  do  that  which  he  could  by  law  do^  namely, 
sue  at  the  expiry  of  the  term  of  the  bond,  if  in  the  meantime  he 
preserved  his  rights  thereunder  by  waivers  of  his  antecedent 
rights  of  action.    It  is  hardly  necessary  to  cite  authority  for  the 
position  that  the  parties  to  a  contract  cannot  by  agreement  avmd 
i^e  effect  of  the  la(w  of  limitation :  see,  however,  Tke  EaU  India 
Company  v.  Oditchurn  Paul  (3) }  Krishna  Katnal  Singh  v.  Hira 
Sirdar  (4) ;  Stowell  v.  Billings  ($).   Statutes  of  Limitation  are 
in  fact  to  be  strictly  applied:  see  the  observation  of  the  Privy 
Council  in  L^chmee  Buksh  Boy  v.  Baryii  Bam  Panday  (6).  In- 
terest  beyond  three  years  is  not  recoverable. 

Mr.  Conlan^  with  him  the  Junior  Qovemment  Pleader  (Babu 
Bwarka  Naih  Banarjt)^  for  the  respondent. — The  appellant's  con- 
tention is  deprived  of  any  force  it  might  otherwise  have  by  the 
circumstance  that  no  such  breach  as  is  contemplated  by  the  for- 
feituie  clause  of  the  bond  has  occurred.  A  two-fold  failure  on 
the  part  of  the  obligors  is  there  contemplated — a  failure,  that 

(1)  12  L.  J.  N.  S.,  Q.  B..  134.  (4>  4  B.  L.  E.  (F.  B.),  KH. 

(2)  n  Bom.  H.  0.  K.,  166-  (6)  I.  L.  B.,  1  Ail.,  360, 

(3)  6  >foore'8  Xnd.  App.,  43.  (6;  13  B.  L.  B.,  at  p.  192. 
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in  the  payment  of  interest  and  premia,  not  of  one  without  the  1879 
other.  lotereit  may  not  have  been  paid,  but  the  premia  on  the  Ball 
life  pdieiea  hare  been  regularly  paicL  Therefore,  no  oause  of 
aotioii  aoomed  to  the  obligee  until  tile  full  original  term  of  the 
bcKid  expired.  Wo  oontend  that  the  bond  comee  under  art.  66  of 
tiie  sohedule,  and  that  three  years  hare  not  elapsed  from  the  day 
q^ified  for  payment.  Time  does  not  neoessarily  run  from  tiie 
dftte  on  which  a  oause  of  action  aoorues,  bat  the  periods  giren 
in  the  schedules  are  to  gorem,  and  these  have  been  fixed  by  the 
Zjegiskfaire  without  ncoessary  referenee  to  the  date  on  which  a 
cuae  9i  action  accrued.  For  example,  in  a  case  of  pre-emption, 
the  cause  of  sution  arises  on  the  date  of  the  sale,  but  the  period 
under  the  Act  does  not  1»egin  to  run  until  the  purchaser  takes 
possession.  We  do  not  deny  that  parties  cannot  by  i^reement 
anroid  the  effect  of  the  Statute,  but  we  submit  that  it  is  competent 
to  parties  when  entering  Into  a  contract  of  loan  to  determine  the 
date  on  which  the  loan  shall  be  repayable.  Here  the  obligee  is 
espresaly  empowered  to  sue  on  the  expiry  of  the  full  term  of  the 
bond.  The  defendaot,  baying  Tolimtaarily  given  the  plaintiff  the 
option  of  suing  either  on  the  happening  of  a  default  or  on  the 
expiry  of  the  term  of  the  bond,  is  estopped  from  pleading  that  his 
ctieditor  camiot  avail  himself  of  the  option. 

Mr.  Hitly  in  reply. — ^The  bond  gives  a  right  of  action  on  the 
fiEulure  in  paymeut  of  any  one  or  more  stiptdated  pajment.  A  de- 
fttult  in  payment  of  interest  is  a  default  in  payment  of  interest 
and  premia,  and  wouid  confer  a  right  of  action  under  this  bond. 
The  idlowing  judgments  were  delivered  by  flie  <3ourt : 
Btdart,  0.J«— >The  decree  dt  the  lower  Court  in  this  case  is 
AetcAy  xigbt,  both  tn  regard  to  the  question  of  limitation  and  the 
](Hnt  liability  of  the  defendants  lor  the  sum  decreed.  In  the 
lengtheaed  bsA  aaxious  argument  of  the  counsel  for  the  appellant, 
mmierous  •anttiorities  in  Hie  English  'Courts,  and  also  in  the  Courts 
in  tShis  oouutry,  were  dted  to  «how  tibat  the  bond  in  this  case 
was  ftn  instalment  bond,  and  it  is  chiefly  froma  desire  to  examine 
tiiese  afuthorities  that  I  taye  delayed  my  judgment.  I  have  now 
carefully  <3«nm4ered  all  the  autberittes,  and  find  that  they  all 
assume  and  velate  to  Uie  case  of  an  tmdoubted  instalment  bond.  In 
the  present  case,  however,  I  am  quite  cleat  that  the  bond  sued  on 
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1879      IB  not  an  instalment  hoad,  but  a  bond  simply  acknowledging  the 
debt  with  interest  payable  half-yearly,  with  the  proviso  that  if  not 

TowELL  ^  obligors  should  be  liable  to  pay  up  the  whole  amount 

from  date  of  such  default^  that  is,  from  date  of  failure  in  payment 
of  interest.  As  to  the  limitation  pleaded,  the  period  dearly  runs 
from  the  expiration  of  three  years  allowed  by  the  bond  for  the 
payment  of  the  debtj  that  is,  from  the  15th  of  August  1877,  the 
date  of  the  bond  itself  being  the  16th  of  August  1874.  Sudi 
appears  to  be  the  real  nature  and  position  of  the  bond,  but  it 
oontains  an  allusion  to  policies  of  assurance,  and  premia  thereon, 
as  to  whioh  there  is  no  contract  apparent  on  the  face  of  the  bond 
itself,  although  there  would  appear  from  the  evidence  to  have  been 
an  arrangement  of  the  kind  between  the  parties  to  fcnrtify  and 
further  secure  the  bond  debt.  Be  that  as  it  may,  we  are  only 
concerned  with  the  decree  made  by  the  Subordinate  Judge,  and 
we  affirm  that  decree  with  costs  in  both  Courts. 

Spankie,  J. — The  bond  recites  that  the  sum  of  Rs.  15,000  bor- 
rowed from  G.  W.  Stowell,  the  plaintiff,  respondent,  obligee,  is  to  be 
payable  within  three  years  from  the  date  thereof  (15th  August 
1874) ;  that  the  interest  is  to  be  payable  half-yearly,  namely,  on 
the  30th  June  and  31st  December  in  each  calendar  year,  that  pre- 
mia on  life  policies  are  to  be  endorsed  to  the  said  0.  Stowell 
periodically  according  to  the  rules  of  the  Insurance  Company. 
The  second  clause  recites  that  in  the  event  of  failure  in  the  pay- 
ment on  due  date  of  the  interest  and  premia,  and  whether  advice 
be  or  be  not  given  of  such  default,  the  defendants,  obligors, 
jointly  and  severally  render  themselves  liable  to  pay  up  the  full 
amount  of  the  bond,  or  such  portion  or  balance  thereof  as  may  be 
due,  according  to  the  account  of  C.  W.  Stowell,  from  date  of  sudi 
default  to  payment  of  loan  in  full  and  other  charges  tiiat  may  or 
shall  be  incurred  on  account  of  the  bond.  In  the  third  dause  of 
the  bond  there  is  a  condition  that  it  shall  be  optional  to  the 
said  0.  W.  Stowell  to  claim^  and  if  necessary  to  sue  for  the  full 
amount  due  on  the  bond  on  the  failure  of  any  one  or  more 
stipulated  payment,  or  on  the  full  expiry  of  the  period  this  bond 
was  originally  intended  to  run,  if  all  its  provisions  had  been 
fulfilled  by  us.'*  There  are  two  defendants,  one,  Mr.  W.  De 
Russett  Stowell  (son  of  0.  W.  Stowell,  the  obligee),  unreservedly 
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admitted  the  justice  of  the  claim.   The  other,  E.  C.  Ball,  acknow- 
ledged  execution  of  the  bond  but  pleaded  limitation  generally.  Ball 
TTiR  counsel,  however,  contended  that  art.  76,  Act  XV  of  1877,  g^^'^jj^j,^ 
applies  to  the  bond,  which  is  one  payable  by  instalments,  as  interest* 
the  fruit  of  principal,  was  payable  half-yearly;  the  plaintiff's  cause 
of  action  arose  when  default  occurred  which  gave  him  a  right  of 
suit,  and  from  that  time  limitation  would  run ;  the  proviso  could  not 
stop  limitation  from  running ;  nor,  if  the  bond  is  one  payable  by 
infltalments,  does  the  proviso  amount  to  a  subsequent  waiver,  and, 
therefore,  it  gives  the  plaintiff  no  further  right  than  the  law  allowed 
y^^m  before  it  was  written.   The  Subordinate  Judge  held  that  the 
bond  contemplated  in  art.  75,  sch.  ii  of  the  Limitation  Act,  is  one  in 
which  the  principal  amount  secured  by  the  bond  is  made  payable 
by  instalments ;  that  the  bond  in  suit  was  not  payable  by  instal- 
ments, but  it  was  stipulated  that  the  amount  secured  by  the  bond 
should  be  paid  in  a  lump  sum  within  three  years  from  the  date  of  the 
bond  (Idth  August  1874) ;  that  the  lump  sum  became  due  on  the 
iSth  August  1877,  and,  therefore,  this  suit  instituted  on  the  16th 
July  1878  was  within  time.  The  Subordinate  Judge  also  held  that 
the  stipulation  to  pay  interest  half-yearly,  with  the  proviso  that  in 
the  event  of  default  in  such  payment  the  principal  as  well  as  the 
interest  shall  be  payable  at  once,  cannot  convert  the  bond  into  one 
under  art.  75.    He  further  held  that  art.  68  would  not  apply  to 
the  bond,  as  there  was  no  stipulation  in  it  for  any  penalty ;  but 
the  bond  came  under  art.  66  which  provides  for  a  single  bond  or 
a  bond  without  a  penalty,  and  being  of  this  character  the  suit  was 
not  barred  by  limitation.     The  Subordinate  Judge,  therefore, 
decreed  in  favour  of  plaintiff  against  both  defendants.   E.  0.  Ball, 
defendant,  alone  appeals  from  the  decree,  and  his  counsel  insisted 
upon  the  pleas  on  which  appellant's  defence  rested  in  the  lower 
Court,  citing  various  authorities  to  show  that,  as  the  bond  was  one 
payable  by  instalments,  the  cause  of  action  accrued  to  the  plaintiff 
on  the  occurrence  of  the  first  default,  and  that  limitation  began 
to  run  from  that  date,  the  plaintiff  not  being  at  liberty  to  fall  back 
upon  the  proviso  that  it  was  optional  to  him  to  wait  until  the  term 
of  repayment  fixed  in  the  bond  had  expired ;  that  there  had  been 
no  waiver  of  the  right  to  sue,  and  consequently  the  suit  was  barred* 
Further,  it  was  contended  that,  even  if  there  was  not  a  bond  payable 
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1879      by  initalnients,  the  right  to  sue  aoorned  when  the  default  provided 
Ball      for  ^      houi  oocorred)  and,  therefore^  the  suit  waa  barred;  that 
SxowBiL    ^  •PP^y  *o      dBoi,  SB  no  day  of  payment  was  speci- 

fied in  the  bond,  and,  therefore^  limitation  ran  from  the  date  of 
execution,  and  again  the  suit  was  barred.  It  was  also  urged  that 
Art.  68>  aoh.  ii,  might  Ctpply,  the  bcmd  being  subjeet  to  a  condi- 
tion, but  this  point  was  not  seriously  pressed^  it  being  contended 
thAt  art.  80  applied,  which  refers  to  a  suit  on  a  bill  of  ezohongef 
plx>mi8Sory  note,  or  bond  herein  not  ezpreealy  provided  for,  and 
the  time  from  which  limitation  begins  to  run  in  such  a  suit  is  when 
the  bill>  note  <^  bond  becomes  payable,  and  this  suit  should  be 
barred)  as  the  cause  of  action  accrued  on  the  first  de£a»dt.  I  pro- 
pose first  to  deal  with  these  contentions,  and  then  dispose  of  the 
remaining  objections  in  the  memorandum  of  appeal  to  wfai^  I  will 
subsequently  refer. 

I  am  not  prepared  to  admit  that  the  bond  in  suit  is  oae 
payable  by  instalments.  Th^  was  no  contract  between  the 
purties  that  the  sum  borrowed  should  be  paid  off  by  instalments, 
that  is  to  say,  there  was  no  agreement  that  the  money  borrowed 
and  secured  by  the  bond  should  bo  repaid  in  certain  pcvtions  at 
different  times.  Interest  may  not  be  a  part  of  a  contract  between 
the  parties  to  it.  If  there  is  a  condition  in  a  bond  that  simple  in- 
terest should  be  paid  at  a  certain  rate,  then  it  is  as  much  payable 
by  virtue  of  the  contract  as  the  ^^noipal.  It  is  a  necessary 
incident  to  the  original  debt,  but  it  is  not  a  pari  of  the  original 
sum  borrowed.  It  is  the  sum  of  money  paid  or  allowed  for  tiie 
use  of  the  money  lent  for  a  certain  time  at  a  fiised  natc  per  eeii^ 
It  is  not  added  to  the  principal  as  a  part  of  the  origLnid  debt,  but 
principal  and  interest  in  case  of  failure  to  pay  make  up  the  amount 
due  under  the  bond.  If  I  hold  (as  Idohdld)  that  the  bond  in  suit 
is  not  one  payable  by  instalmeutsi  then  art  75>  sdh.  ii«  Act  XY 
ot  1877,  does  not  apply  to  it.  But  I  am  quite  willing  to  admit 
that  if  this  article  could  be  applied  to  it,  then  on  the  ruling  oi 
the  authorities  cited  (1)  this  suit  might  be  baoMd,  ateuming  that 
the  circiimstanoes  of  this  case  are  on  all  tosm  witii  those  quoted^ 
and  that  there  had  been  no  waiver.  I  was  at  first  disposed  to 
<1)  Memp  V.  Garland,  12  L.  J.  H.  C.  E.,  209 ;  Ndvalmml  Cfawthkit^ 
K.  S.,  Q.  B.,  134;  Karuppanna  mal  v.  Dhondihabin  Bhagvantrap^ 
Nmyak  v.  SmllanwM  Najfak,  I  Mad.       11  Bom.  H.  C.  i.,  U6. 
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apply  art.  66  to  the  bond,  accepting  the  oouolusion  of  the  Court  1879 
bdow  on  this  point.  The  bond  at  first  sight  appears  to  be  a  single  Ball 
bond,  no  peoalty  bring  attached  to  it,  in  which  a  day  is  specified  g^^^'^^^ 
lor  payment,  and  the  time  from  which  limitation  begins  to  run  is 
the  day  so  specified.  It  is  true  that  the  day,  the  15th  August 
)877,  is  not  so  specified  in  so  many  words.  But  the  debt  is  to  be 
paid  within  three  years  from  the  date  of  the  bond :  any  one  is 
entitled  to  tender  payment  of  a  debt  of  this  nature  within  the  time 
fixed  for  its  repayment,  and  the  bond  in  sidt  allows  this  to  be  done, 
but  the  time  at  whioh  the  debt  must  be  repaid  is  specified  in  this 
case,  and  the  last  day  would  be  the  15th  August  1877.  If  this  be 
so,  the  suit  clearly  is,  unless  otherwise  barred,  not  beyond  time,  as 
it  was  instituted  in  1878,  and  the  period  of  limitation  is  three  years 
from  that  date.  If  this  view  be  cerreot,  then  art.  67  does  not  apply, 
as  it  cannot  be  said  that  the  bond  is  one  in  which  no  day  for  repay* 
ment  has  been  specified.  Had  the  bond  been  silent  in  this  respect 
the  period  of  limitation  would  begin  to  run  from  the  date  of  its 
execution,  and  art.  67  would  have  applied.  I  have,  however,  no 
doubt  that  art.  08  is  not  appropriate,  as  I  do  not  find  that  the  bond 
is  subject  to  a  condition.  In  the  third  section  of  the  limitation 
Act  (XV  of  1877)  **bond"  includes  any  instrument  whereby  a 
person  obliges  himself  to  pay  money  to  another  on  condition  thai 
the  obligation  shall  be  void,  if  a  specified  act  is  performed,  or  is 
not  performed^  as  the  case  may  be.  Bearing  in  mind  this  inter* 
pretation  of  the  word  bond,  and  applying  it  to  soh,  ii  of  the  Act,  the 
instrument  now  before  us  does  not  contain  any  condition  of  the 
nature  described  in  s.  3,  and,  therefore^  it  does  not  come  under 
art.  68.  But,  as  I  have  already  stated,  the  learned  counsel  for  the 
i^pellant  did  not  press  this  point.  But  the  learned  coimsel  for  the 
appellant  has  argued  that  art.  80,  sch.  ii  of  the  Act  applies,  and, 
after  full  consideration  of  the  point,  I  come  to  the  conclusion  that 
there  is  something  more  in  the  bond  than  meets  art.  66.  It  is  a 
single  bond,  and  there  is  a  day  specified  for  payment,  but  there  is 
also  a  liability  for  immediate  demand  of  the  entire  amount  due  before 
the  expiration  of  the  term  of^the  bond  on  the  occasion  of  default  of 
payment.  This  provision  may,  and,  I  think,  does  take  the  bond  out 
of  art  66,  and,  in  the  absence  of  any  provision  for  it  in  the  schedule, 
places  it  under  art  80,  and  the  limitation  would  run  from  the  date 
when  the  bill,  note,  or  bond  became  due.    This  brings  us  to  the 
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1879  very  seriotui  oontention  as  to  the  date  when  the  oatue  of  action 
'bajI  accrued.  Whether  this  be  or  be  not  a  bond  payable  by  instalments, 
POWELL  ^  ^rg®d  that  the  right  to  sue  aocraed  when  the  default  ooourredy 
and  that  limitation  began  to  run  from  that  date.  The  authorities 
cited  to  us  and  already  referred  to  relate  to  bonds  payable  by  in- 
stalments, but  it  is  argued  that  the  principle  laid  down  in  the  Indian 
eases  and  in  Hemp  v.  Oarland{l)  applies  equally  to  any  bond  in 
which  the  right  to  sue  is  given  on  the  occurrence  of  a  de&ult.  It 
is  laid  down  that  if  a  plaintiff  chose  to  wait  till  all  the  instalments 
became  due,  no  doubt  he  might  do  so.  But  that  which  was  option- 
al on  the  part  of  the  plaintifE  would  not  affect  the  right  of  the 
defendant,  who  might  well  consider  the  action  as  accruing  from  the 
time  the  plaintiff  had  a  right  to  maintain  it.  On  the  principle  that 
every  person  is  bound  to  sue  when  there  is  a  complete  present  cause 
of  action,  the  question  in  this  case  would  be,  when  did  the  cause  of 
action  arise  P  When  the  defendant  failed  (if  he  did  fail)  to  pay  the 
interest  on  the  first  half-year  and  premia,  or  when  the  bond  became 
payable  on  the  15th  August  1877  ?  The  bond  certainly  recites  that 
in  the  event  of  failure  of  the  payment  on  due  date  of  the  interest  and 
premia  the  defendants  were  liable  to  pay  the  full  amount  of  the  bond, 
or  such  portion  or  balance  as  might  be  found  to  be  due  acoordiog  to 
plaintiff's  account.  But  the  third  clause  leaves  it  optional  with  plaint- 
iff to  claim  his  money  at  once,  and  if  necessary  to  sue  for  the  full 
amount  due  on  the  bond,  on  the  failure  of  any  one  or  more  stipulated 
payment,  or  he  might  sue  when  the  term  of  repayment  fixed  by  the 
bond  had  fully  expired*  But  it  is  contended  on  the  further  author- 
ities cited(2)  that  if  to  an  action  for  the  original  cause  of  action 
the  Statute  of  Limitations  is  pleaded,  upon  which  issue  is  joined,  proof 
being  given  that  the  action  did  clearly  accrue  more  than  six  years 
before  the  commencement  of  the  suit,  the  defendant,  notwithstand« 
ing  any  agreement  to  inquire,  is  entitled  to  the  verdict."  In  the  Full 
Bench  ruling  of  five  Judges  of  the  Presidency  High  Court  (3),  it 
vras  ruled  by  a  majority  of  four  Judges,  one  Judge  alone  dissenting, 
that  DO  arrangement  between  parties  could  be  recognised  which 
enlarged  the  period  of  limitation  allowed  by  law  for  the  execution  of 
decrees,  and  it  was  observed  in  that  decision :    If  a  man  having  a 

(1)  13  L.  J.  N.  S.,  Q.  6..  184.  (3)  Krishna   Kamal    Sinak,  r. 

(2)  The  Ea»t  India  Company  v.     H%ra  Sirdar,  4  B.  L.  A ,  P.  A, 
Oditchum  Paul,   6  Moore's  Ind.  101. 

App.»4d. 
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*oau8e  of  aotion  against  another  to  reoover  immoyeable  property^  or  to 
reooYer  money,  or  to  reoover  damages  for  a  trespass  upon  his  land, 
or  for  an  assanlt,  shonld  say,  *  I  will  not  sue  yon  for  twenty  years/  he 
'would  not  acquire  a  right  to  sae  after  the  period  of  limitation  fixed 
by  law:  if  he  does  not  intend  to  give  up  his  right  to  sue  at  all 
he  must  take  care  not  to  bind  himself  beyond  the  time  with  which 
the  Law  of  Limitation  allows  him  to  sue."  This  Court  also  recog- 
nised the  force  of  this  ruling  in  the  case  of  Stotoell  y.  BiUings  (1). 

It  is  true  that  by  the  terms  of  the  contract  between  the  parties 
an  option  is  given  to  the  plaintiff  either  to  take  his  money  at  once 
on  the  occasion  of  default  or  to  postpone  his  suit  until  the  full 
term  of  the  bond  has  expired^  and  the  oontract  in  this  respect  may 
be  supposed  to  represent  the  true  meaning  of  the  parties  and  might 
not  unreasonably  be  construed  in  favour  of  the  plaintiff,  who  was 
at  liberty  to  elect  which  of  the  two  courses  he  would  adopt.  But 
the  Act  of  Limitation  would  still  control  his  choice.  Mr.  Justice 
Story  has  remarked  on  the  Statute  of  Limitation  that  it  was  intend- 
ed to  be  a  statute  of  repose*  It  is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of  payment  of  a  just  debt 
from  lapse  of  time,  but  to  afford  security  against  stale  demand 
after  the  true  state  of  the  transaction  may  have  been  forgotten,  or 
be  incapable  of  explanation  by  reason  of  the  death  or  removal  of 
the  witnesses.''  The  Indian  Law  of  Limitation  certainly  insists 
upon  the  peremptory  strictness  with  which  its  provisions  are  to  be 
enforced,  and  it  fixes  upon  the  Courts  an  obligation  to  dismiss  all 
suits,  appeals  and  applications  made  after  the  period  of  limitation  as 
prescribed  in  sch.  ii  of  the  Act,  although  limitation  has  not  been 
set  up  as  a  defence.  The  words,  therefore,  already  cited  from  the 
Presidency  Full  Bench  ruling  (2),  '^If  he  does  not  intend  to 
give  up  his  right  to  sue  at  all,  he  must  take  care  not  to  bind  him- 
self beyond  the  time  within  which  the  Law  of  Limitation  allows 
him  to  sue,''  may  be  quite  relevant  to  this  case.  For  if  it  can  be 
established  that  there  was  a  default  on  which  a  right  of  action  was 
given  to  the  obligee  to  suci  there  would  be  a  good  defence  on  the 
plea  of  limitation. 

(1)  L  L.  E.,  1  AIL,  850. 
(2)  KrUJkma  Kamal  Singh  v.  Eira  Sirdar,  4  B.  L.  B.|  F.  B.,  101. 
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1879  It  luui  been  argued  below  by  appellaiit'0  oonnnel  Uttt  the  third 
jB^^t  drafle  in  the  bond  contemplates  the  oootmenoe  ol  defatdt  oi  pay- 
rowsLL  either  of  interest  or  premia  as  giving  rise  to  an  immediate 

cause  of  action^  axwl  that  it  is  not  necessary  that  the  defattit  shoold 
be  in  the  payttxent  both  of  interest  and  pretnia,  atthoogh  tfaero  had 
been  default  of  this  nature  as  a  matter  of  faet:  on  the  other  hand,  it  is 
contended  by  respondent's  counsel  thai  the  words  in  the  third  dause 
any  one  or  more  stipulated  payment "  refer  to  the  terms  of  the 
second  clause  in  the  event  of  fsdlure  in  the  payment  on  due  date  of 
the  interest  and  premia,"  and,  therefore,  there  must  be  a  default  in 
the  payment  both  of  interest  and  premia,  and  that  it  is  solely  on 
condition  of  both  these  events  happening  that  the  obligors  made 
themselves  liable  to  an  immediate  demand  of  the  entire  sum  dtie. 
It  seems  to  me  that  the  terms  of  the  bond  in  the  second  and  third 
clauses  read  together,  and  they  must  be  so  read  in  order  to  under- 
stand the  real  meaning  of  the  parties,  provide  for  the  default  both 
of  interest  and  premia,  and  that  in  the  event  of  default  in  the  pay- 
ment either  of  interest  or  premia  only,  and  not  of  both,  tbe  obligee 
is  not  called  upon  to  choose  whether  he  will  at  once  demand  the 
amount  due,  or  postpone  his  suit  until  the  full  term  of  the  bond  has 
expired.  I  therefore  would  hold  that  if  the  default  does  not  extend 
beyond  the  interest  or  premia,  a  complete  and  present  cause  of 
action  has  not  arisen.  It  is  admitted  that  no  interest  has  been 
paid  on  the  bond,  but  it  has  not  been  established  that  there 
has  been  any  de&ult  in  respect  of  the  premia.  The  bond  is 
very  carelessly  or  inaooorately  expressed  in  words:  Interest 
on  the  same  at  the  rate  of  8  per  cent,  per  annum  being  pay- 
able half-yearly,  namely,  on  the  30th  June  and  31st  December 
in  each  calendar  year,  and  premia  on  life  policies  to  be  endorsed 
to  the  said  Christopher  William  Stowell  periodically,  accord- 
ing to  the  rules  of  the  Insurance  Company.^'  But  owing  to  the 
form  and  position  of  the  words  used  and  to  the  punctuation,  there  is 
some  ambiguity.  It  has  been  argued  that  the  premia  on  life  policies 
are,  by  the  terms  of  the  bond,  to  be  endorsed  to  the  obligee  periodi- 
cally, but  this  is  not  to  my  mind  the  meaning  of  the  bond  or  the 
intention  of  the  parties.  The  meaning  doubtless  is  that  the  inter^ 
est  and  premia  are  to  be  payable,  the  former  half-yearly,  on  the 
dates  named,  the  latter  pmodically,  according  to  the  rules  of  the 
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Insoranoe  Oampanj.    This  may  be  gathered  from  the  sneoeeding  1879 
olaose  which  ehoyn  what  is  to  be  regarded  as  a  defaxdt :     In  tl^  Ball 
event  of  failure  in  the  payment  on  due  date  of  interest  and  premia,"  g^^i 
These  «re  the  words.    The  punctual  payment  of  the  premia  is 
neoessary  to  keep  the  policies  alive«    There  was  no  necessity  to 
endorse  the  receipts  for  premia.    The  life  policies^  in  order  to  make 
the  security  more  perfect,  might  be  formally  assigned  to  the  obligee ; 
but  it  was  no  part  of  the  condition^  the  breach  of  which  would 
give  to  the  obligee  the  right  of  calling  in  his  money  at  once.  If  the 
words   being  payable^'  had  been  added  to  '^premia/'  thus^  ^^and 
premia  being  payable  on  life  polides  to  be  endorsed  to  the  said 
Christopher  William  Stowell  periodically,  according  to  the  rules  of 
the  Insurance  office/'  there  would  have  been  no  room  for  doubt  as 
to  what  was  meant.  The  life  policies,  though  not  endorsed  to  plaint- 
iS,  were  nevertheless  in  his  possession  and  were  filed  by  him  and 
are  on  the  record  of  this  case.    There  has  been  no  default  in  the 
payment  of  the  premia.    The  plaintiff  has  filed  the  evidence  of  the 
regular  payment  of  the  haU-yearly  renewal  premia  required  by  the 
Company's  rules.   There  are  on  the  record  receipts  for  such  premia 
on  Stowell's  life-policy,  dated  13th  May  1876, 13th  November  1876, 
and  5th  December  1876,  respectively.   There  is  a  joint  receipt  to 
Messrs.  Ball  and  Stowell  of  payment  of  the  half-yearly  renewal 
premia  on  Stowell's  insurance  due  on  the  10th  day  of  May  1878. 
There  are  receipts  for  the  payment  of  the  half-yearly  premia  on 
the  life  of  BaU,  dated  13feh  May  1875,  13th  November  1876,  and 
6th  December  1876.    These  receipts  show  that  there  was  no  default 
in  the  payment  of  Stowell's  premia  up  to  the  lOfch  May  1878,  or  of 
premia  on  Ball's  life  up  to  the  13th  day  of  November  1876,  conse- 
quently if  there  had  been  default  after  that  date,  and  a  cause  of 
action  had  arisen,  the  suit  would  be  within  the  period  of  limitation, 
assuming  that  the  suit  was  one  coming  under  art.  80,  sch.  ii  of 
the  limitation  Act.    Besides  these  receipts  there  are  Positive 
Promissory  Notes  for  Rs.  166-10-8  each  imder  the  policies  both  of 
Ball  and  Stowell  payable  to  bearer  three  months  after  sight,  and 
the  death  of  BaU  and  Stowell  respectively,  and  redeemable  three 
days  after  preseutation  at  the  office  of  the  Positive  Government 
Security  life  Asmirance  Company,  limited,  according  to  the  rules 
of  the  Company,  which  were  in  the  possession  of  plaintiff.   Of  all 
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^^^^      ^tefle  receipts  and  notes  one  only  was  filed  by  the  defendant  Ball. 
Ball     The  promissory  notes  payable  on  the  death  of  Ball  are  dated 
Stowbll.  November  1874,  18th  May  1875,  17th  November  1875, 

17th  May  1876,  8th  December  1876,  and  18th  June  1877. 
Those  payable  on  the  death  of  Stowell  are  dated  18th  November 
1874,  13th  May  1875,  17th  November  1875,  17th  August  1876, 
8th  December  1876,  18th  December  1877,  and  12th  June  1878* 
With  this  evidence  before  us  which  shows  that  there  iias  been 
no  default  in  the  payment  of  premia,  and  entertaining  the  opinion 
that  the  default  giving  rise  to  a  right  of  immediate  demand  for 
payment  of  the  amount  due  on  the  bond  before  its  expiration  must 
be  a  default  in  respect  of  both  interest  and  premia,  I  must  come  to 
the  conclusion  that  there  was  no  such  default  that  gave  to  the 
plaintifE  a  complete  and  present  cause  of  action.  Therefore  the  con- 
tention that  more  than  three  years  had  elapsed  from  the  date  of 
default,  and  thereby  the  suit  was  barred,  fails,  the  suit  being  within 
time,  and  the  debt  being  acknowledged  by  one  defendant  and  execu- 
tion of  the  bond  by  the  other,  limitation  alone  being  pleaded,  the 
plaintiff  would  be  entitled  to  a  decree. 

I  have  now  considered  all  the  points  involved  in  the  first  to  the 
fourth  plea  inclusive.  There  are  two  other  pleas  to  be  noticed,  the 
fifth  and  sixth. 

The  fifth  plea  has  no  force,  for  if  the  interest  had  been  barred  by 
limitation,  the  suit  must  have  been  barred  by  the  same  limitation. 
The  plea  was  not  pressed  before  us,  and  I  only  notice  it  because 
it  is  on  the  memorandum  of  appeal.  The  sixth  plea— that  the  Judge 
should  have  dismissed  the  suit  with  costs— is  disposed  of  by  this 
judgment. 

I  would  dismiss  the  appeal,  and  aflBrm  the  decree  of  the  lower 
Court,  with  costs. 

 _^       -4^>p^a^  dismissed. 

APPELLATE  CRIMINAL. 

1879  Be/bre  Mr.  Justice  Bpankie. 

J^tf  17.  EMPEESS  OF  INDIA  v.  MUBLL 

High  Court,  Patoers  qf  Revision—Act  X  of  1872  (Criminal  Procedure 

Code),  s.  297. 

Held,  that  great  laxity  in  weighing  and  testing  evidence  ia  a  material 
error  in  a  judicial  proceeding,  within  the  meaning  of  s.  297  of  Act  X  of  1872. 
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At  a  Sessions  for  jail  delivery  held  at  Agra  on  the  27th  April  1879 
1876,  seven  prisoners,       Harphal,  Dipa,  Bhawani,  Dhan  Singh,  Ej^pubss  c 
Shima,  MurU,  and  Jhentar  were  charged  with  the  ofienoe  of  Ikdia 
daooity.   Jhentar  was  aocjnitted,  and  the  first  six  were  oonvioted  Mubli. 
and  sentenced  to  transportation  for  life.   Murli  was  sent  to  the 
A  ncjaman  Islands,  to  undergo  the  sentence  of  transportation  for 
life.    From  there  and  through  the  Ohief  Commissioner  of  the 
Andaman  and  Nicobar  Islands  he  forwarded  his  petition  of  appeal 
to  the  High  Court  in  the  month  of  May  1879,  urgmg  in  his  petition 
of  appeal  that,  through  want  of  friends  and  funds,  he  could  not 
appeal  before.    The  petition  of  appeal  was  received  by  the  High 
Cfonrt,  and  was  heard  by  Mr.  Justice  Spankie,  by  whom  the  appeals 
of  the  first  five  were  heard  and  disposed  of. 

The  following  was  the  judgment  delivered  by 

Spakkib,  J. — The  petitioner,  convict  No.  21013,  Murli,  is  under- 
going sentence  of  transportation  for  life  in  the  penal  settlement 
of  Fort  Blair.  He  was  convicted  on  the  27th  April  1875  by  Mr. 
H.  G.  Eeene,  the  Sessions  Judge  of  Agra,  on  a  charge  of  dacoity, 
under  s.  395  of  the  Indian  Penal  Code.  Six  other  persons,  Harphal» 
Dipa,  Bhawani,  Dhan  Singh,  Bhima,  and  Jhentar  were  tried  at 
Agra  with  him.  Jhentar  was  discharged  by  the  Sessions  Judge, 
and  the  others,  including  Murli,  were  transported  for  life.  The 
five  persons  appealed  to  this  Court,  and  on  the  26th  June  1875 
were  acquitted,  and  it  was  directed  that  they  should  be  released. 
Murli  did  not  appeal  at  the  time,  but  does  so  now  in  a  petition 
received  through  the  Chief  Commissioner  of  the  Andaman  and 
Nicobar  Islands  and  Superintendent  of  Port  Blair  and  Nicobars^ 
that  ofiScer  following  the  instructions  conveyed  to  him  in  the  letter 
of  the  Secretary  to  the  Government,  Home  Department  (1)* 
Murli  states  that  he  was  undergoing  imprisonment  for  two  years, 
on  conviction  of  the  offence  of  being  in  possession  of  stolen  pro- 
perty, knowing  the  same  to  have  been  acquired  by  theft,  when  he 
was  named  by  Pita,  an  informer,  as  having  been  one  of  the  persons 
concerned  in  dacoity.  He  was  put  on  his  trial  before  the  Sessions 
Judge  of  Agra,  and  convicted  and  sentenced  to  transportation  for 

(1)  Mp.  Officiating  Secretary  Bernard,  0.8,1.,  dated  14th  April  1879,  to 
Superintendent  of  Port  Blair  and  Nicobar  Islands. 
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1879  life.  Five  persons  appealed  and  were  releaaed.  But  he  (Murli) 
Empbbssof  unable  to  represent  his  case  at  that  time,  having  neither 
Imdia  funds  nor  friends.  Since  his  arrival  in  the  penal  settlement  he 
MuBLi.  has  succeeded  in  obtaining  a  copy  of  the  judgment  of  the  SesaionB 
Judge  of  Agra,  and  now  appeals  from  the  order  passed  by  him. 
The  prisoner  ought  to  have  appealed  to  this  Court  in  sixty  days 
from  the  date  of  the  sentence,  the  27th  April  1875.  The  period  of 
limitation  has  so  long  expired,  and  the  explanation  of  the  delay  in 
appealing,  though  there  may  be  some  truth  in  it,  is  not  altogether 
satisfactory,  that  I  feel  compelled  to  disallow  the  appeal  It  is  the 
case  that  all  convicts  have  a  right  of  appeal  once,  but  that  right  is 
subject  to  the  law  of  limitation,  and  I  think  that  it  would  be  unwise 
so  to  apply  s.  6  of  this  law  as  to  encourage  the  idea  amongst  the 
convicts  of  a  penal  settlement  that  they  can  at  any  time,  as  in  this 
case,  five  years  after  the  date  of  their  conviction,  appeal  to  this 
Court.  At  the  same  time,  being  well  acquainted  with  the  facts  of 
the  case,  as  I  decided  the  appeal  of  the  five  other  persons  who  had 
been  transported  for  life,  I  am  quite  prepared  to  admit  the  petition 
as  one  for  revision  of  the  proceedings. 

The  case  of  Murli  is  on  all  fours  with  that  of  Harphal  and  others, 
and  the  same  reasons  which  influenced  my  decision  with  respect 
to  those  appellants,  lead  me  now  to  say  that  there  is  no  satisfactory 
evidence  to  justify  the  conviction  of  Murli,  and  he  ought  to  be 
released.  My  reasons  will  appear  from  the  copy  of  my  judg- 
ment in  the  case  of  Harphal  and  others  which  I  have  directed 
should  be  put  up  with  this  proceeding.  I  cannot  at  this  time 
remember  how  it  happened  that  I  did  not  consider,  as  a  Court  of 
Eevision,  the  case  of  the  petitioner.  I  can  only  attribute  my  not 
having  done  so  to  the  uncertainty  that  prevailed  in  this  respect 
as  to  whether  the  Court  was  at  liberty  to  interfere  with  the 
conviction  of  a  prisoner  who  had  not  appealed  (when  dealing 
with  the  case  of  any  person  tried  with  him  who  had  a]^fjealed), 
simply  on  a  question  of  credibility  of  evidence.  Later  deoidons 
both  of  this  and  of  other  Courts  for  years  past  have  not  tended 
to  remove  this  uncertainty  as  to  what  is  or  is  not  a  material  error 
in  a  judicial  proceeding.  I  am  myself  inoUned^  indeed  I  have 
acted  in  other  cases  in  this  view,  to  regard  great  laxity  in  weighing 
and  testing  evidence  as  a  material  error  in  a  judicial  proceedings 
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and  lookmg  at  the  trial'  in  this  case,  it  would  seem  to  me  tliat  1879 


there  had  been  great  indifierenoe  and  laxity  on  the  part  of  the  Ses-  Empbbss  of 
sions  Judge  in  this  respect.  Accepting,  however,  the  judgment  of  ^^^^^ 
this  Court  in  Full  Bench  in  the  matter  of  Sardeo  {1)  I  believe  Mubli. 
that  I  have  the  power  of  interfering  now  with  the  conviction  of 
Murli.  If  we  are  not  precluded  by  a  judgment  of  acquittal  from 
exerdsing  the  power  of  revision  under  s.  297  of  Act  X  of  1872,  we 
cannot  be  precluded  from  doing  so,  where  there  has  been  a  convic- 
tion on  evidence  which  has  received  no  sifting,  and  which  in  many 
respects  is  so  transparently  false  that,  if  it  had  been  at  all  testedi 
its  &lsehood  could  not  have  escaped  notice.  And  in  this  opinion 
I  am  fortified  by  the  amended  new  Oode  of  Criminal  Procedure 
of  1879.  It  seems  that  the  dubious  character  of  s.  297,  Act  X  of 
1872,  has  now  been  fully  admitted.  S.  439  of  the  amended 
Code,  if  it  stand  in  the  Act  when  passed,  provides  that  the  High 
Court  as  one  of  Revision  may  exercise  all  the  powers  of  an  Appellate 
Court  with  regard  to  appeals  from  convictions.  Being  of  the 
opinion  tiiat  I  have  the  power  of  revision  in  this  case,  in  which 
opinion  my  honorable  colleagues,  to  whom  the  papers  have  been 
circulated,  acquiesce,  I  have  no  hesitation  in  saying  that  the  convic- 
tion of  Murh  ought  not  to  be  maintained,  but  that  he  ought  to 
be  at  once  released.  I  therefore  annul  the  conviction  of  Murli 
and  the  sentence  passed  upon  him  and  direct  his  release. 

Conmtion  quashed. 


1879 


Btfore  Mr.  Justice  OldJUld. 
EMPEESS  OP  Iin>IA  V.  THOMPSON.  July  18. 

Adultery^Act  XLV of  1S60  (Penal  Code),  497 — Compounding  qf  Offences 
—Act  X  of  1872  {Criminal  Procedure  Code),  s.  188. 
N  charged  T  with  having  committed  adultery  with  his  wife.  On  inquiry 
into  the  charge  by  the  Magistrate,  the  case  was  committed  to  the  Sessions 
Courl  for  trial  when  T  was  convicted.  T  appealed  to  the  High  Court. 
After  conviction  N  and  his  wife  were  reconciled,  and  Nai  the  hearing  of 
the  appeal  asked  for  leave  to  compound  the  offence.  Held,  that  at  that 
stage  of  the  case  sanction  could  not  be  given  to  withdraw  the  charge. 

Oni  Nuttall  charged  one  Thompson  with  having  committed  adul- 
tery with  his  wife.   The  case  was  inquired  into  by  the  Magistrate 
(1)  I.  L.      1  AIL,  139. 
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1879      and  oommitted  to  the  Sessioiifl  Oonrt,  by  wUoh  the  aooused  wns 
£mpbs88  or  ooHTioted  and  sentenced  to  one  year's  rigorons  imprisonment.  He 
appealed  to  the  High  Court  against  the  oonviotion  and  sentenoe. 
Thoxpsoit.  After  the  eonviotion  the  husband  and  wife  had  been  living 
together,  and  the  hnsband  at  the  hearing  ot  the  appeal  asked 
permission  of  the  Oonrt  to  be  allowed  to  oomponnd  the  ofienoe. 

Mr.  Leach,  for  the  prisoner. 

The  judgment  of  the  Conrti  so  far  as  it  is  necessary  for  the  pnr* 
poses  of  this  report,  was  as  follows : 

OldfiilDi  J. — Since  the  conviction  by  the  Sessions  Judge  the 
complainant  has  taken  his  wife  back  to  live  with  him,  and  has  asked 
this  Court  to  be  allowed  to  compound  the  offence^  a  sanction  which 
cannot  be  given  at  this  stage  of  the  proceedings,  but  looking  to  the 
existing  relations  between  the  parties  and  the  fact  that  the  prisoner 
Thompson  has  been  in  custody  since  the  5th  May,  the  Court  is  of 
opinion  that  the  punishment  already  undergone  will  suffice,  and  his 
release  is  directed. 

Appeal  allowed. 


FULL  BENCH. 


1879         B^/bre  Sir  Bobert  Stuart^  Kt.,  Ckirf  Justice^  Mr.  Justice  Spankie, 
September  2.  jfr.  Justice  Oldfield,  and  Mr.  Justice  Straight. 

EMPRESS  OF  INDIA  v.  MANGU  akd  othbbs. 

Act  X  of  1872  {Criminal  Procedure  Code),  ss.  273,  2191— Arrest  pending 

Appeal. 

When  an  appeal  has  been  preferred  uader  s.  272  of  Act  X  of  1872  the 
High  Oonrt  maj  order  the  acciued  to  be  arrested  pending  the  appeaL 

Onb  Mangu  and  six  others  had  been  tried  on  charges  of  oul- 
pable  homicide  not  amounting  to  murder,  and  yoluntarily  causing 
grievous  hurti  by  the  Sessions  Judge  of  Sahdranpur  and  acquitted. 
The  Local  Gk)yemment  appealed  to  the  High  Court  against  the 
judgment  of  acquittal.  After  the  admission  of  the  appeal,  the 
Junior  GFovemment  Pleader  applied  for  the  arrest  of  the  ac- 
cused pending  the  appeal.  The  application  was  made  to  Straight, 
J.,  who  referred  the  same  to  the  Full  Bench  of  the  Court  for 
disposal. 
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The  Junior  Ooremment  Pleader  (Babu  Dwarka  Nath  Banarji)^  1879 
in  support  of  his  application,  referred  to  Queen  v.  Oobind  Tewari  Ehpbbss  of 
(1 )  •    He  farther  contended  that  the  arrest  sought  for  was  only  as  a 
means  to  compel  the  attendance  of  the  persons  accused  before  the  Manou. 
Court.    The  admission  of  the  appeal  revives  the  charge. 

The  following  judgments  were. delivered  by  the  Full  Bench: 

Stuabt,  0. J. — concur  in  the  opinion  expressed  by  Mr.  Justice 
Oldfield.  I  also  agree  with  Mr.  Justice  Straight  in  holding  that 
under  s.  297  of  the  Criminal  Procedure  Oode  the- re  arrest  of  the 
accused  for  the  purpose  of  the  appeal  may  be  made. 

Spai^kie,  J.— On  the  point  submitted  to  us,  I  accept  the  ruling  in 
Queens.  Oobind  Tewari  (1),  and  approve  the  argument  of  the  Legal 
Kemembrancer  in  support  of  his  contention  that  the  Court  had 
power  to  order  the  arrest  of  the  accused.  I  observed  at  the  hear- 
ing of  argument  in  this  case  that  if  the  oontention  quoted  in  the 
case  referred  to  above  could  not  be  maintained,  the  High  Court, 
under  s.  297  of  the  Criminal  Procedure  Code,  in  any  case  coming  to 
its  knowledge,  migbt,  if  it  appeared  that  there  had  been  a  material 
error  in  any  judicial  proceeding  of  any  Court  subordiuate  to  it, 
pass  such  judgment,  sentence  or  order  thereon,  as  it  though  fit. 
It  is  not  provided  that  the  order  passed  should  be  final,  and  it 
might  be  one  preliminary  to  a  judgment  in  appeal.  I  do  not,  how- 
ever, insist  upon  this  view.  I  may  observe  that  the  draft  Bill  of 
the  Criminal  Code  as  amended — s.  427 — expressly  gives  the 
power  to  the  High  Court  to  order  the  arrest  of  the  accused  person 
when  an  appeal  is  presented  to  it  under  s.  417,  which  corresponds 
with  s.  272  of  the  current  Code,  except  as  to  this  power  of  arrest. 
The  ruling,  too,  of  the  Calcutta  Court  referred  to  above  (1)  is 
cited  as  the  marginal  note  to  s.  427,  and  the  proposed  section  is 
the  same  as  para.  3  of  s.  168  of  Act  IV  of  1877,  "  The  Presidency 
Magistrates  Act,"  by  which  the  High  Court  may  order  the  accused 
person  to  be  arrested,  committed  to  prison,  or  held  to  bail,  when 
the  public  prosecutor  appeals  on  behalf  of  the  Local  Qovernment 
against  an  acquittal,  dismissal,  or  discharge. 

Oldfield,  J. — I  concur  in  the  view  taken  by  the  learned  Judges 
of  the  Calcutta  High  Court  in  Queen  v.  Oobind  Tewari  and  others  ( 1) . 

(1)  I.  L.  R.,  1  Calo.,  2Sh 
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1879         The  admission  of  an  appeal  reyiyefi  the  proceedings  against 
EMPHB98  OP      aooused  person  who  has  been  aoqnitted,  and  the  Appellate  Conrt, 
India     which  has  power,  nnder  s.  272  of  the  Criminal  Procedure  Code,  to 
Manqu.    pass  such  judgment,  sentence  or  order,  as  may  be  warranted  bylaw, 
can,  I  apprehend,  under  the  powers  so  conferred,  compel  the  ap- 
pearance of  the  accused  person  before  it,  and  order  his  arrest. 

Straight,  J. — At  the  hearing  of  this  reference  I  entertained 
some  doubt  as  to  the  power  of  this  Court,  upon  the  admission  of 
an  appeal  under  s.  272  of  the  Criminal  Procedure  Code,  to  order 
the  re-arrest  of  the  person  or  persons  who  had  been  acquitted.  I 
am  not  altogether  dear  upon  this  point  now,  despite  the  reasoning 
of  the  case  (1)  quoted  by  Mr.  Justice  Oldfield,  but  I  may  refrain 
from  coming  to  any  determinate  opinion  as  to  that,  seeing  that 
under  tiie  proposed  new  Code  of  Criminal  Procedure  such  diflScuky 
cannot  recur.  Moreover,  I  thinks  that  under  s.  297,  it  haying  come 
to  the  notice  of  this  Court  that  the  accused  were  improperly  dia- 
chargcd,  an  ordw  may  be  issued  for  their  arrest.  Let  the  Magis- 
trate, therefore,  arrest  the  accused,  and  keep  them  in  custody  till 
the  appeal  is  disposed  of. 

  Application  alkwed. 

APPELLATE  CIVIL. 


Brfore  Mr.  Justice  Oldfield  and  Mr.  Justice  Straight. 

THAMMAN  SINGH  (Plaiittiff)  v.  GANGA  £AM  and  omns 
(Dbfbrdants).* 

Decree—What  it  is  to  contain— Act  X  qf        (Civil  Procedure  Code),  s.  DOS. 

The  plaintifi  sued  on  a  bond  in  which  real  -pmpertj  was  hypotbeeatod. 
Id  his  claim  the  property  hypothecated  was  deti^ed,  and  the  property  itself 
was  impleaded  as  a  defendant,  and  he  obtained  a  decree  in  the  following 
terms :  Decree  for  plaintiff  in  favour  of  his  claim  and  costs  against  de- 
fendant." Held  that  the  decree  was  to  be  regarded  as  simply  for  money 
and  not  for  enforcement  of  lien. 

This  vas  a  sait  by  the  plaintiff  for  possession  of  one  biswa  semin- 
daxi  share  in  manza  Eaili,  in  pargana  Badauni  by  setting  aside 

*  Second  Appeal,  No.  115  of  1879,  from  a  decree  of  Manlyi  Zain*iil-ab-din, 
Subordinate  Judge  of  Sh&hjah&npur,  dated  the  14th  November  1878,  affirm- 
ing a  decree  of  Kai  Baghn  Nath  Sahai,  Mansif  of  Eastern  Badann,  dated 
the  5th  August  1878. 

(1)  I.  L.  B.,  1  Calc,  281. 
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the  anotion-Bale  of  the  same  in  fayotir  of  the  defendants.  His  claim  1879 
was  based  on  the  following  ground :  That  he  had  purchased  the  Thammaw 
property  in  suit,  and  that  after  his  purchase  Gtinga  Bam,  one  of  the 
defendants,  caused  the  same  to  be  sold  by  auction  in  execution  of  his  Ganoa  Ba&c 
decree  against  one  Azim-ud-din,  at  which  sale  the  other  defendants, 
Ahmad  Husoin  and  others,  purchased  the  same ;  that  the  decree 
in  fayour  of  Ganga  Bam  was  a  mere  money-decree,  and  therefore 
the  property  was  not  liable  to  be  sold  in  execution  thereof,  as  pre- 
yious  to  the  sale  it  had  passed  to  the  plaintiff.  The  defendants, 
auction-purchasers,'  contended  that  the  bond  on  which  Ganga  Ram 
obtained  his  decree  was  prior  to  the  sale  under  which  plaintiff  claimed 
the  property,  and  that  in  it  the  aforesaid  zemindari  share  was 
hypothecated  as  security  for  the  debt  due  on  the  bond ;  that,  in  his 
daim  on  the  bond,  Ghmga  Bam  had  detailed  the  property,  and  the 
property  itself  had  been  impleaded  as  defendant,  and  that  the  decree 
which  was  in  the  words  following,  Decree  for  plaintiff  in  favour 
of  his  daim  and  costs  against  defendant/'  was  both  for  the  money 
and  enforcement  of  lien. 

The  Munsif  ^  holding  thai  as  in  the  claim  both  the  property  and 
the  person  of  the  defendant  were  impleaded  as  defendants,  and  that 
as  the  decree  passed  was  in  his  favour  and  against  the  defendants, 
the  decree  was  therefore  one  for  the  enforcement  of  the  lien  and  not 
a  mere  money-decree,  dismissed  the  plaintiff  *s  claim.  On  appeal, 
the  Subordinate  J udge,  agreeing  with  the  Munsif  in  his  construction 
of  the  decree,  dismissed  (he  appeal.  The  plaintiff,  thereupon, 
appealed  to  the  High  Oourt,  contending  that  the  decree  did  not 
give  the  plaintiff  in  that  case  the  relief  he  sought,  vi%,j  the  enforce- 
ment of  his  Um  against  the  property. 

Munshi  Sukh  Bam,  for  the  appellant. 

Pandit  JJudAia  Nath^  Mir  Zahur  Eusain^  and  Maulvi  Obeidul 
Bakmmy  iot  the  respondents. 
Tbe  judgment  of  the  Oourt  was  delivered  by 

SnAiosr,  J. — ^The  simple  point  in  this  case  is  whether  the 
decree  obtained  by  the  defendant  Ganga  Bam  against  his  judgment- 
debtor  is  to  be  r^;arded  as  one  for  enforcement  of  lien  or  simply 
lor  money.  It  is  true  that,  in  the  daim  itself,  the  hypothecated 
jvopeity  is  detailed  and  the  property  itself  is  impleaded  as  a 
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1879     defendant,  but  the  decree  is  quite  silent  about  it  and  thus  disposes 
Thahvak  of  the  suit :  "Decree  for  plaintifl  in  favour  of  his  daim,  and  costs 
Singh     against  defendant."    It  was  urged  for  the  respondents,  auction- 
Gakoa  Bah.  purchasers,  that  a  liberal  construction  should  be  plaoed  upon  the 
terms  of  the  decree,  and  that  it  may  reasonably  be  read  as  carrying 
relief  against  the  property  hypothecated.    We  think  this  argument 
should  not  be  allowed  to  influence  us  and  is  inapplicable,  where 
the  Legislature  has  in  the  most  specific  terms  directed  how  a  decree 
should  be  shaped  and  what  details  it  should  contain. 

(i.) — The  number  of  the  suit, 
(ii.) — ^Names  and  description  of  parties, 
(iii.) — ^Particulars  of  the  claim. 

(iv.) — ShaU  speeify  clearly  the  relief  granted  or  the  determination 
of  the  suit. 

(▼.) — The  amount  of  costs  incurred  in  the  suit,  and  by  what 
parties  and  in  what  proportion  they  are  to  be  paid. 

It  is  admitted  by  the  respondents  that  the  decree  in  this  case 
is  vague  and  defective ;  but  they  urge  that  read  by  the  light  of  the 
claim,  its  intention  is  obvious,  and  that  it  may  fairly  be  interpreted 
as  being  one  for  the  enforcement  of  lien.    There  are  certain  broad 
rules  by  which  construction  of  Acts  is  guided,  that  are  perfectly  well 
known  and  recognised,  but  it  does  not  appear  to  us  that  they 
could  be  applied  here,  nor  do  we  think  that  we  have  any  right 
to  treat  tbis  as  a  question  of  construction  at  alL   The  s.  206  of 
Act  X  of  1877  has,  in  the  details  already  set  out,  laid  down  in 
the  most  explicit  way,  what  the  contents  of  a  decree  are  to  be : 
Shall  specify  clearly  the  relief  granted,"  and  if  there  be  an 
omission  in  the  decree  so  that  the  relief  given  by  it  does  not 
in  terms  go  to  the  extent  asked,  we  do  not  think  it  is  part  of 
the  duty  of  this  Oourt,  or,  indeed,  of  any  other,  to  import  words 
for  the  purpose  of  stretching  its  operation.   The  Court  TttaV^ng 
the  decree  must  be  presumed  to  have  expressed  the  relief  it  was 
prepared  to  give,  and  the  words    Decree  for  plaintiff  in  favour 
of  his  claim  and  costs  against  defendant "  have,  in  our  judgponent, 
nothing  about  them  spedfying  clearly,  as  required  by  the  Aot» 
any  relief  in  the  shape  of  enforcement  of  lien  against  property 
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hypothecated.    The  argument  for  elasticity  in  oonstruotion  of  1879 
the  terms  of  a  decree  nrged  by  the  respondent  would,  if  admitted*  Thamman 
be  productive  of  the  greatest  confusion  and  inconvenience,  and  SiNoa 
involve  a  continued  conflict  of  decisions.   Wemusttake  the  decrees  Ganoa  Bam. 
as  we  find  them,  and  not  embark  into  speculation  as  to  what  was 
the  intention  of  the  Court  passing  the  decree.   Under  tiiese  dr- 
cumstanoes  we  decree  the  appeal  and  plaintiffs  claim  with  costs. 

Appeal  allowed. 


Before  Mr,  Juitioi  Spankie  and  Mr.  Justice  Straight,  jgjg 
HAESUKH  (Dbjehdakt)  v.  MEGHEAJ  (Plaihtipf).*  July  S. 

Decree—What  is  to  contain—Act  VIU of  IS$9  {Civil  Procedure  Code), 
e.  199— Act  Xof  1877  {piM  Procedure  Code),  s.  206. 

DVliere  the  pUdatiff  by  his  claim  sought  for  a  decree  for  money  aad  enforoe- 
ment  of  lien  on  the  property  hypothecated  in  the  bond  on  which  the  claim 
was  based,  and  he  obtained  a  decree  for  the  claim  as  brought "  without 
any  specification  in  it  as  to  the  relief  he  sought  by  charging  the  property 
hypothecated,  held  that  such  a  decree  was  a  decree  for  money  only,  and  did 
not  enforce  the  charge  on  the  property. 

Muluk  Fuqueer  Bakhsh  v.  Manohur  Das  (1)  followed. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Meerut 
roTersing  the  decree  of  the  Subordinate  Judge  of  the  district.  The 
facts  of  the  case  and  the  grounds  of  contention  before  the  High 
Court  appear  sufficiently  from  the  following  judgments  of  the  Oourt. 

Baba  Jogindro  N<Uh  Chaudhri^  for  the  appellant. 

The  Junior  Chvemment  Pleader  (Babu  Dwarka  Nath  Bamrjt) 
and  Babu  Oprokash  Ckandar  Mukarji^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : — 

Spankib,  J.— In  this  case  the  facts  were  admitted.  The  only 
question  for  decision  is,  whether  the  original  decree  obtained  by 
appellant  charged  the  property  in  suit  for  the  satisfaction  of  the 
amount  decreed. 

The  Subordinate  Judge  held  that  the  property  was  so  charged. 
The  suit  was  one  to  enforce  a  lien.    The  judgment  declared  the 

*  Second  Appeal,  No.  146  of  1879,  from  a  decree  of  E.  M.  King.  Esq., 
Officiating  Juc^ge  of  Meerut,  dated  the  12th  NoYember  1878,  reversing  a 
decree  of  Babu  Slashi  Nath  Biswas,  Subordinate  Judge  of  Meerut,  dated 
the  11th  July  1878. 

(1)  H  C.  E.,  N..W.  P.,  1870,  p.  29. 
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1879  lien  good  and  valid.  The  daim  was  decreed  as  brought.  The 
Habsukh  Subordinate  Judge  allows  that  the  decree  was  not  properly  pre- 
V.  pared,  but  there  can  be  no  question  as  to  what  was  granted  bj  the 
decree.  It  was  not  a  part  but  tiie  whole  of  the  claim  which  was 
decreed,  and  this  included  the  enforcement  of  the  lien  against  the 
property.  The  Subordinate  Judge  did  not  consider  the  precedent 
Muluk  Ftiqtteer  Bakhsh  v.  Lala  Manohur  Das  (1),  which  was  brought 
to  his  notice,  to  be  applicable  to  the  case.  In  appeal  the  Judge 
held  that  the  words  deoreed  virtually do  not  amount  to  a  speci- 
fic decree  that  the  plaintiff  may  recover  the  amount  of  his  daim  by 
the  sale  of  the  property  hypothecated.  He  therefore  decreed  the 
appeal  and  reversed  the  decision  of  the  Subordinate  Judge. 

The  defendant,  appellant,  relies  upon  the  decidon  of  the  first 
Court. 

The  wording  of  the  sections  bearing  upon  decrees  is  the  same 
both  in  Act  YIII  of  1859,  and  Act  X  of  1877,  as  regards  the 
points  which  relate  to  the  case  before  us.  The  particulars  of  the 
claim  are  stated  in  the  body  of  the  decree,  the  subject  of  dispute,  but 
**the  relief  granted"  is  not  specified  dearly.  The  claim  is  ^'de- 
creed  virtually is  not  a  dear  specification  of  the  rdief  granted.  In 
this  respect  I  have  no  hesitation  in  agreeing  with  the  Judge.  The 
Subordinate  Judge  does  not  oonsid^that  the  case  dted  (1)  is  ap- 
plicable to  the  present  case.  But  in  the  case  the  plaintiff  in  a 
former  suit  had  not  confined  himself  to  asking  for  relief  in  the 
shape  of  what  is  called  a  mere  money-decree,  he  sought  also  to 
enforce  his  charge  against  the  land.  The  decree  which  was  passed 
ex  parte,  after  reciting  the  substance  of  his  plmnt,  was  dearly 
confined  to  giving  him  a  decree  for  the  money  against  the  person. 
The  Court  (Morgan,  0.  J.,  and  Boss,  J.)  held  that  they  were  bound 
to  give  effect  to  the  decree  according  to  the  plain  meaning  of  the 
language  used,  and  this  clearly  gave  relief  merely  against  the  per- 
son for  the  debt.  The  Court  added :  "  If  the  plaintiff,  from  negli- 
gence or  other  cause,  omitted  to  prefer  the  portion  of  his  daim 
which  sought  to  charge  the  land,  or,  having  preferred  it,  was 
content  to  accept  an  imperfect  adjudication,  or  one  which  awarded 
him  only  a  part  of  the  reUef  claimed,  he  cannot  now  bring  forward 

(1)  H.  C.  B.,  N.-W.  P.,  1870,  p.  29. 
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in  a  fresh  suit  matter  whioh  might  well  have  been  disposed  of.  1879 
The  decree  made  was  not  questioned  either  in  appeal  or  by  review."  Harsukh 

V. 

The  prinoiple  upon  which  the  ruling  proceeds  appears  to  be  Mbqhbaj. 
very  applicable  to  this  case,  and  to  the  decree  in  whioh  the 
particulars  of  the  claim  are  stated,  and  the  suit  was  one  in  which 
the  i^ointiff  certainly  desired  to  enforce  his  lien  against  the  hypo- 
thecated property,  but  the  decree  is  silent  in  respect  to  this 
particular  relief.  It  states  that  the  claim  is  virtually  decreed 
against  the  defendant.  There  is  no  addition  of  the  words  by  sale 
of  the  property  hypothecated  in  the  bond.  The  decree  therefore 
was  imperfect  and  did  not  give  the  relief  asked  for,  and  the  plaint- 
iff should  have  got  it  amended,  or  have  applied  for  a  review,  or 
should  have  appealed  against  the  decree  in  order  to  have  it  brought 
into  agreement  with  the  judgment. 

A  majority  of  the  Court  in  Regular  Appeal,  No.  75  of  1873, 
deoided  by  the  Full  Bench  on  the  30th  June  1876  (1),  held  upon  a 
reference  to  the  Court  at  large  that,  in  a  case  decided  in  accordance 
with  a  confession  of  judgment,  in  which  the  following  words  appear, 
^'The  whole  of  the  property  as  stored  in  the  deed  will  remain 
hypothecated  and  mortgaged  till  payment  of  the  entire  demand,*' 
bnt  in  whioh  the  operative  part  of  die  decree  was  one  ''for  the 
amount  claimed  with  costs  and  interest  against  the  defendants, 
who  have  promised  to  pay  the  amount  within  two  years,  on  their 
oonfessLon  of  judgment  admitted  by  the  plaintiff,"  the  decree  was 
merely  a  money-decree.  One  of  the  leeuned  Judges  who  formed 
the  majority  obeerved :  ''  It  seems  to  me  impossible  to  hold  that 
it  is  more  than  a  mere  money-decree :  the  relief  granted  is  money 
only,  nor  is  it  provided  that  the  money  may  be  realised  by  the 
sale  of  any  particular  property,  by  reason  of  its  hypothecation  for 
the  purpose.  No  doubt  it  appears  that  the  decree  was  passed  in  ac- 
cordance with  a  confession  of  judgment,  and  does  not  include  all  the 
purport  thereof.  There  is  reason  to  believe  that  it  was  imper- 
fectly drawn  out,  and  that  its  imperfection  is  detrimental  to  the 
decree-bolder.  It  was  competent  to  him  to  have  applied  for  its 
ooireotion,  but  it  is  not  competent  to  us  to  rule  that  it  is  other  than 
a  mere  money-decree,  in  the  terms  in  which  it  has  been  drawn/' 

(1)  Unreported. 
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1879  We  are,  I  think,  bound  to  follow  the  opinion  of  the  majority  of 
Habshukh  Bench  in  1876  (1).    A  judgment,  however,  of  a  Division 

Bench  of  this  Court  in  Azim-uUlah  Khan  v.  Kishen  Lai  (2)  was 
shown  to  us  in  which  the  learned  Judges  took  a  different  view,  and 
one  of  them  seems  to  have  changed  his  opinion.  In  that  case,  aooord- 
ing  to  the  memorandum  of  appeal,  the  decree  in  words  was  to  the 
effect  that  the  claim  be  decreed  with  costs  and  interest,''  and  the 
Subordinate  Judge  held  that  in.  the  decree  there  was  no  order 
respecting  the  enforcement  of  the  lien,  nor  is  there  an  order  that  the 
money  would  be  realised  by  an  auction-sale  of  the  property.  There 
was  no  order  in  the  decree  referring  even  in  the  most  distant  manner 
to  the  hypothecated  property.  The  Subordinate  Judge  admitted 
that  this  might  have  been  carelessness  in  preparing  the  decree, 
but  considered  that  the  decree-holder  should  have  had  it  amended. 
In  appeal  the  learned  Judges  held  that  the  first  Oourt  ^^had 
rightly  construed  the  decree  to  be  not  merely  a  money-decree, 
but  a  decree  also  for  the  enforcement  of  the  lien,  and  the  claim 
was  for  the  recovery  of  the  bond-debt,  by  the  enforcement  of 
the  lien." 

This  decision  is  quite  opposed  to  the  opinion  of  the  majority  of  the 
Court  in  1876  (1)  and  it  may  have  been  that  the  Subordinate  Judge 
misapprehended  what  the  decree  did  recite.  The  Munsif ,  how- 
ever, admitted  in  his  judgment  that  the  word  "  k\falat "  (pledge)  had 
been  omitted  in  the  decretal  order  owing  to  an  error  on  the  part  of 
the  decree  clerk.  The  former  decisions  refer  to  the  time  when  Act 
Vni  of  1859,  was  in  force,  but  under  the  current  Act  X  of  1877, 
the  wording  of  s.  206  is  still  more  stringent ;  now  it  says  that  the 
^Mecree  must  agree  with  the  judgment,"  words  not  found  in  tlie 
corresponding  section  of  Act  YIII  of  1859,  and  the  section  further 
provides  means  for  the  amendment  of  a  decree,  if  it  is  found  to  be  at 
variance  with  the  judgment,  so  as  to  bring  it  into  conformity  with 
the  judgment.  Appeals  also  are  admissible  under  the  new  Act  not 
only  from  decisions  but  from  any  part  of  them,  so  that  every  &oili^ 
is  offered  for  the  correction  of  decrees.  This  being  so,  I  think 
that  we  should  not  in  any  way  show  tenderness  to  any  indifference 
on  the  part  of  a  decree-holder,  who  consents  to  lake  a  decree  loosely 
drawn  out,  or  which  grants  him  incomplete  relief,  and  in  doing  so  is 

(1)  B.  A.  No.  75  of  1878,  decided  on  the  80th  June  1876— unreported. 

(2)  8.  A.  No.  166  of  1877,  decided  on  the  19th  December  1878— unreported. 
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not  in  aooordanoe  with  the  judgment.   It  is  not  for  ns  to  oonstrne  1879 

the  relief  granted  by  the  decree,  by  reference  to  the  particulars  of  Habsukh 

the  claim.   These  are  required  to  be  set  forth  in  the  deoree,  but  it  ^- 

Mbohbaj. 

is  also  obligatory  to  set  out  clearly  the  relief  granted  or  other  de- 
termination of  the  suit.  The  decree  which  gave  rise  to  the  present 
suit  does  not  fulfil  these  conditions,  and  as  it  is  expressed,  it  is  in 
my  opinion  nothing  more  than  a  money-decree  against  the  defend- 
ant. I  would  therefore  dismiss  the  appeal  and  affirm  the  judgment 
-with  oosts. 

Straight,  J. — entirely  agree  in  the  views  of  Mr.  Justice 
Spankie,  which  are  in  accordance  with  the  opinion  I  entertained 
in  a  case  of  a  similar  kind  (1),  involving  like  considerations,  before 
Mr.  Justice  Oldfield  and  myself. 

Jppeal  dismissed. 


APPELLATE  CRIMINAL. 


Befort  Mr.  Justice  Straight.  ^g^^ 

EMPEESS  OF  INDIA  v.  BANNI.  August  4. 

JSxposurt  of  ekild^ Culpable  homicide — Ad  XLVqflWi  {Indian  Penal 
Code),  u.  S04,  317. 

Where  a  mother  abandoned  her  child,  with  the  intention  of  wholly 
abandoning  it,  and  knowing  that  such  abandonment  was  likelj  to  cause  its 
death,  and  the  child  died  in  consequence  of  the  abandonment,  held  that 
she  could  not  be  conrioted  and  punished  under  8.  304  and  also  under  s.  317 
of  the  Indian  Penal  Code,  but  under  s.  304  only. 

One  Banni  exposed  her  infant  ohild»  whioh  was  in  her  sole  oare, 
in  a  certain  plaoe,  with  the  intention  of  wholly  abandoning  it,  and 
knowing  that  her  act  was  likely  to  cause  its  death.  The  child  died 
in  consequence  of  the  exposure.  Banni  was  convicted  by  Mr.  W. 
Tyrrell,  Sessions  Judge  of  Bareilly,  on  the  18th  June  1879,  of  an 
offence  punishable  under  s.  817  of  the  Indian  Penal  Code,  and 
also  of  an  offence  punishable  under  s.  304  of  that  Code,  and  was 
sentenced  for  the  first-mentioned  offence  to  rigorous  imprisonment 
for  two  years,  and  for  the  last-mentioned  offence  to  rigorous 
(1)  Thamman  Singh  Oanga  Bam,  ante  p.  842. 
50 
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1879      impriBonment  for  the  same  period,  such  last  sentenoe  to  take  eSeot 
Shpbbsb  op  on  the  expiry  of  the  sentenoe  under  s.  817.   She  appealed  to  the 
India     High  Court. 
Banki. 

The  appellant  was  not  represented. 

Straight,  J. — ^In  disposing  of  this  appeal,  it  is  necessary  I 
should  oorreot  a  mistake  of  prooeedure  into  which,  according  to  my 
judgment^  the  Sessions  Judge  has  &llen,  by  making  two  convic- 
tions of  the  appellant  for  offences  against  ss.  304  and  317  of  the 
Indian  Penal  Code,  and  passing  sentenoe  for  each.  As  long  as  the 
child  remained  alive  the  charge  under  s.  317  of  exposure  with 
intent  to  abandon  "  could  have  been  properly  sustained,  and  had 
Musammat  Banni  been  tried  before  its  death  for  this  offence,  she 
could  rightly  have  been  convicted,  and  as  provided  by  the  explana- 
tion at  the  end  of  s.  317  such  conviction  would  have  been  no  bar  in 
the  event  of  the  child*s  death  to  a  prosecution  for  culpable  homicide. 
To  give  an  analogous  case,  A  commits  an  assaxdt  upon  B  and  un- 
dergoes his  trial  f  >r  an  assult  bef ore  death,  which  ultimately 
takes  place  in  consequence  of  the  injuries  inflicted  by  A.  A^s  con- 
viction for  the  assault  is  no  bar  to  an  indictment  for  manslaughter. 
But  if  before  A*  8  trial  B  dies,  then  A  must  be  tried  for  manslaughter, 
the  lesser  crime  having  merged  into  the  greater,  and  the  offence  com- 
mitted relating  to  one  and  the  same  transaction.  In  the  present  case 
when  the  child  died  the  offence  of  Musammat  Banni,  under  s.  817, 
became  absorbed  in  the  more  serious  charge  of  culpable  homicide, 
and  the  unlawful  act  of  exposure  having  directly  caused  the  death, 
and  being  done  with  the  knowledge  it  was  likely  to  cause  death, 
brought  the  accused  within  the  operation  of  s.  304.  It  seems  to 
me  that  the  maxim  nemo  debet  bis  puniripro  uno  delicto applies, 
and  that  in  this  case  two  separate  sentences  can  no  more  be  passed 
than  they  could  for  murder  and  wounding  with  intent  to  murder, 
where  the  death  of  the  party  attacked  had  taken  place,  and  the 
death  and  the  wounding  involved  one  and  the  same  transaocioa. 
The  criminal  exposure  under  s.  317  was  the  direct  cause  of  the 
death  of  the  child,  and  therefore  the  crime,  instead  of  stopping  at 
8. 317,  death  being  caused,  took  the  more  serious  shape  under  s.  304. 
It  was,  of  course,  perfectly  proper  to  frame  a  charge^upon  s.  317, 
because  had  any  question  arisen  about  the  cause  of  death  being  the 
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exposure,  the  transaotion  would  have  resomed  its  ohaiaoter  under  187^ 
s.  317.    For  the  preceding  reasons  I  therefore  think  it  safer  to  Empsbss  of 
quash  the  oouTiotion  and  sentenoe  upon  s.  317,  but  agreeing  as  I  ^^^'^ 
do  in  the  view  taken  as  to  the  proper  punishment  for  the  conduct  Bahki. 
of  the  accused  by  the  experienced  Sessions  Judge^  I  order  that  so 
far  as  the  appeal  against  the  conviction  on  s.  304  is  concerned  it 
be  dismissed,  and  that  the  sentence  in  respect  of  the  conviction  on 
that  section  be  increased  to  one  of  four  years  rigorous  imprisonment. 


CRIMINAL  JUEISDICTION. 


Bqfare  Mr.  Justice  Straight.  1879 
EMPRESS  OP  INDIA  v.  EAGHtJBAE  asj>  othses.  ^^Sf^^ 

Act  Xqf\%12  {Criminal  Procedure  Code),  e.  489 — Security  for  keeping  the 
peace^Act  XLV  qf  1860  {Penal  Code),  ss.  603,  tOQ— Criminal  intimida' 
tion. 

The  words  in  s.  489  of  the  Criminal  Procedure  Code,  "  taking  other  unlaw- 
ful measnies  with  the  evident  intention  of  committing  a  breach  of  the 
peace,"  do  not  include  the  offence  of  intimidation  by  threatening  to  bring 
false  charges. 

Where,  therefore,  a  person  was  convicted  under  ss.  608  and  606  of  the 
Indian  Penal  Code  of  sach  offence,  held  that  the  Magistrate  hj  whom  such 
person  was  convicted  could  not,  under  s.  489  of  the  Criminal  Procedure 
Code,  require  him  to  give  a  personal  recognifanoe  for  keeping  the  peace. 

This  was  a  case  referred  to  the  High  Court  for  orders  under 
8.  296  of  Act  X  of  1872  by  Mr.  E.  Gt.  Ourrie,  Sessions  Judge  of 
GK>rakhpur. 

Steaight,  J.— The  point  here  is  whether  upon  a  conviction 
under  ss.  503  and  606  of  the  Penal  Code,  the  accused  person  can  be 
called  upon,  under  s.  489  of  the  Criminal  Procedure  Code,  to  find 
recogmzances  with  or  without  sureties  to  keep  the  peace.  The 
defendants  in  the  present  case  were  oonyicted  by  the  Magistrate 
of  intimidating  the  complainant  by  threatening  to  bring  false 
charges  against  him,  and  the  question  seems  to  be  whether  the 
words  taking  other  unlawful  measures  with  the  evident  inten- 
tion of  committing  a  breadi  of  the  peace''  can  be  said  to  include 
an  offence  of  this  kind.  I  do  not  think  that  the  operation  of  s.  489 
ifi  limited  to  riot,  assault,  actual  breach  of  the  peace^  or  abetting  the 
Bame,  or  unlawful  assembly,  but  that  it  is  intended  to  comprehend  a 
wider  range  of  offences,  and  it  must  be  for  the  Magistrate  or  Court 
to  decide  in  each  case  whether,  from  the  nature  of  the  charge  upon 


Digitized  by  Google 


352 


THE  INBIA^N  LAW  EEPOETS.  [VOL.  IL 


^^y^      which  oonviotion  takes  place,  there  has  been  direct  force  or  violence 
EiiFBBssoF  to  the  person,  or  conduct  indncing  an  apprehension  of  force  or 
India    violence,  or  a  direct  threat  of  force  or  violence,  or  a  provocation  to 
Baohubab.  the  commission  of  force  or  violence.   Intimidation^  for  example,  as 
in  the  present  case,  may  have  none  of  these  elements  about  it. 
The  threats  used  here  are   to  make  charges  "  against  the  complain- 
ant, and  involve  no  suggestion  of  personal  physical  injury,  but  one 
can  readily  understand  the  possibility  of  a  case  of  intimidation 
arising  in  which  there  might  be  the  strongest  indication  of  an  evi- 
dent intention  to  commit  a  breach  of  the  peace.   As  far  as  I  have 
been  able  to  ascertain  there  are  only  three  cases  bearing  upon  tiie 
point,  two  of  these  decided  by  the  Calcutta  High  Court  (1)  uphold- 
ing the  taking  of  recognizances  on  conviction  for  criminal  trespass, 
and  a  decision  of  the  Full  Bench  of  this  Court  in  the  matter  of 
Chamru,  decided  8th  December  1876  (2).   These  bear  out  the 
view  I  have  expressed,  and  though  I  think  in  the  present  instance 
that  the  Magistrate  was  wrong  in  requiring  recognizances,  because 
there  is  nothing  about  the  conduct  of  the  accused  threatening  the 
peace,  the  mistake  he  has  fallen  into  is  perfectly  excusable.  The 
recognizances  of  the  defendants  must  therefore  be  discharged. 

APPELLATE  CIVIL. 


1879  Btfore  Mr.  Justice  Spanhie  and  Mr,  Justice  Straight, 

August  11.    GOPAL  SING  (AucTioM-PUBOHASBB)  v.  DULAH  KUAR  (Jtoommt- 

.  dbbtob)*. 

Execution  cf  Decree — Application  to  set  aside  sale  ef  immoveable  property — 
Auction-purehaser^Appeal — ActXqflSll  (Civil  Procedure  Code),  m- 
82»  811,812,688  (m),  647. 

Where  after  a  jadgmentr  debtor  has  applied,  under  8.  311  o£  Act  X  of 
1877,  to  hare  a  sale  set  aside,  the  auction-purchaser  is  made  a  party  to  the 
proceedings,  and  the  sale  is  set  aside,  the  auction-purchaser  can  appeal 
against  the  order  setting  aside  the  sale.  Kanthi  Bam  y.  Banhey  Lai 
(8)  followed. 

The  judgment-debtor  in  this  oase  applied  to  the  Court  exeout- 
ing  the  decree  under  the  provisions  of  s.  319  of  Act  X  of  1877  to 

*  First  Appeal,  No.  47  of  1879,  from  an  order  of  Baba  Anbinash  Chandar 
Banarji,  Officiating  Subordinate  Judge  of  Farukhabad,  dated  the  12th 
March  1879. 

(1)  7  W.  R.  Cr.  14,  and  20  W.  E.  N.-W.  P.,  1876, p.  828,  and  Queem r. 
Or.  87.  Kunkisfa,  H.  C.  B.,  N.-W.  P.,  1872, 

(2)  Unreported.    See  two  other    p.  154 

cases,  Queen  y.  Bachu,  H.  0.  fi.,      (8)  Unreported. 
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set  aside  the  sale  of  certain  immoveable  property.   This  application  1879 
was  opposed  by  the  auction-purchaser.    The  Court  allowed  the  Qovil 
application  and  set  aside  the  sale,  on  the  ground  of  a  material     ^^^f  ° 
irregularity  in  its  publication  which  had  substantially  injured  the  Dulab 
judgment-debtor. 

The  auction-purchaser  appealed  to  the  High  Court,  contending 
that  there  had  been  no  irregularity  in  publishing  the  sale,  or  if 
there  had  been  any  it  was  not  a  material  one,  nor  had  the  judg- 
ment-debtor been  injured  by  reason  of  it,  and  the  sale  should 
therefore  not  have  been  set  aside. 

The  Senior  Oovemment  Pleader  (Lala  Juala  Prasad)  and  Munshi 
Harmman  Prasad^  for  the  appellant. 
Mr.  Leach  and  Pandit  Biahambhar  Nath^  for  the  respondent. 
The  following  judgments  were  delivered  by  the  Court : — 
Sfaitkie,  J. — There  was  some  preliminary  argument,  though 
the  objection  cannot  be  said  to  have  been  distinctly  raised  by  re- 
spondent's pleader,  as  to  whether  the  auction-purchaser  was  in  a 
position  to  appeal.    By  s.  311  of  Act  X  of  1877  the  decree-holder 
or  any  person  whose  immoveable  property  has  been  sold  may  apply 
to  the  Court  to  set  aside  the  sale  on  the  ground  of  a  material  irre- 
gtdarity  in  publishing  or  conducting  the  sale.   In  this  case  the 
judgment-debtor  objected,  and  notice  was  served  upon  the  decree- 
holder  and  the  auction-purchaser.    Upon  the  judgment-debtor's 
objection  the  sale  was  set  aside.   An  appeal  against  the  order  set- 
ting aside  the  sale  is  admissible  under  letter  (m),  s.  588  of  the  Civil 
Procedure  Code.   The  auction-purchaser  appeals.   It  is  true  that 
the  auction-purchaser  as  such  cannot  apply  under  s.  311  to  set 
aside  a  sale  on  the  ground  of  irregularity.    That  application 
is  confined  to  the  decree-holder  and  the  person  whose  immoveable 
property  has  been  sold.   But  if  the  auction-purchaser  has  been 
made  a  party  to  the  proceedings  under  ss  32  and  647  of  the  Code, 
and  if  he  has  appeared  on  service  of  notice  and  has  shown  cause 
why  the  sale  should  not  be  set  aside,  then  if  the  order  be  against 
him,  I  see  no  bar  to  his  availing  himself  of  the  appeal  allowed  by 
law.  I  would  say  that  the  appeal  is  admissible,  and  in  this  view 
I  follow  a  ruling  to  which  I  was  a  party  in  the  case  of  KanthiBam 
V.  Bankey  Lal{l)  decided  on  the  11th  June  1879,   If,  however, 

(1)  Unreported. 
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1879  my  hon'ble  oolleagae  has  a  doubt  upon  this  p<Hnt,  I  am  willing 
QQYtkZ  *****  ehonld  be  referred  for  the  consideration  of  the  Court  at 
SivGH  large.  On  the  merits  this  appeal  should  be  decreed.  (The  learned 
DuLi.B  Judge  then  proceeded  to  determine  the  appeal.) 
KuAB.  Stkaioht,  J. — I  am  glad  to  have  had  an  opportunity  of  care- 
fully looking  at  the  several  sections  of  Act  X  of  1877  relating  to 
the  setting  aside  of  sales  in  execution  of  decree,  and  to  the  title  of 
the  parties  who  may  be  heard  upon  the  applications  of  that  kind.  In 
the  present  case  the  appellant  is  to  be  found  in  the  person  of  the 
auction-purchaser^  and  although  in  ss.  311  and  312  he  is  not  speci- 
fically referred  to  as  one  of  the  persons  who  may  go  to  the  Court 
for  relief  9  yet  in  the  proceedings  in  the  execution  department  he  was 
made  a  defendant  under  s.  32,  I  presume  upon  the  ground  that 
his  presence  was  necessary  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  inyolved,  so 
that  he  became  to  all  intents  and  purposes  a  party  to  the  proceedings, 
and  as  such  I  think  entitled  to  all  the  rights  that  there  were  in  the 
litigation  either  in  the  judgment-debtor  or  the  decree-holder.  Con- 
sequently, as  they  would  both  of  them  haye  a  right  of  appeal  against 
an  order  setting  aside  or  confirming  a  sale  under  s.  588, 1  think  that 
the  auction-purchaser,  having  been  made  a  party  to  the  proceedings, 
may  as  in  the  present  case  lodge  an  appeal  Therefore  agreeing 
with  the  views  of  Mr.  Justice  Spankie  in  this  matter,  and  with  those 
expressed  by  him  and  Mr.  Justice  Oldfield  in  a  case  decided  by 
them  on  the  11th  June  1879  of  Kanihi  Bam  v.  Bankey  Lai  (1),  I 
see  no  reason  for  referring  the  point  as  to  the  right  of  appeal  of  an 
auction-purchaser  to  the  Full  Bench.  (The  learned  Judge  then 
proceeded  to  determine  the  appeal.) 


2g79  Btfor0  Mr.  JusUee  Spanhie  cmd  Mr*  Jusiiee  Straight. 

August  12.    BHAWANI  EIJAA  ahd  avothu  (Plaihtivfs)  v.  BIEHI  SAM  Am 

  ANOTHBS  (DlFBJIDAirTS).* 

Suit  for  damages — Suit  for  money  received  to  plaintiff's  use — Act  XV  <f 

1872  (Limitation  Act),  sck.  ii,  art.  62. 
The  holder  of  a  decree  for  money  which  had  been  sold  in  the  ezeeutkm  of  a 
decree  against  him  sued  the  aaction-pnrohaaer,  the  sale  having  been  set  aside, 

*  Second  Appeal,  No.  414  of  1879,  from  a  decree  of  C.  W.  Mooie,  £aq^ 
Officiating^  Jxidge  of  Aligarh,  dated  the  14th  March  1879,  reversing  a  decree 
of  Maulvi  Farid-nd-din  Ahmad,  Sabordinate  Judge  of  Aligarh,  dated  the 
2l8t  September  1878. 

(1)  Unreported. 
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for  the  money  he  had  recorered  under  the  decree.   Held  that  the  suit  was  1879 
not  one  for  damages  bnt  for  money  payable  by  the  defendant  to  the  plaintiff  Bhawa-ki 
for  money  receiyed  by  the  defendant  for  the  plaintiff's  nse,  to  which  the  £xjab 
period  of  limitation  applicable  was  three  yean. 

EiKBi  Ram. 

Ths  plaintiffs  in  this  suit  had  obtained  a  decree  for  money 
against  one  Madho  Singh  and  certaLn  other  persons  on  the  23rd 
Angost  1875.  One  Chilab  and  a  oertain  other  person  caused  this 
decree  to  be  sold  in  the  execution  of  a  decree  held  by  them  against 
the  plaintifEsy  on  the  11th  April  1876,  when  the  defendants  in  this 
suit  purchased  it*  On  the  7th  June  1876  the  defendants  recoyered 
Bs.  1,796-10-0  under  the  decree.  On  the  22nd  August  1877  the 
sale  of  the  decree  was  set  aside  by  the  Appellate  Court.  The 
plaintiffs  now  sued  the  defendants  for  the  sum  recoyered  by  them 
under  the  decree  together  with  interest  thereon,  the  suit  being 
instituted  on  the  23rd  August  1878.  The  defendants  set  up  as  a 
defence  to  the  suit  that  it  was  barred  by  limitation.  The  Court  of 
first  instance  disallowed  this  defence.  On  appeal  by  the  defendants 
the  lower  appellate  Court  held,  haying  regard  to  the  case  of  Debt 
Das  y.  Nur  Ahmad  (1),  that  the  suit  was  one  for  damages,  to 
which  the  period  of  limitation  applicable  was  one  year»  and  such 
period  running  from  the  date  the  defendants  reoeiyed  the  money 
claimed,  the  suit  was  barred  by  limitation. 

The  plaintifEa  appealed  to  the  High  Court. 

Pandits  Ajudhia  Nalh  and  Bishambhar  Nath^  for  the  appellants. 

Mr.  Conlan  and  Babu  Jogindro  Naih  Chaudhri^  for  the  respond- 
ents. 

The  judgment  of  the  Court  was  deliyered  by 
Spakkib,  J. — ^We  are  of  opinion  that  the  decision  of  the  Judge 
is  erroneous.  The  suit  is  not  one  for  damages,  but,  under  the  cir- 
cumstances, rather  one  for  money  payable  by  the  defendant  to  the 
plaintiff  for  money  receiyed  by  the  defendant  for  the  plaintiffs  use. 
The  later  decisions  of  this  Court,  and  notably  the  one  marginally 
noted  (2),  take  this  yiew  of  the  law.  The  limitation  would  be 
three  years.  We  reyerse  the  decision  of  the  lower  appellate 
Courts  and  remand  the  appeal  for  re-trial  on  the  merits ;  costs  will 
abide  the  result. 

Cause  remanded. 

(1)  H.  C.  R.,  N.-W.  P.,  1876,  p.  174. 

(3)  Bam  Kitken  y.  Bkawani  Dot,  I.  L.  B.,  1  All.,  888. 
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1879 
August  18. 


FULL  BENCH. 


Btfor$  Sir  Robert  Stuart,  Kt,  Chief  Justice,  Mr,  Justice  Turner, 
Mr,  Justice  SpanJcie,  and  Mr,  Justice  Oldfield. 

DAEBO  (PLiLiimFp)  v,  KESflO  EAl  (Dbebwdaitt)  • 

Act  VIIIqflS69  (Civil  Procedure  Code),  s.  7. 

D,  beini  able  to  sae  for  the  possession  of  certain  property,  omitted  to  do 
so,  and  sued  in  the  first  instance  only  for  a  declaration  of  her  right  to  such 
property.  The  Court  refusing  to  make  any  snob  declaration  on  the  ground 
that  she  could  sue  for  possession,  D  then  sued  for  possession.  Held  that 
the  second  suit  was  not  barred  by  s.  7  of  Act  YIII  of  1869  (1). 

Thb  plaintiff  in  this  suit  had,  on  her  husband's  death,  saed  one 
Eesho  Bai  for  a  declaration  of  her  title  to  sucoeed  as  her  hus- 
band's heir  to  certain  property,  and  for  a  declaration  that  the 
defendant  was  not  the  adopted  son  of  her  deceased  husband.  The 
Court  of  first  instance  dismissed  this  suit  on  the  ground  that  the 
plaintiff  was  not  in  possession  of  a  large  portion  of  the  property, 
and  should  therefore  have  sued  for  possession.  On  appeal  by  the 
plaintiff  the  High  Court,  on  the  23rd  July  1874,  held  that  the 
plaintiff  was  entitled  for  the  protection  of  the  property  in  her 
possession  to  a  decree  that  the  defendant  was  not  the  adopted  son  of 
her  deceased  husband,  and  in  respect  of  the  property  of  which  she 
was  not  in  possession  referred  her  to  a  suit  for  possession.  The 
plaintiff  subsequently  brought  the  present  suit  against  Kesho  Bai  for 
the  possession  of  this  latter  property.  The  Court  of  first  instance 
held  that  the  claim  was  barred  under  the  provisions  of  s.  7  of 
Act  Vin  of  1869. 

The  plaintiff  appealed  to  the  High  Court  contending  that  the 
claim  was  not  barred  under  the  provisions  of  s.  7  of  Act  YIH  of 


The  Court  (Stuabt,  O.J.,  and  Oldfield,  J.)  referred  to  the 
Full  Bench  the  question  whether  the  suit  was  or  was  not  so  barred. 

Mr.  Chatterjif  Pandit  Ajudhia  Nath^  and  Babu  OprokMh  Chandar 
Mukarjiy  for  the  appellant. 

*Begalar  Appeal,  No.  96  of  1875,  from  a  decree  of  Bae  Shankar  Das» 
Subordmate  Judge  of  Sahtompur,  dated  the  6th  August  1876. 

(1)  See  al^  Tulsi  Bam  y.  Ganga  Bam,  L  L.  B.,  1  All.,  262. 
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Mr.  Conlan,  Pandit  BUhambhar  Jfaih,  and  Munshi  Hanuman  1879 


Pra^ad^  for  the  respondent.  DiBBo 

The  judgment  of  the  Full  Bench,  so  far  as  it  related  to  this  j^^g^^'  jj^^ 
question,  was  as  follows : 

Judgment. — In  so  far  as  the  appellant  now  claims  possession 
of  property  to  which  she  formerly  daimed  a  dedaration  of  title,  we 
ore  of  opinion  that  the  suit  is  clearly  not  harred ;  she  is  seeking  a 
different  relief,  and  the  relief  she  formerly  sought  was  refused  her 
in  respect  of  this  property,  on  the  ground  that  the  Oourt  ought 
not  to  exercise  its  discretionary  power  of  awarding  a  declaration  of 
title  when  relief  can  be  obtained  by  an  ordinary  suit  for  possession. 


APPELLATE  CIVIL. 


Brfore  Mr.  Justice  Spanhie  and  Mr,  Justice  Straight.  1879 

August  16. 

ABDUL  8AMAD  and  ahothbb  (Plaiwtipps)  v.  EAJU^DBO  £ISU0E  

SINGH  (Defendant).* 

Return  qf  FlaitU — Appeal^Aet  X  cf  1877  ifiiM  Procedure  Code),  ss* 
57  (e),  and  688  (e)^Aet  XU  qf  1879,  s.  2. 

Although  8.  67  of  Act  X  of  1877  contemplates  the  retarn  of  the  plaint, 
should  error  be  patent,  when  it  is  first  pres^ted,  yet  there  is  nothing  in  the 
wording  of  that  section  which  forbids  the  return  of  the  plaint  at  a  later 
stage  in  the  suit. 

Where,  therefore,  after  the  issmes  in  a  smit  were  framed,  the  Court  decided 
thftt  it  had  no  jurisdiction  and  returned  the  plaint  to  be  presented  in  the 
proper  Court,  held  that  in  so  doing  the  Court  acted  under  s.  67  of  Act  X  of 
1877,  and  its  decision,  not  coming  within  the  definition  of  a  "  decree"  in 
s.  2  of  Act  XII  of  1879,  was  not  appealable  as  such,  but  was  appealable  under 
s.  688  of  Act  X  of  1877  as  an  order. 

Thb  facts  of  this  casoi  so  far  as  they  are  material  for  the  piir« 
poses  of  this  report,  were  as  follows :  The  Conrt  of  first  instance 
held  on  an  issue  which  it  added  of  itself  at  the  hearing  of  the  case, 
after  the  issues  had  been  framed  by  a  former  Subordinate  Judge, 
that  it  was  not  competent  to  try  the  suit,  inasmuch  as  the  cause  of 
action  did  not  arise,  neither  did  the  defendant  reside  within  the 
looal  limits  of  its  jurisdiction.  The  decision  of  the  Court  ended 
in  these  terms :  The  plaintifPs  suit  is  therefore  dismissed :  the 
plaint  is  to  be  returned  to  the  plaintiffs." 

^First  Appeal,  No.  91  of  1879,  from  an  order  of  Babu  Earn  Kali  Chaudhri, 
Subordinate  Judge  of  Benares,  dated  the  97th  June  1879. 
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iS^g        The  plaintiffs  appealed  to  the  High  Court    from  the  order" 
Abdul    of  the  Court  of  first  instance.    It  was  objected  on  behalf  of  the 
respondent  that,  as  the  suit  had  been  dismissed^  the  appeal  should 
Bajindbo  have  been  preferred  as  an  appeal  from  a  decree. 
SiKGH.  Sefiior  OovemmefU  Pleader  (Lala  Jmh  Prasad)  and  Munshi 

Manuman  Prosody  for  the  appellants. 
Mr.  Conlan  and  Pandit  Bishambhar  Nath^  for  the  respondent. 
The  judgment  of  the  High  Court,  so  far  as  it  related  to  the 
above  contention,  was  as  follows : 

Spankib,  J. — h,  preliminary  objection  was  taken  that  the  Sub- 
ordinate Judge  had  dismissed  the  suit,  and  that  there  should  have 
been  an  appeal  as  from  a  decree  in  an  original  suit,  whereas  the  pre- 
sent appeal  had  been  entered  as  a  first  appeal  from  an  order.  The 
Subordinate  J udge  has  certainly  made  use  of  the  words  dismiss," 
but  it  is  clear  from  his  direction  that  the  plaint  was  to  be  given 
back,  that  he  stopped  and  intended  to  stop  from  further  hearing 
of  the  suit,  when  he  discovered  that  he  had  no  jurisdiction.  He, 
therefore,  when  he  returned  the  plaint  to  be  presented  in  the  proper 
Court,  was  acting  under  s.  67,  d.  (c).  Act  X  of  1877.  It  may  be 
that  the  section  contemplates  a  return  of  the  plaint,  should  error 
be  patent,  when  it  is  first  presented,  but  there  is  nothing  in  the 
wording  of  the  section  which  forbids  the  return  of  the  plaint  at  a 
later  stage  in  the  case,  and  it  has  been  so  held  in  former  cases.  An 
order  returning  a  plaint  under  s.  57  of  the  Act  is  appealable  under 
8.  588  of  the  Code,  and  it  does  not  come  within  the  definition  d 
the  decree  in  the  amended  Act,  which  appears  to  have  come  into 
force  on  the  29th  July  last.  We  see  no  reason  to  doubt  that  the 
appeal  has  been  properly  instituted  as  a  first  appeal  from  an  order. 

2879  Brfore  Mr*  JuiHee  Spankie  and  Mr.  JuMtice  Straiffhi. 

August  21.  KiKATH  CHAND  akd  othms  (Dbfbitdantb)  t^.  GANE8H  PRASAD 

(Plaintiff).* 

Buitjbr   haqq^uehaharam"  hosed  an  eusion^Act  XV  of  1877  (Jdmii4Miiam 
Act),  sek.  ii,  arts.  62, 120, 182. 
C,  the  proprietor  of  a  certain  "moh^lla,''  taed  K,  who  had  purchased  a 
house  situated  in  the  mohalla  at  a  sale  in  the  exeoation  of  his  own  decree . 
for  one* fourth  of  the  purchase*money,  founding  his  claim  upon  an  ancient 

*  Second  appeal,  No.  196  of  1879,  from  a  decree  of  C.  Daniell,  Esq.,  Jodgo 
of  Gk)rakhpnr,  dated  the  22nd  Noyember  1878,  affirming  a  decree  oc  ManlTi 
Ahmad-ullab,  Munsif  of  Gh)rakhpar,  dated  the  2l8t  September  1878. 
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otiBtom  obtaining  in  the  moballa,  under  which  the  proprietor  thereof  receiyed  1879 
oae-fourth  of  the  purchase-money  of  a  house  situated  therein,  whether  Xjuatk 
sold,  priyatelj  or  in  the  execution  of  a  decree.  Held  that  the  period  of  Chahd 
limitation  applicable  to  such  a  suit  was  that  prescribed  by  art.  120,  sch.  ii 
of  Act  XV  of  1877,  and  not  by  art.  62  or  by  art.  182  of  that  schedule.  pjJSl^^ 

The  plaintiS  in  this  snity  which  was  instituted  on  the  28th 
October  1878,  and  was  one  of  three  suits  of  a  similar  nature,  stated 
in  his  plaint  that  he  was  the  proprietor  of  a  certain  ^^mohalla"  in 
the  (nty  of  Gorakhpur ;  that  an  ancient  custom  obtained  in  the  said 
mohalla  under  which  when  a  house  situated  therein  was  sold  whether 
privately  or  in  the  execution  of  a  decree,  the  proprietor  of  the 
mohalla  received  one-fourth  of  the  purchase-money;  that  on  the 
lOth  July  1875  a  certain  house  situated  in  the  said  mohalla  was  put 
up  for  sale  in  the  execution  of  a  decree  held  by  the  defendants,  and 
was  purchased  by  the  defendants  themselyes  for  Bs.  160 ;  that  on 
the  same  day  the  defendants,  as  decree-holders,  acknowledged  the 
receipt  in  full  of  the  purchase  money,  thereby  appropriating  the 
one-fourth  thereof  to  which  the  plaintiff  was  entitled  as  the  pro* 
prietor  of  the  said  mohalla.  The  plaintiff  claimed  to  recoTer  from 
the  defendants  Bs.  37-8-0  being  one-fourth  of  Bs.  150  together 
with  interest,  stating  that  his  cause  of  action  arose  on  the  10th 
July  1875.  The  Court  of  first  instance  gare  the  plaintiff  a  decree. 
On  appeal  by  the  defendants  the  lower  appellate  Court  held,  with 
reference  to  the  question  of  limitation  raised  by  the  defendants,  that 
the  suit  was  within  time,  being  governed  by  art.  120,  sch.  ii  of 
Act  XV  of  1877.   The  defendants  appealed  to  the  High  Court. 

The  Senior  OovemmerU  Pleader  (Lala  JtMla  Pratad,  and  the 
Junior  Qavemment  Pleader  (Babu  Dwarka  Nath  Banarjt)^  for  the 
appellants. 

Pandit  BUhambhar  2faih,  Munshi  Sukh  Earn,  and  Maulvi  Mehdi 
HoBan^  for  the  respondent. 

The  judgments  of  the  Court,  so  far  as  they  related  to  the  ques- 
tion of  limitation,  were  as  follows  : 

Spankib,  J. — ^The  Judge  remarks  that  the  cause  of  action  in 
respect  of  two  of  the  houses  arose  in  1873,  and  of  one  in  1875.  But 
he  holds,  on  the  authority  of  a  decision  of  this  Court  (1),  that  the 
period  of  limitation  is  goTemed  by  art.  120,  sch.  ii  of  Act  XY  of 
1877.  Art  120  provides  a  limitation  of  six  years  in  suit  for  which 

(1)  8.  A.,  No.  1681  of  1874,  decided  the  23rd  August  1876,  unreported. 
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no  period  of  limitation  is  to  be  found  in  Bch.  ii  of  the  Act.    It  is 
contended  by  Babu  Dwarta  Nath  Banerjee,  the  Junior  Gbyem- 
ment  Pleader,  on  behalf  of  appellants,  that  art.  62,  soh.  ii  of  the  Act, 
applies.  He  urges  that  the  claim  must  be  viewed  as  one  for  money 
payable  by  the  defendant  to  the  plaintiff  for  money  received  by 
defendant  for  the  plaintiff's  use.    Or  the  other  hand,  Pandii 
Bishambhar  Nath,  for  the  respondent,  contends  that  art.  132  is 
strictly  in  point,  and  that  the  plaintiff  has  a  charge  on  the  property 
for  the  amount  claimed ;  and  he  refers  to  the  explanation  below  that 
article  that  the  allowance  and  fees  respectively  called    malikana  " 
and  **haqq8  "  shall,  for  the  purpose  of  the  clause,  be  deemed  to  be 
money  charged  up<Mi  immoveable  property,  in  support  of  his  conten- 
tion.  If  the  appellants'  pleader  be  right,  the  limitation  would  be 
three  years  from  the  date  of  the  receipt  of  the  money  by  defend- 
ants, whereas  if  the  pleader  for  the  respondent  has  applied  the 
proper  article,  the  limitation  would  be  twelve  years  from  the  date 
when  the  money  sued  for  became  due. 

I  am  not  prepared  to  accept  as  correct  the  contention  of  either 
of  the  learned  pleaders.  If  we  apply  art.  62,  then  this  claim  would 
take  the  English  form  of  an  action  for  breach  of  contract,  and  if  this 
be  so,  as  between  the  proprietor  of  the  mohaQa  and  the  vendor  and 
the  vendee^  the  component  parts  of  a  contract  appear  to  be  wanting, 
both  as  regards  consideration  and  promise  to  pay  money  to  the 
proprietor  of  the  mohalla,  express  or  implied.  If  this  were  a  suit  for 
money  had  and  received,  the  sum  claimed  being  under  Bs.  500,  the 
claim  was  one  for  a  Small  Cause  Court.  But  this  Court  in  Full  Bench 
hasdedded  (1)  that  suits  of  this  nature  are  not  cognizable  by  a  Court 
of  Small  Causes.  The  Court  observed  that  such  a  claim  as  one  for 
^^haqq'Uchaharam  "  "  is  for  a  zamindari  due  customarily  payable,  it  is 
not  a  claim  for  money  due  on  contract,  nor  for  personal  property  or  the 
value  thereof,  nor  for  damages,"  and  the  Court  adds  that  they  must 
not  be  understood  to  impugn  the  ruling  that  where  chahm-am  "  is 
payable  in  virtue  of  a  contract,  the  claim  would  be  triable  by  a  Court 
of  Small  Causes.  The  claim  in  the  present  instance  is  one  expressly 
founded  on  ancient  custom,  and  it  cannot  be  maintained  that  the 
record  of  this  ancient  custom  in  the  administration-paper  is  a  con- 
tract, express  or  implied,  as  between  the  owner  ol  the  mohaUa 
(1)  I.  L.  E.,  AU.,  444 
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and  the  mohalladar.    The  reoord  of  the  cuetom  is  some  eyidenoe  of  1B79 
its  ezistenoey  and  doubtless  it  was  entered  in  the  administration-  Kibath 
papers  of  1833  and  1867,  because  the  settlement  offioer  was  bound  Chand 
to  prepare  a  complete  reoord  of  the  mahal,  and  to  include  in  it  all  Ganbsh 
village-customs,  and  extra  cesses  and  collections.    As  the  daims  in 
these  suits  are  based  upon  ancient  usage  and  not  upon  oontrcict,  the 
Full  Bench  ruling  clearly  applies,  and  this  being  so,  one  cannot 
say  that  art,  62,  sch.  ii  of  the  Limitation  Act  goTerns  them,  still  less 
does  art.  132  apply  to  these  cases.   The   haqqB  "  referred  to  in  the 
explanation  and  described  as  fees  are  fixed  charges  upon  immoTe- 
able  property,  of  which  payment  could  be  enforced  by  the  sale  of 
the  property  so  charged.    It  is  not  contended  here  that  a  zamindar 
ootdd  recover  his  one-fourth  share  of  the  sale-proceeds  of  a  house 
when  sold  by  a  suit  to  bring  the  house  to  sale  by  enforcement  of 
any  lien  upon  it.   I  need  not,  however,  dwell  at  length  upon  the 
question  of  limitation,  inasmuch  as  I  am  quite  ready  to  accept  the 
ruling  of  a  Division  Bench  of  this  Oourt  on  the  point  in  Sheo  Dehal 
Y.  Thakur  Mathura  Prasad  (1).   The  learned  Judges  in  that  case 
applied  art.  118,  sch.  ii  of  Act  IX  of  1871,  to  a  case  of  this  nature, 
holding  that  there  was  no  limitation  expressly  provided  for  such 
suits.   I  would  therefore  say  that  art.  120,  sch.  ii  of  Act  XV  of 
1877,  which  represents  art.  118  of  the  former  Act,  governs  the 
limitation  in  these  suits,  and  if  so,  all  these  are  within  time,  as  the 
limitation  is  six  years  from  the  time  when  the  right  to  sue  accrues. 

Straight,  J. — ^I  concur  in  Mr.  Justice  Spankie's  judgment.  I 
was  in  some  doubt  at  one  time  upon  the  question  of  limitation^  and 
was  disposed  to  think  the  case  within  art.  62,  though  I  never  had 
any  doubt  that  art.  132  was  inapplicable.  But,  upon  further 
consideration  of  the  matter  and  the  decision  of  this  Court  already 
referred  to,  I  think  art.  120  properly  applies. 


Before  Mr.  Justice  Oldfield  and  Mr.  Justice  Straight. 
DTJEGA  PEA 8  AD  (Dbfekdant)  v.  ASA  EAM^(Plaihtipp).* 
Constructive  Trust — Limitation. 
B  and  D,  father  and  son,  were  jointly  entitled  to  the  moiety  of  certain  pro* 
perty,  B^s  brother,      and       B's  son,  being  jointly  entitled  to  the  other 

*  Second  A|)peal,  No.  426  of  1879,  from  a  decree  of  Babn  Abinash 
Chandar  Banarji,  Offioiating  Subordinate  Judge  of  Famkhabad,  dated  the 
14th  February  1879,  modifying  a  decree  of  Pandit  Gopal  Sahai,  Munsif  of 
Farokhabad,  dated  the  SOth  Norember  1878. 

(1)  8.  A.  No.  1681  of  1874,  decided  the  23rd  August  1876,  unreported. 
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1879       moiety.  B  and  2>  were  transported  for  life.  THirtjr  years  afterwards  {B 

— r  haying  meantime  died)  D  returned  from  tran8portation»  and  asserted  his 

PsiHn     right  to  a  moiely  against  a  person  deriving  his  title  from  B  and  IT,  who  had 
taken  possession  of  the  whole.   Held,  looking  to  all  the  circamstances  of 
Asa  IUk.    the  case,  that  B  and  K  had  taken  possession  subject  to  a  oonstmotiTe  tmst 
In  favoor  of  B  and  2>,  and  that  accordingly  2>  was  entitled  to  assert  his 
right,  and  no  limitation  could  nSect  it. 

One  Bhawani  Prasad  and  his  adopted  son,  Kannu  Lal^  were  jointly 
entitled  by  inheritance  from  one  Laohi  Bam,  deceased,  to  a  moiety 
of  a  certain  building  used  as  a  shop.  Bhawani  Prasad's  broihery 
BaUdshen,  and  Balkishen's  son,  Durga  Prasad,  were  in  like  manner 
jointly  entitled  to  the  remaining  moieiy.  In  the  year  1840  Balkish- 
en  and  Durga  Prasad  were  transported  for  life,  their  wiyes  being 
aliye  at  the  time.  On  the  death  of  Durga  Prasad's  wife,  Balkishen's 
wife  having  already  died,  Kannu  Lai  mortgaged  the  entire  shop  to 
one  Asa  Bam,  such  mortgage  being  dated  the  30th  May  1878.  Asa 
Bam  sued  on  his  mortgage  and  obtained  a  decree  for  the  sale  of  the 
property  on  the  8th  November  1876.  The  shop  was  sold  in  the 
jezecution  of  this  decree  on  the  23rd  April  1879,  and  was  purchased 
by  Asa  Ram  himself.  Asa  Bam  not  being  able  to  obtain  posBcesion 
of  the  entire  shop  his  title  to  it  being  disputed  by  Durga  Prasad, 
who  had  in  the  end  of  1877  returned  from  transportation  under  a 
free  pardon,  he  brought  the  present  suit  in  the  year  1878  to  establish 
his  title  and  for  possession  of  the  entire  shop.  Durga  Prasad  alleged 
in  his  written  statement  that  he  and  his  father  had,  on  being  sen« 
tenced  to  transportation  for  life,  transferred  their  moiety  of  the  shop 
to  Bhawani  Prasad,  in  trust  to  pay  the  income  thereof  to  their  re- 
spective wives  or  the  survivor  of  them,  and  that  Bhawani  Prasad  or 
his  son  Eannu  Lai  had  so  paid  such  income  up  to  the  date  of  his 
(Durga  Prasad's)  wife's  death,  which  occurred  some  nine  or  ten 
years  before  the  suit.  The  plaintiff  in  his  written  statement  ad« 
mitted  the  defendant's  original  right  to  the  moiety  in  dispute^  but 
contended  that  such  right  was  extinguished,  as  since  the  defendant's 
transportation  Bhawani  P^rasad  and  after  him  E^annu  Lai  had  held 
the  moiety  adversely  to  the  defendant.  The  Court  of  first  instance 
held  that  Bhawani  and  after  him  Eannu  Lai  had  acquired  the  pro- 
perty in  dispute  as  trustees,  and  that  they  had  so  held  it^  payiBg 
Durga  Prasad's  wife  the  income  up  to  her  death,  and  that  as  twelve 
years  had  not  elapsed  from  the  death  of  his  wife,  the  defendant's 
right  was  not  extinguished.  On  appeal  by  the  plaintifiE  the  lower 
appellate  Court,  finding  that  no  express  trust  had  been  created,  that 
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the  defendant's  wife  had  not  received  the  inoome  of  the  property,  1879 
and  that  she  had  died  in  1860  or  1861,  held  that  the  defendant's  j)vMk 
right  was  extinguished.  Pb^sao 

The  defendant  appealed  to  the  High  Court,  contending  that 
the  property  had  heen  held  by  Bhawani  Prasad  and  Kannu  Lai  in 
oonstructiTe  trust  for  him,  and  his  right  was  therefore  not  extin- 
goished* 

Mr.  Amr-ud'din,  for  the  appellant. 

Mnnshi  Hanuman  Prasad  and  Lala  Harkkhen  DaSy  for  the 
respondent. 

The  following  judgment  were  deliyered  by  the  Court : 

Olbfibld,  J. — ^The  plaintifi  claims  to  obtain  possession  of  the 
property  which  is  the  subject  of  this  suit  as  having  belonged  to  one 
Kannu  Lai,  whom  he  represents  by  purchase  of  his  interests  in  eze- 
oation  of  a  decree.  The  particular  portion  to  which  this  appeal  has 
reference  is  the  half  of  a  shop  called  in  the  proceedings  the  western 
shop.  This  is  claimed  by  the  appellant,  Durga  Prasad,  in  his  own 
right.  It  appears  that  he  and  his  father  Balkishen  were  transport- 
ed for  life  thirty-seven  years  ago,  and  the  former  has  returned 
under  a  pardon  granted  at  the  time  of  the  Delhi  Darbar ;  and  he  avers 
that  when  he  and  his  father  left  the  country,  they  made  over  the 
property  to  Bhawani  Prasad  and  Elannu  Lai,  his  adopted  son,  in  trust, 
and  they  collected  and  gave  the  rents  to  their  wives,  and  the  wife 
of  Durga  Prasad  received  them  till  her  death,  nine  or  ten  years  ago* 
It  is  admitted  that  the  property  belonged  to  Durga  Prasad  and  his 
father  up  to  the  time  of  transportation.  The  lower  appellate  Court 
has  found,  however,  that  there  is  no  proof  of  any  express  trust  being 
made  of  it  to  Bhawani  Prasad  and  E^annu  Lai  when  they  left,  or  of 
the  appellant's  wife  receiving  the  rents,  and  that  she  died  seventeen 
or  eighteen  years  ago^  and  that  Bhawani  Prasad  and  E^annu  Lai  have 
held  the  property  adversely  to  the  appellant,  and  have  acquired  a 
title  by  length  of  possession. 

This  finding  cannot  be  sustained.  If  the  facts  be  as  found  by 
the  lower  appellate  Court  that  Bhawani  Prasad  and  Eannu  Lai 
never  made  over  the  rents  to  the  wives  of  Durga  Prasad  or  his  father, 
and  themselves  took  possession  of  the  property  on  transportation  of 
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1879  the  owners,  although  there  may  have  been  no  aotaal  and  express 
Dttbga  trust,  yet  there  are  oiroumstances  which  the  lower  appellate  Court 
Pbasad  overlooked  which  amount  to  fraudulent  conduct  on  their  part, 
Asa  Bah.  such  as  would  by  equitable  construction  convert  their  holding  into 
that  of  trustees.  The  parties  were  nearly  related  to  each  other,  liv- 
ing in  what  may  be  assumed  to  be  terms  of  dose  intimacy  and 
mutual  confidence,  and  the  appropriation  of  the  absent  relations'  pro- 
perty could  only  have  been  carried  out  by  a  shameful  abuse  of  the 
friendly  and  confidential  terms  on  which  they  had  lived,  and  by  tak- 
ing advantage  of  the  enforced  absence  of  the  owners,  who  had  no 
means  of  asserting  their  right.  But  the  Subordinate  Judge  has 
failed  to  notice  some  evidence  which  shows  that  the  wives  of  Durga 
Prasad  and  his  father  were  in  possession  until  their  deaths,  and  that 
Bhawani  Prasad  and  Kannu  Lai  never  disputed  their  title,  nor  that 
of  the  appellant,  and  only  asserted  their  right  when  they  believed 
appellant  to  have  died  in  transportation.  This  appears  by  proceed- 
ings taken  in  1867  by  Bhawani  Prasad,  when  he  claimed  the 
property,  admitting  that  Durga  Prasad's  wife  had  succeeded  Durga 
Prasad,  and  claiming  to  succeed  her  at  her  death,  and  it  is  dear  from 
a  perusal  of  the  judgment  in  that  case  that  the  claim  proceeded  on 
an  assumption  that  D  urga  Prasad  was  dead.  Thus  Bhawani  Prasad 
and  Eannu  Lai  appear  never  to  have  asserted  or  intended  to  assert 
any  title  adverse  to  Durga  Prasad.  The  appeal  must  be  allowed 
with  costs  in  both  Courts,  and  the  decree  of  the  lower  appellate 
Court  modified  by  exempting  the  half  of  the  western  shop  from  the 
decree  in  plaintiff's  favour. 

Straight,  J. — ^It  appears  to  me  that  in  this  case  the  Court  is 
properly  called  upon  to  exercise  its  powers  of  equitable  interference 
to  the  fullest  extent.  The  appellant,  Durga  Prasad,  was,  at  the  time 
of  his  conviction  and  sentence,  some  30  years  ago,  admittedly  en- 
titled, jointly  with  his  father  Balkishen,  to  a  half  share  of  the  western 
shop,  part  of  the  property  now  in  suit.  Both  the  wife  and  mother 
of  Durga  Prasad  were  then  alive^  and  so  long  as  they  lived  it  is 
beyond  dispute  that  they  enjoyed  the  income  derived  from  this  half 
share,  which,  so  I  gather  from  the  findings,  was  paid  over  to  them, 
first  by  Bhawani  and  afterwards  by  Eannu  Lai.  I  do  not  think  it 
is  in  the  least  material  to  the  view  I  hold  as  to  the  mode  in  which 
this  case  should  be  treated^  whether  the  wife  of  Durga  Prasad  did 
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or  didiiotdie  within  the  twelve  yean  preceding  the  inatitation  of  this  1879 
mt  Afloording  to  my  jndgment  the  whole  point  is,  whether  from  Duboa 
all  the  oironmstanoes  and  the  reUtionship  between  them,  the  Oourt  ^^^^^ 
18  jtutifled  in  holding  that  a  oonstrootive  trust  existed  in  Bhawani  Asa  Bah. 
aodSannnLal  for  and  on  behalf  of  Doiga  Prasad  and  Balldshen, 
from  the  day  their  imprisonment  commenced.  A  person  may 
declare  a  trust  either  directly  or  indirectly:  indirectly  by  evincing 
an  intention^  which  the  Court  will  eflEectuate  through  the  medium 
of  an  implied  trust,  Lewin,  6th  ed.,  p.  95.  Again,  Constructive 
trusts  are  those  whidlx  the  Court  elicits  by  a  construction  put  on 
certain  acts  of  parties.''  Is  the  Court  then,  looking  to  the  whole  of 
the  facts  of  this  present  case^  entitled  to  come  to  the  conclusion  that 
a  omstructive  trust  is  established  f  Inm  very  clearly  of  opinion  that 
it  ii^  and  that  we  are  bound  so  to  hold  upon  the  plainest  principles 
of  equity,  which  in  my  view  should  be  most  liberally  applied  in  a 
ease  whore  otherwise  grave  hardahip  and  injustice  would  arise. 
By  his  imprisonment  Burga  Prasad  was  placed  under  a  disability, 
just  as  much  as  a  person  beyond  the  seas,''  or  lunatic,"  or  under 
age,"  and  was  thus  deprived  of  the  power  of  looking  after  his  own 
intefests,  or  asserting  his  rights,  and  during  such  time  as  it  lasted 
it  is  obvious  that  Bhawani  Prasad  first  and  Kannu  Lai,  so  far  as 
his  share  in  the  properfy  was  concerned,  occupied  towards  him 
a  fiduciary  position,  of  which  the  latter  seems  to  have  taken  advan- 
tage in  fnaud  of  his  ^<  ceaiui  que  trwV^  Till  Durga  Ptasad  obtained 
his  release  it  would  have  been  impossible  for  him  to  know  what  had 
happened,  his  wife  was  dead  and  he  does  not  seem  to  have  had  any 
diildren  to  complain  of  the  misappropriation  of  £annu  Lai  or  any 
means  of  gathering  information  of  his  misconduct*     No  time  will 
cover  fraud  so  long  as  it  remains  concealed,  for  until  discovery  (or 
at  all  events  until  the  fraud  might  with  reasonable  diligence  have 
been  dieeovered)  the  title  to  avoid  the  transaction  does  not  properly 
arise,"  Lewin,  6th  ed^  p.  710.  No  limitation  therefore  can  affect 
the  rights  of  Durga  Prasad,  and  ho  is  entirely  justified  in  setting 
them* up  against  the  plaintiff's  daim  to  the  extwt  of  his  own 
iuieieet.   I  therefore  agree  in  Mr.  Justice  Oldfield's  order  both  as 
to  the  shape  in  which  this  appeal  is  to  be  allowed  and  as  to  his 
order  on  the  qnestbn  of  costs. 

Appeal  allotced, 

"  62 
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1879         Before  Sir  Boheri  Stuart^  Kt,  Ckirf  JuiHee,  and  Mr.  JuiHee  SpankU. 

SUSlHfiASI  LAL  (Plaiktiff)  t^.  GITMAN  SINGH  (DxFBVDAn)  • 

Hindu  LaiHf— 'Adoption. 

Held  that,  when  an  adoption  of  a  ton  haa  once  been  abiolntelj  made  and 
acted  on,  it  cannot  be  declaied  invalid  or  set  aside  at  the  suit  of  the  adoptire 
father. 

This  was  a  suit  in  whioh  the  plaintifE  daixned  a  dedaratio& 
that  the  defendant  was  not  his  adopted  son,  firstly,  beoaose  hd  had 
not  been  adopted  in  the  manner  and  aooording  to  the  ceremonies 
required  by  Hindu  law ;  seoondlyi  because  the  defendant  was  not  a  fit 
and  proper  person  to  perf om  the  plcdntifPs  obsequies,  or  to  make 
offerings  for  the  benefit  of  the  souls  of  the  plaintiff's  ancestors,  being 
dcToid  of  education  and  religious  knowledge  and  prinoijdes,  and 
the  associate  of  thieves,  gamblers,  and  women  of  immoral  character ; 
and  thirdly,  because  the  defendant  had  failed  to  perform  his  part  of 
an  agreement,  or  compromise,  in  writing  entered  into  by  him  with 
the  plaintiff  dated  the  10th  January  1873.  In  this  agreement  the 
plaintiff,  amongst  other  things,  agreed  on  his  part  to  consider  the 
defendant  as  his  adopted  son.  The  defendant  set  up  as  a  defence  to 
the  suit  that  the  plaintiff  could  not  be  allowed  to  deny  the  validity 
under  Hindu  law  of  the  adoption,  as  in  a  petition  presented  by  him 
to  the  Revenue  Court  on  tiie  27th  April  1860  he  had  declared 
that  he  had  adopted  the  defendant,  and  that  all  the  ceremonies  of 
adoption  required  by  the  Hindu  law  had  been  performed,  and  that 
the  defendant  would  succeed  to  his  property  on  his  death,  and  had 
confirmed  such  declaration  by  his  subsequent  conduct,  and  the 
defendant  had  been  excluded  from  inheriting  his  natural  father's 
property ;  and  further  that  an  adoption  made  according  to  the  Hindu 
law  could  not  become  or  be  declared  invalid  for  any  reason  whatso- 
ever. The  Court  of  first  instance  held  that  the  plaintiff  could  not 
be  allowed  to  deny  the  validity  of  the  defendant's  adoption  under 
Hindu  law,  in  the  face  of  the  petition  dated  the  27tli  April  1860 
and  the  agreement  dated  the  10th  January  1873,  and  that  the 
adoption  could  not  be  set  aside,  whatever  misconduct  the  defend- 
ant  might  have  been  guilty  of  towards  his  father,  as,  under 
Hindu  law,  no  adoptive  father  had  authority  to  set  aside  d» 

*  Firftt  Appeal,  No.  99  of  1878,  from  a  decree  o£  Mina  Abid  Ah  Beg, 
Subordinate  Judge  of  Mainpuri,  dated  2nd  May  1878. 
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adoption  of  a  son.    The  Court  of  first  instance  therefore  dismissed  -^^"'-^ 
.the  plaintiff's  suit.  sokiihasi 

The  plaintiff  appealed  to  the  Hi«^h  Court,  contending  that  the  v. 
petition  dated  the  27th  April,  1860,  and  the  agreement  dated  the  Sin^oh/ 
10th  January,  1873,  did  not  estop  him  from  denying  the  validity  of 
the  adoption  under  Hindu  law,  and  the  question  of  its  validity 
should  have  becm  determined,  and  that  a  father  was  entitled  under 
that  law  to  exclule  an  adopted  son  from  inheriting,  and  could  th(^- 
fore  set  aside  an  adoption. 

The  Senior  Government  Pleader  (Ij^ila  J aala  Prasad)  and  Mun- 
shi  llanuman  Prasad^  for  the  appellant. 

The  Junior  Government  Pleader  (Babu  Dwarlca  yalh  Banarji), 
for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Spankib,  J. — The  plaintitf,  appellant,  presented  a  petition  in  tho 
Kevenae  Court  on  the  27th  April,  1860,  and  personally  attested  it. 
In  this  petition  he  most  distinctly  states  th^t  ho  had  adopted  defen- 
dant, and  that  all  the  requisite  ceremonies  had  been  performed,  and 
that  defendant  would  be  the  owner  and  heir  of  all  the  petitioner's 
property  at  Lis  death.  Thirteen  years  afterwards,  the  adoptive 
fether  and  the  adopted  son  being  engaged  in  litigation,  the  plaintiff 
filed  a  compromise  in  which  he  says  that  he  will  consider  the  defen- 
dant as  his  adopted  son.  On  the  14th  April,  1877,  ho  instituted  this 
suit  to  invalidate  the  adoption  as  having  been  informal,  and  to 
annul  the  agreement  or  compromise  of  the  10th  January,  1873. 

The  plaintiff,  having  himself  afirmed  the  adoption  as  having  been 
fully  and  formally  made  after  the  performance  of  all  the  ceremonies 
required  by  the  Hindu  law,  cannot  now  disaffirm  it  and  sue  for  a 
declaration  that  it  is  invalid.  Indeed,  when  the  adoption  has  once 
been  absolutely  made  and  acted  on  for  years,  it  cannot  be  cancelled* 
It  is  certain  that  an  adopted  child  cannot  renounce  the  family  of  his 
adoptive  father.  He  is  entirely  separated  from  his  own  family  whea 
his  natural  father  disposes  of  him.  The  adoptive  father  in  accepi- 
iog  an  adopted  son  is  bound  by  his  act,  which  secures  to  the  adopt- 
ed son  all  the  rights  of  a  son  born  to  the  family.  He  is  as  much  a 
son  as  if  he  had  been  begotten  by  his  adoptive  father, 
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Wc  are  not  called  upon  to  consider  the  point  urged  in  the  second 
place,  that  a  father  can,  under  the  principles  of  the  Bindu  law,  ex- 
clude his  adopted  son^  if  such  son  is  no  longer  in  a  position  and  fife 
to  perform  iho  religious  ceremonies  and  rites  which  are  the  chief 
oI)ject  of  adoption.  We  must  adhere  to  the  claim  as  it  stands  in  the 
plaint. 

The  compromise  of  the  lOfeli  Jannarj,  1873,  was  filed  in  %  suit 
which  was  determined  on  the  terms  of  the  compromise.  If  the  plaint- 
iff has  suffered  any  wrong  in  consequf^nce  of  defendant's  omission  to 
cany  out  the  toims,  and  a  new  cuuse  of  action  has  arisen,  he  has  a 
remedy,  but  he  cannot  renounce  an  adoption  made  prior  to  the  com- 
promise and  acknowledored  by  himself  as  al(ogether  complete  and 
formal  in  1860,  by  pleading  now  that  oning  to  the  refusal  of  defend- 
ant to  act  up  to  the  terms  of  the  compromise  in  1873,  he  (  plaintiff) 
is  at  liberty  to  consider  the  adoption  at  an  end.  The  adoption  subsists 
and  must  do  so  until  the  adopted  son  is  dead*  We  dismits  the  appeal 
and  affirm  the  judgment  with  costs. 


1879  Before  Sir  Robert  Stuarf,  KL,  Chief  Justice,  and  Mr.  Justice  Spakkie. 

April  29, 

-  SHEEN  AND  ANOTHER  (D^^FPNDANTS)  V.  JOHNSON  (PlaIKTIFF).* 

Suit  for  infrliujement  of  patent   Act  XV  of  1859,  m.  19,  23,  34— **  Public  or  Actual^ 
user-^Meaeure  of  damages-^ Particulare, 

ffeld,  by  the  Court,  in  a  suit,  under  Act  XV  of  1859,  for  the  infriDgemcnt  of  a 
patent,  where  the  plalntii!  had  been  in  the  habit  of  lioonslng  the  use  of  hu  invention, 
that  the  loaa  of  the  amount  paid  for  auch  licence  wai)  the  meaaujre  of  damagee. 

Per  Spankie,  J.— The  meaning  of  the  irordf  "  publicly  or  aciuaUy  used"  in 
8.  23  of  Act  XV  of  1809  diacussed. 

ffeldf  per  Spankie,  J.— That,  where  the  defendant  did  not  allege  in  hia  written 
statement  that  the  invention  was  publicly  used  at  certain  places  prior  to  the  date  of 
the  petition  for  leave  to  file  the  specification,  but  was  allowed  to  giro  evidence  that 
the  invention  wa«  so  used  at  such  places,  the  plain tf if  was  not  bound  before 
trial  to  have  called  upon  the  defendant  to  supply  the  particulars  as  to  auch  places, 
and  Attch  evidence  was  not  admissible. 

Thb  plaintiff  in  this  suit  stated  in  his  plaint  that  Richard  John- 
son was  the  inventor  of  a  new  therniantidote,  and  had,  under  the 
provisions  of  Act  XV  of  1859,  acquired  the  exclusive  privilege  of 

*  First  ippeal.  No.  7  of  1879,  from  a  decree  of  H.  LushlngtoDi  Esq.,  Judge 
of  AUuhabad,  dated  the  ISili  Pecember,  1873. 


1879 
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inakiog,  selling,  and  using  such  invention  in  India  for  the  term  of  ^^^^ 

foarU^en  years  fr'»m  ths  I'^th  June,  1870  ;  that  on  the  1st  Septem-    ""T  ^ 

ber,  1875,  iiichard  Johnson  had  grunted  and  assigned  to  him  the  v. 

exclusive  pri\ilegH  of  raakin;^,  soiling,  and  using  such  invention 

for  such  term;  that  tho  detendants  iiitd  since  such  grant  and 

assignment  infringod  sucli  exclusive  privdege  by  hiiving  widiout 

his  (IceuHC,  at  divers  times,  between  the  1st  September,  1875,  and 

the  2i4th  April,  1878,  at  Allahabad,  made  and  sold  such  therm:mti- 

dotes  as  the  plaintiff  had  acquired  the  exclusive  privilege  of  making, 

felling,  and  using  under  the  invention  of  Richard  Johnson,  and  tho 

]>laiDtiff  claimed  Rs.  1,000  as  compensation  for  the  breach  of  such 

cjcclusive  privilege.    The  defendants  set  up  as  a  defence  to  the 

suit,  with  reference  to  s  23  of  Act  XV  of  1859,  that  the  invention 

vas  not  now,  inasmuch  as  the  defendant  Sheen  had  actually  used 

in  India  a  thermantidote  similar  to  the  thermantidote  which  the 

piaiotiff  claimed  as  the  invention  of  Richard  Johnson  before 

Richard  Johnson  had  filed  his  petition  under  Act  XV  of  1859  for 

leave  to  file  a  specification  of  duch  invention,  that  is  to  say,  before 

1870.    At  the  trial  of  the  cause  the  defendant  gave  evidence  to  show 

(hat  thermantidotes  constructed  on  the  principle  and  design  of  which 

plaintiff's  assignor  claimed  the  exclusive  privilege  had  been  known 

and  used  in  India  long  before  Richard  Johnson  had  filed  hfs  peti 

lion  for  leave  to  file  a  specification  of  his  invention,  but  particulars 

of  the  places  where  the  same  had  been  used  were  not  8U|)plied  to 

the  plaintiff,  nor  did  the  plaintifi  |>rev4ous  to  going  to  trial  call  up^ 

OQ  tlie  defendant  to  supply  such  particulars    The  Court  of  first 

iostause  found  that  the  defendant  Sheen  had  in  April  or  May,  1869, 

at  Allahabad,  made  a  thermantidote  similar  to  the  OQe  which  the 

plaintifiE  claimed  to  be  Richard  Johnson's  invention,  but  held  that 

Bucb  therm  lutidote  had  not  been  *^  publicly  or  actually  used,"  within 

the  meaning  of  s.  23  of  Act  XV  of  1^50,  before  Ricbaid  Johnson 

had  applied  for  leave  to  file  the  specification  of  his  invention,  and 

gave  the  plaintiff  a  decree. 

The  facts  of  the  case  will  be  .found  fully  set  forth  in  the  judg- 
ments of  the  High  Court  to  which  the  defendants  appealed. 

Mr.  CoMn  and  the  Junior  Government  Pleader  (Babu  Dioarka 
Sath  Banarji),  for  the  appellants. 
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18'^  Messrs.  Howard  and  Hilly  for  the  respondent. 

SiiEBN  Mr.  Colvin, — The  lower  Court  has  found  the  facts  in  favour  of 

Jounsoir^  the  defendants,  appellants,  but  has  held  that  there  was  no  public 
user  such  as  s.  23  of  Act  XV  of  1859  contemplates.  ITiere  was, 
however,  a  public  user  as  proved  by  the  witnesses  for  the  defendants, 
appellants.  Besides  the  words  used  in  s.  23  of  Act  XV  of  1859 
are  "  publicly  or  actually  used. "  In  this  case  actual  user  has  beeti 
undoubtedly  established. 

Mr.  Howard, — The  Judge  has  failed  to  appreciate  the  evidence, 
and  has  assumed  that  a  thermantidotc  on  Johnson's  patented  prin- 
ciple was  made  by  Sheen  and  presented  to  the  Masonic  Lodge 
prior  to  the  date  of  Johnson's  patent.  The  evidence  recorded  as  to 
general  user  "  is  inadmissible  under  s,  23  of  Act  XV  of  1859 
until  the  particular  user  alleged  has  been  established.  It  is  further 
inadmissible  under  the  terms  of  s.  34?  which  requires  that  the  par- 
ticulars of  the  grounds  on  which  defendants  rely  shall  contain  full 
information  of  the  user  alleged,  and  that  no  evidence  shall  be  allow- 
ed at  the  trial  which  shall  not  be  contained  in  such  partioulanu 
In  the  defendants'  particulars  there  was  no  mention  of  the  plao8 
whore  general  user  is  alleged.  AVo  submit  that  plaintiff  is  entitled 
to  a  decree  on  ditferent  grounds  from  those  on  which  the  Judge  haa 
proceeded. 

Mr.  Colvin  in  reply.  —The  defendants,  appellants,  were  quite 
entitled  to  support  their  case  by  the  evidence  of  the  witnesses  who 
do[)oscd  to  having  made  thermantiJotos  of  a  construction  similar  to 
that  of  the  plaintiffs  patented  one.  After  the  establishment  of  a 
prior  user  as  required  by  s.  23  of  Act  XV  of  1859  by  Sheen,  this 
evidence  was  clearly  relevant,  nor  was  it  necessary  for  the  defend- 
ants, aj)pellants,  to  make  spec! He  mention  of  the  witnesses  cited  on 
the  point  in  their  particulars  of  defence.  If  the  plaintiff,  respondent, 
thought  the  particulars  of  defence  unsatisifiietory,  he  should  have  ap- 
plied for  further  particulars.  He  could  not  lie  by  and  spring  the 
objection  on  the  defouJaut,  appellant,  at  the  last  moment.  S.  34  of 
Act  XV  of  1859  is  analogous  to  s.  41  of  15  and  16  Vict,  c  83. 
Under  this  section  in  a  similar  case  to  the  present  it  was  held  that 
buch  evidence  could  bo  given, — Hull  v.  Bollard  (I).    Daw  y% 

(1)  25  L.  J.,  Exch.  aOi. 
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EU^  (1)  does  not  over-rule  the  authority  of  Hull  v.  Bollard  (2)  The 
two  cases  are  clearly  distinguishable.  la  Daw  v.  Eley  (1 )  the  plea. 
of  want  of  novelty  was  sought  to  bo  established  by  evidence  of  user 
in  another  country,  Jounsc 

Stuart,  C.  J. — In  this  case  the  plaintiflf,  Percy  Bilton  Johnson  of 
Allahabad,  the  assignee  of  Richard  Johnson's  patent  for  making 
thcrmantidotes  taken  out  in  1870  under  Act  XV  of  1859,  instituted 
a  suit  in  the  Court  of  the  District  Judge  of  Allahabad  in  which  ho 
alleged  that  the  defendants,  Bradley  and  Sheen,  had  at  divers  times 
since  the  1st  September,  1875,  infringed  his  patent,  and  that  they, 
or  one  of  them,  had,  without  plaintifFs  license,  at  Allahabad  and 
elsewhere,  publicly  advertised  for  sale  under  the  name  of  "  Sheen's 
new  improved  self-working  patent  thcrmantidotes  "  which,  it  was 
complained,  wore  dishonest  infringements  of  the  plaintifTs  patent 
rights,  and  he  claimed  Rs.  1,600  as  compensation  for  such  infringe- 
ment with  interest  to  date  of  decree.  The  plaintiff  further  prayed 
for  an  injunction  to  restrain  the  defendants  or  either  of  them  from 
thereafter  making,  selling,  or  advertising,  under  any  name  what- 
ever, thcrmantidotes  of  the  kind  described  and  known  as  "John- 
son's patent  thcrmantidotes,"  and  from  otherwise  infringing  tho 
plaintiff's  exclusive  rights  and  privileges  under  tis  patent. 

The  peculiarity  of  the  thormantidote  covered  by  tho  patent  was 
shown  chiefly  by  tho  manner  in  which  the  frame -work  of  tho 
machine  and  the  wheel  used  in  its  operation  were  made.  There 
wore  other  peculiarities,  one  a  telescopic  slide  for,  if  necessary, 
diverting  tho  breeze,  and  there  was  also  attached  to  the  machine  a 
self-watering  apparatus.  The  defendants,  in  their  written  statement, 
denied  tho  alleged  infringomcat  of  tho  plaintiff's  patent,  and  they 
pleaded  that  the  parts  of  tho  patented  machine  in  respect  of  which 
infringement  by  them  was  alleged  were  not  new,  inasmuch  as  tho 
defendant  Sheen  had  actually  used  in  India  a  thcnnantidoto  with 
the  same  frame- work  and  driving  (or  wheel)  arrangement  as  that 
for  which  Bichard  Johnson  had  obtained  his  patent,  before  the 
said  Richard  Johnson  filed  his  petition  for  leave  to  file  a  specifica- 
tion thereof,"  i.e.,  before  1870.  In  1875,  shortly  before  the  infringe- 
ment of  tho  plaintiff's  patent,  which  was  alleged  to  have  commenced 
in  September  of  that  year,  tho  defendant  Sheen  had  filed  a  spo- 
(1)  L.  K.  1  E^.  38.     Ci)  25  h,     Exch.  301, 
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879  to  damages.  Tliose  must  bo  in  the  first  instance  assessed,  and  when 
so  determined  they  will  form  part  of  the  decree  and  will  be  reco- 

V.  verable  in  course  of  execution,  if  not  otherwise  and  previously  set- 
tied.  The  damages  might  be  assessed  in  this  Court,  but  we  think 
it  more  convenient  that  this  should  be  done  by  the  Judge,  and  wo 
therefore  remand  the  case  to  him  for  that  purpose,  with  directions 
ihat  he  will  make  an  immediate  and  peremptory  appointment  for 
hciiring  the  parties  and  for  his  finding  on  that  question,  and  that  be 
will  return  the  record  to  this  Court  with  such  finding  within  a  week 
from  the  date  of  this  order.  In  assessing  the  damages  the  Judge 
will  be  guided  by  the  royalty  which  the  plaintiff  has  been  accustomed 
to  be  allowed  on  sales  of  his  patent  thermantidotes ;  and  in  order  to 
ascertain  that,  he  sliould  examine  the  plaintiff  and  any  other  wit- 
nesses who  may  be  named  to  the  Judge  as  having  knowledge  on  tho 
subject.  On  receipt  of  the  Judge's  findings  assessing  the  damages 
three  days  will  be  allowed  for  objections. 

Spankie,  J. — P.  B.  Johnson,  the  plaintiff,  respondent,  as  as- 
signee of  a  ))atent  granted  to  Richard  Johnson  under  s.  4  of  Act  XV 
of  1859,  whereby  he  acquired  the  sole  and  exclusive  privileges  of 
making  and  using  and  selling  an  invention  for  the  improvement 
of  thermanti'lotes  for  a  period  of  fourteen  years,  sues  the  defendants. 
Sheen  and  Bradley,  for  damages  to  the  amount  of  Rs.  1,000,  as 
compensation  for  an  infringement  of  the  patent  so  granted  to 
Richard  Johnson,  in  making  and  selling  thermantidotes  constructed 
with  the  same  frame-work  and  driving  arrangement  as  that  for 
which  the  i)atcnt  was  given  to  the  said  Richard  Johnson.  Tha 
plaintiff  also  prayed  that  defejndants  might  be  restrained  in  future 
from  making,  selling,  or  advertising,  under  any  name  whatever 
thermantidotes  of  the  kind  described  and  known  as  Johnson's 
patent  thermantidotes,  and  from  all  infringement  of  the  patent  of 
any  kind  whatsoever. 

The  defendants  contended  that  Richard  Johnson's  invention 
was  not  a  new  one,  the  improvements  patented  having  been  in  use 
in  different  parts  of  the  country,  and  having  been  used  by  Sheen 
himself,  who  made  in  1869,  prior  to  the  filing  of  any  specification, 
a  thermantidote  on  the  same  principle  as  that  patented  by  Richard 
Johnson,  and  presented  the  same  to  the  Masonic  Brotherhood  of  the 
Lodge  of  Independence  and  Philanthropy,  No.  391,  in  AllahabacL 
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The  defendants,  Bradley  and  Sheen,  were  in  partnership  together  in  '^^^ 
1875,  and  it  is  not  denied  that  they  made  thermantidotes,  whilst  Subbn 
the  partnership  lasted,  on  the  same  principle  with  regard  to  frame- 
work  and  driving  arrangement  as  that  which  Sheen  says  that  he 
ase<l  in  1869.  Bradley  contends  that  when  the  partnership  was 
dLssolvBd  in  Augost,  1877,  he  had  the  right  to  make  such  therman- 
tidotes, because  Sheen  had  transferred  to  him  all  his  (Sheen's  ) 
rights  and  interests  in  the  manufacture  of  thermantidotes.  The 
Judge  has  held  that  there  cannot  be  any  doubt  that  defendant 
Sheen  had  made  a  thermantidote  on  the  plaintiiTs  patented  prin« 
ciple  in  April  or  May,  1869,  which  thermantidote  he  (defendant) 
presented  to  the  Free  Masons'  Lodge.  It  is  impossible,"  the  lower 
Court  observes,  "to  reject  thd' testimony  of  such  a  witness  as 
Mr.  Shircore  on  this  point:  he  swears  that  he  distinctly  recol- 
lects a  vote  of  thanks  having  been  accorded  on  the  occasion  to 
Sheen  at  a  banquet  held  in  the  Lodge  :  I  attach  little  weight  to  the 
fact  of  presentation  by  Sheen  not  being  found  recorded  in  the  pro- 
ceedings of  the  Lodge  :  the  evidence  shows  that  if  it  was  present- 
ed to  the  banquet-room  the  fact  could"  (or  would)  ^'  not  be  record- 
ed :  Mr.  Shircore  sajs  that  the  thermantidote  was  presented  immc" 
diately  after  Sheen  had  been  made  a  member  of  the  Lodge,  and 
this  is  proved  to  have  been  in  March,  1869  :  there  is  no  reason^ 
moreover,  for  rejecting  the  evidence  of  the  witnesses  who  swear  ' 
that  they  made  the  thermantidote  and  took  it  to  the  Lodge."  But 
the  real  point  in  the  ca.«e,  as  it  occurred  to  the  Judge,  was  whe- 
ther the  making  of  the  thermantidote  and  its  presentation  to 
the  Lodge  amounted  to  a  "  public  pr  actual  "  user  such  as  that 
contemplated  by  23  of  Act  XV  of  1859,  so  as  to  entitle  the  de- 
fendants to  plead  that  the  invention  was  not  a  new  one.  Citing  the 
case  noted  (1 »,  he  (the  Judge)  had  to  determine  whether  the  user  was 
of  a  kind  which  made  the  invention  known  to  the  public  at  large, 
the  word  "  known  "  being  used  in  that  particular  sense  as  being 
part  of  what  is  called  the  common  or  public  knowledge  of  the 
country.  If  the  user  has  not  been  of  that  kind,  the  person  using^ 
altbongh  in  reality  he  may  have  been  the  actual  inventor,  will 
not  be  the  legal  inventor  as  against  the  patentee.  With  this 
principle  before  his  mind  the  Judge  came  to  the  conclusion  that 

(i;  Plimpum  r  Matcolmion,  L.  U.  3  Cb.  581. 
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1870  the  presentation  of  the  thermantidote  on  a  certain  improved  prin-> 
Skkbh  ^ipl^  ^  a  private  body  of  people  like  the  Free  Masons'  Lodge  for 
V.  private  uses  did  not  constitute  a  publio  or  actual''  user  of  the 
kind  the  law  contemplates.  The  lower  Court  remarks  that  witli 
the  verandah  of  the  Free  Masdtis'  Lodge  the  invention  stopped,  pro- 
bably nobody  but  Sheen  himself  knew  of  the  existence  of  the  in- 
vention. The  public  had  no  opportunity  afforded  them  of  know- 
ing that  there  was  an  nseful  invention  in  the  thermantidote  in  the 
Free  Masons'  Lodge  of  which  they  could  avail  themselves  if  they 
liked.  This  point  the  Judge  proceeds  to  insist  on  with  varioua 
arguments,  which  it  is  unnecessary  to  reproduce  here,  coming  to  the 
conclusion  that  Sheen  adopted  a  new  invention  and  then  kept  it  to 
himself.  He  did  not  even  impart  the  invention  to  the  persons  to 
whom  he  presented  the  thermantidote,  and  as  far  as  the  public  were 
concerned  they  were  kept  in  profound  ignorance  of  the  inventioii. 
Such  a  party,  remarks  the  Judge,  has  no  right  to  plead  to  an  action 
for  infringement  of  patent  that  the  invention  of  the  patentee  was  not 
a  new  invention.  As  far  as  the  party  pleading  to  the  action  is  con- 
cerned, the  patentee  is  the  real  and  actual  inventor,  for  the  par^ 
pleading  does  not  say  that  he  himself  was  the  inventor  With  this 
view  of  the  case  the  lower  Court  decreed  the  claim,  but  reserved 
the  amount  of  damages  to  be  ascertained  at  the  time  of  execution 
of  the  decree, 

The  defendants  appeal  the  whole  case,  and  plaintiff  objects  that 
the  judgment  is  silent  regarding  costs,  and  he  is  also  entitled  to 
the  costs  of  the  injunction  proceedings.  The  defendants  urge  (i) 
that  on  the  evidence  on  the  record  the  Judge  should  have  found 
that  C.  J.  Sheen  had  publicly  used*'  in  India,  in  Allahabad,  the 
invention  which  plaintiff  claims  to  have  been  his  assignor's,  and, 
therefore,  plaintiff  was  not  entitled  to  a  decree ;  (ii)  that  on  the  evi- 
dence on  the  record  the  lower  Court  should  have  found  that  defend- 
ant C.  J.  Sheen  had  actually  used  "  in  India,  in  Allahabad,  the 
same  invention  ;  (iii)  that  the  mode  and  the  manner  in  which  CL 
J.  Sheen  had  used  the  thermantidote  proved  to  have  been  made 
and  constructed  by  him  in  March,  1869,  ue.y  previous  to  the  date 
of  plaintiff' s  assignor's  petition  for  leave  to  file  the  specifioationy 
was  such  as  is  contemplated  by  Act  XV  of  1859,  and  the  Court 
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below  has  erred  in  its  iQterpretation  of  the  words  "  pubBely  or  187^ 
aotaally  used  "  mentiooed  in  the  Act.  g^^^  ^ 

Under  s.  19  of  Act  XV  of  185^,  an  Act  for  granting  exclusive  JoHNaoin. 
privileges  to  inventors^  an  inveDtion  s]ei11  be  deemed  a  new  invention, 
within  the  meaning  of  the  Act^  if  it  shall  not  before  the  time  of 
applying  for  leave  to  file  the  specification  have  been  publicly  used 
in  India,  or  in  any  part  of  the  United  Kingdom  of  Great  Britain- 
ftnd  Ireland,  or  hMn  made  puhlicly  known  in  any  part  of  India,  or 
in  any  part  of  the  United  Kingdom,  by  means  of  a  publication^ 
either  printed  or  written,  or  partly  printed  or  partly  written.  Itr 
is  not  necessary  to  quote  the  renuining  portion^of  the  section.  AIL 
that  is  required  for  the  purpose  of  this  case  has  been  cited^ 

The  lower  CoiMrt  appears  to  have  somewhat  misapprehended  tho^ 
bearing  of  the  precedent  quoted  by  him(l).  In  that  case  the  Master- 
of  the  Rolk  pointed  out  the  legal  sense  and  meaning  of  a  first  and 
last  inventor,  if  the  invention  being  in;  other  respects  novel  and 
useful  was  not  previously  known  in  the  United  Kingdom^  "known"" 
being  used  in  that  particular  sense  as  being  part  of  what  had  beeni 
called  the  oommon  or  public  knowledge  of  the  country,  and.  by  this^ 
common  knowledge  it  was  not  meant  that  every  individual  mem*- 
ber  of  the  public  knew  of  the  ii^vention.    What  is  meant  is.  that  iC 
it  is  a  manufacture  connected  with  a  particular  trade,  the  people  iu 
tiie  trade  shall  know  something  about  it  i  if  it  is  a  thing,  connected: 
with  a  diemioal  invention,  people  conversant  witk  chemistry  shall^ 
know  something  about  it,  and  he  (tho  M.  IL)  adds  that  it  need  not 
go  so  Car.    It  needed  not  to  show  that  the  bulk  or  eveu  a  large 
number  of  those  people  knew  it    If  a  sufficient  number  knew  it,, 
or  if  the  communioatioa  is  such  that  a  sufficient  number  may  bo 
presumed,  or  assumed  to  know  it,  that  will  do*    It  may  be  shown; 
that  the  trade  had  commonly  used  It.    That  is- the  best  evidence.. 
It  may  be  shown  that  it  was  published  and  made  known  to  the- 
pablic.    It  had  been  held  in  a  modern  specificatioa  which  had 
been  enrolled  in  the  Patent  Office  and  not  published  besides,,  that 
will  do.    It  had  also  been  held  tha^,  as  a  conunon  rule,  if  the^  des- 
cription has  been  printed  in  England  and  published  iu  England  in 
a  book  which  circulates  in  England^  that  will  dow   Bat  after  aU 
it  is  a  question  of  faot.   The  Judge  must  decide  from  the  evidenoa 
(1)  PlmfUMi  T.  MtUtohiMon,  L.B.  a  Clu  531. 
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brought  before  him  whether  it  has,  io  fact,  been  sufficiently  pub- 
lished to  come  within  the  definition  of  being  made  known  within 
the  realm. 

We,  however,  are  bound  by  the  terms  of  our  Act,  and  an  inven- 
tion by  that  Act  is  new,  as  we  have  seen,  if  it  shall  not  before  the 
time  of  applying  for  leave  to  file  the  specification  have  been  "  pub- 
licly used"  in  India,  Ac,  or  "been  made  publicly  known"  by 
means  of  a  publication  either  printed  or  written,  or  partly  printed 
and  partly  written,  &c.  This  definition  answers  the  question  how 
the  invention  is  "  to  be  made  publicly  known  "  to  people,  and  on 
this  point  no  question  arises  here,  and,  therefore,  the  authority  quot- 
ed has  no  bearing  upon  this  case.  Under  s.  23  of  the  Act  no  action 
shall  be  defended  upon  the  ground  of  any  defect  or  insnfficienoy 
of  the  specification  of  the  invention,  nor  upon  the  ground  that  the 
original  or  any  subsequent  petition  relating  to  the  invention,  or  the 
original  or  any  amended  specification,  contains  a  wilful  or  fraudu- 
lent mis-statement,  nor  upon  the  ground  that  the  invention  is  not 
useful,  nor  shall  any  such  action  be  defended  upon  the  ground  that 
the  plaintiff  was  not  the  inventor,  unless  the  defendant  shall  show 
that  he  is  the  inventor  or  has  obtained  a  right  from  him  to  use 
the  invention,  either  wholly  or  in  part  Any  such  action  may  be 
defended  upon  the  ground  that  the  invention  was  not  new,  if  the 
person  making  the  defence,  or  some  person  through  whom  he  claims, 
shall  before  the  date  of  the  petition  have  publicly  or  actually  used 
in  India,  or  in  some  part  of  the  United  Kingdom,  the  invention  or 
that  part  of  it  of  yrhich  the  infringemv)nt  shall  be  proved,  bat  not 
otherwise.  This  action  has  been  defended  under  the  last  part  of 
the  section. 

Now,  the  meaning  of  public  use  is  that  a  man  shall  not  by 
his  own  private  invention,  which  he  keeps  locked  up  in  his  owrn 
breast,  or  in  his  own  desk,  and  never  communicates^  take  away  the 
right  that  another  man  has  to  a  patent  for  the  same  invention.  The 
prior  use  of  an  invention  need  not  be  generaL  It  has  been  held 
that  a  single  instance  of  use  would  be  suflScient,  but  it  must  be  pub- 
lic. In  the  case  of  Carpenter  Smith  {i)  Baron  Alderson  said  that 
public  use  "  means  a  use  in  public,  so  as  to  come  to  the  know- 

(1)  9  M.  and  W^ 
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ledge  of  others  than  the  inventor,  a3  coatradistiogaished  from  the 

nse  of  it  by  himself  in  his  chamber,  and  Lord  Abinger  said  the  8hk»» 

public  use  and  exercise  of  an  invention  moans  a  use  and  invention  <^ 

*  -  JOHMS01f« 

in  public,  notfty  the  public.    Thus  the  Judge  appears  to  have  taken 
an  erroneous  view  of  the  words  "  publicly  used  "  as  applied  to  an 
invention.    It  does  not  at  all  follow  that  because  the  thermantidote 
was  presented  to  the  Free  Masons'  Lodge  there  was  no  public  use 
of  it.    The  Masonic  brethren  are  alleged  to  have  used  it,  and  even 
on  the  assumption  that  the  lower  Court's  interpretation  of  the 
words  could  be  correct,  inasmuch  as  the  public  had  no  opportunity 
of  knowing  that  there  was  a  useful  invention  in  thermantidotes  in 
the  Free  Masons'  Lodge,  of  which  they  could  avail  themselves 
if  they  liked,  the  assumption  itself  is  hardly  borne  out.    There  is 
certainly  no  evidence  in  favour  of  it,  and  I  am  unaware  that  the 
brethren  of  a  Masonic  Lodge  are  bound  by  any  rule  to  be  silent  as 
to  benefits  they  may  have  derived  from  a  new  and  useful  thermanti- 
dote, or  that  they  cculd  not,  if  they  pleased,  freely  communicate 
to  their  neighbours,  friends,  and  families  a  new  invention  that  was 
entirely  unconnected  with  the  secrets  and  mysteries  of  Masonry. 
But  the  Judge  has  misconceived  the  meaning  of  use  in  public  as 
distinct  from  use  by  a  man  of  his  own  invention  in  private. 

I  do  not,  however,  think  it  necessary  to  dwell  further  on  this 
point.  The  particulars  of  grounds  on  which  defendants  contended 
that  plaintiff  was  not  entitled  to  exclusive  privileges,  which  they 
were  bound  to  put  in,  are  in  effect  that  Sheen  had  himself  manufac- 
tured and  actually  used  in  Allahabad  in  March  and  April,  1869,  a 
thermantidote  with  the  same  frame- work  and  driving  arrangement, 
for  which  a  patent  was  given  to  Richard  Johnson,  before  the  speci- 
fication was  filed  for  the  purpose  of  obtaining  the  patent ;  and  fur- 
ther, that  the  principle  on  which  the  driving  wheel  was  attached  to 
tho  body  was  commonly  known  throughout  the  country.  The 
terras  of  the  Act  (s.  23)  are  "  shall  have  publicly  or  actually  used  " 
the  invention.  If,  therefore,  it  can  be  established  that  Sheen  made 
and  presented  the  thermantidote  of  the  kind  and  with  the  arrange- 
ments described  in  the  defence,  he  may  be  said  both  by  himself  and 
by  the  Masonic  body  to  have  actually  used  that  thermantidote. 
When,  howcYer,  we  come  to  analyze  the  evidence,  there  does  not 
appear  sufficient  proof  of  this  defence.    (After  commenting  on  the 
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evidence  the  learned  Jadge  proceeded  :)  I  hold,  therefore,  that  it  is 
very  doubtful  whether  any  thermantidote  was  presented  to  the  Lodge 
by  Sheen  in  1869,  an^i  that,  if  any  thermantidote  was  sent  there  by 
him,  it  was  probably  an  old  one  which  he  had  repaired,  and  farther 
that  there  is  no  reliable  evidence  to  show  that  when  repaired  it 
worked  on  the  principle  of  Johnson's  patent,  or  that  if  it  did,  it  was 
ever  used  or  at  work  in  the  banquet  room  of  the  Lodge,  or  any- 
where else. 

There  is  ample  evidence  to  show,  and,  indeed,  it  is  not  denied, 
that  defendants  have  since  the  1st  September,  1 875,  and  at  the  time 
of  instituting  the  action,  made  and  sold  thermantidotes  made  oq 
Johnson's  patent  in  regard  to  their  frame-work  and  driving 
arrangement,  and  that  they  have  thereby  infringed  the  escliisive 
privileges  granted  by  the  patent.  I  might,  perhaps,  close  the  case 
here  as  against  the  defendants.  But  it  is  right  to  mention  that  the 
defendants  had  desired  to  take  the  evidence  of  Ram  Tahal,  a  black 
smith  of  Benares,  of  Shib  Cham  of  Benares,  of  Mr.  Smyth  of 
Benares,  and  of  Madho,  a  carpenter  of  Agra.  The  plaintiflTs  coun- 
sel objected  to  the  record  of  this  evidence  because  its  admission  was 
opposed  to  83.  34  and  23  of  the  Patent  Act.  S.  34  requires  thai 
plaintiff  shall  deliver  with  his  plaint  particulars  of  the  breaches 
complained  of  in  his  action,  and  the  defendant  shall  deliver  a  writ- 
ten statement  of  the  particalars  of  the  grounds  (if  any)  upon  which 
he  means  to  contend  that  the  plaintiff  is  not  entitled  to  any  exclu- 
sive privilege  on  the  invention.  At  the  trial  of  any  suoh  action 
no  evidence  shall  be  allowed  to  be  given  in  support  of  any  allied 
infringement,  or  of  any  objection  impeaching  the  validity  of  such 
exclusive  privilege,  which  shall  not  be  contained  in  the  particulars 
delivered  as  aforesaid.  It  is  also  specifically  declared  that  if  il 
be  alleged  that  the  invention  was  publicly  known  or  used  prior  to 
the  date  of  the  petition  for  leave  to  file  such  specification,  the  place 
where  and  manner  in  which  the  invention  was  so  publicly  known 
or  used  shall  be  stated  in  such  particalars :  provided  always  that 
it  shall  be  lawful  for  any  Court  in  which  the  action  or  proceeding 
is  pending,  or  in  which  the  issue  is  tried,  to  allow  the  plaintiff  or 
defendant  respectively  to  amend  the  particulars  delivered  as  afore- 
said upon  such  terms  as  shall  seem  fit."  The  Judge  took  the  de- 
positions of  these  wituesaesi  though  at  first  he  wtts  disposod  to 
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reject  them^  as  is  clear  from  his  rough  notes  of  the  proceedings.  ^^'^^ 
But  he  does  not  refer  to  the  evidence  in  his  judgment  IS  or  do  I  QaEB,n 
think  that  we  should  use  it  The  terms  of  the  section  are  peremp-  v. 
torj.  Instances  were  cited  to  us  showing  from  Eni?lish  cases  that 
the  plaintiff  before  trial  should  have  called  upon  defendants  to  sup- 
ply the  particulars  required  as  to  those  places  and  the  manner  in 
which  the  invention  was  publicly  known  or  used.  But  the  Act, 
though  founded  on  the  English  Statute,  is  accompanied  by  a  diffc 
ent  procedure  ;  and.  though  I  do  not  mean  to  say  that  an  application 
might  not,  perhaps,  have  been  made  on  the  subject  to  the  Judge 
below,  by  what  is  called  a  miscellaneous  application  before  the  trial 
came  on  before  him,  I  cannot  say  that  it  was  incumbent  on  the 
plaintiff  to  make  the  application.  The  defendants  might  have  done 
so,  and,  perhaps,  ought  to  have  done  so,  as  in  the  particulars  filed  by 
them  they  simply  say  that  at  the  time  the  thermanttdote  was  manu* 
factnred,  the  principle  on  which  the  driving  wheel  was  attached  to 
the  body  was  commonly  known  throughout  the  country,  which 
was  a  very  vague  statement,  and  it  does  not  in  any  way  indicate 
that  they  relied  on  evidence  in  any  particular  place  for  corrobora- 
tion of  such  a  vague  stateojent  Moreover,  the  defendants  should 
have  applied  to  the  Judge  at  the  trial  if  they  wished  to  amend  the 
particulars.  This  would  have  allowed  the  Judge  to  adjourn  the 
case,  and  to  enable  the  plaintiff  to  rebut  the  proposed  evidence. 
Under  the  proviso  the  Judge  certainly  could  have  acted,  but  he 
was  not  asked  to  do  so.  I  would  not,  therefore,  interfere;  nor  do  I 
think  it  necessary.  The  main  defenoe  is  that  Sheen  himself  made 
the  thermantidote  and  used  the  same  principles  as  Johnson  did  in 
1869,  and  then  presented  the  machine  to  the  Lodge,  which  points 
he  has  failed  to  establish.  BUul  the  fact  been  so  well  known,  and 
the  use  of  the  same  principles  so  common  throughout  the  country, 
the  circumstances  would  have  been  stated  in  Sheen's  letter  and  in 
the  proceedings  before  Mr.  Quinton,  or  surely  in  the  grounds  set 
out  on  the  lOih  June,  1878. 

I  may,  however,  remark 'that  I  do  not  admit  that  there  is  any- 
thing in  8. 23  which  would  forbid  the  record  of  the  desired  evidence. 
The  defendant,  by  that  section,  must  show  that  he  himself  had  used 
the  invention,  but  there  is  nothing  which  stays  him,  after  that,  from 
proving  that  it  was  in  common  use  in  particular  places.    There  is 
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one  other  point.  The  Judge  refased  to  take  Mr.  Bradley's  evi- 
dence, though  he  was  present  in  Court.  He  ought  to  have  taken 
it,  if  the  defendants  wished  it.  But  their  case  was  in  no  way  pre- 
judiced by  his  not  having  done  so,  and  they  do  not  refer  to  the 
matter  in  their  memorandum  of  appeal. 

As  to  damages,  the  Judge  should  not  have  left  the  amount  to 
be  determined  at  the  time  of  execution  of  the  decree.  The  defen- 
dants did  not  contend  that  plaintifFhad  not  suffered  damages,  if  there 
had  been  an  infringement  of  his  rights.  They  simply  denied  that 
there  had  been  any  such  infringement  as  that  complained  of,  nor  did 
they  question  the  amount  of  damages  sought  to  be  recovered. 

It  appears  from  the  proceeding  in  the  Court  of  Mr.  Quinton,  late 
Officiating  Judge,  dated  8th  May,  1878,  that  Johnson  applied  under 
s.  493  of  the  Civil  Procedure  Code  for  a  temporary  injunction  to 
restrain  defendants  from  manufacturing,  selling,  or  advertising; 
thermantidotes,  which  he  asserted  were  built  in  such  a  way  as  to 
infringe  his  patent.  At  this  time  the  present  suit  had  been  filed. 
But  the  Court  refused  to  issue  the  injunction,  because  so  far  back  as 
March,  1877,  Johnson  was  aware  that  defendants  had  infringed  his 
patent,  and  correspondence  had  ensued,  which  closed  abruptly  in  May 
with  a  curt  letter  from  Sheen,  and  Johnson  had  taken  no  legal  ste^ 
to  vindicate  his  alleged  rights.  He  lay  back  until  the  24th  April, 
1878,  and  then  brings  his  suit,  and  filed  an  application  for  an  in- 
junction. The  Judge  accepting  the  rule  laid  down  in  the  case  of 
Bovill  v.  Crate  (1)  held  that  a  patentee  who  lies  by  and  allows  a 
person  to  continue  doing  what  he  says  is  an  infringement  of  his 
patent  cannot  claim  an  interlocutory  injunction  to  restrain  this 
person.  Mr.  Colvin  for  the  defendants  had  then  stated  that  the  defen- 
dants were  quite  ready  to  keep  an  account,  and,  therefore,  the  Jud;;e 
issued  an  injunction  to  the  defendants,  ordering  them  to  prepare  an 
account  of  the  manufacture  and  sale  of  the  thermantidotes,  which  are 
said  to  infringe  the  patent,  from  the  date  of  the  institution  of  the 
suit.  Plaintiff  was  directed  to  pay  the  costs  of  the  application.  The 
order  was  appealable  under  s.  588  of  the  Code,  but  Johnson  did  not 
appeal  it.  Ordinarily  the  rule  in  Courts  of  Equity,  as  now  in  those  of 
Common  Law,  is,  when  no  interlocutory  order  has  been  given,  to  or- 
der, as  part  of  the  final  judgment,  an  account  of  all  the  profits  made 

(i;  L.  R.,  1  Eq.  338. 
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by  defeadaais  siooe  the  commencemeot  of  the  action » and  after  notice 

that  an  account  would  be  required.    Mr.  Quiqton  appears  to  have   '  gHBEj^ 

giv0D  such  a  notice.  If  here  damages  are  assessed  the  plaintiff  would  ^ 

not  be  entitled  to  an  account  prior  to  the  suit^  for  the  damages  would 

be  compensation  for  his  loss  of  profits  up  to  the  date  of  suit.  The 

plaintiff  has  not  asked  in  this  suit,  nor  did  he  ask  in  his  petition  dated 

ihe  24th  April,  for  an  injunction  that  an  account  should  be  taken. 

He  has  simply  sought  to  recover  Rs.  1,000  damages.    Under  these 

circumstances  he  may  not  be  entitled  to  profits.    The  plaintiff  is 

assignee  to  a  manufacturer  himself,  and  if  he  has  been  in  the  habit 

of  licensing  other  persons  to  use  his  patent  at  a  fixed  royalty,  then 

it  may  be  that  the  loss  of  that  royalty  would  be  the  proper  measure 

of  the  damages  sustained  by  him  from  the  18th  September,  1875,  to 

date  of  decree  (1).    It  does  not  appear  what  fixed  royalty  Johnson 

has  charged,  but  he  says  in  his  letter  of  the  16th  March,  1877,  to 

Sheen  that  he  would  be  glad  to  arrange  with  him  for  the  royalty  to  be 

paid  for  the  use  of  his  invention.    Perhaps  the  best  course  to  adopt 

would  be  to  remand  the  case  to  the  lower  Court  for  further  inquiry, 

and  to  ascertain  what  sum  Johnson  or  his  father  have  been  in  the 

habit  of  taking  as  a  royalty,  and  whether  this  royalty  has  been  taken 

on  each  machine  made,  or  a  lump  sum  has  been  paid  for  the  use  of 

the  patent.    Having  ascertained  this  point,  the  lower  Court  should 

take  an  account  of  the  machines  made  by  defendants  between  the 

1st  September,  1875,  and  the  date  of  the  institution  of  the  suit. 

If  many  machines  have  been  made  since,  they  should  be  taken  into 

account,  and  the  damages  should  be  assessed  according  as  it  may  be 

found  what  has  been  the  royalty  charged.  On  a  return  of  the  lower 

Court's  finding  on  these  points,  we  can  dispose  of  the  appeal  and  the 

objections  of  the  plaintiff  under  s.  561.  One  week  might  be  allowed 

for  objections  to  the  finding  of  the  lower  Court  from  the  date  of  its 

return  of  the  record.  Or  if  the  parties  prefer  it,  we  might  ourselves 

make  the  inquiry  ,  suggested,  and  determine  the  point,  though  it 

would  be  more  convenient  for  the  Judge  to  do  it. 

I  have,  since  writing  as  above,  seen  the  Hon'ble  Chief  Justice  g 
propofed  order  of  remand,  and  I  quite  agree  in  the  propriety  of  it. 
It  will  enable  us  to  dispose  of  the  appeal  on  receipt  of  the  Judge's 
finding. 

(1)  Pcnn  Y.  Jack,  L,  B.,  5  Eq,  81  ;  GdUowaf9  Patent,  7  Jur.  458^ 
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On  receipt  of  the  Judge's  finding  on  the  issue  remitted  tho 
Coort  delivered  the  following' 

Judgment. — We  have  now  received  the  finding  of  the  Judge  on 
the  remand  directed  to  him  by  onr  order  of  the  26th  March,  and  there 
are  no  objections  to  the  finding  on  either  side.  The  Judge  finds  that 
the  defendants  made  six  of  the  plaintiff's  thermantidotes  in  1876, 
fifteen  in  1877^  aod  five  in  I878|inall  twenty-six.  He  is  also  of 
opinion  upon  the  evidence  taken  before  him^  that  where  the  therman- 
tidotes manufactured  by  defendants  exceed  twenty  in  number,  a 
royalty  of  Rs.  40  on  each  machine  would  be  a  fair  charge.  It  would 
thus  appear  that  that  royalty  charged  on  the  twenty-six  therman- 
tidotes made  by  the  defendants  would  produce  a  sum  of  Rs.  1,040. 
But  as  that  is  larger  by  Rs.  40  than  the  amount  claimed,  we  reduce 
(he  sum  accordingly,  and  assess  the  damages  to  be  paid  by  the 
defendants  to  the  plaintiff  at  Rs.  1,000,  and  we  decree  that  amount 
to  the  plaintiff  and  dismiss  the  appeal  with  costs  in  both  Courts,  burt 
excepting  the  costs  relating  to  the  plaintiff's  petition  of  objeotion, 
which  petition  we  over-rule,  and  we  order  that  the  plaintiff' shall  bear 
the  costs  thereof*  Under  the  circumstances  it  is  unnecessary  ta 
maike  any  order  respecting  the  injunction  asked  for  in  the  plaint« 

Befifre  Mr,  JuMtiee  Spankie  and  Mr,  Junliee  Old  field, 
SADIK  ALI  KHAN  (dmbbb-holdrr)  v.  MUBAMMAD  BUSAIN  KHAN 

(JUDOMBRT-DBBTOR).* 

Execuiiom  of  Decree^  Tmiufer  of  Dicrei'^Due  OUtgenee—Aet  Xof  1877  (CkW 
Procedure  Code),  mm,  280,  282. 

The  tnmBferee  of  a  decree  applied,  while  an  application  by  the  origioal  holder  o 
•och  decree  to  ezecate  it  was  pending,  to  be  allowed  to  execute  it.  The  Coari,  in 
accordance  with  0.  282  of  Act  X  of  1S77,  directed  notice  of  the  transferee's  applW 
cation  to  be  giren  to  the  transferor  and  the  Jndgment-debtor.  The  transferee 
failed  to  pay  the  conrt-fee  IcTiable  for  the  issue  of  sitch  notice;  and  the  Coutt  dis* 
missed  his  application.  The  transferee  subsequently  made  a  second  applieatkm  to 
be  allowed  to  execute  the  decree,  held  that  such  application  oould  not  be  rejected, 
with  reference  to  s.  180  of  Act  X  of  1877,  on  the  ground  that  due  diligence  bad  not 
been  used  on  the  former  application  to  procure  complete  satisfaction  of  the  decree, 
because  such  application  had  not  been  granted,  and,  therefore,  the  question  whether 
«oa  the  last  preceding  application  "  due  diligence  was  used  to  procure  such  satis- 
faction  did  not  arise. 

*  Appeal,  No.  Si  of  1879,  from  an  order  of  Manlri  Mubammad  Abdul  Qayum 
^ban,  dubordinate  Judge  of  fiareilly,  dated  the.Sth  February,  1879. 
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'  Thb  &ct8  of  this  case  were  as  follow :  The  holder  of  a  decree 
for  money  applied  to  the  Gonrt  which  had  passed  it  for  its  exiBca- 
tion  agaiost  the  judgment-debtor.    The  Coart^  under  s.  248  of 
Act  X  of  1877y  issued  a  notice  to  the  judgment-debtor  requiring  him 
to  show  cause,  on  Ae  20th  September,  187 8,  why  the  decree  should 
not  be  executed  against  him.    Meanwhile,  on  the  17th  September, 
1878,  one  Sadik  Ab*,  to  whom  the  decree  had  been  transferred  by 
assignment  in  writing*  applied  to  the  Court  to  be  allowed  to  execute 
it.    The  Court,  in  accordance  with  the  provisions  of  s.,232  of  Act  X 
of  1877,  directed  notice  of  this  applioatjon  to  be  given  to  the  transferor 
and  the  judgment-debtor.    Sadik  Ali  failed  to  pay  the  court-foe 
leviable  for  the  service  of  such  notice,  and  the  Court  in  consequence 
dismissed  his  application.    On  the  24th  January,  1879,  Sadik  Ali 
again  applied  to  the  Court  for  the  e^^ecution  of  the  decree.  The 
Court,  with  reference  to  s.  230  of  Act  X  of  1877,  refused  to  grant 
this  application  on  the  ground  that  on  his  former  application  Sadik 
Ali  had  not  used  due  diligence  to  obtain  satisfaction  of  the  decree. 

Sadik  Ali  appealed  to  thia  High  Cotirt,  contending  that  the 
provisions  of  s.  230  of  Act  X  of  1877  were  not  applicable  under  the 
circumstances  of  the  case. 

Munshi  Banuman  Prasad  and  Munshi  Sukh  Ram^  for  the  appel- 
lant 

Mir  Ahbar  Busairij  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Spankie,  J.— It  appears  that  the  original  decree- holder  had  made 
an  application  to  execute  his  decree,  and  notice  having  issued  under 
&  248  of  Act  X  of  1877,  the  20th  September,  1878,  was  fixed  for  the 
hearing.  In  the  meantime,  on  the  I7th,  appellant  petitioned  to  have 
his  name  registered  as  purchaser  of  the  decree,  and  to  be  allowed  to 
execute  the  decree.  An  order  for  notice  on  the  decree-hoWer  and 
judgment-debtor  was  made  in  accordance  with  s.  232  of  the  Act. 
But  "talabana"  not  having  been  paid,  the  case  was  struck  off. 

An  application  for  execution,  the  subject  of  the  present  conten* 
tion,  was  made  on  the  24th  January,  1879,  and  refused  by  the  Sub- 
ordinate Judge  under  s.  230,  because  owing  to  his  not  haying  lodged 
the  service  money  on  the  former  application^  due  diligence  had  not 
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bedii  sliowa  in  exeouttng  the  decree*  It  is  contended  that  s.  230 
does  not  ftpply  to  this  case. 

It  is  trne  that  if  a  decree  has  been  tnuisferred  by  assignment  in 
writing  to  any  other  person,  the  transferee  may  apply  for  its  execntion 
to  the  Gonft  which  passed  it,  and  if  that  Court  thinks  fit,  the  decree 
may  be  executed  in  the  same  manner  and  subject  to  the  same 
conditions  as  if  the  application  were  made  by  such  decree-holder. 
Then  s.  230  of  Act  X  of  1877  wculd  of  course  apply.   But  there  is 
a  proviso,  the  conditions  of  which  must  be  fulfilled  before  the 
Court  could  allow  the  execution.*  The  proviso  attached  to  s.  232  is 
that  notice  in  writing  of  the  application  shall  be  given  to  the  trans- 
feror and  the  judgment-debtor,  and  the  decree  shall  not  be  exe- 
cuted until  the  Court  has  heard  their  objections  (if  any)  to  such 
execution.   Until,  therefore,  this  notice  has  been  issued,  and  until 
the  objections  (if  any)  bad  been  heard,  the  Court  would  not  be  in 
a  position  to  grant  execution.    Up  to  the  date  of  the  present  appli- 
cation, and  though  a  former  application  had  been  made  both  under 
6S.  230  and  232,  and  in  each  case  an  order  for  serving  the  notioe 
required  by  law  had  been  made,  the  applicatio|i  for  execution  had 
not  been  granted.    In  the  one  case  the  decree-holder  ceased  to  have 
any  interest  in  the  decree,  and  in  the  other,  as  we  have  seen,  tcUct' 
bana  had  not  been  paid,  and  no  execution  was  ordered.  Therefore 
it  would  seem  that  the  present  application  cannot  be  rejected  on  the 
grounds  set  forth  in  the  Subordinate  Jndge*s  order,  because  no 
former  application  for  execution  had  been  granted,  and,  therefore,  the 
question  did  not  arise  whether  ^^on  the  last  preceding  application 
*due  diligence  was  used  to  procure  complete  satisfaction  of  decree."' 

We,  therefore,  decree  the  appeal  with  oosts,  and  reverse  the  order 
of  the  Subordinate  Judge  and  direct  him  to  proceed  to  dispose  of  the 
application  for  execution. 

Cauae  remanded. 


APPELLATE  CRIMINAL. 


Before  Sir  Bobert  Stuart,  Kt,,  Chief  Justice,  and  Mr,  Juitice  Spaidde. 

EMPRESS  OF  INDIA  o.  KARIM  BAKHSH. 

ActX  of  1S72  (Criminal  Procedure  Code),  m.  149,  272— ^rrerf  pending  appeal 
— Ad/nittilnUty  of  the  evidence  of  the  respondent  against  another  person  concerned  im 
th9  §ame  offence^ A ccompUcc- Act  I  of  1372  (Evid<n€e  Act),  «.  118. 
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K  and  B  were  accused  of  being  concerned  in  the  same  offence.  K  was  first  appre* 
bended,  and  the  Magistrate  inquired  into  the  chai^  against  him,  and  committed 
him  for  trial,  bat  the  Court  of  Session  acquitted  K,  The  Local  Qovemment  preferred 
an  appeal  against  his  acquittal,  and  the  Magistrate  arrested  him  with  a  view  to  his 
detention  in  custody  until  such  appeal  was  determined.  While  K  was  so  detained,  the 
Magistrate  inquired  into  the  chaige  against  who  had  tneanwhile  been  arrested, 
and  made  K  a  witness  for  the  prosecution,  i^id  committed  B  for  trial,  Rb  evidence 
wks  taken  on  B^u  Irial, 

jffieW  jxr  Stuart,  C.  J.  (Spaitkie,  J.  doubting),  that  K'b  arrest  was  lawful,  and 
that  his  evidence  was  admissible  against 

ffdd  per  Spakkie,  J.,  that,  assuming  that  the  Magistrate  looked  on  iT  as  an  accused 
person  and  his  arrest  was  lawful,  the  ICagistrate  should  not  have  examined  him  as 
a  witness  against  B,  and  that,  assuming  that  JT't  arrest  was  uhlawf  ol  and  that  when 
he  made  his  statement  he  was  a  free  man,  his  evidence,  if  admissible,  was  not  evidence 
oa  which  a  Court  should  place  much  reUanco. 

The  facts  of  this  case,  so  far  aS  they  are  material  for  the  pur- 
poses of  this  report,  were  as  follow  :    On  tho  3rd  Jul j,  1878,  one 
Eandal  was  tried  for  an  oflPetice  punishable  nnder  s,  828  of  the  In- 
dianP^l  Code  by  Mr.  H.  D.  Willook,  Sessions  Judge  of  Azamgarh, 
and  was  acquitted.   The  Local  Government  appealed  to  thti  -High 
Court  againsft  his  acquitt<iL   Before  the  appeal  was  admitted,  Eamal 
Was  arrested  by  tha  order  of  the  Magistrate  of  the  District.  While 
the  ap]p(ea1  was  p^ding  and  Eamal  was  in  custody,  he  was  made  by 
the  Magidtnite  a  witness  for  the  prosecution  in  the  case  of  on« 
Earim  Bakbsh,  who  was  charged  with  being  concerned  in  the  same 
oflfence  as  that  for  which  Kamal  was  tried  and  acquitted  by  the 
Sessions  Judge.  While  the  Appeal  was  still  pending,  Earim  Bakhsh 
was  committed  to  the  Sessions  Judge  for  trial  on  charges  under  ss. 
328  and  392*  of  the  Indian  Penal  Code,  and  on  the  24th  October, 
1878,  was  tried  and  acquitted.   The  Sessions  Judge  observed 
with  reference  to  the  evidence  of  Eamal  which  wits  taken  at  the 
trial  as  follows  :    "  His  evidence  is  worthless  :  it  affords  no  proof 
of  the  charge,  lind,  under  the  oircumstanceis  in  which  he  is  placed, 
being  yet  on  his  trial,  it  is  extremely  unreasonable  to  suppose  that 
he  would  speak  the  trutii." 

The  Local  Government  appealed  to  the  High  Court  against  the 
acquittal  of  Earim  Bakhsh,  contending,  among  other  things,  that  the 
©vidraoe  of  Eamal  should  not  have  been  rejected  by  the  Sessions 
-Judge. 
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The  Junior  Oovemment  Pleader  (Baba  Dtoarka  Nath  Banarfi)^ 
for  the  Crown. 

The  respondent  did  not  appear. 

The  following  jadgments  were  delirerud  hy  the  Court : 

SruARTy  0.  J,— Karim  Bakhsb,  the  aconsed^  respondent,  in  the 
present  case,  was  one  of  three  men,  Kamal  and  Ilahi  Bakhsh  being 
the  other  two,  who  were  believed  to  be  accomplices  in  the  dragging 
of  a  man  named  Akbar  Shah  with  whom  they  fell  in  on  their  travels 
between  Gh&zipnr  and  a  place  called  BIrmi,  and  whom,  when  under 
the  influence  of  the  poisonous  drug  they  had  administered  to  him, 
they  robbed  of  a  large  sum  of  m^ney  which,  as  the  fruits  of  some 
business  of  his  master,  ha  was  carrying  home  to  the  latter.  Kama! 
was  the  first  to  be  apprehended  on  the  charge,  and  he  after  being  duly 
committed  by  the  Magistrate  was  tried  before  the  Judge  of  Azam- 
garh  and  acquitted  by  that  of&oer.  But  on  appeal  by  the  Oovem- 
ment to  this  Court  the  acquittal  was  set  as^^eand  K^ittial,  the  aosnsedy 
was  convicted  and  sentenced,  to  rigorous  imprisonment  for  three  years* 
The  evidence  in  the  present  case  is  eubstantially  the  same  as  Uiat  ad- 
duced against  Kamal,  the  Judge  taking  the  same  view  he  had 
done  before,  and  also  acquitting  Earim  Bakhsh,  and  the  Govomment 
again  appealing  to  us  against  that  acquittal.  I  have  again  carefully 
considered  all  the  evidence,  and  am  clearly  of  opinion  that  the  Judge 
has  gone  as  far  wrong  in  this  case  as  he  had  done  in  the  case  of 
Kamal,  and  we  must  set  aside  his  order.  For,  even  irrespective  of 
KamaFs  deposition,  I  agree  with  Ur.  Justice  Spankie  that  the  evi- 
dence given  by  the  other  witnesses,  and  in  his  view  of  which  I  entire- 
ly concur,  is  quite  sufficient  for  the  conviction  of  Karim  Bakhah. 
With  respect  to  KamaVs  evidence  the  Judge  is  of  opinion  that  it  is 
worthless,  seeing  that  he  considers  that  ^Mt  affords  no  proof  in  support 
of  the  charge,  and,  under  the  circumstances  in  which  he  is  placed, 
being  yet  on  his  trial,  it  is  extremely  unreasonable  to  suppose  thai  he 
would  speak  the  truth.''  This  allusion  to  Kamal's  evidence  was 
remarked  on  at  the  hearing,  and  we  have  to  consider,  first,  whether 
the  Magistrate  was  justified  in  re-arresting  Kamal  after  his  discharge 
by  the  Judge,  and,  second,  whether,  while  so  in  custody  again,  his 
statement  could  be  received  in  evidence  against  Karim  Bakhsh.  I 
am  clearly  of  opinion  that  these  two  questions  must  both  be  an- 
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swered  ia  the  affirmaiiye.  Kamal's  re-arrest  was  not  only  legal,  but 
absolutely  necessary  in  the  interests  of  justice.  The  Gavernment  ap- 
pealed^  as  it  was  by  law  entitled  to  do,  against  KamaFs  acquittal ;  and 
the  effect  of  that  proceeding  was  to  keep  him  still  in  peril,  and  it  may 
even  be  said  on  his  trial,  and  his  re-arrest  was  simply  a  measure 
necessary  for  his  safe  custody,  pending  and  for  the  purposes  of  the 
appeal,  and  also  to  secure  his  personal  presence  and  his  punishment 
sboald  he  be,  as  he  eventually  was  by  the  decision  of  this  Court,  con- 
victed. Such  a  precaution  was  in  the  highest  degree  reasonable,  and 
was  in  my  opinion  fully  warranted  by  s.  ^2  of  the  Criminal  Procedure 
Code,  which  provides  that  a  police  officer  may,  even  without  orders 
from  a  Magistrate  imd  without  a  warrant,  arrest  '^any  person  against 
-whom  a  reasonable  complaint  has  been  made  or  a  reasonable  sus- 
picion Exists  of  his  having  been  concerned  in  a  cognizable  offence." 
For  there  can  be  no  doubt  that  the  effect  of  the  appeal  against 
Kamars'  acquittal  was  to  plaoe>  or  replace,  him  in  the  position 
described  in  s.  92.    And  in  this  opinion  I  find  I  am  supported  by 
the  ruling  of  a  Division  Bench  of  the  Calcutta  Court  (Macpherson 
and  Morris,  J  J.),  who  in  the  case  of  The  Queen  v.  Gobind  Teuxxri  11) 
ordered  the  re-arrest  of  two  acquitted  persons  under  s.  92,  direct- 
ing them  to  be  kept  in  custody  till  the  hearing  of  the  appeal.  The 
reported  argument  addressed  to  the  Court  by  the  learned  Legal 
Kemembrancer,  Mr.  H.  Bell,  was  extremely  forcible,  showing,  as 
it  did,  that  the  power  to  re-arrest  under  such  circumstances  was  by 
necessary  implication  vested  in  all  Courtp  and  officers  with  proper 
aothority  apd  jurisdiction,  and  that  ^'  where  a  Court  had  jurisdic- 
tion over  an  offence,  it  had  of  necessity  power  to  bring  the  persona 
accused  of  the  offence  before  it,"  quoting  in  support  of  this  proposi- 
tion an  English  case  (S).  Mr.  Bell  further  PUCcessfuUy  contended 
that    the  admission  of  the  appeal  revived  the  charge  against  the 
accused,  and  it  was  absurd  to  treat  persons  accused  of  murder  or 
of  any  other  criminal  offence  as  mere  respondents  in  an  appeal. 
Before  the  appeal  was  heard  the  accused  ought  to  be  in  the  cus^ 
tody  of  the  law."    And  again    under  s.  297  when  the  Court  or- 
dered that  an  accused  person  who  ,had  been  improperly  discharged 
betriedfit  was. not  disputed  that  the  Court  could  order  the  re-arrest 
of  the  accused  person,  though  there  was  no  express  provision  on 


1879 


ElCPRBSS  or 
India. 
p. 

Bakhsit. 


a)  I.  L.B,1  Calc  281. 


{%)  Bant  7.  Mcthuen^  2  Bing.  63. 


Digitized  by  Google 


&90 


THE  INDIilN  LAW  RBt'MtTS. 


{VOL.  it 


n7$ 

BMPRttS  ov 
iRDIA 
V. 

Kabih 
Bakush. 


the  point  in  ilie  seotion :  and  m  tbe  same  way  the  Oourt  had  equal 
authority  to  redirect  the  re-arrest  of  the  accused  on  the  admission  of 
an  appeall"  These  yiews  appear  to  me  to  be  eminently  sensible 
and  jast^  and  I  strongly  approve  them^  affording  as  they  appear 
to  do  a  sonnd  rnle  to  gnide  us  in  the  present  case*  On  this  point 
of  the  validity  of  Kamal's  re-arrest  I  may  add  that  it  appears  to  be 
warranted  by  the  spirit  and  principle  of  s.  149  of  the  Criminal  Prooe*- 
dure  Code,  which  provides  that  when  a  complaint  is  made  before  any 
Magistrate  empowered  to  commit  persons  for  trial  before  the  Goort 
of  Session,  that  any  person  has  committed,  or  is  suspected  of  hav^ 
ing  oommitted,  any  offence  triable  exclusively  by  the  Court  of  Ses^ 
sion,  or  which  in  the  opinion  of  such  Magistrate  ought  to  be  tried 
by  the  Oourt  of  Session,  such  Magistrate  may  issue  his  warrant  ie 
arrest  such  person,  or,  if  he  thinks  fit,  his  sammons  requiring  him 
to  appear  to  answer  such  complaint,"  an  appeal  being  virtuaUy  a 
ife-trial  on  the  same  facts. 

The  next  question  is,  whether  the  statement  made  by  Eamal  after 
his  re-arrest  and  pending  his  appeal  was  admissible  in  evidence. 
I  am  clearly  of  opinion  that  it  was,  and  that  it  ought  to  have  been 
considered  by  the  Judge,  and  to  be  considered  by  ns  now,  along 
with  the  other  evidence  in  the  case.  Such  evidence  would  be  ad- 
missible in  an  Eogh'sh  Court — 6  and  7  Vict.,  c.  85,  s.  1,  and  16  and  17 
Vict.,  c.  30, 8. 9 — and  I  know  of  no  law,  regulation,  or  ruling  in  India 
excluding  it.  In  one  case  the  English  law  appears  to  have  been 
followed  by  the  Calcutta  Court,  Queen  v.  Askraf  Sfiaikh  (1 ),  and 
in  the  present  instance  there  is  the  less  reason  for  exchiding 
such  evidence,  seeing  that  a  precisely  similar  statement  by  Kama! 
was  deliberately  made  by  him  in  his  own  case,  the  facts  of  which 
were  identical  with  the  present  case,  which  resulted  in  his  convic- 
tion by  this  Court,  and  which  statement  very  naturally  infln^ced 
our  decision. 

I  have  only  to  add  that  I  do  not  see  that  Eamal's  statement  can 
be  said  to  have  been  given  under  duress,  meaning,  as  that  expres- 
sion does,  under  illegal  restraint  or  arrest :  Kfimal  was  simply  by 
means  of  his  arrest  in  safe  custody  for  the  purposes  of  the  Govern- 
ment's appeal,  and  he  was  legally  so.  ^The  learned  Chief  Jostico 
ihen  proceeded  to  dispose  of  the  appeal). 

(1)  6  W.R.Cr.,^1. 
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Spankie,  J:— We  have  already  tad  this  ease  before  us  on  the 
appeal  of  the  Queen  Empress  v.  Karhal  (1).  The  latter  was  tried 
separately  for  the  same  offence  as  that  for  which  Karim  Bakhsli 
was  committed  to  the  Sessions  Court.  The  Sessions  Judge  acquit- 
ted Kama!.  But  the  magisterial  authorities  obtained  leave  to  ap- 
peal to  this  Court  from  the  order  of  acquittal.  "When  this  Court 
tried  the  appeal,  the  order  of  the  Sessions  Judge  was  reversed  and 
Kamal  was  convicted  and  sentenced  to  imprisonment  for  three 
years  under  ss.  107  and  238  of  the  Penal  Code. 

We  accepted  the  evidence  as  good  against  Kamal  which  was 
adduced  on  the  present  trial  of  Karim  Bakhsh,  who  has  also  been 
acquitted  by  the  Sessions  J udge. 

There,  however,  is  one  feature  in  the  oase  which  presents  some 
difficulty.  After  Kamal  had  been  acquitted  by  the  Sessions  Judge, 
Jie  was  re-arrested  by  the  Magistrate,  and  though  under  duress 
and  awaiting  the  result  of  the  appeal  made  on  the  part  of  the 
Crown  against  the  order  of  acquittal,  the  Magistrate  examined 
him  as  a  witness  against  Karim  Bakhsh.  If  the  Magistrate  regarded 
Kamal  as  still  in  the  position  of  an  accused  person,  though  he  had 
been  acquitted,  he  should  not  have  made  him  a  witness  against 
Karim  Bakhsh.  It  may  be  that  the  apprehension,  of  Kamal  on  the 
same  charge  after  his  acquittal  by  the  Ses:jions  Judge  was  unlaw- 
ful. Tlie  appeal  of  the  Crown  had  not  been  admitted  when  the  ar- 
rest was  made,  at  least  this  would  appear  to  be  the  case.  S.  118 
of  the  Indian  Evidence  Act  makes  all  persons  competent  to  tes- 
tify who  are  able  to  understand  the  questions  put  to  them,  and  can 
give  rational  answers  to  those  questions.  But  if  the  Magistrate  look- 
ed upon  Kamal  as  still  in  the  position  of  an  accused  person  under 
trial,  he  should  not  have  made  him  a  witness  against  Karim  Bakhsh, 
against  whom  the  inquiry  preliminary  to  commitment  for  the  same 
offence  for  which  Kamal  had  been  committed  was  proceeding. 
The  position  of  Kamal  was  not  that  of  an  accused  person  admitted 
to  give  evidence  under  pardon,  nor  was  it  that  of  a  person  who  had 
been  separately  tried  and  convicted  of  an  offence,  and  who  was 
afterwards  made  a  witness  against  another  person  charged  with  tbe 
same  offence.    Nor  was  this  a  case  where  several  peraons  were 

(1)  Unreported, 
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jointly  accused,  and  where  any  one  of  them  was  called  as  a  witness 
either  for  or  against  his  co-defendants.  Assuming,  however,  that 
the  re-apprehension  of  Kamal  after  an  acquittal  and  on  the  same 
charge  was  unlawful,  and  that  when  he  made  his  statement  he  waa 
a  free  man,  it  may  be  that  under  s.  118  of  the  Act  already  refer- 
red to  his  evidence  was  admissible,  but  it  is  not  evidence  on  which  a 
Court  would  place  much  reliance,  and  the  Sessions  Judge,  perhaps, 
has  not  overstated  the  case  respecting  it,  when  he  remarks  that 
it  aflFords  no  proof  in  support  of  the  charge,  and,  under  the  drcum- 
stances  in  which  he  is  placed,  being  yet  on  his  trial,  it  is  extremely 
unreasonable  to  suppose  that  ho  would  speak  the  truth."  There  is 
however  other  evidence,  which  in  Karirp  Bakhsh's  case  has  already 
been  accepted  by  this  Court,  and  which  in  my  opinion  is  sufficient 
to  establish  a  very  strong  presumption  of  the  guilt  of  the  respon- 
dent which  his  defence  failed  to  rebut.  (The  learned  Judge  ihei\ 
proceeded  to  consider  this  other  evidence). 

Appeal  alloiced. 


APrELLATE  CIVIL, 

Before  Mr.  Justice  Spa,nkie  and  Mr,  Justice  Oldfield. 

KANAHIA  LAL  and  another  (Plaintiffs)  v.  KALI  DIN  (Dmendatt)  • 

Registration —  Certificate  of  Sale — Mortgage. 

Where  the  Subordinate  Judge  of  Dehra  Diin  made  and  signed  the  following 
endorsement  on  a  deed  of  mortgage  of  imoioveable  property:— Thia  deed  was 
purchased  on  the  1st  December,  1875,  at  a  public  sale  in  the  Court  of  Pehra  Dun^ 
by  iVand  A",  plaintiffs,  for  Us.  2,400,  under  special  orders  passed  by  the  Court  od 
the  23rd  November,  1876,  in  the  case  of  y  and  Kt  plaintiffs,  against  R,  for  self, 
and  as  guardian  of  the  heir  in  possession  of  the  estate  left  by  M AWrf  per 
Spankib,  J.  that  this  instrument  operated  as  a  sale-certificate,  and  consequently, 
a£  it  related  to  immoveable  property  of  the  value  of  ^s.  100  and  uptwaids,  it  re- 
quired to  be  registered. 

Held  per  Oldfibld,  J.— That  as  the  instrument  operated  to  assign  the  deed  of 
mortgage  to  the  auction-purchasers,  it  for  the  same  reason  required  to  be  regis* 
tered. 

This  was  a  snit  for  the  possession  of  a  plot  of  land  appertaining 
to  the  premises  of  the  Victoria  Hotel  at  Dehra  Dfin.    The  facta 

•  Second  Appeal,  No.  1354  of  1878,  from  a  decree  of  W.  C.  Tomer,  Esq., 
Judge  of  Sah&ranpur,  dated  the  16th  September,  1878,  affirming  a  decree  of  K 
bullock,  Esq.,  Subordinate  Judge  of  Ochra  Ddu,  dated  the  30th  May,  W8. 
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of  the-  case,  so  far  as  they  are  material  for  the  purposes  of  this  re- 
port, were  as  follows  :  The  plaintiffs  claimed  the  land  in  virtue  of 
a  transfer  to  them  by  sale  in  the  execution  of  a  decree  of  a  cer- 
tain deed  of  mortgage  of  the  Victoria  Hotel  and  premises,  dated 
the  26th  September,  1866.    They  relied  on  an  endorsement  on  this 
deed  as  the  proof  of  their  title.    That  endorsement  was  in  the  fol- 
lowinor  terms  :   "  This  deed  was  purchased  on  the  10th  December, 
1875,  at  a  public  sale  held  in  the  Court  of  Dehra  Dfin,  by  Narain 
Das  and  Kanahia  Lai  (plaintiffs)  for  Rs.  2,400,  under  special  orders 
pussed  by  the  Court  on  the  23rd  November,  1875,  in  the  case  of 
Naraia  Das  and  Kanahia  Lai  against  Richard  Powell  for  self  and 
as  guardian  of  the  heir  in  possession  of  the  estate  left  by  Matilda 
Powell."  This  endorsement  was  signed  by  tlie  Subordinate  Judge 
of  Dehra  Dun.    The  defendant  contended  that  the  endorsement 
should  have  been  registered  as  it  was  an  instrument  operating  to 
assign  an  interest  in  immoveable  property  of  the  value  of  upwards 
of  Rs  100.    The  plaintiffs  contended  that  the  endorsement  was  the 
order  of  a  Court  only  and  did  not  require  registration.    The  Sub- 
ordinate Judge  held  that  the  endorsement  operated  as  a  certificate 
of  sale,  and,  with  reference  to  s.  17  of  the  Registration  Act  of 
1871,  should  have  been  registered,  and  dismissed  the  suit.  On 
appeal  by  the  plaintiffs  the  District  Judge  also  held  that  the 
endorsement  operated  as  a  certificate  of  sale  and  should  have 
been  registered  and  dismissed  the  appeal. 

The  plaintiffs  appealed  to  the  High  Court. 

Pandit  Bishambhar  Naili,  for  the  appellants. 

Mr.  Howard^  for  the  respondent. 

The  judgments  of  the  Court,  so  far  as  they  are  material  to  the 
above  oontention,  were  as  follows : 

Spankib,  J. — I  have  myself  been  a  party  to  a  ruling  in  this 
Court  that  an  instrument  of  the  nature  of  the  endorsement  on  the 
deed  of  mortgage  dated  26th  September,  1866,  would  require 
registration,  that  is,  I  have  held  that  a  sale  certificate  in  regard 
to  immoveable  property  of  above  Rs.  100  in  value  would  require 
registration.  The  endorsement  on  the  back  of  this  deed  of  mort- 
gage, which  was  sold  at  auction  and  purchased  by  the  plaintiffs. 
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isy  I  think,  and  operates  as  a  certiBoate  of  sale,  and  I  cannot  regard 
it  as  an  order  of  Court,  simply  because  it  is  signed  by  the  Sub- 
ordinate Judge.  The  signature  may  authenticate  the  endorsement, 
but  the  eadorsement  itself  is  a  certificate  of  sale  and  a  transaction 
that  confers  upon  the  purchasers  the  rights  of  the  mortgagee  and 
gives  them  an  interest  in  immoveable  property  exceeding  Rs.  100 
in  value. 

Oldfield,  J. — I  concur  in  the  proposed  order  for  dismissing 
the  appeal  with  costs.  The  endorsement  by  which  the  deed  of  mort- 
gage was  assigned  to  the  plaintiffs  as  purchasers  of  it  at  auction 
sale  is  an  instrument  which  required  registration,  and  cannot  bo 
admitted  in  evidence. 

Appeal  dismissed. 

He/ore  Mr.  Justice  Spanhie  and  Mr,  Justice  OlJfiehl. 

PIAREY  LAL  (Defendint)  u,  SALIGA  iwd  ajtotheii  (Plaistifps)  • 

Wajib'uLarz — Absconding  co-tharerg ^Trustee— Act  IX  of  1871  {^Lxmitatiom,  Act), 

8.  10 — Limitation, 

Where  a  clause  of  the  wajib-ul-arz  of  a  village  stated  in  general  terms  that 
absconders  from  such  village  should  receive  back  their  property  on  their  return, 
and  certain  persons  who  absconded  from  such  village  before  such  wajib-vt-arz 
was  framed,  sued  to  enforce  such  clause  agfa'nst  the  purchaser  of  their  property 
from  the  co-sharer  who  had  taken  possession  of  it  on  their  absconding,  and  who 
was  no  party  to  such  wajib-ul-ars,  alleging  that  their  property  had  Tested  in  such 
QO-sharer  in  trust  for  them,  held  that  before  such  co-sha''er  coald  be  taken  to  have 
held  their  pi'operty  as  a  trustee  there  must  be  evidence  that  he  acoepted  such 
trust,  and  this  fact  could  not  be  taken  as  proved  by  the  wajib-ut-arz. 

Held  also  that,  assuming  the  trust  to  be  established,  as  the  purchaser  bad  pur- 
chased in  good  faith  for  value  and  without  notice  of  the  trust,  and  was  not  the 
repreientative  of  such  co-sharer  within  the  meaning  of  s.  10  (f  Act  IX  of  187 
and  had  been  more  than  twelve  years  in  possession,  the  suit  was  barred  by  limita- 
tion 

This  was  a  suit  for  the  possession  of  a  certain  share  in  a  village. 
The  facts  of  the  case  are  sufficiently  stated  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Court,  to  which  the  defendant 
appealed  from  the  decree  of  the  lower  appellate  Court  in  favour  of 
the  plaintiffs.   The  defendant  contended  that  the  terms  of  the  ad- 

•  Second  Appeal,  No  1217  of  1878,  from  a  decree  of  Maulvi  Maq<;ud  All  Khan. 
Subordinate  Judge  of  Agra,  dated  the  6th  September,  1878,  reversing  a  decree  of 
MaolTi  Mabarak-ul^lab,  Munsll  of  Muttra,  dated  the  27th  March,  1878, 
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minisfcration-papor  did  not  croate  his  vendors  trustees  for  the  plain-  ^^^^ 
tifls,  and  that,  assuming  that  his  vendors  had  held  the  property  in  suit    y^^^^^  j^^j^ 
as  tnifliees  for  the  plaintiffs,  the  suit  should  have  been  instituted 
within  twelve  years  from  the  date  of  the  purchase,  as  he  ^iid  not 
represent  his  vendors  and  had  purchased  bond  fide  for  valuable 
consideration  and  without  notice  of  any  trust. 

Babn  Jogindro  Nath  Chaudhriy  for  the  appellant. 

Munshi  Ilanuman  Prasad,  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Oldfikld,  J. — The  plaintiffs  bring  the  suit  on  the  ground  that 
they  are  sons  of  Qobinda  and  Gopal,  who  many  years  ago  abscond- 
ed from  the  village,  leaving  their  property  in  the  hands  of  their 
co-sharors  as  trustees,  and  thoy  rest  the  proof  of  the  trust  on  an 
entry  in  the  administration-paper  of  186 1.  The  defendant  pleaded 
in  effect  that  tho  plaintiffs  are  not  the  persons  they  represent 
themselves  to  be,  and  that  there  was  no  suoh  trust  created  as  they 
assert,  and  that  the  property  in  suit  was  for  years  possessed  by 
Sahib  Ram,  Param  Sukh,  and  others,  whoso  rights  and  interests 
therein  were  bought  in  1912  sambat,  or  22  years  ago,  by  the  defend- 
ant at  public  auction,  and  tho  claim  has  become  barred  by  adverse 
possession  o\\  tho  defendant's  part.  The  Court  of  first  instance  found 
in  favour  of  tho  several  pleas  advanced  by  defendant  and  dismissed 
the  suit. 

The  lower  appellate  Court  has  decreed  the  claim,  holding  that  the 
plaintiffs  are  the  persons  they  represent  themselves  to  bo ;  but  it  is 
ailent  as  to  when  and  how  those  whom  plaintiffs  represent  deserted 
their  village;  it  holds  that  under  the  entry  in  the  administration- 
paper  Sahib  Bam  must  he  considered  to  have  become  trustee  for  tho 
mbsoonders,  and  no  period  of  limitation  will  bar  the  suit  against  him, 
or  against  his  representative,  the  defendant,  who  purchased  at 
anotion-sale  his  rights  and  interests. 

This  decision  is  clearly  open  to  the  objections  taken  in  appeal. 
Accepting  the  finding  that  plaintiffs  are  representatives  of  Gobinda 
and  (}opal,  who  at  some  time  or  other  deserted  their  villages,  in  or- 
der to  establish  the  fact  that  Sahib  Ram  and  the  others  hold  their 
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^^^^  property  as  thoir  trustees,  there  must  bo  evidenoe  thai  they  accepted 
FiABBT  Lal  ^^^^^  *  trust,  and  this  fact  cannot  be  taken  as  proved  by  a  vague 
and  general  entry  made  in  an  ^administration -paper  of  a  date  sab« 
sequent  to  the  relinquishment  of  the  property  by  the  absconders, 
and  which  refers  to  future  years,  to  which  Sahib  Ram  and  the  others 
were  no  parties,  and  which  merely  states  in  general  terms  that 
absconders  from  the  village  shall  receive  back  their  property  on  their 
return  ;  and  further,  could  such  trust  to  Sahib  Ram  and  the  others 
be  established,  the  claim  is  clearly  barred  by  the  limitation  of  twelve 
years,  since  the  defendant  is  a  purchaser  in  good  faith  for  value 
from  Sahib  Ram  and  the  others,  and  is  not  his  representative  within 
the  meaning  of  s.  10,  Act  IX  of  1871,  and  it  is  not  shown  that  he 
bought  with  any  notice  of  the  trust. 

We  decree  the  appeal  and  reverse  the  decree  of  the  lower  ap- 
pellate Court  and  dismiss  the  suit  with  all  costs. 

Appeal  decreed. 


CIVIL  JURISDICTION. 


Before  Mr.  Justice  Spankie  and  Afr.  JuHice  Oldfield. 
KANTHI  RAM  (Judoment  dbbtor)  v.  BANKET  LAL  ajtd  others  (Dicree- 

H0LDER8)* 

Execution  of  Decree-^  Application  to  set  atidt  sale  of  Immoveable  Property  A  nc- 
tion-purchater-' Appeal-^ Act  X  of  1877  (Cm/  Procedure  Code),  ««.  311,  312,  313, 
688  (m). 

J7«W  that,  although  the  auction- purchaser  may  not  apply  under  s  311  oi  Act 
X  of  1877  to  have  a  sale  set  aside,  he  yet  may  be  a  party  to  the  proceedings  after  an 
application  has  been  made  under  that  section,  and  then,  if  an  order  is  msde  against 
him,  he  can  appeal  from  such  orieriander  t.  588  (m)  of  Act  X  of  1877. 

The  facts  of  this  case,  so  far  as  they  are  material  for  the  pur- 
poses of  this  report,  were  as  follows :  Certain  property  was  sold  on 
the  23rd  August,  1878,  in  the  execution  of  a  decree  against  one 
Kanthi  Ram  and  other  persons.  On  the  6th  September,  1878,  the 
judgment-debtors  applied  to  the  Court  of  first  instance  to  set  aside* 
the  sale  on  the  ground  of  material  irregularities  in  publishing  and 
conducting  it.    This  application  was  opposed  by  Mangni  Ram,  the 

•  Application,  No.  16B.  of  1879,  for  revision  of  an  order  of  W.  TyrteU,  Bait, 
Judge  of  Bareilly,  dated  the  10th  Jannary,  187». 
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auction-parchaser,  who  contended  that  there  had  been  no  suoh  '^79 
irregnlarities  in  publishing  and  conducting  the  sale  as  alleged  by.  K^^^m  j^^j^ 
the  judgment-debtors.    The  Court  of  first  instance  found  on  the  ». 
issue  raised  by  this  contention  that  the  sale  had  been  irregularly 
published,  and  made  an  order  setting  it  aside.    The  auction-pur- 
chaser appealed  to  the  District  Judge,  who,  finding  that  the  sale 
had  not  been  improperly  published  or  conducted^  reversed  the 
order  of  the  Court  of  fi  rst  instance. 

The  judgment-debtor  Kanthi  Ram  applied  to  the  High  Court 
for  the  exercise  of  its  powers  of  revision  under  s.  622  of  Act  X  of 
1877,  contending  that  the  District  Judge  had  exercised  an  appellate 
jurisdiction  not  vested  in  him  by  law,  and  that  his  order  should  be 
Bet  aside. 

Munshi  Sukh  Ram,  for  the  petitioner. 

The  Junior  Government  Pleader  (Dabu  Dwarha  Nath  Banarji)^ 
for  the  opposite  party. 

The  judgment  of  the  Court  was  delivered  by 

Spankib,  J.— At  first  sight  it  appears  as  if  the  first  plea  had 
force,  and  that  the  auction-purchaser  was  not  competent  to  appeal 
to  the  Judge.  By  s.  311  of  Act  X  of  1877  the  decree-holder  or  any 
person  whose  immoveable  property  has  been  sold  may  apply  to  the 
Conrt  to  set  aside  the  sale  on  the  ground  of  a  material  irregularity 
in  publishing  or  conducting  the  sale.  By  s.  312  if  no  such  appli- 
cation be  made,  or  if  it  be  made  and  the  objection  should  be  disal- 
lowed, the  Court  shall  confirm  the  sale  as  regards  the  parties 
and  the  purchaser.  If  such  application  be  made,  and  if  it  be 
allowed,  the  Court  shall  set  aside  the  sale.  Now  it  is  clear  that 
the  decree-holder  or  any  person  whose  immoveable  property  has 
been  sold  alone  may  make  the  application  to  set  aside  the  sale. 
13ie  purchaser  cannot  ap/>{^  under  this  section.  S.  313  provides 
for  the  occasion  on  which  he  may  apply,  vu.,  on  the  ground  that 
the  person -whose  property  purported  to  be  sold  had  no  saleable 
interest  in  it  S.  588  (m)  gives  an  appeal  under  s.  312  for 
confirming  or  setting  aside  a  sale.  But  suppose  that  the  sale  in 
favour  of  the  purchaser  has  been  confirmed,  after  objection  has  been 
disallowed  under  s.  312,  and  the  judgment-debtor  appeals  to  tho 


Digitized  by  Google 


398 


THE  INDIAN  LAW  RBrORTS. 


[VOU  II. 


1879 


KiNiHi  Bam 

V. 

Bamk£t  Lal. 


Judge,  cannot  the  purchaser  appear  ia  appeal  and  defend  tbe  order 
made  in  his  favour?  It  wouW  be  very  hard  if  heconld  not  appear. 
Again,  if  it  is  part  of  the  Court's  duty  where  an  objection  has  been 
disallowed  to  confirm  the  sale  as  regards  the  psrtie^i  to  the  aaitand 
the  purchaser,  it  is  surely  a  part  of  the  Court's  duty  to  hear  the 
purchaser  if  he  appear  t'^  answer  the  judgment-debtor  or  decree* 
holder's  objection  to  tho  sale,  and  if  he  be  heard  in  the  first  Court, 
may  he  not  be  heard  in  the  second,  and,  if  so,  why  not  as  appellant 
as  well  as  respondent  ? 

In  this  case  the  judgment -debtor  made  the  objection.  The 
auction-purchaser  put  in  a  statemant  refuting  the  grounds  upon 
which  the  objection  was  mile.  The  statement  was  admitt^  by 
the  Court,  and  he  was  allowed  to  examine  four  witnesses.  The 
order  of  the  Court  was  against  him.  An  appeal  is  allowed  by  law, 
nnd  he  appeared  before  the  Judge  as  appellant.  We  can  find  no  ille- 
gality in  the  Court's  entertainment  of  this  appeal  on  the  merits, 
in  that  we  hold  that,  though  the  auction-purohaser  may  not  be  the 
applicant  under  s.  311,  he  yet  may  be  a  party  to  the  proceedings 
after  the  application  has  been  made,  and  then  if  there  is  an  order 
against  him  he  can  appeal  under  letter  m,  s.  688  of  the  Code. 
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CRIMINAL  JURISDICTION. 


Before  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  atid  Mr.  Justice  Spankie. 

EMPRESS  OF  INDIA  v,  LACHMAN  SINOB. 

Court  of  Session,  powers  of  ^  High  Cjwt,  povers  of  revision  of --^  Act  X  of  1872 
{Criminal  Procedure  Code),  ss.  297,  472. 

L  made  a  complaint  against  S  by  petition,  in  which  he  only  charged  S  of  hav- 
ing committed  offences  punishable  under  bb.  193  and  218  of  the  Indian  Penal  Code, 
but  in  which  he  also  accused  S  o£  acts,  which,  if  the  accusation  had  been  true,  would 
have  amounted  to  an  offence  punishable  under  b.  466  of  that  Code  with  seven  yean 
imprisonment.  The  Magistrate  inquired  into  the  charges  against  S  under  as  193  and 
218  of  the  Indian  Penal  Code  and  directed  his  discharge.  L  then  applied  to  tlie 
Court  of  Session  to  direct  5  to  be  committed  for  trial  on  the  ground  that  he  had  been 
improperly  discharged,  which  the  Court  of  Session  did,  and  S  i^as  committed  for  tiiri 
charged  under  s.  218  of  the  Code,  and  was  acquitted  by  the  Court  of  Svmon*-  Hub 
Court  of  Session  then,  under  s.  472  of  Act  X  of  1872,  charged  L  with  oflfencei  pan* 
ishable  under  ss.  198,  195,  211,  and  211  and  109  of  the  Indian  Penal  Code,  and  oott- 
mitted  him  for  trial. 
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Held  that  such  comtaitm»ut  was  hot  bad  by  reiuion  that  an  offence  under  «.  193 
of  the  Indian  Penal  Code  is  not  exclusively  triable  by  a  Court  of  Session. 

Heid  idso,  ptr  Stuart,' C.  J.,  (Spankie,  J.,  doubting),  that  the  High  Court  is 
competent,  in  the  exenase  of  its  power  of  r«d vision  under  s  297  of  Act  X  of  1872.  to 
quash  a  commitment  made  by  a  Court  of  Session  under  the  provisions  of  s.  472  of 
that  Act. 

Held  abo,  per  Spanks,  J.,  that  the  Court  of  Session  was  competent,  notwith. 
Btanding  that  L  had  only  charged  S  with  ofiences  under  ss.  193  and  218  of  the 
lodian  Penal  Code,  to  charge  L  with  ofTuuceu  under  ss.  195  and  211,  if  such  offences 
Lad  come  under  its  cognisance. 

This  was  an  application  to  the  Hicrli  Court  for  tlie  exercise  of 
its  powers  of  revision  under  s.  2^1  of  Act  X  of  1872.  The  facts 
of  tho  case  are  sufficiently  stated  for  the  purposes  of  this  report 
in  the  judgment  of  the  Higli  Court. 

Mr.  Conlan  and  Mr.  Colvin^  for  the  petitioner. 

The  / nnior  Govp.rnmenl  Pleader  (Babu  Dwarka  Nath  Banarji), 
for  the  Crown. 

The  foHowinof  judgments  were  doUvered  by  the  Court : 

Stuart,  0.  J.— In  this  case  the  accused  Lachman  Singh  was, 
by  an  order  of  the  Sessions  Judge  of  Aligarh,  directed  to  be  com- 
mitted, under  s.  472  of  the  Criminal  Procedure  Code,  for  trial  be- 
fore the  Sessions  Conrt  on  charges  under  s.  193,  as  w^ll  as  under 
88.  195  and  211  of  the  Indian  Penal  Code,  and  as  an  abettor  under 
8. 109.  In  revision  it  is  objected  before  us,  on  behalf  of  the  accused, 
that  this  commitment  is-  bad,  because  it  includes  the  ctiarge  under 
s.  193,  such  an  offence,  altliough  triable  by,  not  being  exclusively 
triable  by  the  Court  of  Session,  and  that  thereby  the  whole  com- 
mitment was  vitiated  and  rendered  invalid  It  is  further  contended 
on  behalf  of  the  accused  that  the  commitment  being  bad  it  can  be 
quashed  by  this  Court  under  the  powers  of  revision  given  to  it  by 
s.  297  of  the  Criminal  Procedure  Code. 

On  the  ofher  hand  it  is  argned  for  the  prosecution  that  such  a 
oosimitment  by  order  of  the  Sessions  Judge  was  regular  and  valid, 
but  that  whether  it  be  so  or  not,  this  Court  has  no  power  to  interfere 
with  the  Sessions  Jodge's  order,  as  the  only  section  of  the  Criminal 
Procedure  Code  whioh  provides  for  the  quashing  of  a  commitment 
is  that  in  the  case  of  one  made  I)y  a    competent  Magistrate.'*  It 
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would  appear  that  there  was  some  mistake  in  stating  tliat  the  peti- 
tioner had  been  expressly  committed  under  s.  193,  an  examination 
of  the  record  showing  that  even  if  the  Judge  had  ordered  it,  no  such 
commitment  was  actually  made,  for  the  record  shows  no  charge 
against  Lachman  Singh  under  s.  193,  and  the  case,  therefore,  against 
Lachman  Singh  rests  on  his  commitment  and  charge  under  ss.  195 
and  211,  and  contingently  as  an  abettor  under  s.  109. 

I  am,  however,  clearly  of  opinion,  against  the  contention  of  the 
accused's  counsel,  that  even  if  the  commitment  by  the  Sessions  Judge 
had  included  s.  193,  it  was  perfectly  regular  and  according  to  law. 
If  the  charge  on  which  the  order  of  commitment  was  mado  related 
exclusively  to  that  section,  the  objection  might  have  been  allowed, 
seeing  that  an  offence  under  s.  193,  although  triable  by,  is  not  ono 
exclusively  triable  by  a  Court  of  Session.  But  in  the  present  case  the 
order  of  the  Sessions  Judge  for  the  commitment  of  Lachman  Singh, 
not  only  directed  a  charge  under  s.  193,  but  also  two  other  charges  of 
greater  magnitude  under  ss.  195  and  211,  the  offences  defined  in 
which  being  exclusively  triable  by  a  Court  of  Session,  a  commitmrat 
on  them  necessarily  carried  with  it  and  involved  the  right  to 
inquire  into  and  try  the  offence  under  s.  193.  From  the  nature  of 
the  case  there  is  one  set  of  facts  relating  to  all  the  charges,  and  it 
cannot  be  anticipated  under  which  of  them  a  conviction  may  take 
place.  Tba£  will  be  ascertained  when  the  trial  is  over,  and  either 
the4nnocenGe  of  the  accused  or  the  nature  and  extent  of  his  guilt 
has  been  determined.  But  for  the  purposes  of  the  accused's 
commitment  it  is  perfectly  competent  to  the  Sessions  Judge,  while 
committing  on  the  graver  charges,  to  include  the  less,  and,  indeed, 
if  the  latter  offence  was  excluded,  the  sentence  on  either  of  the 
other  more  serious  offtnce  might  not  be  greater  than  that  allowed 
under  s.  193. 

As  to  the  power  of  this  Court  to  interfere  in  such  a  oase  in 
revision,  1  have  no  doubt  whatever.  It  was  argued  on  behalf  of  the 
prosecution  that  the  only  section  of  the  Code  which  provides  for  the 
quashing  of  a  commitment  by  the  High  Court  is  that  relating  to  a 
commitment  by  a  competent  Magistrate,"  and  no  doubt  such  a 
power  is  provided  for  by  s.  1 97.  But  we  are  not  to  understand  that 
this  was  done  and  intended  in  any  exclusive  sense;  and  it  Caxmot 
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read  as  depriving  the  High  Court  of  its  large  powers  of  revision 
nnder  s.  297,  and  which  powers  in  my  jadgment  clearly  cover  such 
n  case  as  the  present. 

The  present  application,  therefore,  for  revision  and  quashing  of 
the  Sessions  Judge's  order  of  commitment  must  be  refused,  and  the 
record  will  be  returned  to  the  Sessions  Court  for  trial  of  the  accused 
according  to  law. 

Spankib,  J. — Sundar  Lai,  patwari,  was  tried  on  the  2nd  May, 
1879,  by  the  Sessions  Judge  of  Aligarh,  under  s.  218  (I)  of  the 
Indian  Penal  Code,  and  acquitted  under  the  following  circumstances : 
On  the  1st  October,  1877,  Baldeo  Singh,  karinda  and  agent  of 
Lacbman  Singh,  zemindar,  accused  Sundar  Lai  of  making  alter- 
ations io  his  diary  and  khata  regarding  certain  sums  received  from 
cultivators.  The  entries  in  the  diary  on  the  27th  April  showed  the 
payment  of  the  sums  marginally  notodTa.) 
by  the  tenants  whose  names  are  given.  These 
figures  were  said  by  the  karinda  to  have 
been  altered,  and  to  have  been  originally 
entered  as  thoy  appear  in  the  margin  (6.) 
Sandar  Lai  at  this  time  was  patwari  of  Lalpur,  but  was  about 
to  be  transferred  to  another  village,  of  which  Ratan  Lai  was 
patwari,  both  villages  belonging  to  the  same  zemindar.  On  the 
8ih  May  Sundar  Lai  complained  to  the  Collector  that  the  zemin- 
dars of  Lalpur  would  not  sign  his  diary,  which  was  sent  to  the 
Tahsildar,  and  reached  him  on  the  10th  May.  The  diary  had 
ihus  passed  out  of  the  patwari's  possession.  On  the  11th  May  Sun- 
dar Lai  and  Ratan  Lai  exchanged  papers,  and  Ratan  Lai  gave  Sun- 
dar Lai  a  receipt  for  his,  stating  that  he  had  compared  and  found 
them  all  correct.  On  the  13th  May  Ratau  Lai  wrote  a  petition  in- 
forming the  Tahsildar  that  he  had  received  the  papers  on  the  12fch> 
and  that  he  had  found  erasures  in  them.  Inquiry  followed,  and  finally 
ihero  was  the  complaint  of  the  1st  October,  and  the  patwari  Sundar 

(1)  Whoever,  being  a  public  servant  and     it  to  be  likely  that  he  will  thereby  save 


<aO  Bijay  Ram,  Rs.  184. 
DipChand,  Ra.  200. 
Murli,  Ks.  200. 
id.)  Bijay  Ram,  Rs.  104. 
Dip  Chand,  Rs.  240. 
Murii,  Rs.  24v. 


being  as  such  public  servant  charged  with 
the  prq^ioration  of  any  record  or  other 
writing,  frames  that  record  or  writing  in 
s  manner  ¥^oh  he  knows  is  incorrect 
with  intent  to  cause  or  knowing  it  to  be 
likely  that  he  will  thereby  cause  loss  or 
lipiary  to  the  public  or  any  person^  or 
with  intent  thereby  to  save  or  knowing 


any  person  from  legal  punishment,  or 
with  intent  to  save  or  knowing  that  he  ^ 
likely  thereby  to  save  any  property  trongi, 
forfeiture  or  other  charge  to  whion  it  is 
liable  by  law,  shall  be  punished  with. im- 
prisonment of  either  dewription  for  a 
term  which  may  extend  to  throe  years, 
or  with  fine,  or  with  boAh. 
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Lai  was  disdiargod  in  Dcoembor,  1877.  Tbeo  an  application  was 
mado  to  the  Sessions  Jadgo  to  direct  a  commitment,  on  the  ground 
that  Sundar  Lai  had  been  improperly  discharged.  This  application 
was  made  by  Baldeo  ^iogb,  karinda  and  a<;ent  of  Lachmin  Singh, 
aforesaid,  and  was  granted  by  the  Sessions  Jndge  on  the  8tli 
April,  1879.  After  the  case  had  boon  gone  into  in  the  Sessions,  and 
Sundnr  Lai  had  been  acquitted,  the  Sessions  Judge,  under  s.  472  of 
Act  X  of  1872,  committed  Lachman  Singh,  Baldeo  Singh,  Ratin 
Lai,  and  Dip  Ohand,  witn'3.s.sos,  to  tho  Sessions  Court  on  various 
charges. 

Lachman  Singh,  the  petitioner  now  before  us,  was  charfjc^l 
in  the  calender  in  that  he  on  the  1st  October,  1877,  "with  intent 
to  cause  injury  to  Sundar  Lai,  instituted,  or  caused  to  be  instituted, 
a  criminal  proceeding  against  him,  knowing  that  there  was  n^) 
just  or  lawful  ground  for  such  proceeding  against  him,  and  that 
sucli  criminal  proceeding  was  instituted  on  a  false  charge  of  an 
offence  punishable  with  imprisonment  for  seven  years,  viz.y  forgery 
of  a  document  purporting  to  bo  kept  by  a  public  servant  as  such  ; 
and  thereby  committed  an  offence  punishable  under  b.  211  of  the 
Indian  Penal  Code.*'  He  was  also  charged  with  abetment  of  the 
offence.  In  the  order  fur  the  commitment  of  Lachman  Singh, 
dated  17th  May,  it  is  state  1  that  Lichman  Singh  and  Baldeo  Singh 
are  charged  under  ss.  193,  195,  211,  and  211  and  109.  Baldeo 
Singh  was  charged  in  a  similar  way,  Ratan  Lai  under  s,  195,  and 
Dip  Ohand  under  ss.  193  and  195  of  the  Indian  Penal  Ooda 

It  is  contended  that  the  Sessions  Judge  exceeded  his  powers :  a 
charge  under  s.  193  is  not  exclusively  triable  by  the  Sessions  Judge, 
nor  had  Lachman  Singh  ever  given  any  deposition  in  the  case :  a 
charge  under  s.  211  was  not  exclusively  triable  by  the  Oourt 
of  Session:  any  charge  under  s.  195  is  groundless  as  regards 
petitioner^  inasmuch  as  the  charge  in  support  of  which  the  offence 
tindor  s.  195  is  alleged  to  have  been  committod  was  a  charge  made 
under  e.  218  of  the  Indian  Penal  Oodo,  in  which  the  punishaieni 
proscribed  does  not  exceed  throe  years  imprisonment;  these  are 
the  main  contentions  into  which  we  can  go.  Wo  cannot  enter  into 
the  merits  of  the  case  which  involve  either  the  guilt  of  Sundar  Lai, 
or  rather  the  truth  of  the  charges  preferred  against  him  hyLachma 
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Singh  and  Baldeo  Singh,  or  tlic  c^nilt  or  iunocenco  of  these  persons 

on  the  charges  upou  which  thoy  are  to  be  tried.    The  minor  KMPHKaao* 

objections  may  bo  good  or  bad,  they  might  be  properly  ideaded  on 

the  trial.  Laoiiman 

I  entertain  doubts  myself  whether  we  are  at  liberty  to  cancel  a 
commitment  made  by  a  Sessions  Judge  under  s.  472  of  Act  X  of 
lb72.    No  provision  has  been  made  in  the  Code  which  expressly 
gives  ns  power  to  do  so,  whereas  there  is  a  provision  by  which  a 
commitment  once  made  by  a  competent  Magistrate  can,  under  s. 
197,  be  quashed  by  the  High  Court  only,  and  only  on  a  point  of 
law.    On  the  other  hand  if  a  Court  of  Session  which  is  competent, 
noder  s.  472,  to  charge  a  person  for  certain  offences  committed 
before  it,  or  under  its  own  cogniaance,  if  the  offence  bo  triable  by 
the  Court  of  Session  exclusively,  charges  a  person  for  offences  not 
triable  by  itself  exclusively,  the  commitment  might,  perhaps,  be 
regarded  as    a  material  error  in  a  judicial  proceeding,"  and  be 
set  aside  under  the  first  paragraph  of  s.  297  of  Act  X  of  1 872.  Wo 
are  told  in  the  statement  of  objects  and  reasons  of  the  draft  bill  as 
DOW  prepared  for  the  amendment  of  Act  X  of  1872,  that  s.  477  has 
been  framed  so  as  to  allow  a  Court  of  Session  to  oharge  a  person  for 
giving  false  evidence  before  itself, — "n  power  of  which  such  Courts 
wore  unintentionally  deprived  by  s.  472  of  the  present  Code."  If  the 
commitment  had  been  made  solely  on  a  charge  of  giving  false  evi- 
dence, the  charge  would  not  have  been  one  exclusively  triable  by 
the  Court  of  Session  and  I  should  have  then  felt  a  very  .pressing 
difficulty  as  to  my  power  of  cancelling  the  commitment  before  trial, 
though  I  should  have  found  no  difficulty  in  doing  so  after  trial,  if 
the  case  had  come  boforo  tho  Court  in  any  shape  of  appeal  or  re- 
vision.   Happily  it  is  not  necessary  now  to  consider  whether  I 
have  power  under  s.  297  before  trial  to  set  aside  the  oommitment 
made  by  a  Sessions  Judge  under  s.  472  of  the  Code. 

** 

I  have  already  noticed  tho  charge  actually  preferred  against  the 
petitioner  Lachman  Singh.  It  is  a  charge  under  s.  211,  and  the 
ofiPenoe  charged  was  ono  punishable  with  imprisonment  for  seven 
years  and  upwards.  Such  an  offence  is  exclusively  triable  by  a 
Court  of  Session— s.  211,  column  7,  sch.  IV.,  Act  X  of 
1872.    The  complaint  of  the  1st  October,  1877,  disclosed  what, 
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if  trae,  would  have  been  forgeries  on  the  part  of  the  patwaii 
Sundar  Lai  and  would  have  amounted  to  an  offence  under  s.  466 
of  the  Indian  Penal  Code,  which  is  an  offence  punishable  with  impri- 
sonment for  seven  years.    It  is  true  that  the  complaint  of  the 
1st  October,  1877,  was  headed  imder  ss.  193,  218  of  the  Indian 
Penal  Code.    But  the  offence  disclosed  in  the  body  of  the  complaiaif 
went  beyond  these  sections,  and,  as  observed  above,  placed  the  pat- 
wari  in  a  position  which  might  have  resulted  in  his  commitment  and 
conviction  under  a  charge  punishable  with  imprisonment  for  seven 
years.  It  is  also  true  that  the  patwari  was  committed  under  s.  218, 
and  that  the  Sessions  Judge  had  directed  the  commitment  But 
the  Sessions  Judge  was  not  bound  to  go  so  minutely  into  the  case, 
under  s.  296,  as  to  order  an  inquiry  into  other  offences  of  which 
the  accused  might  have  been  guilty.    He  had  to  see  whether  he  had 
been  improperly  discharged  on  the  charge  preferred  against  him. 
When  the  case  was  tried  under  s.  218,  and  what  appeared  to  the 
Sessions  Judge  to  be  the  true  facts  came  under  his  notice,  and 
very  serious  offences,  exclusively  triable  by  himself,  appeared  to 
have  been  committed  by  the  original  complainants  and  others,  he 
had,  under  the  terras  of  s.  472,  the  power  to  charge  them  with  tbcBo 
offences.    They  were  not  committed  before  the  Court  of  Session 
but  came  under  its  cognizance.    The  words  adopted  in  the  amended 
Act  are    committed  before  it  or  brought  under  its  notice  in  the 
course  of  a  judicial  proceeding."    Bat  the  words  in  s.  472  com- 
mitted before  it  or  under  its  own  cognizance"  will  bear  the  same  in- 
terpretation as     brought  under  its  notice  in  the  course  of  a  judi- 
cial proceeding,  "  and  in  point  of  fact  these  words  appear  to  have 
been  adopted  in  consequence  of  the  ruling  of  the  Calcutta  High  Court 
in  Reg.  v.  Nomal  (1),  and  which  is  also  marginally  cited  opposite 
s.  477  of  the  proposed  amended  Act.    In  this  way  Mr.  Justice  Nor- 
man's remarks  refer  to  s.  172  of  Act  XXV  of  1861,  but  the  same 
words  arc  used  in  that  Code  as  in  s.  472  of  Act  X  of  1872. 

I  now  pass  on  to  the  actual  wording  of  the  order  of  commitment, 
dated  17th  May.  I  would  say  that  as  s.  211  involves  an  offence  which 
in  the  latter  part  of  the  wording  of  the  section  is  exclusively  tri- 
able by  the  Court  of  Session,  and  which  from  the  proposed  charge 
was  evidently^  the  offence  which  the  petitioner  was  considered  by 
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tbe  Court  of  Session  to  have  committed,  the  Sessions  Judge  was  no  I 
acting  illegally  in  adding  other  charges  for  offences  which,  had  they 
stood  alone,  would  not  have  been  exclusively  triable  by  him.  The 
graver  charge  carried  the  others  into  Court  with  it.  But  the 
offence  under  s.  195  is  also  triable  exclusively  by  the  Court  of  Ses- 
sion, and  if  this  was  an  offence  which  came  under  the  notice  of  the 
Court  of  Session  when  trying  the  charge  under  s.  218,  he  was  at 
liberty  under  s.  472  to  charge  the  petitioner  with  it.  Whether  the 
charge  can  be  supported  on  the  trial  is  not  for  us  to  determine  before 
trial. 

The  offence  under  s.  193  is  not  exclusively  triable  by  a  Court  of 
Session,  but,  as  already  insisted  on,  when  the  Court  of  Session  had 
already  ordered  the  commitment  under  s.  211  (the  latter  part  of  the 
section)  and  s.  195  for  offences  which  were  exclusively  triable  by 
him,  there  was  no  illegality  in  adding  the  other  charge  under  s.  198. 
He  might  have  omitted  to  do  so  in  the  order  of  commitment,  and 
have  added  the  charge  after  the  commitment  had  been  actually 
made  and  during  trial. 

If  the  petitioner,  a's  he  alleges,  never  committed  this  offence,  he 
can  obtain  a  good  deliverance  for  himself  by  proving  his  innocence. 
I  would  dismiss  the  petition. 

Petition  dismissed. 
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Before  Mr,  Justice  OldJiAd.  1879 

Junt  13. 

EMPaESS  OF  INDIA  v  SUKHARI.  ■ 

Comttmpt  of  Couft^Act  XLV  of  1860  (Penal  Code)  s.  174— ^c<X  of  \b7^ 
(Criminal  Procedure  Code),  ss,  471,  473. 

Where  a  settlement  officer,  who  was  also  a  Magistrate,  suDimoned,  as  a  settle- 
nent  officer,  a  person  to  attend  his  Court, and  such  person  neglected  to  attend,  and 
such  officer,  as  a  MagiBtrate,  charged  him  with  an  offence  under  s.  174  of  the  Indian 
Penal  Code,  and  tried  and  convicted  him  on  hia  own  charge,  held  that  such  couTic- 
taon  was,  with  reference  to  ss.  i7l  and  473  of  Act  X  of  1872,  illegal. 

This  was  a  reference  to  the  High  Court  by  the  Sessions  Judge 
of  Azamgarh  under  s.  296  of  Act  X  of  1872.  Mr.  J.  Vaughan, 
who  was  a  settlement  officer  appointed  under  Act  XIX  of  1873, 
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and  wlio  was  at  the  aanie  tiino  a  Magistrate  of  tke  first  class,  in 
the  exorcise  of  the  powers  conferred  upon  him  by  Act  JilX  of 
1873,  summoned  to  his  Court  one  Sukhari,  whose  attendance  he 
considered  necessary  for  the  purpose  of  certain  business  before 
him.  8ukhari  no«:lected  to  attend  on  the  day  specified  in  tho8ora- 
mons,  whereupon  Mr.  Vaughun,  acting  as  a  MagFstrate  of  the  firet 
class,  issued  a  warrant  for  his  arrest,  and  on  his  appearance  pro- 
ceeded to  try  him  for  the  offence  df  disobeying  the  lawful  order  of 
a  publio  servant,  an  offence  piraishable  under  s.  174  t)f  the  IndiftR 
Fenal  Code,  ami  conricted  him  of  that  offence.  The  Sessions  JuJge 
considered  that  the  proceedings  of  Mr.  Vaughan  were  contrar}'  to 
law,  and  referred  the  case  to  the  Iligh  Court  for  orders. 

The  High  Ccurt  made  the  following  order  : 

OldfIkld,  J.— I  am  of  opinion  tliat  the  conviction  k  illccral 
with  reference  to  the  provisions  of  ss.  473  and  471  of  the  CrimiDsl 
Procedure  C6de. 

By  the  former  section  no  Court  shall  try  aay  person  for  an 
offence  committed  in  contempt  of  its  own  authority,  and  an  offence 
under  s.  174  of  the  Indian  Penal  Code  is  such  an  offence,  an*  the 
procedoM  prescribed  in  s.  471  shows  that  it  was  not  intended  that  air 
officer  should  try  such  an  offence  in  his  capacity  as  Magistrate  when 
committed  before  him  in  his  capacity  as  a  settlement  officer.  It  is 
enacted  that  the  Court  may,  after  making  such  preliminary  inquiry 
as  may  be  necessary,  either  commit  the  case  itself  or  send  the  case 
for  inquiry  to  any  Magistrate  having  power  to  try  or  commit  for 
trial  the  accused  person  for  the  offence  charged. 

When  the  officer  presiding  over  the  Court  exercises  revenue  as 
well  as  Magistrate's  jurisdiction,  it  will  not  be  a  proper  compliance 
with  these  provisions  for  the  officer  presiding  to  make  the  case . 
over  to  himself  as  Magistrate tbajt  will  not  be  sending  the  case  ia 
any  Magistrate  within  the  meaning  of  the  section.  The  obtions 
intention  of  the  law  is  that  the  officer  before  whom  the  offence  was ' 
cominitted  shall  not  charge  and  try  the  accused  person  on  his 
own  charge. 
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'   '     'S^fi»€  Sir  SoUri  Siwi,  Ki.,  OkUfJutlici,  and  Mr.  JuOie*  StftUgkU 

KABHAR  SINGH  and  amomb«  (Dwbii»aht»)  ».  DIRaNATH  KUAB 
(Plaibtiff).* 

'  ^   BindM  tVidow^MainUnanee. 

'  H^/^y  til  a  suit  by  a  Hid^a  widow  for  maintenance,  that  the  circpmBtanee  tha^ 
«h#  ii»aiii4ka  ebildIM  i^Aow  bt^tliacl  had  a  son  who)ia$d  died' a'  minor  snbseqa'eDtly' 
to  his  fathar*  was  Bot  a  groond  lor  re4mofaig  tha  aHowanoe  tlie  wonld  bate  been 
reaaonably  entitled  to  had  she  been  a  childleis  widow. 

This  was  a  snit  io  which  ibe  plainiiffy  a  Hindu  widow,  dj^itqed 
a  declaration  of  her  right  to  an  allowance  o^  Rs.  150  per  mensem 
Ymt  maitttenance.   A  five  annas  four  pies  share  in  each  of  cer^ 
tain  Tillages  formed  the  joint  and  undivided  Estate  of  three  brothers, 
Darsban  Singh,  Narl^ir  Siughy  and  Hai4bar  8in]|;hi  Dar^hao* Singh 
died  leaving  a  widow  Dir^nath  Knar^  the  plaintiff.in.the,pr$a^nt 
WB&tf  and  a  minor  Bon,  Rndr  Maui  Sini^h,  who  died  in  Decemby,  1 876. 
While  Rudr'Mani  Singh  was  alive,  the  defendants  had  niaintained  his , 
n&other^  but  ihey  ceKsed  to  do  so  after  his  death.  DirgnatJli  p^par  ac- , 
eordUlglj  instituted  the  i^resent  suit. for  maintenance,  alleging  that 
alike  widow  of  Darshan  Singh  and  mother  of  Eudr  Mani  Singh,  she 
"vfafrentittedto  iDaint^nance,  that  the  defendants  were  in  po^fession  of 
Uie  family  estate,  that  they  refused  to  maintain  her,  and  that  regard 
b^ghad'to  the  position  of  the  family  she  was. entitled  to ap  allow- 
ahKse  of 'Rs.^  IM)  per  mensem.    The  defendai;it8  contended,  inter  alui, 
that  the 'share  of  the  annual  profits  of  the  family  estate  received  by 
ter  husband  amounted  to  Rs.  2,558-4-0  only,  aud  that  Rs.  10 
pbr  mensem  was  a  sufficient  allowance  for  the  plaintiff  as  she  was 
a'childlefe  widow.   The  plaintiff  alleged  that  that  share  amounted 
U  Bs.  %H7'il^.   Tbe  rent-rolls  relating  to  the  estate  shoin^ 
ikat;lbat  share  amounted  to  Rs.  3, 14 1- MO.    The  Oourt  of  first 
iiMmce  observing  that  one*third  of  the  profits  received  by  a  hns? 
htflid'tiad*t>fteo'b^ii  fixed  by  the  Oonrts  as  a  proper  maintenanea 
Ibrhi^'widofw,  thai* in  noma  cases  no  regani  had  been  had  to  the 
ainoetnt  tyf  profits  received  by  him,  that  the  rents  entered  *n  the 
rtfni-roUs  of  an  estate^  were  for  different  reasons  never  realised,  and 
that  an  estate  incurred  other  expenses  than  the  naual  expenses, 

^  Firet  AppttO.  No.  IZS  of  187S,  from  a  deeree  of  Bai  MaUuui  Li|ii  SoboidiBat^ 
ifi^ot  iUliittiibtd,  dated  (he  2ith  Angait,  1878. 
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4MMicl«Md  Aat,  regard  being  bad  to  the  position  of  Ae  fimily,  and 
^^^^     Oe  food,  dress,  and  servante,  Ao^  requinid  by  a  widow  in  the  famfly, 
•am     JU.  60  and  not  lose  was  a  proper  monthly  ath>  waaoe  for  flie  plttnliS^ 
OnMAM    and  it  g^re  the  {Oaintiff  a  4e(me  aocbfdinfl^y . 

The  defendaaU  appealed  to  the  Ht(^  Oonrt,  oooteMttng  that  tha 
iom  aH^wed  to  the  plaintiff  as  maintenanoe  waa  in  exoess  of  what 
•be  WIS  entitled  to  with  referenoe  to  the  priaoipte  oa  whioh  maiii-^* 
isMQoe  to  Bkidtt  widowsr  is  allowed. 

The  Junior  Gavemmmt  PUochr  (Biba  Dwmrka  NoA  Bamarfi) 
and  La!a  Sam  Pttuad,  for  the  appellants. 

The  Senior  , Chvemmeni  PUadtt  (Lala  Ji^Jh  AmhO  ^  Mmshi 
jBafinman  Pramd^  for  the  vespondeiit 

3he  jodgmeni  of  the  Obort  was  dettrered  hf 

BCBATOTT,  J.'— This  ease  resolves  itself  iofo  a  nwre  i|nealioii  of. 
wbit       reofonable  amoimt  to  fix  as  ttie  allowanoa  finr  minis* 
mom  to  the  respondent.   Xt.mnst  be  taken  that^  widi  the  eaoqpttm . 
of  die  first,  all  the  other  grounds  of  appeal  aie  abandoned,  iitfimt, 
while  admitting  the  liability  of  hie  oUents  to  the  paymant  of  main* 
tanauoe  to  the  respondent,  the  whole  of  (be  argommt  and  ebserra* . 
ifons  of  the  pleader  for  the  appellants  were  addaoed  tathe  qoestiott 
•f  amount  and  to  the  eztrayagance  of  the  som  fixed  by  the  Sohor^ 
dIttMe  tTadge.   It  being  oonceded,  therefore,  that  the  respondent  is 
r  entitfed  to  maintenanoe  at  tbehanda  of  the  appellanis,  the  doty  oaat 
npon  this  Court  is  to  determine,  as  a  matter  of  aq<dty,  whetheTi  hay* 
ing  regard  to  all  the  circumstanoes  of  theoase,  the  amoont  deeiaed  in 
the  Coort  below  is  unreasonable.   It  was  nrged  on  the  part  of  ih^ 
appellants,  that  the  position  of  a  '^Hinda mother"  of  a  diild  dsoesaed 
since  her  hnsband's  death  it^f  so  far  as  coooems  the  prineiple  apesk 
wUoh  URowsmce  of  maintenanoe  has  to  be  oompnted,  a  Tory  infooor 
one  to  fibat.a   Hindn  widow'^  without  a  diild  or  children.   As  a 
childless  widow,  it  is  said,  many  ceremonial  duties  derolve  npon  hes^ 
entailing  expenses  which  qnght  to  be  taken  into  aooonnt,  whereas  if 
she  bear  a  son,  mostif  notallof  those  pass  over  to  him  or  to  his  repre- 
sentatives. In  plain  terms  it  ammnrts  to  this,  that  a  ^^dnldlesa  widow** 
ip  entifcled  to  allowance  on  a  higher  scale  than  a  <<wid<^wed  motiier/* 
There  was  nothing  either  in  the  argnment  4iddriiiad  (0  niaar  ia 
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lli^i  III  iHmm  of  (Us  oMa  Ha^  to  .induce  ns  to        totfi  A 

dittlliQtiim  Iwoi  and  it  is  impossible  to  avoid  remerkipg  tbatif 
nMtn  ^  f'^^^t  ^  ^mitiedp  md  we  are  not  si^re  they  tlignld^  ^ 
mt  in  mrriving  at  the  amount  of  what  is  n  reasonable  allowaoa%  ^^^Maf*' 
tiii  enae  of  a  "widowed  mother"  deprived  of  her  oniy  son  and  th^ 
CMMtoKMit  adfaotafes  that  might  hare  accrued  to  her  IM.  ^ 
wmirmi  MBia  tbs  mere  deaerving  of  nyDap»thy  aind  considepalWii 
It  ia  a  ftot  Bot  tobe  lost  sight  of  in  this  oase  that,  down  to  thedeajll 
of  the  reapondentVaon,  Rudr  Maui  Singh,  on  the  ipid  December^ 
1876,  the  appellants  made  due  provision  for  her  and  her  child  ao- 
eedKBg  to  their  poaition  and  the  family  cuato^|^  hut  imiiiediately  after 
the  latter'a  deeeaae  they  atop  the  aUowanee  not  only  Ibr  tbo  onehut 
i^^^^  betk  6«oha  pmae4iogappf9arsindefisnsil^$Bdalta^ 

i  with  the  position  they  BOW  take  up.   Thffy  ai^  aeMlB^ 


ito  enjoyment  of  the  promts  of  the  jihare  of  the  viUages  to  which, 
HU  ^.respondent's  husband  lived,  he  would  hate  been  entitled. 


^  ft  {•  relatively  to  Uie  amount  of  these  profita  that  the  sum  to 
be  dfewed  beie  •hooM  •  be  calcalated.  No  preoedenU  were  qitottd 
to  m  fixing  any  principle  of  oompntation  to  apply  to  a  oaae  like  the 
pre««t,  «nd  it  may  weU  be  that  there  are  none,  for  the  qiieBtoon 
4at  arisei  iavolves  equitable  oonsiderations  that  mnst  of  neeea- 
•rtybe  •fieotedbythe  peealiar  ciwnmstancea  of  eaoh  Individual 
«Me.  In  onr  opinion  this  appeal  should  be  dismissed  and  the  order 
flf  4e  6«ibordi«ato  Judge  be  affirmed  with  costs. 

Jpptal  d(mU$ti. . 

a^  Mr.  OHfM      Mr.  J-kt  Stfoigkl. 

2Stot^*rTlW*».  whew  thep«^y  h-d  pt-hm* 

5^JS«r?Ld«W^  fco«  the  d.te  of  th.-l.4-*.  but  wh«i  tb.  oca. 
tmt  of  Ml*  hMMM  ogmpMsd. 

ALL  ihimAn.  that,  the  ooati^  «l  •O.  haring  bmnw  completed  oa  th. 

aate    lacliliaTnMn^      wkliin  time. 
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fmB  was  a  soit  for  pre-emption  founded  upon^'Xioiltviot  « 

tained  in  a  village  administraUoiirpaper.  'Che-fft^te^^  <>{  the 
are  suffioiently  stated  for  the  parposes  ofthU  repdrt  jn  tii«l^jiid^-t 
ment  of  the  High  Court,  to  which  the  d««f<(mdRrits  -  appealed  ttdm^ 
the  decree  of  the  l6wer  appelate  Ctmrt  inr  the  favoni'  of  Ihe  ptaia*^ 
tMb.'  The  defemdants  oonteoJed  that  tbe«ttit:»was>.b«yoiid.tiiMy« 
nbi^havio^  been  iodtittited  withm  one  year  from  thnr  data '  of  tte^ 

sate.'     ■  •  •■  • •  '  ■  •    '  -    .  . 

^.  Bie..&nw?»;  <Oor^rw><w^  and 
^ufiabi  Banuman  Prwad^  for  ih^,  resp^ifidpnta. «  .  ^       .  *  : 

The  jadgitient  of  the  OoaHy     far  as  it  telat^  4o  t6e  abovS- 
conteiitioh/wM  as  follows  ^ 

Oldfikld,  J.— The  plainti^  sue  to  obtain  possession  of  a  .oer*- 
tap  share  in  property  sold  under  a  deed  of  sale  dated  15th  October, 
1873<^,to  .the  .defendantB  by  .'rif^t  of  pre-emption  mider^tlie  condi- 
tionQ  of  the  administration-paper  of  the  inauza..  It  appears  that 
t|ie  vendees  are  mortgagees  in  possession  of  the  pro[^riy,  and, 
nnder  the  terms  of  sale.  Us.  200  were  to  be  paid  in  cash  to  the 
vendor  (mortgagor and  Eis.  98  to  go  in  redemptioq  of  the  mort- 
gage. The  plaintiffs  brought  a  suit  asserting  their  right  ib  re* 
•cover  the  property  sold  by  j>re-emptibnp  but  it  was  dismissed  on 
31st  March,  1875,  by  the  Court  of  first  instance,  on  the  ground 
ihat  the  sale  contract  had  not  become  complete  so  as  to  give  a  right 
of  pre-emption  by  reason  of  the  vendor  not  having  rec^ved  the 
purchase-money,  and  this  decision  was  affirmed  in  appeal  The 
vendor  subsequently  sued  to  recover  the  purcBase-mbney  witk 
interest  from- the  vendees,  and  obtained  a  'deo^ee.on  the  18th 
llitoh,  1877,  for  Bs.  298,  the  oonsjderation  oS  the  aa^s,  and  Sa.  ?0 
interest.  The  plaintiffs  have  now  broiigbt  the^prea^iit^eiuiyiattjl 
{fie  loWer  appellate  Court  has  decreed  AeAr'olaiM|^iibj^ete*llfa^<f 
depositing  in  Court,  within  thirty  days  of  tlie  decree  b^iiSitf^  * 
£nal,  Bs.  200  payable  as  puh^hikse-moftiBy,  aiid  lbl^98  ftf  n^dinii^ 
tion  of  the  mortgage.  The  objections  takfen  ik  sdbond'  \s^ijkml^tak 
invalid.   The-liautation  law  wliich  govema  ^» '  « 

oC  1877,  an4  the  period  will  ran  from  the  dale  tftf  ¥^  ^P^. . 
chaser  takes  uttder  die  aale^se^^  ta  W iispaached  |digrriad 
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^}ffih0pt6piiTicy^o^d.    As  tiid  pnrohaftar  ia  (he  case  Wfore 
M-*  wib  .lulib  the  mdrtgageoiil  pCHdessioitiy  he  must  be  held  to  hav^ 
taken  physical -posdeMsiba  and^r  the  B^\e  from  the  date  i;rhea  the 
fon^^t  pf  sale  became  complete;  his  possession  as  mortgagee 
feteuae  then  possession  as  proprietor  under  the  sale,'  and  with  re- 
£^no9  to  the  formar  c^eoisioQ  between  the  parties,  the  contract 
^HTy  beqame .  completed  on  the  payment  to  the  vendor' of  hia  par* 
dbase^money,  and  it  is  not  urged  that  a  year  has  elapsed  from  tha^ 
iiate  80  as  W  bar  the^  siiit.  ^fhere'  Is  nothing  W  'sho\^  th&t '  tbd 
fdwer  appellate  Q^ouH^s^  mis-construed  thd  tef tn!^  of  the  admiu^ 
JdWation-paper' which  stippoVt  the  pliiiftiflfe' pf^fereritial  right  6t 
"^N-eniptidh^    1!he  second  objection'  fails,  aid' ii^e  i^nno't  i^-ope&  a 
4tt^8ttoii  decidfed  betweeh'tbe  parties  in  the  fori^tier  suit  The  lbttrth 
ind  fifth  pleas  have.no  force.    The  plaintiffs  Oaniiot  lie  liable  to 
I^Miy  to  defendants  ibe  interest  decreed  agaitif^t  them  in  the  suif 
brought  by  the  vendor  to  recover  his  purchase-money  ;  it  waf 
tl'6  part  of  the  purchase-mbriey,  Which  is  kl  I  the  plaintiffs  can  b^ 
6alled  on  to  pay,  and  the  former  suit  brought  by  the  pkintiffi^  wrfl 
be  no  bar  to  the  present  duit,  a^  with  r^fei*ence  to  tbe  debis?otl  hi 
iUe  former,  suit,  the  plaintiffs  have  now  obraihed  a  new  cause  of 
action. 

The  appeal  ^is  dismissed  with  costs. 

  Appeal  dismissed. 

FULL  BENCH. 


187^ 


JBtfore  Sir  JMert  Stmrtf  Kt,  Oki^JusHce,  Mr.  JmUce  P€ar$on,  Mr.  JutHce  SpankU^ 
amd  Sir  JutHee  (H4fidd 

'OAUfi^  ^AlirEAR  ahp  ahothbr  Q^KsSxiitn)  v.  IfUlCtAZ  ALI 

(DsFBimAiit).* 

Q^Hmmml  Ferrjf-^lecm^  Megulation  VI  of  1819— 7Z2^a%  of  dnUraei^Act  IX 

•  'jr  took  lilM«fof  tltr6eyeiCn  of  ii  Ctoreramte^fcny^  omni6itf4  iM^^ 
]U||i||trate^  who  ^^rthntod  tlie  l«Sfld  not  to  liadirlot  or  asngn  the  ioase  without  thf 
Imto  lioenae  of  the  Magistrate*  U  sabseqaently  admittMi  ^  at  hii  partner  to  share 
with  mm  e^uall^  in  the  profits  to  be  derived  from  the  lease  '  Htld  thai' such'  partn^ 
M^^hA  Mb       hy  Mstseb  of 'the  ooreimnt  not  to  onderiet  or  'aMlfn  'tfafid  leal«.  >  • 

Bptekl  lltri^  No.  11^  ctf  l)f72,  tlookfed  oh  the  1st  Aiigtet,  1879,  <l>ot«hiaWI, 

\  \A\        ■  ■      '    ■  I  ^!  ^ —  -«  ' —  > 

Appeal,  No.  Ill  bl  1878,  from  a  decree  of  iCaolfi  NaMr-ul-lah  Kh4ii|Bttl^ 
lyA'Bliiiii^  diiml  tiis  flat  Jiiiy,  t8l78.  ? .  . 


1879 
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HmM*  of  this  cMe  spiMr  fbAoieotij  fi»r Oii purpoM «r 
'  thbwpcrt  from  (be  ord^  of      High  Court  ( 8r AflPf,  J.  tai 

KM4II.  OLDflUDi  J.^Mamtox  Ali,  tbe  dtfendani  and  mpOBdant^  baU 

a  farmiBg  leiwe  of  certain  ferries  from  QoTemment,  fyom  hi  Ooto- 
ber,  1875,  to  30th  September,  1878,  and  bj  agreement  dated  Ittb 
Octoberi  1875,  admiUed  one  Badal  to  partnmhip  in  the  siid  l«ap^ 
Jt  is  asserted  by  the  appellant  that  one  Khnshali  Bam  obtaised 
•  deoree  a^inst  Badal,  and  cansed  his  share  in  the  farm  to  hs  it- 
taobed,  and  that  a  saz4wal  waa  appointed  to  make  eoUeolicBi,  tk 
incoQie  remaining  in  the  hands  of  deCsndant,  resfrnkdnL  SalM9- 
mentlj  defendant,  respondent,  bosigbi,  in  the  name  of  Khuijs 
JRfsan^  the  said  decree,  and  adrer^ed  for  sale  Badal*s  ioMwiC  m 
^  Yknn,  and  on  29ih  September,  1877,  Badal  sold  his  intmst  to 
|)laintiflr,  who  satisfied  the  decree.  Plaintiff  now  seeks  to  hare  Ik 
light  declared  to  receive  profits  nnder  the  terms  of  the  a^reeoMtt 
j^^id  18th  October,  1875,  and  to  superintend  and  ke^  an  aocoa&t|  u 
belMik  of  the  income :  also  to  recover  hb  share  of  the  profiti, 
nnder  the  terms  of  the  agreenmit,  from  1st  October,  1876,  to 
September,  1877,  a  period  of  one  year,  with  interest.  The  deftn- 
dant,  respondent,  does  not  dispute  that  he  admitted  pbunUff  W 
partnership  in  the  farm  under  the  deed  dated  18th  October,  1875,  bit 
pleads  that  the  contract  is  absolutely  void  with  referenoa  to  Ao 
provisions  of  section  23  of  Act  IX  of  187i,  aa  it  was  illegsl  to 
admit  a  $kikmi  partner  in  the  ferry  farm,  or  to  sub-lease  it,  under 
the  provisions  of  s.  8,  Regulation  VI  of  1819,  lEind  paragraphs  tl 
and  12,  Circular  Order  Mo.  22  of  1874,  and  paragraph  II  of  ths 
conditions  of  the  ferry  farm  granted  by  the  Magistrate. 

There  were  other  pleas  to  the  eflbct  that,  under  the  deed  of  IMi 
October,  1875,  Badal  obtuned  no  right  of  possesnon  or  power  of 
superintendence,  &c. ;  that,  during  the  first  year  of  the  parhienihqi^, 
the  boats  and  other  things  belonging  to  Badal  were  Bold  in  enco* 
iion  of  the  decree,  and  during  the  second  year  he  could  not  coUeet 
the  said  materials  for  the  bridge,  and  committed  a  breach  of  osn- 
'  baet ;  and  on  defendanVs  petition  the  Magistrate,  on  16th  Ooto-' 
ber,  1876,  deolaffed  the  $h^m%  parteeohip  and  sqb^lnn  to  he 
invidid,  ud  diB»Uow«d  it^  and  Wld  ddeBdMit|roqB9id«irti  mpm- 
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nble  fbt  •▼eiything ;  ancP  in  couMfqaeiioe  of  tbe  Vagittrsie^t  (»rder 

deftndaiit/  reBpondent,  oanoetled  the  oontmot  with  Budal  fr<Jm  '  ^^^^^ 

Oelober,  1876.  Th^^re  are  tlso  pleas  to  the  effect  that  the  aeconut  of  SBAVKAa 

profits  is  wrong  ;  that  defdtklant,  respondent,  did  not  reah'se  the>  KvwmMm: 

profits  as  alleged,  and  a  oonsiderable  snm  of  money  is  due  to  defen* 

4wt»  respondent,  from  Badlil  and  his  representatives  oa  aoooont  of 

profits,  expenses,  and  losses  relating  to  the  first  year  of  BadaPs 

partnership.  The  ahove  are  the  principal  pleas  taken  by  defendant^ 

reapondent,  in  the  Court  below.   The  lower  Court  dismissed  the 

maS^  holding  that  the  contract  on  the  p^rt  of  Mnmtaz  A  li,  defendant, 

mtA  Badal  is  absolutely  void,  upon  the  grounds  taken  by  tha 

dkjfbndanty  which  have  beea  referred  to  abore,  and  a  deoiyion  of  this 

dmri  (1)  has  been  cited  in  support.    In  my  view  tiie  decree  of 

tlie  lower  Court  cannot  be  maintained.   There  is  notbtegin  Begula- 

tion  YI  of  1819  which  makes  a  contract  of  the  nature  of  that 

between  defendant  and  Badal  illegal,  nor  has  the  OiranlMr  Order  Nob 

9$  of  1874  of  die  Executive  Engineer,  Allshabad  Division,  the  fbroo 

of  lawy  assuming  that  the  contract  is  forbidden  by  that  Cinndar; 

•t  war  aamiot  say  that  this  contract  is  void  Slider  the  two  firs^ 

ia  s.  Sd  of  the  Contract  Act,  and  we  cannot  hold  it  tp  be  void 

under  any  of  the  other  grounds  which  reude^  a  contract  abaolutdy 

wd.  Its  object  is  liot  fraudul^  .We  (»Q|iot  say  that  it  involves 

or  implies  iqfory  to  the  person  or  property  of  another,  or  thai  the 

doort  can  regard  its  object  as  immoraf  or  opposed  to  public  policy. 

There  will  be  nothing,  therefore,  to  reci^  this  contract  void^ 

•hsriutely  ulider  the  Contact  Act ;  aflcl^ou^l^Mittitaf  A\i^  in 

making  it,  may  have  traosgrcMsed  the  terms  of  iih  leafe  firom 

Oovemmoit,  the  contract  as  between  htm       Badal  wilfi^  valid 

and  an  action  on  it  maintainable,  which  may  be  mforced  for  dua^ 

ages,  if  not  for  specific  psrformaDee.  But  if  the  lease  is  perused, 

iiisnot  dear  thata^pustoefsiup  oeiilrnsl  of  the  kind  ime contrmry 

to  the  conditioiii  of  "the  lesise.  Oe  only  section  pomted  out  m 

dkaOowing  it  is  s.  1 1 ;  but  that  would  appear  to  lefer  to  a  sub-Jease 

or  a  transfer  and  not  to  a  <XKparimrdiip,  and  the  remedy  is,  under 

i^  in  the  MagistrflteV  own  hands,  l^  canoellfng  the  ordinal  kase 

and  fining  the  fafiuer;  and-wben  this  has  not  been  dene,  and  tb^  ' 

is.knowkdge  'of  the  lease/  it  iai|y  be  pcsauaied  tbeautboritisa  did 

no^ object, 

a}  Speoial  App4«I,  No,  m  oi  1672,  dtdM  on  ths  Tut  AiynlJOTH  onzsUMltd. 
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l^7f  [Rie'  grdNiifi^/iherefore,  6ti  wUoh  the  Ibwef  Ooiort  hnU  idmii- 

^^^^  0ed  tliift  suit  cannot  be  safttam^d,  and  the  suit  should  he  Iried  on  the 
%nkMm.hm  meHts.  It  may  be  noticed  that  it  is  asserted  that  the  Hagisirato  oq 
MdiitasAm  defendant's,  respondent's,  petition  of  the  l6Ui  Ootober,  1876,  dis* 
allowed  the  partnership,  and  defendant,  respondent  in  oooseqoenee 
danoelled  it :  whether  or  not  it  ceased  to  have  effeot  raiidly  }a  a  point 
whicli  mast  be  tried  with  the  other  points  raised  in  the  jdeadings. 
Since  the  lease  to  defendant,  respondent,  Mamtaa  AH,  has  oome 
to  an  end.  so  maoh  of  the  relief  sought  as  asks  for  superTisioii  of 
t}ie  fartn  cannot  be  granted,  assuming  this  relief  was  otherwise 
allowable.  i  • 

I  would  reverse  the  decree  and  remand  the  suit  for  trial  on  the 
merits ;  costs  to  follow  the  result 

'SPANKifl,  Ju-^.l  am  quite  of  the  same  opinion,  and  "woald  make* 
tlie  order  pruposed.  But  befor  *  doing  so,  as  the  jad>(ment  of  this 
Court  (I)  appears  to:  supplort  the  judgcnent  of  thd  lower  appellate 
Qourt,  it  would,  perhaps,  .b<9  better  to  refer  the  case  to  ti^e  FuU* 
Bendi  in  order  that  the  point  may  be  considered^ .  whether  or- not 
the  agreemenj;  made  mik  ihe  plaibtiff  in  this,  case  is  naU  and  vfAd 
for  th^  rdasoQB  at^signedtby-ihid  tower  appellate  Qpurt 

'    OLDFrtLD,  J.— r  concur  in  making  the  proposed  reference. 

Pandit  Ajudhia  Nath,  Babu  Oprokash  Chandar  Mukfttji,  and  ♦ 
Lala  fyim  Prasad^  for  the  appell^mt. 

'   Mr.  C(  nlait.  Shah  A$ad  Aliy  and  Mir  AlAar  HuMrn^  for  the 
rbspondeni  ^ 
The  following  judgments  were  delivered  by  the  Coart: 

Stuabt,  G.  J. — ^The  opinions  expressed  in  the  order  of  reforeaoe 
in  this  case  appear  to  toe  to  be  substantially  sowuL  Badal^  daim 
nnder  his  agreement  with  Mumtaz  Ali  oonld  not  be  made  goed 
against  the  Qovemment,  or  in  any  way  a|^inst  the  profits  ef  the 
ferry,  bnt  only  against  Mamta2  Ali  himself  personally^  and  ki  that 
light  0(mld  only  be  measured  in  damages^  and  a  oontrmel  h&tmm 
him  and  Mumtas  Ali  to  any  other  eflfoot  could  not  be  enforoed*  I 
am  dear,  therefore,  that  Badal  had  no  daim,  for  ipedfieperfonMMe, 
(1)  Spedid  Apped,  No.  119  of  187%  deeided  oathe  1st  Aurut,  187S,  aaiSpoHod. 
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so  far  as  the  subject-matter  of  the  Government  lease  to  Mumtaz 
Ali  Khan  was  concerned.  This,  however,  does  not  exclude  Badul's 
ctaiin  against  Mumtaz  Ali  for  damages.    As  to  the  case  decided  by 
this  Court  in  1872  (1)^  I  am  not  prepared  at  this  distance  of  time 
to  say  that  it  is  exactly  in  point.    I  observe  that  the  judgment  in 
that  case  states  that  it  was  admitted  by  the  appellant*s  pleader  that 
the  claim  for  possession  of  a  share  of  the  ferry  in  suit  was  unmain- 
tainable, and  it  clearly  was  so ;  but  if  so  the  claim  there  was 
different  from  that  pleaded  in  the  present  ease,  which  is  that  of  a 
shikmi  partner  suing  for  his  rights  under  his  personal  sub-contract. 
I  cannot  say  more  about  the  judgment  of  1872  (1),  as  the  record 
has  long  since  gone  back  to  the  district,  B&nda,  from  whence  it 
came.    I  would  answer  in  accordance  with  the  referring  order, 

Pearson,  J. — The  view  taken  by  the  learned  Judges  who  have 
made  this  reference  appears  to  me  on  consideration  to  be  more 
correct  than  that  taken  in  the  former  decision  of  1872  (1). 

Oldfiblo,  J.  (Spankib,  J.,  concurring) — We  adhere  to  the 
view  already  expressed  in  our  order  of  remand. 

The  Division  Bench,  following  the  judgment  of  the  Full  Bench, 
decreed  the  appeal,  and  remanded  the  case  to  the  Court  below  for 
trial  on  the  merits. 

Cause  rematided^ 


APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Spankic  and  Mr.  Justice  Oldjield. 

0 

HIRA  LAL  (Plaintiff)  ».  GANBSH  PRASAD  and  othubs  (Defbndants). 

Ad  XIX  of  187S  {N.-W.  P.  Land  Reoenue  Act),  m.  48,  88,  241,  cl.  (b)—  Vend,  rand 
Pwrchoier^ Agreement — Jurisdiction  of  Civil  Court — Cause  of  Action — Assemment 

of  Revenue. 

The  purchaser  of  a  certain  eatate  paying  revenue  to  Goyernment  agreed 
with  the  Tenders,  shortly  after  the  sale,  that  they  should  r^ain  a  certain  portion 
of  such  estate  free  of  rent,  and  that  he  would  pay  the  revenue  payable  in  respect 
of  such  portion.  In  1853,  in  a  suit  by  the  yendors  against  the  purchaser  to  enforce 
this  agreement,  the  Sodder  Court  held  that  the  reyenue  payable  in  respect  of 
such  portion  of  the  estate  was  payable  by  the  purchaser.  In  1875,  on  a  fresh 
(1)  Special  Appeal,  No.  119  of  1872,  decided  on  the  Ist  Aug  jst,  1872,  unreported. 
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fiettlement  of  the  estate,  the  representatives  in  title  of  the  purchaser  ap^ed  to 
the  settlemeut  officer  to  settle  such  portion  of  the  estate  with  the  representative 
in  title  of  the  vendors.  The  settlement  officer  refused  this  application,  but  it  wis 
subsequently  allowed  by  the  superior  revenue  authorities.  The  representatire  in 
title  of  the  vendors  tlien  sued  the  representatires  in  title  of  the  purchaser  io  the 
Civil  Court,  claiming  "  that  he  might,  in  accordance  with  the  agreement  between 
the  vendors  and  the  purchaser^  be  exempted  from  paying  revenne  in  respect  of 
such  portion^  as  against  the  defendants,  without  any  injury  to  the  GoTemment : 
that  the  defendants  might  be  ordered  to  pay,  as  heretofore,  such  revenae :  snd 
that  the  defendants  might  be  ordered  never  to  claim  or  demand  from  him  aay 
le venue  they  m.^gbt  be  compelled  to  pay  in  respeet  of  such  portion." 

Bald  per  Spanvib,  J.,  that,  assuming  that  the  agreeneot  between  tiie  vendors 
and  the  purchaser  was  enforceable,  the  act  of  the  defendants  in  moving  the  settle- 
ment officer  to  scttlo  such  portion  of  the  estate  with  the  plaintiff  gave  the  plaintifT 
ftcau^eof  action.  Also  that,  the  object  of  the  plaintiff's  suit  being  toobtkina 
declaration  that,  as  between  him  and  the  defendants,  the  latter  were  bound  to  pay 
revenue  in.  respect  of  such  portion,,  the  suit  was  not  barred  by  cl.  (6),  t.  2il  of  ^ct 
XIX  of  1873^  AIsj  that,  although  the  revenne  authorities  might  regard  the 
decision  of  the  Sadder  Court  as  binding  on  the  parties  then  before  the  Court,  for 
the  currency  of  tiio  then  settlement,  that  decision,  that  eetUemeot  baTiog 
expired  and  s.  83  of  Act  XIX  of  1873  ha?ing  come  into  force,  could  not  control 
the  power  of  the  revenue  authorities  to  settle  the  land  in  ^nestion  with  the 
plaintiff  who  was  its  proprietor. 

Bdd  per  Oldfield,  J.,  that,  with  reference  to  as,  ^S"  and  83  of  Act  XIX  of 
1373,  the  Ciril  Courts  conld  not  relieve  the  plaintiff  of  his  liability  to  pay  revenift. 

Held,  by  tho  Court,  that,  in  the  absence  of  proof  that  the  agreement  by  the 
purchaser  wsii  intcndei  to  extend  beyond  the  period  of  the  settlement  then  current, 
and  that  it  was  binding  upon  his  reprosentatives  in  title,  the  plaintiff  could  not 
obtain  the  declaration  which  he  sought. 

This  was  aa  appeal  to  the  High  Court  from  an  original  decree 
of  Bai  Makhau  Lai,  Subordinate  Judge  of  Allahabad,  dated  the 
29th  February,  1879,  dismissing  the  plaintiff's  suit  The  facta  of 
the  case  are  stated  in  the  judgment  of  Spankie,  J. 


Mr.  Conlan^  Mr.  Howard^  and  Lala  Ram  Prasad,  for  the  appel- 
lant. 

The  Senior  Government  Pleader  (Lala  / uala  Prasadjj  Munshi 
Sanuman  Prasad^  and  Babu  Oprakash  Chandar  Mukarjif  for  the 

respondents, 

^PANiiiE,  J.-— The  plaintiff,  appellant,  alleges  that  Sheo  Gholam 
Singh,  Beni  Singh,  and  Maidan  Kingh  were  the  owners  of  a  «ix 
mmad  share  ia  taluka  iMawaiya  in  the  district  of  Allahabad:  tbey, 
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joining  with  the  owners  of  a  five  annas  share  in  the  same  estate,  sold,  1879 
under  a  deed  of  sale  of  which  the  correct  date  is  not  known,  their  Hiba  Lac 
samindari  rights  to  one  Ghulam  Mahammad,  on  condition  that  i^. 
the  vendors  should  remain,  in  perpetuity,  in  possession  of  1,845  Pbasad. 
bighas  of  land  as  their  malikana^^^  without  payment  of  rent,  and 
the  rateable  Government  demand,  the  latter  being  payable  by  the 
Vendees,  along  with  the  revenue  of  the  remaining  portion  of  the 
©state  sold :  Ghulam  Muhammad  sold  his  right  to  Ghulam  Ali, 
who  again  sold  it  to  Dulhin  Begam,  the  wife  of  Ghulam  Ahmad, 
tind  she  transferred  it  to  the  defendants :  the  original  vendors 
Bold,  on  the  7th  January,  1851,  one  half  share  of  the  resumed 
maZtiana,  also  called  n^nX'ar,"  land  to  Lala  Madho  Prasad:  in 
the  course  of  time  after  his  death  this  share  passed  into  the  handsr 
of  Lala  Makhan  Lai  by  auction,  in  execution  of  a  decree,  held  on 
the  20th  January,  1873:  Makhan  Lai  died  on  the  15th  June,  1877, 
and  the  present  plaintifi"  is  his  brother,  and  the  proprietor  and 
in  possession  of  the  lands  in  dispute :  in  the  recent  settlement  the 
defendants  prayed  the  Settlement  Officer  to  exempt  them  from  the 
payment  of  the  rateable  revenue  of  these  lands,  and  to  make  the 
plaintiff  responsible  for  it:  the  Settlement  Officer  on  the  28th 
January,  1875,  rejected  their  prayer :  on  appeal  to  the  Commis- 
sioner, that  officer,  on  the  15th  August,  1875,  held  the  plaintiff  res-- 
ponsible  in  future  for  the  rateable  revenue  payable  on  the  land: 
the  Board  of  Revenue,  on  the  1st  September,  1875,  and  again  in 
review  on  the  23rd  Decemberi  1875,  affirmed  the  Commissioner'^ 
order^ 

The  plaintiff  desires  to  enforce  the  original  contraet  betweeti 
the  vendors  and  vendees,  whose  representatives  the  parties  to  the 
Buit  are,  as  against  the  defendants,  and  he  avers  that  on  the  l4th 
March,  1853,  a  similar  claim  regarding  this  "ndwiar"  land  Was 
decided  by  the  late  Sudder  Dewany  Adawlat  in  appeal  (1)  :  that 
decision  was  final  in  the  case,  and  is  binding  upon  the  present  defen- 
dants. The  relief  sought  by  the  plaintiff  is  as  follows  t  (i)  That  in 
accordance  with  the  original  contrdct  entered  into  between  the 
contracting  parties,  the  plaintiff  be  exempted  from  paying  the 
rateable  revenue  as  against  the  defendants  without  any  injury  to 
Government  i    (ii)  That  the  defendants  be  ordered  to  pay,  as  here- 

(1)    Sk^  Ghtdam  Singh  V,  Didhin  Begam,  S  8.  D.  A.  Rep.,  N.^W.  P.,  138. 


Digitized  by  Google 


418 


THE  INDIAN  LAW  RETORTS. 


[VOL,  XL 


is; 9       tofore,  the  revenne  of  those  lands:    (iii)  That  the  defendants  be 
ordered  never  to  claim  and  demand  from  the  plaintiff  the  reyenne 
o.         they  may  have  to  pay  for  those  lands. 

rs48AD.  rpi^^  defendants  contended  that  the  suit  was  not  cognizahle  by 

the  Civil  Court,  and  the  Settlement  Courts  had  full  power  to  assess 
tbo  revenue  upon  the  plaintiff,  the  revenue  being  payable  by  tbe 
person  in  proprietary  possession  of  the  land,  whether  or  not  it 
has  been  held  as  nankar^^  and  rent-free.  They  also  contend 
that  the  plaint  discloses  no  cause  of  action  against  them :  the  set- 
tlement orders  are  not  an  award  of  right  in  favour  of  defendants 
with  respect  to  the  land :  the  Commissioner  and  Sudder  Board  of 
Revenue  simply  declare  the  Government  right.  They  further  urge 
that  the  original  vendees  never  remitted  the  rent  in  perpetnity 
(naslan  bad  naalan),  and  if  they  did,  the  remission  could  only  bo 
legally  in  force  as  against  the  grantor  personally,  it  cannot  be  en- 
forced against  his  heirs  and  representatives :  the  decree  of  the 
Sudder  Dewany  Adawlat  (1)  referred  toby  plaintiff  cannot  control 
the  authority  and  powers  of  settlement  officers  whose  orders  are 
final  and  oonclusive.  They  also  state  that  the  extent  of  the 
nankar'*  land  has  been  wrongly  given  in  the  plaint. 

The  Subordinate  Judge  laid  down  two  issnes:  (i)  Whether  the 
settlement  order  holding  the  plaintiff  liable  to  pay  the  Qovemment 
revenue  gives  rise  to  a  cause  of  action  against  the  defendants  or  not, 
and  whether  a  suit  for  a  cancelment  of  such  a  settlement  proceed- 
ing is  cognizable  by  the  Civil  Court  or  not :  (ii)  Whether  the 
defendants'  predecessors,  having  remitted  in  perpetuity  the  rent  of 
the  land  in  suit,  had  taken  on  themselves  the  payment  of  it,  and 
whether  that  act  can  be  enforced  in  the  plaintiff's  favour  as  against 
the  defendants  or  not.  On  the  first  issue  the  Subordinate  Jndge 
held  that,  if  the  plaintiff  claims  to  have  been  originally  in  possession 
of  the  land  as  "  lakheraf^  without  payment  of  revenue,  and  that  tbe 
Settlement  Officer  had  assessed  it  with  revenue,  tbe  Settlement 
Officer's  order  might  be  the  ground  of  an  action,  but  the  suit  should 
bo  instituted  against  Government ;  but  if  the  plaintiff  means  thai 
the  original  vendees  had  taken  upon  themselves  to  pay  the  revenue 
of  the  land  in  dispute,  the  cause  of  action  would  accrue  on  tbe  date  od 

{l)Skeo  Qhulam  Bingh  r.  DMxn  Bdgetm,  8  6,  D.  A  Rep.,  N.-W.  138, 
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wfaioh  the  plaintiff  was  compelled  to  pay  the  revenue  for  defendants  :  )S79 
it  might  be  assumed  that  when  the  defendants  presented  this  peti-  hira  Lax, 
iion  that  the  plaintiff  should  be  made  to  pay  the  revenue,  their  v. 
proceeding  gave  a  cause  of  action  to  plaintiff :  but  the  Settlement  Pmasad, 
Officer  was  competent  to  cancel  the  maafi  grant  by  a  zamindar,  and 
to  make  the  settlement  with  any  one,  and  although  the  plaintiff 
does  not  ask  that  his  land  should  continue  free  of  rent,  yet  his 
prayer,  that  the  liability  for  payment  of  the  rent  of  the  land  in  suit 
which  has  been  imposed  on  him  by  the  Settlement  Officer  may  be 
removed  from  him  and  transferred  to  the  defendants,  is  one  opposed 
to  the  terms  of  s.  241  of  Act  of  XIX  of  1873,  On  the  second  issue 
the  Subordinate  Judge's  decision  is  not  quite  clear.  He  appears  to 
think  that  the  plea  of  defendants  was  based  on  s.  81  of  Act  XIX  of  . 
1873,  and  he  cites  it  as  in  the  margin  (1)  :  the  defendants  had 
stated  that  the  agreement  was  entered  into  in  1830,  when  the 
term  of  settlement  expired  :  none  of  the  parties  to  the  contract 
were  alive,  and  the  performance  of  the  contract  could  not  be  en- 
forced against  the  defendants.  This  plea,  however,  the  Subordinate 
Jadge  considers  that  he  is  not  called  upon  to  determine,  because 
he  finds  that  the  suit  in  the  shape  in  which  it  has  been  brought  is 
not  cognizable.  He,  therefore,  dismissed  the  plantiffs  claim  with 
K^osts.  It  is  now  mrged  in  appeal  that  the  order  of  the  superior 
settlement  authorities  declaring  that  the  plaintiff  was  liable  to 
pay  rent  on  his  holding  having  been  made  at  the  instance  of  the 
defendants,  the  lower  Court  is  wrong  in  finding  that  there  was  no 
cause  of  action  at  the  date  of  the  suit.  The  second  plea  urges  that 
the  land  being  held  rent-free  under  a  valid  and  subsisting  contract, 
and  the  defendants  having  ignored  that  contract  in  their  petition 
to  the  Settlement  Officer,  plaintiff  was  compelled  to  sue  them  in 
order  to  establish  their  liability  to  himself  to  continue  to  pay  to 
the  Government  the  rent  due  on  the  holding  under  the  terms  of 
the  contract.  The  third  plea  insists  that  as  the  land  had  been  held 
rent-free  for  years  prior  to  the  passing  of  Act  XIX  of  1873,  under 
a  judicial  decision,  the  Settlement  Officer  had  no  power  to  assess  the 

(O  Grants  of  land  beld  nnder  a  not  at  against  his  representattves  after 

wriUen  Instrnment  (whether  executed  his  death)  doring  the  continaance  of  the 

before  or  after  the  passing  of  this  Aet)  settlement  of  the  district  in  which  the 

by  which  the  grantor  expressly  agrees  land  is  sitaate,  which  was  current  at 

that  the  grant  shall  not  be  resumed,  the  date  of  the  grant, 
•haU  be  h«ld  Talid  as  against  him  (bat 


Digitized  by  Google 


420 


THE  INDIAN  LAW  RKPORTS. 


[VOL  It 


i«79        eaid  land  with  revenue:  the  lower  Court  had  applied  s.  241  erro- 
HiRA  Lal     neouflly  to  this  suit :  the  plaint  raises  no  question  in  or  by  which 
f>         the  interests  of  Qovernnient  are  concerned  or  prejudiced :  the 
Pbasad.      purpose  of  the  suit  is  to  have  it  declared  that,  as  between  plaintiff 
and  defendants,  the  latter  are  liable  for  the  payment  of  the  rent  of 
the  former's   holding :  the  present  claim  in  no  way  tends  to 
weaken  the  security  for  the  payment  of  the  Government  revenae; 
it  is  not  denied  that  the  land  is  liable  for  the  Government  demand. 

On  the  assumption  that  the  plaintiff  can  sue  to  enforce  the 
original  contract  of  sale^  as  made  between  the  original  vendors  and 
vendees,  it  must,  I  think,  be  held  that  the  act  of  defendants  in 
moving  the  Settlement  Officer  to  assess  the  revenue  of  the  land 
against  the  plaintiff,  and  to  relieve  them  of  all  the  liability  on 
account  of  it,  did  give  a  cause  of  action  to  the  plaintiff.  I  would, 
therefore,  determine  the  first  plea  in  his  favour.  I  would  also  say  ihit 
the  object  of  the  suit  appears  to  be  one  for  the  purpose  of  obtaining 
a  declaration  that,  as  between  plaintiff  and  defendants,  the  latter  are 
bound  to  pay  the  rateable  revenue  assessed  upon  the  land,  and,  there* 
fore,  it  is  not  one  which  is  barred  by  s.  241,  clause  (6),  Act  XIX  of 
1873.  The  plaintiff  does  not  sue  to  set  aside  the  order  of  the  Revenue 
Courts.  Nor  does  he  deny  that  the  Government  is  entitled  to  its  reve- 
nue upon  the  land.  But  he  prays  that  the  defendants  may  be  ordered 
for  the  future  to  pay  the  amount  themselves  in  accordance  with  the 
terms  of  the  contract.  With  such  an  order  in  his  favour  plaintiff 
believes  that  he  would  be  able  to  recover  annually  from  the  defendants 
whatever  he  may  have  been  obliged  to  pay  to  the  Collector  as  Govern- 
ment revenue.  The  circumstances  of  this  case  are  not  those  of  a  grant 
of  rent  -free  land  by  a  proprietor.  The  vendors  sold  all  their  rights  and 
interest  in  their  property  to  the  vendees,  reserving  to  themselves  the 
possession  of  l,84r5  bighas  of  land  to  be  held  by  them  rent-free  as 
"wawJkar,"  and  the  vendees  bound  themselves  to  pay  the  malguzari  of 
these  lands  to  the  Government.  It  appears  to  have  been  part  of  the  sale 
consideration,  or  of  an  "tjfcrar-nama"  or  deed  of  agreement  dated  the 
26th  April,  1831,  executed  after  the  sale-deed.  I  fail,  therefore,  to 
that  these  lands  can  be  regarded  as  rent  or  revenue  free  grants  by  the 
proprietor  or  any  other  unauthorised  person  to  which  the  provisiona 
of  the  Bengal  Regulation  XIX  of  1793,  Act  X  of  1859,  or  of  Act 
XIX  of  1873  could  apply.   There  was  no  application  made  by  a 
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proprietor  to  resume  a  renirfree  grant,  or  to  assess  rent^  as  payable 
to  the  proprietori  on  laud  held  rent-free  previous  to  the  passing  of 
Act  XIX  of  1873  under  a  judicial  decision.  Nor  was  there  any 
claim  to  hold  land  free  of  revenue  not  recorded  as  rerenuo-free. 
The  lands  were  held  rent-free  by  a  private  arrangement  between  the 
orginal  vendors  and  vendees,  and  by  the  same  private  arrangement, 
or  one  executed  shortly  afterwards,  the  vendees  bound  themselves 
to  pay  the  revenue  rate  on  the  lands  to  the  Government.  This, 
therefore,  is  not  a  case  in  bar  of  which  it  might  be  pleaded  that 
8.  79,  and  other  sections  of  Act  XIX  of  1873,  applied.  The  pay- 
ment of  the  Government  revenue  ha^  always  been  made,  and  the 
arrangement  made  in  1831  did  not  endanger  it.  These  remarks 
dispose  of  the  fourth  and  fifth  pleas  in  appeal. 

With  regard  to  the  third  plea,  I  cannot  say  that  the  Revenue 
Courts  were  bound  by  the  decision  of  the  late  Sudder  Dewany 
Adawlat  (1),  dated  the  14th  March,  1853.    The  Commissioner, 
whose  order  of  the  15th  April,  1875,  was  affirmed  by  the  Sudder 
Board  of  Revenue,  states  in  his  order  that  the  decree  was  not  with 
the  papers  in  the  record  before  him,  but  he  did  not  think  that  it 
eould  have  been  intended  to  extend  beyond  the  time  of  the  then 
existing  settlement,  and  irrespective  of  all  the  proprietary  changes 
that  might  take  place  in  these  particular  lands.    But  with  reference 
to  the  terms  of  s.  83  of  Act  XIX  of  1 873  he  considered  that  the  land 
was  chargeable  with  the  payment  of  the  Government  revenue.  This 
section  provides  that  no  length  of  rent-free  occupancy  of  any  land, 
nor  any  grant  of  land  by  the  proprietor,  shall  release  such  land  from 
its  liability  to  be  charged  with  the  payment  of  Government  revenue. 
The  defendants  moved  the  {Settlement  Officer  to  make  it  so  charge- 
able as  they  were  not  the  proprietors,  whereas  the  plaintiff*  was  the 
proprietor.    Indeed,  he  now  mentions  that  he  is  so.    It  is  the  rule 
of  the  Settlement  Department  to  make  under  s.  43  of  Act  XIX  of 
1873  the  settlement  with  the    proprietor  of  the  Ijyad.    In  this 
iBstance,  the  defendants  did  not  deny  the  plaintiff's  title  to  the  land, 
smd  the  judicial  decision  on  which  so  much  stress  is  laid  is,  as 
mm  be  presently  seen,  not  one  declaring  the  land  revenue-free  as 
against  the  Government,  but  one  that  declares  the  defendants 
then  could  neither  claim  rent  nor  revenue  from  the  plaintiff*  in 

(1)  8h^  GhvUtm  Singh  y.  Dulhin  Bcgam,  d     D.  A.  Rep.,  N.-W.  P.>  138. 


1879 


HiBA  Laii 
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1879  that  suit.  I  cannot,  therefore^  hold  that  the  Commissioner  and 
HiBA  Lal  Sudder  Board  of  Revenue  were  debarred  by  that  decision  from 
Oanesh  ^s^ssing  the  proprietor  in  possession  of  the  lands  with  the  Govem- 
I'KASAo.  ment  revenue  charged  upon  it,  and  in  exempting  the  defendants 
who  were  not  the  proprietors  of  the  land,  and  were  not  so  recorded 
in  the  new  settlement  record,  from  all  liability  with  respect  to  it 
In  the  suit  before  the  Sudder  Dewany  Adawlat  in  1853,  the  Set- 
tlement Officer  ^ad  enhanced  the  jama  of  the  talnka,  and  had  been 
induced  by  the  defendants  to  charge  the  rateable  rent  of  the  increase 
upon  the  plaintiff's  predecessors.  The  Settlement  Officer  by  an 
order  dated  the  15th  January,  1839,  did  so.  The  Judges  of  the 
Sudder  Dewany  Adawlat  certainly  do  find  that  the  conditions  of  the 
sale  deed  were  that  the  vendors  should  be  allowed  to  retain  posses- 
sion of  1,845  bighas  of  sir-land  free  of  either  rent  or  revenue.  But 
the  Court  also  held  that  the  Settlement  Officer  was  of  course  justi- 
fied in  assessing  the  jama  of  the  talnka  with  reference  to  the  pro- 
duce of  every  bigha  which  was  not  held  fent-froe  under  a  recog- 
nised Government  grant,  but  he  was  not  at  liberty  to  demand  pay- 
ment from  those  who  had  been  by  private  contract  exempted  from 
payment  of  either  rent  or  revenue,  contrary  to  the  agreement  en- 
tered into  between  the  parties.  The  Court's  judgment  goes  on  ta 
show  that  in  1831  the  Benares  Court  of  Appeal,  by  order  dated 
the  6th  May,  distinctly  ordered  the  matguzari  of  the  1,450 
bighas  should  be  taken  from  the  purchasers.  Shah  Muhammad 
Khan  and  others,  and  not  from  the  old  zamiudars.  But  this  Ghu- 
lain Muhammad  was  one  of  the  original  vendees  whose  names  were 
recorded  in  the  sale-deed,  though  the  real  purchaser  was  Ghulaia 
Ahmad,  whose  dependents  they  were,  and  as  the  Judges  of  the 
Sudder  Dewany  Adawlat  found  that  these  vendees  had  admitted 
their  liability  to  pay  the  revenue,  and  in  fact  had  paid  it  after  the 
sale  had  fully  operated,  they  very  reasonably  would  and  did  hold 
that  the  defendant  in  that  suit  was  not  at  liberty  to  take  rent  in  any 
shape  from  the  then  plaintiffs,  for  the  defendant  was  Dulhia 
Begam,  the  widow  of  Ghulam  Ahmad  referred  to  above  as  the  real 
purchaser.  During  the  current  settlement  at  least  she  could  not 
divest  herself  of  the  liability  to  continue  to  pay  the  Government 
revenue  on  these  lands.  When  the  settlement  had  expired  and  Act 
XIX  of  1873  came  into  operation,  s.  83  of  which  declares  that 
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no  leQgth  of  rent-free  occupancy,  nor  any  grant  of  land  made  by  ^^^^ 

the  proprietor,  shall  relieve  such  land  from  its  liability  to  be  charged     ^^^^  ^^^^ 

with  the  payment  of  Government  revenue,  the  judicial  decision  of  Q^NEaH 

the  Sadder  Dewany  Adawlat  in  1853  might  readily  be  regarded  I'rasad. 

by  the  Revenue  Courts  as  binding  on  the  parties  then  before  the 

Court,  and  for  the  term  of  the  current  settlement,  and  as  not  in  any 

way  controlling  their  power  to  assess  the  land  and  settle  it  with 

the  admitted  proprietor.    So  far  then  as  the  third  plea  contends 

that  the  superior  Revenue  Courts  had  no  power  to  assess  the  land  in 

dispute  with  revenue,  and  if  it  is  meant  to  urge  that  they  exceeded 

their  jurisdiction  in  doing  so,  it  fails  altogether. 

I  am  now  brought  to  the  consideration  of  the  most  important 
plea  in  the  case,  and  that  is  the  second.    If  the  alleged  contract  is 
valid  and  still  subsisting  between  the  parties,  it  may  be  that  the  plain- 
tiff is  entitled  to  the  declaration  for  which  he  prays.    There  is  no 
doubt  that  there  was  a  deed  of  sale,  and  that  there  was  subsequently 
on  the  26th  April  an  '^'itrar-nama "  or  agreement  between  the 
original  vendors  and  vendees,  which  latter  instrument  the  Judges 
of  the  Sudder  Dewany  Adawlat  believed  to  have  been  executed 
because  the  vendors  doubted  the  good  faith  of  the  vendees.  The 
Court  also  has  held  that  this     nankar  "  land  was  included  in  the 
sale.    The  judgment  states  that    in  a  proceeding  of  the  Benares 
Court  of  Appeal  under  date  6th  May,  1831,  the  Court  find  it  stated 
that  Shah  Muhammad  Khan  and  others,  petitioners,  had  represented 
to  the  Court  that  Mehdu  Singh  and  other  zamindars  had  sold  their 
eleven*anna  share  to  them  with  the  reservation  (  ba  istasnai  )  of 
1,450  bighas   sir   do  biswe  nankar  malikana   haq-i-khudy  and 
that  as  the  malguzari  of  this  excepted  land  was  payable  by  them 
(the  petitioners)  and  not  by  the  sellers,  they  prayed  that  the 
revenue  might  be  demanded  from  the  petitioners,  and  not  from 
tlie  sellers,  and  that  the  daataka  which  had  been  issued  against  the 
latter  might  be  recalled,  and  an  order  to  the  above  effect  was  passed 
accordingly:  the  obvious  meaning  of  the  passage  in  the  verna- 
cular above  quoted  is  that  the  old  zamindars  had  stipulated  that 
£hey  should  be  allowed  the  1,450  bighas  free  cfrenty  and  the  Court 
cannot  accept  the  construction  which  the  respondent  would  put  upon 
the  words,  viz.^  that  the  land  was  altogether  excepted  from  the  sale, 
nor  that  suggests  by  the  Principal  Sudder  Amin,  viz,,  that  all  the 
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petitioners  meant  was  that  the  revenne  of  the  1,450  bighas  should 
be  paid  by  the  old  zamindars  through  them^  and  not  direct  into  the 
Government  treasury." 

We  must,  therefore,  accept  the  Court's  judgment  as  final  as  to 
the  fact  that  the  land  in  suit  was  included  in  the  sale  in  1831,  and 
this,  indeed,  is  not  denied  by  the  defendants.  We  must  also  admit 
that  the  vendees  remitted  the  rent  of  1,450  bighas,  and  also  that  they 
bound  themselves  to  pay  the  Government  revenue  on  the  land. 

But  the  Court's  judgment  is  by  no  means  clear  as  to  the  exact 
conditions  of  the  deed  and  ikrar-nama  on  certain  very  material  points, 
and  if  the  decision  is  obscure  on  these  points,  the  decree  is  not 
clearer.  The  Court  decreed  in  favour  of  the  appellants  (before  the 
Court)  for  possession  of  the  land  exempt  from  the  payment  of  revenne 
and  wasitat  to  the  amount  claimed  by  them.  But  the  decree  is 
silent  as  to  the  duration  of  this  exemption  from  paying  revenue. 
Neither  the  sale-deed  nor  the  ikrar-nama  were  before  the  Court ;  ihe 
latter  instrument,  indeed,  was  filed  in  appeal,  but  was  not  pro- 
duced in  the  Court  of  first  instance.  The  Court,  therefore,  would 
not  admit  it  in  evidence,  considering  that  it  would  be  improper  and 
opposed  to  judicial  usage  to  do  so.  At  the  same  time,  however, 
they  state  thit  they  "  are  enabled  to  form  an  opinion  regarding  its 
contents  and  purport  from  the  secondary  evidence  adduced  by  the 
appellants."  This  admission  of  secondary  evidence  to  prove  the  con- 
tents of  a  document  which  they  might  have  allowed  to  be  filed,  if 
they  pleased,  would  now  be  regarded  as  equally  oppo^jd  to  judicial 
usage  and  practice.  It  is  most  unfortunate  that  the  document  was 
not  considered,  as  the  excuse  assigned  by  the  appellants  for  not 
producing  it  before  the  Subordinate  Judge  was  not  to  my  mind  at 
all  satisfactory.  They  said  that  the  opposite  party  had  by  a  ruse 
contrived  to  get  temporary  possession  of  it,  and  that  while  it  was 
thus  in  their  custody  they  fraudulently  made  certain  alterations  in 
it,  which  rendered  its  production  in  a  Court  of  Justice  impossible. 
Yet  they  did  produce  it  before  the  Sudder  Dewany  Ada^J** 
they  do  not  explain  how  they  again  got  possession  of  it  The  other 
side  might  have  said  with  some  show  of  reason  that  it  was  not  pro- 
duced in  the  first  Court,  because  it  bore  marks  of  fraudulent  al- 
teration, and  that  its  production  before  the  Appellate  Coilrt  was  with 
a  Tiew  to  prejudice  the  case  against  respondent* 
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However,  the  Oourt  accepting  the  secondary  evidence  has  not 
gone  further  in  declaring  the  nature  and  conditions  of  the  deed  of  Hiba  Lal 
sale,  or  after-aj^reement,  than  this  that  the  sellers  were  to  be  allowed  v. 
to  retain  possession  of  1,450  bighas  of  sir-land  free  from  either  rent  Prasad. 
or  revenue.  The  decisi<jn  does  not  say  whetlter  the  arrangement  is 
one  solely  between  the  parties  and  to  have  force  during  the  current 
settlement,  or  whether  it  is  binding  for  ever  on  the  parties  or  their 
heirs  and  successors.  I  cannot  find  in  the  judgment  any  trace  of 
a  condition  making  the  arrangement  one  that  was  to  last  for  ever. 
I  can  understand  the  vendors  receiving  for  their  own  support  a 
certain  extent  of  sir-lands,  but  no  plausible  reason  is  assigned  why 
the  vendee  should  pay  the  rateable  revenue  on  the  land  beyond  the 
term  of  iietttement,  apparently  then  about  to  commence  and  lasting 
for  thirty  years.  We  meet  with  cases  where  indulgence  is  shown 
for  a  term  of  settlement,  but  I  have  not  found  it  usual  in  my  ex« 
porienoe  that  vendees,  in  leasing  a  plot  of  land  to  the  vendors  and 
remitting  the  rent,  have  also  undertaken  to  pay  the  rateable  Gov- 
ernment demand  on  the  land  for  over. 

J  would  also  add  that  there  seems  to  have  been  contention  from 
the  very  first  regarding  the  transaction.  We  have  the  authority  of 
the  Sudder  Dewany  Adawlat  for  the  fact  that  a  deed  of  agreement 
was  executed  in  April,  1831,  to  make  matters  clearer,  because  the  - 
vendors  had  commenced  to  doubt  the  good  faith  of  the  vendees. 
If  this  were  so,  the  conditions  could  not  have  been  very  fully  stated 
in  the  deed  of  sale.  It  may  be  urged  that  the  circumstance  that 
the  defendants  and  their  predecessors  have  continued  to  pay  the  re* 
venue  for  so  many  years  is  in  favour  of  the  assumption  that  they  were 
bound 'by  the  contract,  and  must  do  so  for  ever,  as  long  as  they  were 
simply  transferees  by  private  sale.  But  I  would  answer  to  this, 
that  so  for  back  as  183 »  litigation  commenced  in  regard  to  the  plot, 
that  it  recommenced  in  1853,  when  the  opportunity  presented  it- 
self, and  that  when  the  settlement  had  expired,  and  a  new  settlement 
aiict  record  were  in  progress,  the  defendants  at  once  endeavoured  to 
relieve  themselves  of  any  liability  for  tha  revenue  of  this  land.  These 
circnmgtanoeB  show  that  the  liability  was  not  at  first  readily  accepted, 
and  has  not  been  admitted  subsequently.  There  was  little  expecta- 
tion sf(«r  the  judicial  decisions  in  1831  and  1853  that  any  attempt 
to  impose  rent  upon  the  land  would  be  successful,  and  since  1853 
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1879       and  during  the  currency  of  the  settlement  any  attempt  to  make  the 
'  UiwLA  Lal^  plaintiff  responsible  for  the  revenue  would  have  been  hopeless.  Bat 
V,        when  Act  XIX  of  1873  had  come  into  force,  a  new  settlement 
Frabad.  in  progress,  an  opportunity  was  offered  whereby  when  the  pro- 

prietary nature  of  the  plaintiff  was  admitted  and  recorded,  the  latter 
should  be  treated  as  proprietor  and  made  responsible  for  the  revenue. 
If  the  defendants  are  to  be  made  liable  to  plaintiff  for  the  revenue 
assessed  upon  his  holding,  it  must  be  shown  that  they  are  so  liable 
under  the  terms  of  the  contract  and  deed  of  agreement.  These 
instruments  are  not  before  us.  The  decision  of  1853  was  binding  on 
the  parties  then  before  the  Court,  one  of  whom  was  the  widow  of 
the  real  purchaser  of  the  zamindari  rights  of  the  vendors.  That 
decision  binds  those  parties,  but  as  pointed  out  it  nowhere  declares 
the  extent  of  the  liability  of  the  successors  of  the  original  vendors. 
In  the  absence  of  the  deed  of  sale  and  of  agreement  I  eannot  say 
whether  or  not  the  arrangement  was  to  go  beyond  the  current  set- 
tlement, and  whether  or  not  the  contract  bound  the  present  defendants 
I  have  advanced  reasons  for  believing  that  the  arrangement  was  not 
one  that  bound  the  parties  naslan  bad  naalariy^  and  in  the  absence 
of  the  original  documents  and  of  any  evidence  of  a  conclusive 
character  that  the  arrangement  was  intended  to  be  something 
more  than  a  personal  liability  attaching  to  the  vendors  during  the 
■  current  settlement,  and  that  it  was  to  be  regarded  as  imposing  a 
charge  on  the  property  of  the  vendors  in  future,  I  could  not 
decree  the  present  claim,  which  is  one  of  uuASual  character,  unsnp- 
portiBd  by  the  evidence  which  a  Court  ought  to  have  before  it  when 
declaring  any  liability  under  a  contract,  and  resting  solely  upon  a 
decision  passed  more  then  twenty  years  ago,  and  which  appears 
to  be  conclusive  solely  as  between  the  parties  then  litigating. 

Entertaining  this  view  of  the  case,  I  would  dismiss  the  appeal 
and  aiBrm,  though  for  different  reasons,  the  decision  of  the  lower 
Court  with  costs. 

Oldfield,  J.— Upon  the  questions  which  arise  in  this  iq>peai^ 
I  am  of  opinion  that  the  plaintiff,  who  is  proprietor  of  the  land, 
cannot  escape  his  liability  to  the  Government  for  the  revenue- 
assessed  on  this  land,  with  reference  to  the  provisions  of  ss.  83  and 
43,  Act  XIX  of  1873,  since  by  s.  83  no  length  of  rent-free  occu- 
pancy of  any  land,  nor  any  grant  of  land  made  by  the  proprietor^ 
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shall  release  such  land  from  its  liability  to  be  charged  with  the  pay-  1879 
ment  of  Government  revenue,  and  by  s.  43  it  is  obligatory  on  the  ~— — 
Settlement  OflEcer  to  make  the  settlement  with  the  proprietor  of  the  ^ 
land.    The  effect  of  these  sections  appears  to  me  to  be  to  render  PbIs^ad. 
the  plaintiff  liable  to  pay  revenue  to  the  State  upon  this  land, 
and  the  Court  cannot  give  the  relief  sought,  as  it  would  in  effect 
annul  the  settlement  and  relieve  the  plaintiff  of  a  liability  for 
revenue  to  the  State,  which  the  law  imposes,  nor  could  it  be  granted 
in  this  suit  to  which  the  Government  is  no  party. 

The  plaintiff  further  seeks  substantially  to  have  it  declared  that 
as  between  him  and  defendants  the  latter  are  bound  to  make  good 
to  the  plaintiff  the  rateable  amount  of  revenue  assessed  on  the  land 
and  payable  by  plaintiff  to  the  State;  and  he  seeks  to  impose  this 
liability  with  reference  to  a  breach  of  the  terms  of  the  original  con- 
tract by  which  the  original  vendors,  now  represented  by  plaintiff 
sold  their  property  to  the  original  vendees,  from  whom  it  has  passed 
to  the  defendants ;  one  of  the  conditions  of  the  sale  being  that  the 
original  vendors  should  not  be  liable  to  pay  revenue  on  a  certain 
quantity  of  land,  exempted  from  the  sale,  and  which  is  part  of  that 
now  in  suit.  Bat  I  am  not  of  opinion  that  this  liability  for  breach 
of  the  original  contract  is  shown  to  be  incurred  by  defendants. 
There  is  nothing  to  show  that  that  liability  was  other  than  one 
personal  to  the  parties  to  the  original  contract  The  defendants  are 
some  of  a  series  of  purchasers  of  the  property  sold,  and  the  cir- 
cumstance of  their  purchasing  the  property  will  not  suffice  to 
saddle  them  with  a  liability  for  breach  of  the  conditions  of  the 
original  contract. 

The  decision  of  the  Sudder  Dewany  Adawlat  on  which  plaintiff 
relies  was  one  in  which  Dulhin  Begam  from  whom  the  defen- 
dants have  obtained  the  property  was  defendant,  but  it  cannot 
be  said  to  have  gone  so  far  as  to  fix  this  liability  on  these 
defendants,  by  detennining  that  the  possession  and  ownership 
of  the  property  sold  under  the  original  contract,  carries  with  it  a 
liability  on  the  part  of  whoever  is  owner  to  make  good  loss  to 
the  original  vendors  or  their  representatives  incurred  by  a  breach 
of  the  original  contract.  I  therefore  concur  in  dismissing  the 
appeal  with  costs. 

Appeal  dUmUsed 
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187d  Brf(^  Mr.  Juttiee  Oldfield  and  Mr.  JusUee  SiraigkL 

July  14. 

-       HUSAIN  SUAH  and  others  (Plaintiffs)  v,  GOPAL  RAI  Aif©  anothie 

(Defendants)* 

Lawi-kolder  and  Tenant — Determination  of  title  under  a  lean  hy  a  Revenue  CwHmM 
application  under  8  39  ofAU  XVIII  of  W3  (N.-W.  P.  Rent  Art)^tie§  jwHcala, 

The  plaintiffs  in  this  suit,  land-holders,  had  caused  a  notice  of  ejectment  to  be 
served  on  the  defendauts,  their  tenants  under  a  lease,  on  the  ground  that  theteDan* 
cy  had  expired.  The  defendants  applied  to  the  Revenue  Court,  under  s.  39  of  Act 
XVIII  of  1873,  contesting  their  liability  to  be  ejected  on  the  ground  that  the  lease 
was  a  perpetual  lease.  The  Revenue  Court  held,  with  reference  to  the  word  "«<im« 
rari"  contained  in  the  lease,  that  the  lease  was  perpetual,  and  the  defendanti  were 
not  liable  to  be  ejected  The  plaintiffs  thereupon  sued  in  the  Civil  Court  for  the 
cancelment  of  the  word  ''tf^imrari"  in  the  lease,  on  the  ground  that  it  htdbeen 
inserted  fraudulently.  Held,  on  appeal  from  the  decree  of  the  lower  appellate  Court 
dismissing  the  suit  as  barred  by  the  decision  of  the  'Revenue  Court,  that  it  wm  not 
so  barred,  the  matter  in  dispute  being  peculiarly  within  the  jurisdiction  of  the  Civil 
Court,  and  not  one  which  a  Revenue  Court  was  competent  finally  to  detemune  oa 
an  application  under  s.  39  of  Act  XVIII  of  1873. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court,  to  which  the  plaintiffij 
appealed  from  the  decree  of  the  lower  appellate  Goart  dismissing 
their  suit. 

The  Junior  Oovemment  Pleader  ^Babu  Dwarka  Nath  Banarji) 
and  Babu  Jogindro  Nath  Chaudhri^  for  the  appellants. 

Munshi  Uanuman  Prasad,  for  the  respondents. 

The  judgment  of  the  High  Court  (Oldfield,  J. 
Straight,  J.)  was  delivered  by 

Oldfield,  J. — The  relief  sought  by  the  plaintiffs  is  to  hare  the 
word  utimra*ij^  or  perpetual,  cancelled  in  a  deed  of  lease  executed 
on  the  1 9th  July,  1864,  on  the  ground  that  this  word  was  fraudulently 
entered  in  the  deed  by  the  defendants  in  collusion  with  the  writerof 
the  deed.  It  appears  that  the  lessees,  who  are  the  defendants,  res- 
pondents, before  us,  applied  in  the  Revenue  Court,  under  s.  39  of 
Act'XVIll  of  1873,  to  contest  a  notice  of  ejectment  which  the  phun- 
tiflTs,  appellants,  had  served  on  them,  and  in  that  matter  they  pleaded 
that  they  had  a  right  of  occupancy  and  held  under  a  perpetual  lease. 

•  Second  Appeal,  No  76  of  1879,  from  a  decree  of  Babu  Eashi  Nath  Biswaih 
ordinate  Judge  of  Meerut,datel  the  8th  November,   1878,  afBmringa  decr^*' 
Muhammad  Mir  Badahah,  Monaif  of  Balandshahr,  dated  the  6th  Deoembei*)  ^^''* 
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rhe  Revenue  Court  decided  that  no  rigat  of  occupancy  had  accrued, 
since  twelve  years  had  not  expired  since  the  expiration  of  the  ten  years 
which  was  the  term  of  the  lease,  i.  e.y  from  1864  to  1874,  but  it  went 
on  to  decide  that,  with' reference  to  the  entry  of  the  word  istimrariy 
the  lease  must  be  held  to  have  been  given  in  perpetuity.    There  is 
clearly  some  inconsistency  in  the  finding,  which  makes  the  lease 
out  to  be  at  the  same  time  for  a  term  of  ten  years  and  in  perpetuity, 
but  we  are  not  concerned  with  the  point  now.    The  lower  appellate 
Court  has  dismissed  the  suit  on  the  ground  that  it  is  *  barred  with 
reference  to  the  decision  of  the  Revenue  Court  The  decision  of  the 
lower  appellate  Court  cannot  be  maintained.  The  question  in  this  suit 
is  the  fraudulent  insertion  in  a  deed  of  a  word  by  which  the  intended 
character  of  the  deed  is  altered,  and  the  object  of  the  suit  is  to  have 
the  terms  of  the  deed  corrected.  This  is  a  matter  peculiarly  within  the 
jurisdiction  of  a  Civil  Court,  and  was  not  one  of  those  which  a  Revenue 
Court  was  competent  finally  to  decide  in  the  matter  of  an  application 
made  under  s.  39,  Act  XVIII  of  1873,  however  sufficient  the  deci- 
sion may  have  been  for  the  purpose  of  disposing  of  that  application. 
We  reverse  the  decree  of  the  lower  appellate  Court  and  remand  the 
case  for  trial  on  thq  merits.    Costs  to  follow  the  result. 
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Before  Mr.  Justice  Spanhie  and  Afr,  Justice  Oldfidd.  -[879 

July  15. 

KANAHIA  AW)  AKOTHBB  (Plaintiffs)  t;  RAM  KISHEN  and 

0TBBR8  (DlCFBNDAMTS).  * 

Jwritdielion  ofCivU  and  Revenue  Courts— Act  XVIJI  of  1873  (N.-W.  P.  Bent  Act), 

ts.  98. 95. 

The  plaintifi^  in  this  suit  claimed  a  declaration  of  their  proprietary  right  in  res- 
pect  of  certain  lands  and  possession  of  the  lands,  alleging  that  the  defendants  were 
their  tenants,  and  liable  to  pay  rent  for  the  lands.  The  defendants,  while  admit- 
tiag  the  proprietary  right  of  the  plaintiffs,  alleged  that  they  paid  the  revenue  as- 
^mni  on  the  lands,  that  they  paid  no  rent,  aftd  that  the  t>laintifls  were  not  entit- 
led to  rent,  and  they  styled  themselves  tenants  at  fixed  rates.  Held,  on  appeal, 
that^  as  (he  defendants  sabstantially  denied  the  proprietary  title  of  the  plain- 
tifc,  SBd  setup  a  title  of  their  own,  the  claim  of  the  plaintiffs  for  a  declaration 
of  their  propriBtary  right  and  of  their  right  to  demand  rent  was  a  matter  which 
the  Civil  Court  loast  decide,  leaving  the  plaintiffs  to  sue  in  the  Revenue  Court  to 
ejeet  the  defendants,  and  to  recover  tent,  if  the  position  of  the  defendftnttf  aa  ten- 
ets were  eatoblished. 

•  Second  Appeal,  No.  207  of  1S79,  from  a  decree  of  Maulvi  Nasir  AU  Khan,  Sub- 
ordinate  Judge  of  Sahixanpur,  dated  the  11th  January,  1879,  reversing  a  decree  of 
»*lm  Ijihri  Frawd,  Munaif  ot  Peoband,  dated  the  13th  September,  1878. 
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1879  The  facts  of  this  case  are  suflSciently  stated  for  the  purposes  of 

Kamahia"*        report  iu  the  judgment  of  the  High  Court,  to  which  the  plaia* 
V,         tiffs  appealed  from  the  decree  of  the  lower  appellate  Court  dismiss- 
ing the  suit  as  cognizable  by  a  Court  of  Revenue  and  not  by  a 
Civil  Court. 

Munshi  Hanumau  Prasad,  for  the  appellants. 
Pandit  Nand  Lai,  for  the  respondents. 

The  judgment  of  the  Court  (Spankib,  J.  and  Oldfield,  J.) 
was  delivered  by 

Oldfield,  J. — The  plaintiffs  sue  to  obtain  possession  and  a 
declaration  of  their  proprietary  right  in  respect  of  37  bighas,  13  Bis- 
was of  land,  alleging  that  defendants  are  their  tenants  and  liable  to 
pay  rent  for  the  lanJ.  The  defendants,  while  professing  to  admittho 
plaintiffs'  title  to  bo  owners,  say  that  they  pay  the  revenue  on  this 
land,  pay  no  rent,  and  deny  the  plaintiffs'  right  to  rent,  and  they  call 
themselves  tenants  at  fixed  rates,  and  they  aver  that  the  case  is  Qot 
one  cognizable  by  the  Civil  Court.  The  Munsif  has  disallowed  this 
objection:  he  holds  that  their  defence  substantially  amounts  to  a  denial 
of  the  proprietary  title  of  the  plaintiffs  and  sets '  up  their  own  title, 
and  he  proceeds  to  decide  in  favour  of  the  plaintiffs'  title  and  rigbt 
to  demand  rent  from  the  defendants,  while  he  refers  the  plaintiffs  to 
the  Revenue  Court  to  eject  the  defendants  and  to  recover  rent  from 
them.  The  lower  appellate  Court  has  reversed  the  decree  and  dia- 
missed  the  suit  on  the  ground  that  the  Civil  Court  has  no  jurisdic- 
tion to  try  it.  Wo  are  of  opinion  that  the  view  taken  by  the  Mun- 
sif is  correct.  The  defendants  do  in  substance  deny  the  plaintiffa* 
title  as  owner  and  set  up  their  own,  when  they  aver  that  they  have 
a  right  to  pay  the  revenue  on  the  land  to  Uie  Government,  and  are 
not  liable  to  pay  renf  to  the  plaintiffs.  The  latter  have  clearly  a 
cause  of  action  for  obtaining  a  declaration  of  their  right  to  be  own- 
ers and  to  demand  rent  from  the  defendants,  and  this  matter  iaon^ 
which  the  Civil  Court  mast  decide,  leaving  the  plainti£b  to  lurre 
recourse  to  the  Revenue  Court  to  eject  the  defendants,  and  to  recor- 
er  rent  from  them,  supposing  their  position  as  tenants  is  established. 
We  reverse  the  decree  of  the  Subordinate  Judge,  and  i^ma&d  tto 
case  for  trial  on  the  merits,   Costs  to  follow  the  result. 

Cm9C  rcmawicd* 
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Effort  Sir  Hoberi  Stwrt,  Kt,  Chief  Justice,  arid  Mr,  Justice  Spanhie. 
QiNOARlHouABDiAMOP  KUAR  QIR  PRASAD,  a  mihor,  (Devbiidaiit)  v,  BANSI 

AND  ANOTHBB  (PLAlNTim.)* 

Efect  of  Registration  and  N^on- Registration— Optional  and  Compulsoiff  Registration — Act 
VIII of  1871  (Registration  Act)^Act  III  of  1877  {Registration  Act),  s.  50. 

ffeld  that  under  8. 50  of  Act  III  of  1877  a  document  of  'which  the  registration 
urn  oompulaory  under  that  Act,  and  which  was  registered  thereunder,  took  effect,  as 
rogardfl  the  property  comprised  in  the  document,  as  against  another  document  of  a 
prior  date,  relating  to  the  same  property,  executed  while  Act  VIH  of  1871  was  in 
toroe,  and  which  did  not  require,  under  that  Act,  to  be  registeredi  and  was  not  regis- 
tered under  it. 

This  was  a  suit  for  money  charged  upon  certain  immoveable 
property,  the  claim  being  based  upon  a  bond  dated' the  20th  August, 
1875,  given  by  the  owners  of  the  property  to  the  plaintiffs.  Under 
Act  Vni  of  1871,  the  Registration  Act  in  force  at  the  time  of  the 
execution  of  this  bond,  the  registration  of  the  bond  was  optional. 
The  bond  was  not  registered.    On  the  27th  September,  1877, 
the  property  in  suit  was  purchased  from  the  obligors  of  the  bond 
by  one  Oanga  Ram  on  behalf  of  the  defendant  Euar  Gir  Prasad, 
a  roiuor.  The  deed  of  sale  required  under  the  provisions  of  Act  III 
of  1877  to  be  registered,  and  it  was  duly  registered.    It  was  con- 
tended on  behalf  of  the  defendant  that  the  plaintiffs'  bond  being 
Qoregistered  could  not,  under  the  provisions  of  s.  50  of  Act  III  of 
1877,  take  effect,  as  regards  the  property  in  suit,  as  against  the 
deed  of  sale  which,  although  of  a  later  date,  was  duly  registered 
under  that  Aot*   The  Court  of  first  instance  allowed  this  conten- 
tioD,  but  for  reasons  which  it  is  not  necessary  to  state  held  that 
the  property  was  liable  irrespective  of  the  bond  for*  a  portion  of 
the  money  sought  to  be  charged  on  it,  and  gave  the  plaintiffs  a 
decree  to  that  amount  in  respect  of  the  property.    On  appeal  by 
the  defendant  the  lower  appellate  Court  held  that  the  provisions 
of  8.  50  of  Act  III  of  1877  were  not  applicable  in  this  case,  and 
oonsequently  the  deed  of  sale,  being  of  a  later  date  than  the  bond, 
did  not  take  effect  as  against  the  latter  document,  and  gave  the 
plaintiffs  a  decree  enforcing  the  entire  charge  they  claimed. 


*  Second  Appeal,  No.  1196  of  1878,  from  a  decree  of  Maulvi  Farid-ud-din  Ahmad, 
BvVMjrdinate  Judge  of  Aligarh,  dated  the  10th  June,  1878,  modifying  a  decree  of 
Baba  Gan^a  Sarau,  Munsif  of  Khair,  dated  the  30th  January,  1878. 
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The  defendant  appealed  to  the  High  Court,  raising  the  flame 
contention  as  he  had  raised  in  the  lower  Courts. 

Babws  Oprokash  "Chandar  Mukarji  and  J ogindro  Nath  ChwUfi, 
for  the  appeUant. 

Pandit  Ajudhia  Sath  $txid  Lala  ffarkUhen  Daa^  for  the  r^Bpond- 
-ents. 

^Stoart,  C.J.— The  Munsif  was  dearly  riglit  inholdmgttet 
^ihe  registered  sale-deed,  although  subsequent  in  date,  had  prefer- 
nence  over  the  unregistered  bond,  aod  the  Subordinate  Jndge  as 
'clearly  wrong  in  deciding  to  the  contrary.    In  stating  this  conchi- 
^ion  it  is  at  the  same  time  difficult  to  resist  a  certain  feeling  of  its 
injustice,  for  it  seems  unreasonable  to  allow  a  discretion,  and  at 
the  same  time  to  impose  a  penalty  or  disability  on  its  etercise. 
That  is  plainly  what  has  been  brought  about.    The  last  Registra- 
tion Act,  in  of  1877,  not  less  than  its  predecessors,  allows  a  dis- 
cretion as  to  the  registering  or  not  registering  certain  documents 
of  which  the  bond  in  this  case  is  one,  and  if  Such  an  instroment 
has  been  legally  and  validly  prepared  and  executed,  and  is  effec- 
tual for  its  purpose,  it  might  T}e  justly  contended  it  should  be  so 
Tis  -from  its  date.    Yet  one  can  appreciate  the  policy,  and,  in  a 
Teal  sense,  the  convenience,  of  compelling,  as  far  as  mjty  he,  tlie 
registrfltion  df  -the  contracts  of  the  people  of  this  countr/. 
Subordinate  Judge's  Temark  that  "  agreeably  to  the  principle  of 
the  law  no  law  can  have  retrospective  effect, "  is  generally  correctj 
and  a  right  once  conferred  by  la'w  cannot  Tbe  taken  away  by  imp'J* 
cation,  and  if  we  had  nothing  but  s.  50  itself,  we  miglit  possibly  Irave 
applied  these  principles  of  law  to  the  present  case,  and  have  held 
that  the  sale-deed  of  1877,  although  registered,  had  no  priority 
over  the  mortgage  of  1875.    But  the  "  explanation^''  appended  to 
s.  60  removes  all  doubt,  and  may  be  said  to  have  a  repealing  effect 
by  expressly  negativing  the  application  of  the  principles  of  la^ 
referred  to.    On  the  other  hand,  Act  III  of  1877  does  not  affect, 
in  the  souse  of  invalidating,  the  class  of  instruments  mentioned  w 
s.  18.    It  simply  says  that  such  instruments,  if  registered,  shall 
have  preferenoe  over  any  other  unregistered  document  relating  ^ 
the  same  property,  and  such  a  law  it  was  quite  competent  to  tho 


Legislature  to  pass.    The  meaning,  however,  of  s.  50  of  Act 


III  of 


Digitized  by  Google 


ALLAHABAD  SERIES. 


.433 


1877,  together  with  the  explanation  appended  to  it  respecting  the 
three  preceding  Registration  Acts,  is  too  clear,  and  as  that  section 
provides  the  law  to  be  applied  to  the  present  case,  we  cannot  do 
otherwise  than  hold  that  the  sale-deed  of  the  27th  September,  1877, 
has  preference  over  the  previous  mortgage-bond  of  the  20th 
Augast,  1875,  We  mnst^  therefore,  reverse  the  judgment  of  the 
Subordinate  Judge  on  this  point,  and,  with  this  decision,  send  back 
the  case  to  him  for  disposal  on  the  merits,  costs  to  abide  the  result. 

Spankib,  J. — The  ruling  of  the  Subordinate  Judge  appears  to 
l>e  wrong.  Under  the  provisions  of  s.  60,  Act  III  of  1877,  the 
defendant's  instrument,  which  is  registered,  would  take  effect  as 
iBgainst  the  plaintiffs',  which  might  have  been,  but  was  not  register- 
ed under  Act  VIII  of  1871.  The  defendant's  instrument  was  exe- 
txrited  after  Act  III  of  1877  came  into  operation.  The  plaintiff^s'  deed 
was  executed  after  the  1st  day  of  July,  1871,  and  was  not  registered 
under  Act  YIII  of  1871.  It  is  therefore  "  unregistered"  within 
the  meaning  of  the  explanation  appended  to  s.  50  of  the  new  Act 
HI  of  1877.  The  appeal  on  the  part  of  the  defendant  was  not  de- 
trided  by  the  lower  appellate  Court  on  the  merits.  I  feel,  therefore, 
the  necessity  of  reversing  the  decision  of  the  Subordinate  Judge  on 
the  point  oTIaw  and  would  remand  the  case  to  him  for  trial  on  the 
points  regarding  which  the  parties  are  at  issue.  Costs  to  abide  the 
TesuH  of  a  new  tria^L 

Cause  remandecL 
before  Mr.  Justice  Span'kle  and  Mr.  Justice  Oldfietd. 
LACHHI  N  A  RAIN  (Plaintipf)  t.  WILAYTI  BEG  AM  and  OTfiERs  <BE7Ein3AMTs).« 
Uift^HiegdSL  conMidtration-^Tmrnorttl  contideraiion. 

In  tbe  3rear  1876  H  made  a  ^{t  of  certain  immoTeablo  property  to  who 
was  bis  mistress  b<it  lived  with  him  at  his  wife,  on  .condition  of  her  continuing 
to  be  his  wife  and  remaining  obedient  to  him,  her  husband.'^  H^acqaireJ  posses- 
■sion  of  llie  property  in  rfrtne  of  the  gift,  and  had  held  it  tor  eight  years,  when  a 
mdttor  of  H,  under  a  decree  enforcing  a  debt  created  by  H  snbsequontly  to  the 
<gift,  sued,  amongst  other  tbingi,  for  a  declaration  that  the  gift  was  luralid,  as  it 
had  b^en  made  for  on  illegal  consideration,  viz .  the  future  immoral  co^habitation  of 
W  with  tt^  Held  that,  assaming  *  hat  the  consideration  for  the  gift  was  illegal,  in 
the  absence  of  fraud,  the  gift  could  not  be  set  aside  so  many  years  after  W  had 
acquired  possession  therennder.    Ayersi  v.  Jenkins  (1)  followed. 

•  First  Appeal,  No.  9  of  1879,  from  a  decree  of  Maulvi  Maqsud  Ali  Klian,  Sub- 
ordinate Judge  of  Bareilly,  dated  the  13th  September,  1879. 

Cl>  L.  R.,  16  Bq.  275. 
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The  facts  of  this  oase  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court,  to  which  the  plain- 
tiff appealed  from  the  decree  of  the  Court  of  first  instance  dismissing 
his  suit. 

Mr.  Conlan,  the  Junior  Oonernment  Pleader  (Babu  Dwarlca 
Nath  Banarji)y  Pandit  Biehambhar  Nath^  and  Mir  Zahur  Bu%ain^ 
for  the  appellant. 

Messrs.  Colvin^  Ross,  and  Vansittartj  Pandit  AjudlUa  Nath^  and 
Shah  Amd  AHj  for  the  respondents. 

The  High  Court  (Spankib,  J.  and  Oldfield,  J.)  delivered  the 
following 

Judgment. — The  plaintiff,  Lachmi  Narain,  alleges  that  the  defen- 
dant Captain  TV.  Hearsey  borrowed  money  from  him  on  a  bond 
dated  3rd  February,  1873,  and  again  other  sums  from  7th  Septem* 
ber,  1873,  to  27th  October,  1876,  and  a  further  sum  on  a  bond  dated 
21st  March,  1874.  The  plaintiff  obtained  decrees  against  him,  and 
before  judgment  had  attached  certain  properties,  t.«.,  mauza  Kareli, 
mauza  Bokhara,  mauza  Pahajganj,  mauza  Lissia  Ghulam,  and  a 
share  in  mauza  Eargina.  The  defendant  Wilajti  Begam,  who  is  the 
mother  of  the  other  minor  defendants,  claimed  these  properties  in 
lier  own  right  and  that  of  her  children,  on  the  ground  that  they  had 
been  conferred  on  them  by  Captain  Hearsey,  and  the  properties 
were  released.  The  relief  sought  by  plaintiff  is  substantially  to 
have  declared  the  nature  of  the  right  of  Captain  Hearsey  in  the 
properties,  that  Wilayti  Begam  has  no  right  in  them,  and  that  tlie 
other  minor  defendants  have  only  a  life-interest  in  them,  and  that  the 
right  and  interest  of  Captain  Hearsey  in  the  property  may  be  de- 
clared liable  to  sale  in  execution  of  the  plaintiff's  decrees.  Wilayti 
Begam  replied  that  these  properties  had  been  given  to  her  and  her 
children  absolutely  by  Captain  Hearsey,  three  years  before  the 
plaintiff  became  a  creditor  of  Captain  Hearsey,  and  that  Captain 
Hearsey  ceased  to  have  any  interest  in  them ;  and  Captain  Hearsey 
replied  to  the  same  effect.  The  Subordinate  Judge  has  decided 
that  there  was  a  gift  of  the  properties  made  by  Captain  Hearsey  in 
consideration  of  love  and  affection  for  Wilayti  Begam  and  his  chil- 
dren, and  that  it  was  fully  carried  out  by  transfer  of  possession  to 
them.    There  was  no  fraud  on  the  plaintiff  in  the  matter,  for  at  the 
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time  Seaisey  wis  in  affloent  drctttostanoed,  and  the  debt  which  he  ^^^^ 
iae^tted  to  plaintiff  was  inctilTed  after  the  ^ft  had  been  made,  and  tiick^ 
he  finds  that  th^  properties  were  not  hypothecated  jn  the  pUinti^s  tfABitn 
bonds^  a  fket  the  Sbbordinale  Jndge  thinks  afibrd^  an  Argntneht  in  WilIt/i 
fkTOiif  of  tiie  fact  that  they  hid  been  aliready  transferred  to  defend- 
mtBf  and  tbat  the  transfefr  Was  known  to  the  plaintiff,  who  otherwise, 
being  Well  aeqnaihted  i^ith  Heiirsey'i^  affairs,  wonld  have  insisted  oh 
their  being  pledged  as  sdcnrity  for  the  money  he  waS  lending.  The 
BiAxsdfeiato  Jndge  finds  that  the  gift  iris  made  to  Wilayti  Begain 
by  Oajitttin  Hearsey,  who  regarded  her  as  his  wife,  on  condition  of 
her  eoAChitting  his  wife,  and  to  the  chiMren,  on  the  condition  of  their 
a^flierlDg  to  the  Oiristian  religion,  and  he  disallowi^  the  phsi  that 
sinee  it  is  admitted  Wilayti  Begam  wAs  not  his  married  wife,  but 
only  his  ndstress,  the  condition  was  really  one  for  continnance  of 
conenbinage,  and  immoral,  and  the  transfer  nnll  and  void  in  conse- 
qnenee.  On  ilris  point  Ihe  Snbordinate  Jddga  remarks  that  i  Wilayti 
Begam  is  at  least  the  mother  of  Mr.  Hearsey's  children,  and 
Uvea  with  him  as  his  wife :  nnder  these  circamstancea  he  made 
the  gift  of  the  property,  having  considered  it  his  dnty  to  snpport  and 
provide  for  them,  bnt  as  Wilayti  Begam  was  of  different  ieligibti 
and  the  children  were  minors,  he  introduced  conditions  calculated  to 
to  invididate  the  title  of  the  transferees  in  case  of  their  deviation 
and  farther  on  in  his  judgment  be  seems  to  consider  that  the  gift 
having  taken  efi^  cannot  be  set  aside  at  the  instance  of  the  plaidtiff, 
and  he  dismisBed  the  suit.  The  questions  which  we  have  to  detet-* 
mine  in  appeial  aore  (i)  whether  there  was  an  actual  gift  which  took 
eSeot  and  became  operative  by  transfer  of  possession ;  (ii)  its  natiire, 
what  intereat  the  transferrees  took  under  it,  and  whethef  anything 
remained  to  Gaptain  Hearsey  which  can  be  taken  id  exeeutien  of 
]^aintiff'»  decrees  ;  (iiO  whether  the  gift  to  Wilayti  Begam  can  be 
set  aside  in  tins  suit  as  illegal  and  immoral.  (After  determining 
tiiat  there  was  an  actual  gift  which  took  effect  and  became  opera- 
tive by  transfer  of  possession,  and  that  in  virtue  of  the  gift  the 
pro^rfy  vested  absolutely  in  the  donees^  and  no  interest  in  the  pro- 
perty remained  to  Hearsey,  which  could  be  sold  in  execution  of  a 
decree,  the  judgm^t  continued  :)  Nor  are  we  of  opinion  that  the 
bequest  to  Wilayti  Begam  can  be  set  aside  by  the  plaintiff,  and  the 
property  be  taken  in  execution  of  his  deci^ees,  on  the  ground  of  ille- 
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gality.  It  IS  qmie  trae  that  she  is  not  the  married  wife  of  Hearsey, 
and  that  their  connection  is  open  to  the  charge  of  immorality,  bnt  it  ia 
dear,  in  making  this  beqnest  to  her,  he  regarded  her  in  the  light  of  a 
wife  and  the  mother  of  his  children,  and  it  appears  to  ns  that  the 
consideration  he  had  in  mind  in  making  the  gift  may  be  hdd  to 
have  been  rather  her  continuing  to  remain  and  discharge  herdnties 
to  the  children  she  had  by  him,  than  the  continuance  of  their  illicit 
intercpursOi  for  it  mnst  be  remembered  he  ccmsidered  his  state  of 
health  at  the  time  to  be  precarious,  and  a  personal  object  does  not 
appear  to  have  aotnated  him.  The  imputation  of  an  immoral  object 
is  based  solely  on  some  words  which  sqppear  in  Hearsey'sapplicatioits 
for  mutation  of  names,  viz.,  the  words,  on  condition  of  her  ooatin- 
ning  to  be  my  wife  and  remaining  obedient  to  me,  her  husband," 
but  there  is  nothing  in  these  words  by  themselves  to  support  the 
imputation,  but  it  is  sought  to  attach  an  immoral  object  to  Uiem  on 
the  ground,  though  she  is  referred  to  as  his  wife,  she  was  his  nustress^ 
but  when  explained  by  all  the  circumstances  the  object  implied  in  the 
words  does  not  necessarily  appear  to  have  been  suoh  as  is  hnpnted. 
Nor  should  we  be  disposed  to  aHow  this  plea,  ck>  as  to  l^sdnd  the  be- 
quest, and  make  the  property  available  as  Captain  Hearsey's  to  satisfy 
plaintiff's  claim,  so  many  years  after  the  donees  had  taken  pomession 
under  the  bequest.  On  this  point  we  may  refer  to  Ayerat  v.  JenHns 
(1),  as  the  principle  on  which  that  case  was  decided  seems  applicable 
here.  It  is  not  pretended,  nor  can  it  be  shown,  that  the  bequests  were 
made  in  fraud  of  plaintiff.  On  the  contrary  there  is  evidence  to 
show  that  at  the  time  Captain  Hescrsey  had  a  balance  in  plaintiff's 
bimds  of  over  a  lakh  of  rupees,  and  the  loans,  the  subject  of  this  wit, 
were  taken  some  years  after  the  bequests  had  been  made,  and,  as 
remarked  by  the  Subordinate  Judge,  it  is  a  significant  &ct  that 
while  other  property  was  pledged  for  the  loans,  these  properties 
were  nol,  and  as  plaintiff  was  well  aware  of  Captaia  Hearsay's 
affairs,  the  reason  why  the  plaintiff  did  not  insist  on  their  being 
pledged  may  well  be  that  he  knew  they  had  passed  out  of  Captain 
Hearsey's  hands.  We  have  now  disposed  of  all  the  material  pleas 
in  appeal,  and  there  is  no  force  in  the  last  objection  as  to  costs.  We 
dismiss  the  appeal  with  oosts« 

(1)  L.  R.|  16  Eq.  275. 
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Before  Sir  Robert  Sluarty  Kl.,  Chitf  Justice,  and  Mr.  Justice  Spanl-ic.  3879 

September  1. 

ABLAKBRAI  AND  OTHERS (DRPENDAWT8)  r.  SALIM  AHMAO  KHAN  ^  

(PLIIKTIFFJ  • 

^mitforcancetmentoflcafte^Brmch  of  cynditlnns  inrolrhifj  forffitur^'^Act  XTIff 
of  1»73  (iV.-IT.  r.  Bent  Act),  *.  93,  cl.  (c) 

Tfie  pliintif*,  the  representative  in  title  of  a  lessor,  aned  nndcr  cl.  (c),  b  93  of 
Act  XV III  of  1873,  for  the  ctfncelnient  of  a  leaso,  on  three  gronnds,  viz ,  on  the 
ground  that  the  lessees  had  paid  the  rent  to  the  Collecior,  on  account  of  the  rerenne 
tiae  in  respect  of  the  estate,  instead  of  to  him  ;  sccandlj,  on  the  ground  that  they 
liad  failed  to  pay  certain  instalments  of  rent  on  the  doe  dates  ;  and  thirdly,  on  the 
RrcMsnd  that  they  had  planted  trees  and  snnk  wells,  and  allowed  their  tenants  to  do 
the  same,  without  the  lessor's  consent ;  thereby  comniitting  breaches  of  the  condi- 
tions of  the  lease  in Tolving  its  forfeiture.  Held,  on  the  construction  of  the  lease, 
witli  reference  to  the  first  grodnd.  that  as  the  lease  was  intended  to  be  perpetual,  and  as 
the  rent  had  been  liaid  to  the  Collector  for  many  years  under  an  arrangement  effected 
between  the  parties  to  the  lease  and  it  was  not  shown  that  the  plaintiff  had  repu- 
diated this  arraogement  (eren  if  he  had  the  power  of  so  doinj?)  or  demanded  pny~ 
ment  of  the  rent  directly  to  himself,  payment  of  rent  by  the  lessees  to  the  Colleofcor 
did  not  amount  to  a  breach  of  the  conditions  of  the  lease  :  with  reference  t«  the 
•econd  ipronnd,  that  the  lease  being  intended  to  be  perpotoal,  and  no  arrears  of  rent 
bein^  doe,  irregularity  and  unpnnctualify  in  the  payment  of  the  instalments  of 
rent  in  question  were  riot  breaches  of  the  conditions  of  the  lease  inroWing  its  for- 
feiture :  and,  with  reference  to  the  third  ground,  that  the  condition  a^  to  the  plant- 
ing^ of  trees  i^nd  sinking  wells  being  merely  a  prohibition,  and  not  a  condition  the 
brcuch  of  which  involved  the  forfeiture  df  tho  lei^e,  the  lease  could  not  be  cancelled 
beoMs^  tlie  lessee^  had  planted  trees  or  sunk  wjlls  and  allowed  their  tenants  to 
do  the  same,  without  the  lessor's  coiisent. 

lidd  also  that,  assuming  thfrt  the  lessor  was  entitled,  on  the  third  gronnd,  to  the 
6!incelment  of  the  lease,  cancelment  was  not  to  be  deemed  the  invariable  penalty 
for  th«  hroich  of  such  a  condition  as  that  mentioned  in  that  ground.  The  Full 
Bench  ruling  io  Sheo  Chuhtn  v.  Bustunt  Singh  (1)  followed* 

Tfils  was  a  suif,  under  cl  ((?),  s.  93  of  Act  XVIII  of  1873,  for 
the  cancelment  of  a  lease  dated  the  7th  December,  1838.  The 
niaterial  portion  of  this  lease  was  as  follows  :  "  As  tho  lessee  has 
:l.greed  to  take  a  permanent  lease  of  iiiauza  Darsan  from  the  be- 
ginning of  1246  fasli  at  an  annual  rent  of  Rs.  1,111  (sicca)  and 
has  execilted  a  kabuliyat,  therefore  this  lease  is  granted  to  him  : 
he  shall  now  bold  possession  as  mustajir  aild  shall  consider  th«9 
fuISlment  of  the  following  conditions  to  be  the  means  of  his  continn- 

•  Special  Appeal,  No.  1021>  of  1S77,  from  a  de<iree  of  J.  W.  Power,  Esq.,  J  i 
of  Qhixipar,  dat^dtbe  8th  August,  1877,  affirming  a  decree  of  A.  B  C.  Casey,  ICsq., 
AtsistaHt  Collector  of  the  first  class,  dated  the  26th  June,  1877. 

(1)  H.  C.  R.,  N.-W.  P.,  1871,  p.  232. 
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ing  to  be  lessee  :  (i)  he  shall  pay  the  rent  annnally,  instalment  by 
,  instalment,  from  the  month  of  Knar  to  the  month  of  Baisakb,  at  the 

times  fixed  by  tlie  Government  for  the  payment  of  instalments  of 
^^^^Ku^^^  revenne  ;  in  case  the  rent  is  not  so  paid,  all  his  property  moveable 
and  immoveable  sliall  be  sold,  and  the  proceeds  of  such  sale  shall  be 
deposited  in  th9  Government  treasury  towards  satisfying  any  arrears : 
(ii)  he  shall  not  allovv,  without  the  lessor's  permission,  any  one 
to  plant  treo<»,  dig  tanks,  or  sink  wells,  neither  shall  he  himBelf 
do  siioh  things  :  as  long  a?  the  lessee  or  his  heirs  shall  oontinue 
to  pay  the  rent  annually,  instalment  by  instalment,  the  lease  shall 
rem  iia  in  force,  but  if  even  one  instalment  falls  into  arrear  the 
loase  shill  become  null  and  void,  and  shall  be  cancelled".    It  ap- 
peared that  for  many  years,  by  an  arrangement  between  the  parties  to 
the  lease,  the  lessee  had  paid  the  rent  into  the  Government  treasury 
on  account  of  revenue  instead  of  to  the  lessor.  The  plaintiff  who  bad 
purchased,  on  the  20th  November  1 876,  the  rights  and  interests  of  the 
lessor,  claimed  in  his  plaint  the  cancelment  of  the  lease  on  the  ground 
that  the  defendants  had  failed  to  pay  instalments  of  rent  due  severally 
on  the  15th  November,  1876, 15th  January,  1877,  and  1st  May,  1877, 
on  the  due  dates,  and  that  they  had  allowed  their  tenants  to  plant  trees 
and  sink  wells,  and  had  themselves  planted  trees  and  sunk  wella^ 
without  the  lessor's  permission.    The  Court  of  first  instance  held 
that,  as  the  defendants  had  failed  to  pay  the  instalments  of  rent  io 
question  punctually,  a  breach  of  the  conditions  of  the  lease  involving 
its  forfeiture  had  taken  place,  and  gave  the  plaintiff  a  decree  can- 
celling the  lease.    On  appeal  by  the  defendants  the  lower  appellate 
Court  concurred  in  the  decision  of  the  Court  of  first  instance  and 
affirmed  the  decree  of  that  Court. 

The  defendants  appealed  to  the  High  Court,  contending  that 
the  lease  was  intended  to  be  a  perpetual  lease,  and  on  a  proper 
construction  of  its  terms,  a  failure  to  pay  an  instalment  of  reni 
when  due  did  not  involve  the  forfeiture  of  the  lease. 

Mr.  Conlan  and  Lala  Lalta  Prasad^  for  the  appellants. 

Pandit  BUhamhhar  Nath  and  Shah  Asad  AH,  for  the  respondeoi. 

The  High  Court  (Stuart,  C.  J.  and  Spankie,  J.)  remanded  the 
case  to  the  lower  appellate  Court  for  the  trial  of  the  issues  stated  uj 
the  following 
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Obder  of  RBMANP.—We  are  of  opinion  that  the  pleas  in  1879 
special  appeal  muist  be  maintained.    The  lower  appellate  Court   ^b^akh  r 
remarks  that  some  years  ago  Nawal  Kishore,  representative  of  v. 
the  deceased  Babu  Ram  Ratan  Singh,  one  of  the  original  les-  ^^^Kha"!'*'* 
8ors  in  183^^  of  the  village  in  suit,  fell  into  difficulties,  an<\  on 
the  20th  November,  l'S76,  his  zamindari  rights  vyere  sold  at 
auction  to  the  present  pluintiflF,  respondent.    The  auction-purcha- 
ser found  that  the  conditions  of  the  lease,  as  regards  the  pay- 
ment of  rent,  had  not  boon  complied  with.    He  therefore  sues 
to  cancel  the  lease  in  acoordance  with  the  terms  of  the  agreement 
recorded  therein.    The  JuJge  considers  that  any  private  arraoge- 
ment  by  which  the  lessees  have  been  in  the  habit  of  paying  the 
rent  direct  to  the  Government  treasury,  instead  of  to  the  lessor, 
has  no-  bearing  upon  th-a  case,  and  questions  as  to  what  might 
happen  to  respondent  if  appellant  failed  to  pay  his  instalments. 
The  qnestion  was  whether  or  not  appellant  had  by  his  failure  caused 
a  breach  in  the  conditions  of  the  lease.    If  the  lessees  paid  direct 
to  the   Qovernraent   treasury  they   should  have  paid   before  the 
instalment  fell  due,  and  this  they  had  not  done.    He  concludes 
that  it  has  been  proved  that  there  has  been  a  breach  in  fulfilment 
of  the  conditions  as  regards  the  regular  and  punctual  payment  of 
the  instalments  on  the  part  of  the  lessees,  and  therefore  the  lease 
was  liable  to  cancelment.    He  dismisses  the  appeal  and  affirms 
the  decree  of  the  first  Court  cancelling  the  lease.    On  examination 
of  the  lease  we  must  hold  from  its  terms  that  it  was  intended  to  be 
perpetual.    The  original  lessors  reserved  no  profits  for  themselves. 
The  lessees  were  to  pay  as  rent  Bs.  1,111  sicoa  rupees.    The  Go- 
vernment demand  was  or  is  Rs.  1,103-5-2,  and  there  is  no  satisfac- 
tory evidence  to  shew  what  became  of  the  difference  between  these 
Bs.  1,111  and  the  equivalent  in  Queen's  coin,  Rs.  1,180-7-0,  after 
imyment  of  the  Government  revenue.    According  to  the  terms  of 
the  lease,  the  Rs.  1,111  Moorshedabad  rupees  were  to  be  paid  to 
the  lessor.    The  first  condition  as  to  payment  of  rent  is  that  it  is 
to  be  paid,  instalment  by  instalment,  when  the  Government  revenue 
is  paid.    In  case  of  its  non-payment  all  the  property  of  the  lessees, 
both  moveable  and  immoveable,  may  be  sold,  and  the  proceeds  applied 
to  the  liquidation  of  arrears.    The  second  and  fourth  conditions 
iaipose  upon  the  lessees  all  the  responsibilities  and  duties  of  a  foil 
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W  proprietprand  declare  that  the  lesaora  have  no  concern  with  the  year 
Ablakh  Rai  specified  aboye.    The  lessees  are  tp  pay  for  roads,  dak 

V.  and  pplice  expenses,  and  patw&ris'  fees.  The  final  condition  i^ 
8ai<im  a  Biff  ad 

Khan.  that  the  shall  be  held  valid  as  long  &9  the  lessees  shall  pay 
*  the  lessors  regularly  at  every  instalment  the  rent  of  the  estate.  If 
(^vou  a  single  instalment  in  apy  way  falls  into  arrears  thp  lease  shall 
be  deemed  null  and  void  and  shall  be  cancelled,  the  lessors  having 
the.  right  of  making  other  arrangements  with  auy  one,  aa  they 
pleased.  It  is  not  denied  that,  for  convenience's  sake  or  for  some 
other  reason,  the  lessor  and  lessees  in  times  past  arraoged  that  the 
rent  should  be  paid  direct  to  the  Collector,  and  not  tp  the  lessor, 
and  the  lease  ha?  now  held  good  from  1838  to  May,  1877,  when  the 
suit  was  instituted,  a  period  of  nearly  39  years.  It  is  not  shown 
that  the  plaintiff,  after  his  auction-purchase  in  1876,  repudiaibd  thi^ 
arraugement,  even  if  he  had  the  power  of  doing  so,  or  demanded 
^he  payment  of  rent  directly  to  himself.  \Ve  are  not  therefore  dis- 
posed to  hold  that,  in  paying  the  rent  to  the  (jrovernment  treasury, 
there  was  any  breach  of  the  cooditions  of  the  lease  that  would  entitle 
the  plaintiff  to  claim  its  forfeiture.  The  money  paid  to  and  receive<i| 
by  the  Collector  in  aceordance  with  the  custom  of  past  years  muat 
bo  regarded  as  money  paid  on  account  of  the  lessor  and  for  him^ 
We  have  seen  that  in  addition  to  the  alleged  breach  of  condir 
tions  in  paying  directly  to  the  Government  treasury,  the  Judge 
finds  that  the  payments  have  been  ^lade  with  irregularity  apd  want 
of  punctuality.  This  niay  be  the  case,  but  we  dp  not  see  in  the 
lease  itself  any  provisions  which  would  justify  the  forfeiture  of  the 
lease  on  this  account.  Xjooking  at  the  wording  of  the  first  con* 
dition,  we  should  hold  that  a  suit  for  rent  was  contemplated  in  the 
first  inslauce  on  the  failure  to  pay  with  regularity,  and  a  decree  to 
briug  to  sale  the  moveable  and  immoveable  property  of  the  lessees 
in  satisfaction  of  ^ny  arrears.  We  are  disposed  to  regard  the  last 
condition  as  a  provisiopal  clause  for  the  security  of  regtilar  pay* 
mcnts,  but  not  as  one  intended  to  enable  the  lessor  to  take  advan-t 
tage  of  any  remediable  lapse  on  the  part  of  the  lessees  to  pay  their 
rent,  and  we  think  that  the  fact  that  the  lease  has  held  good  for. 
3D  years,  and  that  its  terms  have  been,  in  the  matter  pf  payooent. 
to  the  lessor,  modified  is  a  proof  that  the  lease  was  perpetual  and. 
^ot  to  bo  cancelled  at  all  as  long  us  thy  rgut  >Yas  yaid.   It  is  worthy 
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of  note  thai  there  are  other  conditious  in  the  lease  not  affeoting 
the  quesiiau  of  the  payment  of  rent  which  has  been  raised  in  this  suit, 
aud  which  appear  to  be  framed  with  the  view  of  maintaining  some  Salim  Ahmad 
evidence  of  thp  lessor's  proprietary  rights,  though  the  lease  was  m- 

•  tended  io  be  perpetual.  It  seems  to  us  that  the  suit  in  so  fur  as  H 
bus  been  brought  to  cancel  the  lease  becanse  the  rent  was  not  paid 
to  tlie  representative  of  the  lessor,  but  to  the  Government,  must 
fail,  for  the  reasons  assigned,  and  tbatit  must  ajsp  fail  as  brought 
on  the  ground  taken  by  the  Judge,  irregularity  in  payment 
and  want  of  puuctualiiy,  there  being  no  proof  of  any  existing 
arrears. 

Put  there  are  allegations  in  the  plaint  which  neither  of  the  Courts 
below  have  taken  notice  of  in  their  judgments.  The  plaintiff  states 
that  the  lease  is  liable  to  canqelment  because  the  lessees  have  al-* 
lowed  others  to  plant  trees^  and  have  tliemselves  dug,  and  caused 
pthers  to  dig,  wells  on  the  land,  and  their  doing  so  is  an  infringe^ 
pent  of  the  lease.  We  have  qo  Judgmeut  of  the  Court  below  aa 
these  allegations ;  doubtless  the  plaintiff  is  entitled  to  a  judgment 
on  them.  Before  we  decide  the  appeal  we  most  remand  the  ease,' 
under  s.  354,  Act  VIII  of  1859,  Xq  the  lower  appellate  Court  to 
determine  whether  or  not  the  lessees  have  allowed  others  to  plant 
trees,  and  have  themselves  done  so,  without  the  permission  ofth^ 
lessor ;  whether  they  have  allowed  others  to  dig  wells,  and  havd 
done  so  themselves,  without  the  jieriiiission  of  the  lessor;  and 
tliough  doubtless  we  ourselves  n^ight  determine  the  point,  we 
direct  the  lower  appellate  Court  to  say  whether,  in  the  erent  of 
H  being  showq  that  the  lessees  have  exercised  these  proprietary 
rights,  they  have  thereby  incurred  the  forfeiture  of  their  l^se. 


The  lower  appellate  Court  found  that  the  lessees  had  planted 
trees  and  sunk  wells,  and  allowed  their  tenants  to  do  so,  without  the 
permission  of  the  lessors,  thus  breaking  the  conditions  of  the 
lease,  and  that  such  breach  of  the  conditious  of  the  lease  involved^ 
under  the  terms  thereof,  its  forfeiture.  On  the  return  of  this 
iTnding  the  High  Court  delivered  its  judgment,  the  material  portion 
of  which  >yas  as  follows ; 
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187I-  Judgment. — The  main  poiat  on  which  the  pldntiff  relied  was 

Ablakh  Rai  payment  of  revenue,  according  to  the  Government 

V.  inatahnents,  the  cause  of  action  accruing  on  the  I6th  November,  1876, 
KaAi^"^°  16th  January,  and  2nd  May,  ib77.  At  the  end  of  the  plaint,  and  as 
it  were  an  after- thought,  it  is  stated  that  the  lease  is  also  liable  to  for- 
feiture because  the  lessees  have  dug  wells  and  caused  wells  to  be  dag 
by  others,  but  no  instances  are  specified  and  no  detail  given. 
(After  determining  that  the  lessor  had  acquiesced  in  the  consirnction 
of  wells  and  gardens  by  the  lessees  and  their  tenants,  the  jadg- 
ment  continued:)  We  have  already  di.sposed  of  that  poriion 
of  the  appeal  which  relates  to  the  alleged  unpunctuality  in 
payment  of  the  revenue.  We  have  held  that  there  is  nothing 
in  the  lease  to  justify  forfeiture  of  the  lease  in  regard  to  the 
mode  in  which  the  revenue  was  paid,  or  the  regularity  or  irregu- 
larity with  which  it  was  paid.  In  payment  of  the  revenue  the 
lessees  followed  an  arrangement  between  the  lessor  and  themselves 
which  held  good  from  1836  to  1877,  and  we  also  held  that  there 
was  no  proof  that  after  the  purchase  the  plaintiff  repudiateJ  the 
arrangement;  we  also  held  that  the  lease  would  not  justify  forfeiture 
on  the  ground  of  any  irregularity  in  the  punctual  payment  of 
rent ;  our  reasons  are  given  in  our  judgment  of  the  13th  February 
of  this  year ;  they  need  not  be  repeated  here.  We  now  hold 
regarding  the  issue  remanded  to  the  Judge  that  the  sixth  claosa 
of  the  lease  contains  no  provision  that,  if  the  lessees  should  build 
wells  without  the  consent  of  the  lessor,  they  should  be  liable  to  for- 
feiture of  the  lease.  There  is  no  such  condition  in  this  clause ;  on 
the  contrary  the  concluding  part  of  it  provides  that  as  long  as 
the  said  leaseholders  or  their  heirs  shall  continue  to  pay  the  Qo- 
veniment  revenue  annually,  instalment  by  instalment,  the  lease 
shall  remain  in  force,  but  if  they  fall  into  arrears  for  a  pice  evea 
the  lease  shall  beoooie  null  and  void,  and  the  lease  shall  be  cancelled. 
It  is  dear  that  the  lease  contemplates  as  the  main  condition  that 
there  shall  be  no  tlefault  in  payment  of  the  Government  revenue) 
there  is  nothing  more  than  a  prohibition  regarding  wells  and  plant- 
ing  trees.  Even  where  the  right  of  the  zaminJar  to  claim  forfei** 
ture  in  such  a  case  is  proved,  according  to  a  Full  Bench  ruling, 
in  Sheo  Churun  v.  Bassunt  Sinffh  (I)  forfeiture  is  not  tobe 


(1>  H.  C.  R.,  N.-W.  P.,  1871,  p.  232» 
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deemed  the  iuvariable  penalty  for  breaoh  of  contract  occasioned  ^^^^ 


by  the  construction  of  a  well  or  improvement  of  a  tenant's  holding,    ^^lakh  Bai 
With  this  view 
judgment  of  th 
snit  ad  brought. 


With  this  view  of  the  case  we  decree  the  appeal  and  reverse  the  ^  »^  ^ 
judgment  of  the  Court  below  with  costs^  thus  dismissing  the  Kbav. 


Appeal  allowed. 


Sefore  Mr.  Ju$tiee  Spankit  and  Mr.  Justice  Straight.  1879 

Septemb€r2. 

SHIB  DAT  (Judgment-debtor)  v.  KALKA  PRASAD  (Dkorek-holdbb)*  - 


Vtertt       money  paynhie  by  I  nttalmentM'^  Execution  of  Decree — Act  XV  of  1877 
{^Limitation  Act)^  e.  19  ^Acknowledgment — Limitation* 

Held,  in  the  case  of  a  decree  for  money  payable  by  instalments,  with  a  pro- 
TiBO  that  in  the  erent  of  default  the  decree  should  be  executed  for  the  whole 
tmooDt,  that  the  decree-holder  was  strictly  bound  by  the  terms  of  the  decree,  asd 
not  hafing  applied  for  execution  within  tliree  years  from  the  date  of  the  first 
default,  the  decree  was  barred. 

Held  also,  the  judgment-debtor  having,  three  years  after  the  first  default, 
•eluiowledged  in  writing  his  liability  under  the  decree,  and  signed  such  acknow- 
ledgment, that  the  decree  being  already  barred,  such  acknowledgment  did  not 
create  a  new  period  of  limitation. 

Tbc  decree  in  this  case  was  dated  the  14th  July,  1873,  and 
directed  the  payment  of  Rs.  700,  together  witli  interest  at  twelve 
annaa  per  cent,  in  instalments,  the  first  instalment  being  Bs.  200 
payable  in  Fus  1281  fasli  (5th  December,  1873— 2nd  January, 
1^74;,  the  second  being  the  same  amount  payable  in  Pus  1 282  fasli 
(24tli  December,  1874— 2l8t  January,  1875  ,  and  the  third  being 
Bs.anOpayablein  Asarh  1282  fasli  (20th  June,  1875— 18th  July, 
1875).  The  decree  further  directed  as  follows : — "  In  the  event  of 
defiBtnU  the  decree  shall  be  executed  for  the  whole  amount*'  On 
the  4th  January,  1875,  the  first  instalment  having  become  due 
on  the  2nd  January,  1874,  the  judgment-debtor  paid  Rs.  2(Xk 
On  the  22nd  January,  1875,  or  after  the  date  that  the  second 
insUlment  became  due,  ho  paid  Bs.  150.  On  the  11th  July,  1876, 
or  after  the  date  the  third  instalment  became  due,  he  paid  Ba.  100. 
On  the  6th  November,  1876,  he  paid  Rs.  300.  On  the  28th  June, 
1877,  he  acknowledged  in  writing  on  the  decree  that  up  to  that  date 
a  balance  of  Rs.  124-1-0  was  due  thereunder,  and  signed  this 

♦  Seeood  Appeal,  No  03  of  1S79,  from  an  order  of  W.  Tyrrell,  Esq.,  Judge  of 
BtoeiUj,  dated  the  4th  April,  1879.  revereiog  aa  order  of  Muhammad  liinim 
Ali  Shaa,  tfoasif  of  FUibltU,  dAt^4  the  ^Ui  IMemh^r, 
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*  SfliB  Da*  acknowledgment  On  the  27th  November,  1878,  the  decree-holdor 
*  Kalka  applied  for  executioti  of  the  decree.  The  Court  of  first  instance 
Prasad.  ^iq]^  that  the  application  was  barred  by  limitation,  bein^  of 
opinion  that  it  should  have  been  mfade  within  three  years  from 
the  date  the  first  instalment  fell  duo  and  was  not  paid.  On  appeal 
by  the  decree-holder  the  lower  alppellate  Court  held  that,  under 
19  of  Act  XY  of  1877,  the  acknowledgment  by  the  judgment- 
debtor  of  his  liability  under  the  decree  created  a  frc»h  period  of 
limitation,  and  allowed  the  application. 

The  judgment-debtor  appealed  to  the  lligb  Court. 

Mr.  Chatterji^  for  the  appellant; 

.    Pandit  Bishamhiiar  Nath^  for  the  respondent. 

The  following  judgments  were  delivered  : 

SpAnkie,  J. — In  my  opinion  the  decree-holder  was  bound 
strictly  by  the  terms  of  the  decree.  When  the  first  default  occurred, 
nnder  the  wording  of  the  decree,  he  was  bound  to  execute  it  in  one 
himp.  The  instalment  arrangement  then  ceased.  If  the  decree 
holder  chose  to  continue  to  receive  instalments,  he  did  so  at  his  own 
risk.  When  the  acknowledgment  of  the  balance  due  was  made,  it 
'  seems  to  me  that  the  decree  was  already  dead,  and  ODuld  no  lon^<*r 
be  executed.  Though  the  cases  cited  (1)  may  not  be  strictly  in 
]x>int,  the  principal  upon  which  thcj-  proceed  applies  to  this  case. 
I  would  decree  the  appeal  and  reverse  the  order  of  the  Coart  below 
with  costs. 

Straight,  J. — I  entirely  agree  in  the  views  of  my  collesigoe 
Mr.  Justice  Spankie. 

Appeal  allowedi 

1879  APPELLATE  CRIMINAL. 

September  4.  . 

■     ,  Before  Mr.  Jmattce  Sitaight, 

EMPRESS  OF  INDIA,  v.  OANRAJ^  and  others. 
(kmftKUm  made  by  one  of  several  petsans  being  tfied  jointly  for  the  same  bffenct"^ 
Act  I  of  1872  {Evidtnct  Ae€^  s,  30. 

Where  the  confession  af  a  persoD  boiog  tried  jotntty  with  •Iher  persons  dipnoi 
fmpKcate  htm  to  the  same  extent  as  it  implicated  such  other  persons,  and  was  not 

(1)  KriMio  Komai  Singh  r.  ffuree     Lai  Mookern  y.  Bov  Dhavtpal  Sinfk,  21 
Sardar^  13  W.  B.,  F,      44  :  and  nira     W.  R.  283.  ^ 
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sckfficient  of  itself  to  justify  his  coiiTictioii,  h^ld  that  such  confeasioD  coold  not  be 
taken  into  considerfition,  under  s.  30  of  Act  I  of  1872,  Hgalnst  such  other  persons. 
QiMen       Belat  Ali  (1)  followed. 

This  was  an  appeal  against  convictions  by  Mr.  J.  W.  Power, 
Session  Judge  of  Qhazipur,  dated  the  21st  Jane,  1879.  The  facts 
of  the  case  are  sufficiently  stated  for  the  purposes  of  this  report  in 
the  jadgment  of  the  High  Court. 

Mr.  Cohin^  for  the  appellants. 

The  Junior  Qoveminent  Pleader  (Babu  Dwarka  Nath  Banarji)^ 
for  the  Crown. 

Straight,  J. — ^This  is  an  appeal  by  four  persons  (i)  Ganraj,  (ii) 
Bsisraj,  (iii)  Jhamman,  (iv)  Sittu,  who  were  jointly  tried  and  convict- 
ed, together  with  a  man  named  Samaru,  at  the  Ghazipur  Sessions 
Oonrt  on  the  21st  June  last,  for  attempting  to  break  into  a  dwelliog 
house.    It  appears  that  upon  the  night  of  the.  22nd  ^pril  of  the  pre- 
sent years  two  chaukidars,  by  name  Falak  Singh  and  Musafir  Singh, 
were  going  their  rounds  in  the  town  of  Zamaniab,  about  11  o'clock, 
when  they  suddenly  lighted  on  some  eight  or  ten  persons  apparently 
engaged  in  endeavouring  to  effect  an  entrance  into  the  house  of  one 
Malik  Chand  by  breaking  a  hole  through  the  wall.    These  officers 
at  ence  made  efforts  to  arrest  the  culprits,  calling  loudly  for  assist- 
ance the  while,  but  the  numbers  against  them  were  too  great  and 
after  a  fight  and  several  blows  being  exchanged  the  offenders  escap- 
ed.  About  dawn  of  the  23rd  April,  however,  Samaru  was  caught 
close  to  the  scene  of  the  attempted  crime,  and  very  soon  after  his 
being  taken  into  custody  he  made  a  statement.    On  the  28th  the 
charge  against  him  alone  was  gone  into  before  Mr.  Wheeler,  the 
Magistrate,  and  in  his  presence  Samara  appears  to  have  given  two 
farther  accounts  of  the  transactions.    The  result  of  these  was  that 
on  the  adjournment  day  the  four  appellants  were  placed  in  the  dock 
with  him,  and  at  the  conclusion  of  the  proceedings  the  case  was 
transferred  to  the  Court  of  Mr.  Rustomji.    Further  inquiry  took 
place  on  the  6th  May,  and  then  all  five  defendants  were  committed. 
Upon  the  hearing  of  the  appeal  it  was  urged  by  Mr.  Colvin  for 


(I)  10  B.  B.  L.  453,  S.  0.,  19  W.  B. 
67  ;  see  also  the  other  cases  cited  in  the 
necond  paragraph  of  note  (2)  to  the 
case  of  Emprw  v.  Bkawaniy  i.  L.  B., 


1    All.  664.  See,  however,  Queen 
Bahur  Khan,U.C.n.,  N.-W.  P.,.187J, 
p.  213. 
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K*«rR«pi!  OF  the  four  appellants  :  (i)  that  the  evidence  of  their  identity  as  parties 
r.  to  the  attempted  crime  was  unsatisfactory,  and  that  Palak  Sin^ 
and  Musafir  Singh  were  untrustworthy  witnesses  :  (ii)  that  each 
and  all  the  confessions  made  by  Samarn  were  inadmissible  imder 
s.  30  of  the  Evidence  Act  against  his  co-prisoners,  because  the 
statements  contained  in  them  did  not  admit  his  own  participa^ 
in  the  crime,  but  on  the  contrary  were  obviously  nutdeto  showthti 
ho  was  no  partt/  to  it. 

It  will  be  as  well  to  dispose  of  the  last  contention  first.  In 
order  to  do  so  I  have  very  carefully  examined  each  of  the  state- 
ments, five  in  all,  made  by  Samaru.    I  need  not  point  out  their  varia- 
tions or  discrepancies  one  from  the  other  :  even  were  they  admissible 
I  should  not  think  of  acting  upon  them  for  a  moment.    But  I  am 
clearly  of  opinion  that  none  of  them  satisfy  the  roquiremenis  of 
30,  and  that  they  are  not  confessions  in  the  sense  of  that  sectioo. 
The  charge  upon  which  Ganraj,  Busraj,  Jhamman,  and  Sittu  were 
tried  in  the  Sessions  Court  was  one  of  attempted  house-breaking; 
and  unless  Samaru's  statements  went  the    length  of  admitting: 
that  he  was  at  tha  spot  approving  of  and  coinciding  in,  in  feet' 
in  other  words,  that  he  was  a  principal  in,  the  commission  of  the  un- 
lawful act  upon  which  the  others  were  engaged,  I  do  not  tkink 
that  such  statements  should  *'be  taken  into  consideration."  In 
every  one  of  them  he  seeks  to  fi^x  guilt  on  the  others,  and  to  escose 
himself,  and  I  do  not,  therefore,  think  these  so-called  confeBsions 
implicate  him  to  the  samo  extent  as  they  implicate  the  persons 
against  whom  they  are  proposed  to  be  used," — Qtuen  v.  BdatAii 
( 1 )  As  I  pointed  out  at  the  hearing  of  the  appeal,  it  seems  to  me  thit 
the  test  s.  30  of  the  Evidence  Act  intended  should  be  applied  to  « 
statement  of  one  prisoner  proposed  to  be  used  in  evidenoe  asagainst 
another,  is  to  see  whether  it  is  sufficient  by  itself  to  justify  the  cob- 
viction  of  the  person  making  it  of  the  offence  for  which  he  is  being 
jointly  tried  with  the  other  person  or  persons  against  whom  it  is 
tendered.    In  fact  to  use  a  popular  and  well  understood  phrase  the 
confessini^  prisoner  must  tar  himself  and  the  person  or  persons  b 
implicates  with  one  and  the  same  brush.    I  therefore  think  tliat 

(1)  10  B.  B.  L.  45?,,  S.  C,  19  W.  R.  '  I    AU.  604.    See,   howerer,  \ 

67  ;  see  also  tbo  other  citses  cited  in  the  bakur  Kkan,  H.  C.  B.,  N.-W.  F,  15T3, 

uecond  paraprnph  of  note  (2)  to  the  p.  213, 
case  of  Empress  v.  Bhatvani,  I.  L.  U., 
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Mr.  Colvin's  objection  to  Samara's  statements  is  a  valid  one,  and 
thej  should  not  have  been  taken  into  consideration  in  the  Sessions 
Court.  I  have  however  come  to  the  conclusion  after  a  very  close 
and  oareful  examination  of  all  the  proceedings  that^  in  the  terms  of 
8.  167  of  the  Evidence  Act,  there  was  sufficient  evidence,  without 
Samam's  statements,  to  justify  the  conviction  of  all  the  appellants, 
And  I  accordingly  dismiss  the  appeal,  at  the  same  time  observing 
that  I  do  not  think  they  were  prejudiced  in  their  defences  by  the 
admission  in  evidence  of  those  statements.  I  see  no  ground  for 
interfering  with  the  punishment.  The  accused  were  convicted  of 
a  very  serious  offence,  which  they  followed  up  by  violence  to  the 
officers  of  the  law,  and  I  think  the  Sessions  Judge  very  properly 
proportioned  the  punishment. 

Appeal  dismissed. 


CRIMINAL  JURISDICTION. 

  ^  .  September  5. 

Btfore  Mr.  Jtutice  Straight, 

EMPRESS  OF  INDIA  v.  KASHI. 

Act  X  of  1872  {Criminal  Procedure  Code)^  s.  215 — Examination  of  witnesses  named  for 
the  prosecution^ Discharge  of  accused  without  examining  all  t/u  witnesses. 

Before  a  Magistrate  diachargea  an  accused  person  under  a.  215  of  Act  X  of 
1872,  he  13  bound,  under  that  aection,  to  examine  all  the  witnesses  named  for  the 
prueecution.    Empress  v.  Himatulla  (1)  followed. 

This  was  a  case  reported  to  the  High  Court  by  Mr.  R.  G. 
Currie,  Sessions  Judge  of  Gorakhpur,  for  its  orders.  One  Kashi, 
who  had  been  a)3cused  of  an  offence  under  s.  211  of  the  Indian 
Penal  Code,  had  been  discharged  by  Mr.  J.  H.  Carter,  the  Magis- 
trate trying  him,  without  the  evidence  of  all  the  witnesses  named 
for  the  prosecution  being  taken.  In  reporting  the  case  the  Sessions 
Judge  suggested  that  the  order  of  discharge  should  be  allowed  to 
stand,  as  it  did  not  appear  that  there  had  been  any  miscarriage  of 
justice  or  material  error  sufficiently  requiring  the  re-trial  of  the 
accused. 

SxRAiaHT,  J. — 1  regret  that  1  feel  myself  prevented  by  the  terms 
of  8.  215,  Criminal  Procedure  Code,  from  adopting  the  suggestion 

(I)  I.  L.  R.  3  Calc.  389. 
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of  the  Sessions  Judge.  The  words  of  tbe  explanation  are  plain  and 
positive,  and  establish  as  a  condition  precedent  to  a  discharge,  the 
examination  of  all  the  witnesses  named.  It  is  impossible  for  me  to 
say  whether  Mr.  Carter  vras  right  or  wrong  in  tbe  view  he  took  of 
the  case,  bat  he  was  clearly  in  error  in  determining  it  without  satis- 
fying the  directions  of  s.  2 1 5.  This  point  has  already  been  made 
the  matter  of  decision  twice  in  this  Court  in  the  cases  of  Emprets  v. 
Tantia  (1)  and  Empress  v.  Bohdram  (2)  decided  28th  July,  1879. 
In  both  of  those  I  followed  the  authority  of  Empress  v.  Eimal' 
ulla  (3)  with  which  I  may  add  I  entirely  agree.  I  must  there- 
fore set  aside  Mr.  Carter's  order  of  discharge,  and  direct  him  to  re- 
open the  case  and  examine  the  further  witnesses  named,  and  then 
pass  such  order  in  the  matter,  as  the  whole  of  the  evidence  may 
appear  to  call  for. 


jgyg  Before  Mr,  Jutiict  Straight, 

September  6,  Matter  op  the  petition  of  8UKII0  v.  DURGA  PRASAD  and  othbis. 


High  Court,  Powers  of  Revision — Act  X  of  1S72  ^Criminal  Procedure  Code),  «. 
272,297— Fowcr  of  private  prosecutor  to  move  the  Court  in  a  case  of  acquittal. 

A  prirate  prosecutor  can  moTo  the  High  Court,  in  the  case  of  an  acqoittal, 
to  exercise  its  powers  of  revision  under  s.  297  of  Act  X  of  1872  (4). 

This  was  an  application  by  one  Sukho  for  the  revision  of  a 
judgment  of  acquittal  by  Mr.  W.  Tyrrell,  Sessions  Judge  of  Bareilly, 
dated  the  21st  February,  1879. 

Babu  Jogindro  Nath  Chaudhri^  for  the  petitioner. 

Mr.  Leachy  for  the  opposite  parties. 

Straight,  J.  -This  was  an  application  by  petition  on  the  part 

of  one  Sukho  for  revision  of  an  order  passed  by  the  Sessions  Judge 

of  Bareilly,  acquitting  four  persons  prosecuted  in  his  Court  by  the 

applicant.    At  the  commencement  of  the  proceedings  before  me 

objection  was  taken  by  Mr.  Leach  for  the  parties  whose  acquittals  are 

complained  of  to  the   locus  standi''  of  Babu  Jogindro  Nath,  to  make 

such  an  application  on  the  part  of  a  private  prosecutor,  s.  272  of 

the  Criminal  Procedure  Code  giving  the  Local  Government  alone  the 

(I)  Legid  Remembrancer,  N.-W.  P.        (4j  See  In  the  matter  qf  Jffardto,  I.  U 

R.,  1  All ,  139,  In  which  case  Stuirt,  C.  J. 
and  Turner,  J.,  express  opinions  to  tht 


vol.  i,  11 

(2)  Unreported. 

(3)  I.  L.  R.,  3  Calc.  389 


same  effect. 
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x*i^ht  to  move  againsl  a  judgment  of  acquittal.    I  wa8,  however,  of 
opinion  that  this  being  an  application  for  revision,  it  was  competent 
for  a  private  prosecutor  to  bring  to  the  knowledge  of  this  Court 
material  errors  that  had  taken  place  in  a  judicial  proceeding  in  a 
Court  subordinate  to  it,  with  a  view  to  having  them  set  right.  The 
circumstance  that  an  acquittal  had  taken  place  in  the  Court  below 
did  not  appear  to  me  to  affect  the  consideration  of  the  objection, 
tlie  whole  question  appearing  to  me  to  be  whether  the  applicant's 
peiitaon  showed  upon  the  face  of  it  material  error  in  law  or  pro- 
oedare  in  the  proceedings  of  the  Sessions  Court,    I  have  carefully 
examined  it,  and  find   it  deals  purely  with  questions  of  fact,  and 
that  no  point  of  law  is  raised  upon  it,  consequently  there  is  nothing 
to  revise  and  the  record  may  be  returned.    Properly  I  ought  to  have 
rejected  the  former  application  to  send  for  the  record. 


APPELLATE  CIVIL. 

  November  17. 

Be/ore  Sir  Robert  Stuatt,  Kt,  Chief  Justice,  and  Mr.  Justice  Oldjield, 

BHUPAL  (Defbkdant)  v.  JAG  KAM  (Plaintiff.)* 
ConditioH  against  alienations^ Mwtgaye, 

Held  that  where  a  person  stipulates  generally  not  to  alienate  his  property  he  does 
not  thereby  create  a  chani^e  on  any  particular  property  belonging  to  him  (1). 

The  plaintiff  in  this  suit  obtained  a  decree  for  Rs.  72  in  a  Court 
of  Small  Causes  on  the  16th  July,  1870.  He  applied  for  the  execu- 
tion of  this  decree  against  his  judgment-debtor,  who  on  the  19th 
December,  1871,  preferred  a  petition  to  the  Court  executing  the  de- 
cree in  which,  after  promising  to  pay  the  judgment-debt,  and  also 
another  judgment-debt,  in  instalments,  he  promised  as  follows  :  I 
shall  not  alienate  my  own  property  or  my  father's  until  the  amount 
of  both  decrees  has  been  paid  :  if  I  do  so  I  will  first  pay  the  amount 
of  the  decrees.''  In  contravention  of  this  promise  he  sold  his  property 
in  a  certain  village  to  one  Bhupal.    The  plaintiff  now  sued  Bhupal 

*  Second  Appeal,  No.  370  of  1879,  from  a  decree  of  H.  G.  Ketne,  Esq.,  Judge  of 
Agra,  dated  the  14th  December,  1878,  modifying  a  decree  o£  Sayyid  Munir-ud-din 
Ahmad,  Munsil  of  Jaleear,  dated  the  20th  September,  1878. 

(1)    For  other  cases  In  which  it  was  R.,  3  Calc.  336  ;  Ram  Buksh  y.  Sookh 

held  that  a  mere  coTenaot  not  to  alie-  Deo,  H.  C.  R.,  N.  W.  P.,  1869,  p.  65; 

nate  does  not  amount  to  a  mortgage,  see  Chonnee  Loll  v.  Puhulwan  Singh,  H.  C*  R 

Cunoo  Singh  v.  Latafut  Hossain,  I,  L,  N.-W,  P.,  1868,  p.  270.  ' 
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1879        to  establish  liia  right  to  recover  Rs.  181,  the  amount  of  the  decrees, 
^^^^^^      by  the  sale  of  this  property.    The  Court  of  first  instaaco  gave  the 
plaintiff  a  decree,  and  on  appeal  by  the  defendant  the  lower  appel- 
late Court  affirmed  this  decree. 

The  defendant  appealed  to  the  High  Court. 

The  Senior  Government  Pleader  (L  ila  J uala  Prasad),  for  the 
appellant. 

Mr.  Chatlerjij  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : 
Stuart,  C.  J. — In  this  case  one  Jawahir,  in  the  course  of  execn- 
tion  of  a  Small  Cause  Court  decree  against  him  at  the  suit  of  the 
plaintiff*,  had  by  a  petition  in  Che  execution  department  dated  the 
19th  December,  1871,  agreed  to  pay  the  debt  by  yearly  instalments, 
and  the  petition  then  proceeds  as  follows  :  '*In  case  of  defanlt  I 
shall  pay  the  amount  of  both  the  decrees  in  a  lump  sum  :  I  shall 
not  alienate  my  own  property  and  that  of  my  father  until  the 
amount  of  both  the  decrees  has  been  paid  :  if  I  do  so  I  shall  first 
pay  the  amount  of  the  decrees  :  the  first  instalment  shall  fall  due 
in  the  month  of  Baisakh,  Sambat  1929."  ^  It  is  contended  that  this 
has  the  eff'ect  of  constituting  a  valid  lien  by  hypothecation  in  favour 
of  the  plaintiff,  and  that  therefore  a  subsequent  sale  to  Bhupal  the 
defendant  was  invalid.  But  sueh  a  contention  cannot  be  allowed. 
The  agreement  contained  in  the  petition  is  not  evidence  of  any  hy- 
pothecation, not  even  of  a  verbal  one,  but  simply  an  arrangement 
that  the  property  should  not  be  alienated  till  the  debt  was  paid.  In 
fact  such  an  agreement  goes  to  disprove  that  any  mortgage  or  hy- 
pothecation was  made,  or  even  intended  by  it,  for  the  very  fact  of 
an  undertaking  "  not  to  alienate"  shows  that  neither  the  property 
itself  nor  any  interest  in  it  had  actually  passed  to  the  plaintiff,  which, 
if  there  had  been  a  good  and  valid  hypothecation,  must  have  occur- 
red. The  sale  therefore  to  the  defendant,  appellant,  cannot  be  im- 
pugned. The  present  appeal  must  be  allowed,  the  decrees  of  both 
the  lower  Courts  are  reversed  and  the  suit  dismissed  with  costs  in 
all  the  Courts. 

Oldfie^d,  J.— It  appears  that  the  plaintiff*  obtained  a  decree  in 
the  Small  Cause  Court  against  his  judgment-debtor  for  a  sum  of 
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money,  and  ia  course  of  execution  of  it  the  judgment-debtor  entered 
into  an  arrangement  to  pay  the  amount  by  instalments,  and  stipu- 
lated that  he  would  not  alienate  his  property  until  the  amount  was 
satisfied.  He,  however,  made  an  alienation  by  private  sale  to  the  de- 
fendant, appellant  before  us,  and  the  plaintiff  has  brought  this  suit 
to  have  the  property  resold,  on  the  ground  that  it  had  been  hypo- 
thecated to  Lim  by  the  arrangement  entered  into  the  execution  pro- 
ceedings above  referred  to.  The  Courts  below  have  decreed  the  claim. 
The  appeal  on  the  part  of  defendant  however  must  prevail,  since  on 
examination  of  the  proceedings  on  which  plaintiff  relies,  it  cannot 
be  held  that  the  judgment-debtor  made  any  pledge  of  any  particular 
property  to  the  plaintiff,  for  a  mere  stipulation  not  to  alienate  his 
property  generally  cannot  be  taken  to  effect  a  mortgage  of  property 
as  security  for  a  debt.  The  appeal  is  decreed  and  the  decrees  of 
the  Courts  below  reversed  and  the  suit  dismissed  with  all  costs. 

Appeal  alloxoed. 


FULL  BENCH. 

^  November  18. 

Before  Sir  lioheri  Stitart,  Kt.,  Chief  Justice,  Mr.  J  usOce  Pearson,  Mr,  Jus-  — — "~ 
itce  Spani'ie,  and  Mr,  Justice  Oldfield. 

UMRAO  BEGAM  (  Jcdgmbut-debtor)  v.  THE  LAND  MORTGAGE  BANK 
OF  INDIA  (  Decree-holder).* 

Act  XVIIl of  IS7Z  iiV.-W.  P.  Rent  Act),88.  9,  111— Land-holder— Right  of  Oc- 
cupancy tenant — Transfer  of  Right  of  Occupancy  in  Execution  of  Decree,  . 

Held  (Spaxkie,  J  ,  dissenting),  affirming  the  decision  of  a  Division  Bench  of  *  . 

tlio  High  Court  in  this  case  (1),  that  s.  9  of  Act  XVIIl  of  1873  does  not  prevent  a 
land-holder  from  causing  the  sale  in  execution  of  his  own  decree  of  the  occupancy- 
right  of  his  own  judgment -debtor  in  land  belonging  to  himself. 

In  this  case  an  application  for  the  review  of  a  judgment  passed 
by  a  Division  Bench  of  the  High  Conrt  on  the  2nd  January,  1878 
(I),  having  been  granted  by  the  learned  Jifdges  of  that  Bench 
(Pearson,  J.  and  Oldfield,  J.),  those  Judges  referred  to  the  Full 
Bench  the  question  whether  the  view  taken  in  that  judgment,  mz., 
that  8.  9  of  Act  XVIII  of  1873  was  enacted  in  the  interest  of  the 

t  Application  for  Review  of  Judgment,  No.  2  of  1878. 

(1)  Reported  at  p.  547  of  Volume  I.  of  these  Reports. 
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landlord  and  was  not  intended  to  bar  a  sale  made  with  the  land- 
lord'^ consent,  was  correct  or  not.  The  grounds  on  which  the 
review  was  sought  were  (i)  that  the  judgment  was  opposed  to  the 
express  provisions  of  that  section,  which  declared  the  holding  of  the 
tenant  to  be  transferable  among  the  co-sharers  only,  and  (ii)  that 
the  judgment  was  opposed  to  the  spirit,  and  defeated  the  object,  of 
the  law  relating  to  tenants  having  a  right  of  occupancy. 

The  Senior  Government  Pleader  (LslIsl  Juala  Prasod)^  for  the 
appellant. 

The  / unior  Government  Pleader  (Babu  Dwarha  Nath  Banar^ 
ji),  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

Stuart,  C.  J.— This  is  a  reference  to  the  Full  Bench  of  the  Court 
by  a  Division  Bench  ( Pearson,  J.,  and  Oldfiefd,  J.)  to  whom  an  ap- 
plication for  a  review  of  judgment  had  been  presented.  The  Dfn- 
sion  Bench  had  held  that  s.  9  of  the  Rent  Act  XVIII  of  1873  did 
not  prevent  a  zamindar,'  who  was  the  holder  of  a  decree  against  a 
tenant  with  a  right  of  occupancy,  from  attaching  and  selling  in 
execution  of  his  decree  his  judgment*debtor's  oocupanoy-right  In 
the  course  of  the  hearing  before  the  Division  Bench,  a  Full  Bench 
ruling  of  this  Court  in  the  case  of  Ablakh  Rai  v.  Udit  Narain  Rm 
(1)  was  referred  to.  In  that  Full  Bench  case  it  was  held  by  a  ma- 
jority that  the  right  of  ah  occupancy-tenant  was  only  tran8feral>lei 
by  sale  in  execution  of  a  decree,  where  the  decree-IioMerwas  a  oo- 
sharer  by  inheritance  in  such  right.^  I  agreed  with  the;  mnjorilj 
sb  far,  but  I  went  further  and  held,  and  still-  hdld,  that  the  right  to 
enforce  legal  process  by  execution  of  any  decree  against  such  pro- 
perty qxianiumvaleat  cannot  under  any  circumstances  be  t?iken  away 
unless  by  express  words  to  that  eflFect,  anfd  I  referred  to  ^  171.  of 
the  'Bent  Act  to  which  the  attention  of  the  Full  Bench  had  been 
directed  as  strengthening  my  view  of  the  meaning  and  apfdit^tion  * 
oT  s.  9.  Under  these  circumstances  I  could  not  dissent  frorath^jadg* 
ment  of  the  Division  Bench  in  the  present  case,  for,  in  my  opinion^ 
8.  9  read  in  connection  with  s.  171  allows  the  transfer  of  property 
by  the  execution  of  a  decree  against  the  tenant  in  the  hands  of  any 

(1)  L  L.  K.,  1  AU.  853, 
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decree-bolder.  Nor  in  so  expotindinj;  the  law  do  I  consider  tlmt  I 
am  legislating  by  arbitrarily  adding  to  its  body.  On  the  contrary 
I  am  simply  giving  effect  to  the  rights  of  snitors  with  decrees  in 
their  hands  against  snch  a  class  of  jadgment-debtors,  and  which 
decrees  in  my  view  can  be  execated  against  any  property  or  right 
and  interest  in  property  which  faia  debtor  may  have,  and  for  what 
it  may  be  worth.  I  would  therefore  refuse  the  present  application 
for  a  review  on  the  grounds  assigned  and  affirm  the  mlitig  »f  the 
Division  Bench. 

I  may  here  observe  that  the  report  of  my  judgment  in  that  Full 
Bench  caae  is  not  quite  correct  in  one  particular.  I  am  there  made 
to  say  that  I  consider  that  the  words/ or  othetwise'  must  be 
understood  to  be  a  general  expression  controlling  the  particular 
words  which  go  before."  It  should  have  been  controlled  by  the 
partiettlar  words  which  go  before"'. 

Pbabsok^  J.— It  is  inidligible  that  it  was  the  intention  of.  s.  9, 
Aet  XVIII  of  1873,  to  empower  occupancy-teuauts  to  transfer  their 
rights  to  co-iharers  by  ibheritanod  in  stt(^  rights  without  the 
ooDsetit  of  the  land-^il^.  But  it  ia  difficult  to  understand  that  it 
wis  iaiended  to  proiiibtt  absolutely  a  transfer  of  sudi  rights  by  snob 
teaants  to  any  person  to  whom  the  land-owner  was  willing  that 
•adi  transfer  abould  be  made.  A  land-owner  can  oust  a  defatdting 
teaaiit  in  oceeniion  ot  a  decree  for  arrears  of  rent  and  make  over 
iht  hoMiOg  to  another  person.  Why  should  not  a  transfer  of  the 
boldiog  be  arranged  and  effected  between  the  defaulter  and  another 
pers6n  with  the  laad«owner's  consent  ?  In  such  a  transaction  ttere 
ipiiesrs  no  nMral  turpitude  or  poMtical  evil  such  as  to  warraot  the 
Legislatnre  in  forUdding  and  reyadiating  it  as  esseatiaBy  bad  and 
deelaring  it  to  be  null  and  void  in  law.  On  the  contrary,  sooh  a 
transaction  iqppears  to  be  of  an  innooent,  unobjeettenaUe  and  coo 
^vsnient  nature,  and  incapable  of  harming  any  body.  It  aeehns  also, 
as  the  judgment  which  it  is  sought  to  review  obeerved,  unreason* 
able  to  bold  that  a  land-owner  should  not  be  at  liberty  to  cause  the 
aalaia  exeoation  of  his  own  decree  of  the  occupancy-right  of  his 
own  jodgment-debtor  in  land  bdonging  to  himself,  if  he  be  willing 
te  accept  the  auction-purchaser  as  a  tenant.  Although  the  terma 
of  s.  9  are  not  qualified  by  any  reference  to  the  consent  of  tiie 
land-owner,  we  are  yet  bound  to  constme  them  in  such  a  reasonable 
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manner  as  to  avoid  absurd  conclusions.  I  thereforo  adljore  to  the 
view  expressed  in  the  judgment  of  the  2nd  January,  1678. 

Spakkie,  J. — We  must,  I  think,  accept  the  strict  terms  of  s.  9 
of  the  Rent  Act,  The  rights  of  tenants  at  fixed  rates  are  heritable 
and  transferable.  But  no  other  right  of  occupancy  shall  be  trans- 
ferable by  grant,  will  or  otlierwiae^  except  as  between  persons  who 
have  become  by  inheritance  co-sharers  in  such  right.  It  seems  to 
me  that  to  allow  sales,  provided  that  the  landlord  consents  to  tbem, 
would  be  law-making  on  the  part  of  this  Court.  We  should  prac- 
tically add  to  the  section  a  proviso  which  the  framers  of  the  Jaw 
and  the  Legislature  might  have  introduced,  when  the  Act  was  pass- 
ed, had  they  been  so  minded.  I  would  therefore  say  that  s.  9  bars 
a  sale  made  with  the  consent  of  the  zamindar,  whiob,  witbont 
reference  to  his  consent,  is  prohibited  by  the  terms  of  the  section, 
except  as  between  persons  who  have  become  by  inheritance  co- 
sharers  in  the  right,  the  subject  of  the  sale. 

OLDtTBLD,  J. — The  question  raised  in  this  case  is  whether  the 
said  in  execution  of  a  decree  of  a  Civil  Court  of  the  rights  and  inter- 
ests of  a  tenant  having  rights  of  occupancy  made  at  the  instance  of 
his  landlord,  who  has  obtained  a  decree  against  him,  is  valid  so  as 
to  convey  any  rights  or  interest  to  the  purchaser.  S.  9  of  Act 
XVIII  of  1873  is  relied  on  to  show  that  such  a  sale  is  in^Falid. 
That  section  is  as  follows :  The  rights  of  tenants  at  fixed  rates 
shall  be  heritable  and  transferable :  no  other  right  of  occupancy 
shall  be  ti*ansferable  by  grantj  will  or  otherwise  except  as  between 
persons  who  have  become  by  inheritance  co-sharers  in  such  right.** 
If  this  section  is  to  be  taken  to  mean  that  a  landlord  may  not  bring 
to  sale  his  tenant's  rights  in  hid  holding  in  execution  of  a  decree 
of  a  Civil  Court  obtained  against  him,  it  can  only  be  by  interpret- 
ing this  section  as  absolutely  and  without  qualification  forbidding 
and  rendering  void  all  transfers  outside  the  limitation  prescribed 
under  whatever  circumstances  they  have  been  made,  whether  with 
the  consent  of  the  landlord,  the  tenant,  or  of  both,  and  if  so,  such  a 
transfer  will  necessarily  be  void  although  made  with  the  consent  of 
both  landlord'  and  tenant.  It  seems  to  me  impossible  to  snpposa 
that  this  was  the  intention  of  the  law.  The  object  of  this  section 
was -I  apprehend  to  define  the  extent  of  a  tenant's  interest  in  his 
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holding  as  opposed  to  the  landlord's,  and  to  settle  what  had  been 
a  vexed  qnesfion,  how  far  a  tenant  has  the  power,  without  the  con- 
sent  of  his  landlord,  to  transfer  his  holding.    The  section  refers  to 
transfers  made  by  the  tenant  independently  of  the  landlord,  and  it 
was  not  intended  to  disallow  transfers  when  made  with  the  consent  of 
the  landlord,  or  at  his  instance,  as  ia  the  case  before  us,  in  execu- 
tion of  a  decree  of  the  Civil  Court,  when  there  is  otherwise  nothing 
in  the  law  forbidding  a  tenant^s  rights  to  bo  sold  in  execution  of 
such  a  decree.    It  will  be  seen  that  the  effect  of  s.  9^  Act  XVIII 
of  1873|  is  to  give  a  larger  property  in  their  holdings  to  tenants  at 
fixed  rates  than  it  gives  to  the  tenants  with  rights  of  occupancy, 
and  a  larger  property  to  the  latter  than  it  gives  to  mere  tenants- 
at-will.    The  first  class  can  transfer  their  holdings  at  their  own 
pleasure,  and  the  second  class  can  only  do  so  under  limitations. 
This  distinction  between  the  different  powers  of  transfer  in  diffe- 
rent classes  of  tenants  is  intelligible  only  when  we  ascribe  it  to  the 
desire  to  protect  the  landlord  against  transfers  at  the  will  and 
pleasure  of  his  tenants.    It  is  certain  that  the  Rent  Act  does  not 
extend  to  the  tenants  any  absolute  right  to  be  maintained  in  their 
holdings  against  their  landlords.   Tenants  with  rights  of  occupancy 
are  not  protected  against  being  ejected  from  their  holdings  by  their 
landlords  in  execution  of  decrees  for  arrears  of  rent  obtained  against 
them  by  their  landlords,  and  it  would  appear  that  the  landlord 
might,  if  so  disposed,  bring  to  sale  his  tenant's  interest  in  his 
holding  in  execution  of  a  decree  for  rent,  under  s.  171  and  fol- 
lowing sections  of  Act  XVIII  of  1873.  I  see  no  reason  to  suppose 
that  it  was  the  intention  of  s.  9,  Act  XVIII  of  1873,  to  invalidate 
the  sale  in  the  case  before  us. 

APPELLATE  CIVIL. 


1879 


Before  Mr.  Justice  Spankie  and  Mr,  Justice  Straight. 

^  BASINT  RAI  AND  OTBBHS  (DlF&NDANTS)  V.  KANAUJI  LAL  (VLkVuxm)* 
Vsmfmetmry  mortgage  followed  by  sale-^Revival  of  mortgage  by  cancelmeni  of  sale-^ 
Redemption  of  wiortgage-^ Attachment  in  the  execution  of  decree — Claim  to  attached 
property'^Bffect  of  order  under  Act  VJII  of  1859  {Civil  Procedure  Code),  s.  946. 

Z  mortgaged  ia  1859  certain  immoTeable  property,  being  joint  ancestral 
property,  for  a  term  of  fife  years,  giving  the  mortgagee  possession  of  the  mort- 

*  Second  Appeal,  THo  1365  of  1878,  from  a  decree  of  R.  S.  Saunders,  Esq.,  Judge 
o!  Farukhabad,  dated  llie  13th  November,  1878,  affirming  a  decree  of  Pandit  Harsahai* 
Subordinate  Judge  of  Farukhabad,  dated  the  2nd  September,  1878. 
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1879  gaged  property.  lo  1861  Z  sold  this  property  to  the  mortgagee,  whereupon  the 
'  sons  of  Z  sued  their  father  and  the  mortgagee,  purchaser,  to  hare  tho  sale  set  aside 

Basant  Bai  ^  invalid  under  Hindu  law,  and  in  August  1864  obtained  a  decree  in  the  Sadder 
Kanau«i      Court  setting  aside  the  sale.   The  mortgagee,  purchaser,  remained,  howerer,  In 

JxAL.  possession  of  the  property  as  mortgagee.  In  May  1867»  Z  having  sued  the  mort- 
gagee for  possesion  of  the  property  on  the  ground  that  the  sale  had  been  set  aside 
as  inralid,  the  High  Court  held  that  Z  could  m>t  be  allowed  to  retain  the  purchase* 
money  and  to  eject  the  mortgagee,  purchaser,  but  must  be  held  estopped  from 
pleading  that  the  sale  was  invalid.  In  November  1867,  one  JT  having  caused  the 
property  to  be  attached  and  advertised  for  sale  in  the  execution  of  a  decree 
which  he  held  against  Z  and  his  sons,  the  mortgagee  objeeted  to  the  sale  of  the  pro- 
perty on  the  the  ground  that  Z  and  his  sons  had  no  saleable  interest  in  the  property. 
This  objection  was  disallowed  by  the  Court  executing  the  decree,  and  the  rights 
and  interests  of  Z  and  his  soas  were  sold  in  the  execution  of  the  decree,  K  pur- 
chasing them.  In  1878  K  sued,  as  the  purchaser  of  the  equity  of  redemption,  for 
the  redemption  of  the  mortgage  of  1859.  BM  that  K  was  entitled  to  redeem  the 
property.  Bdd  also  that  the  mortgagee  not  having  contested  in  a  suit  the 
order  dismissing  his  objection  to  the  sale  of  the  property  in  execution  of  K*s  decree^ 
he  oould  not  deny  that  K  had  purchased  the  rights  and  interests  remaining  in  the 
property  to  Z  and  his  sons.  Htld  also  that  the  mortgagee  had  no  lien  on  the  pro- 
perty in  respect  of  his  purchase- money.  HM  also  that,  it  being  stipulated  tn  the 
deed  of  mortgage  that  the  mortgagee  should  pay  the.  mortgagor  a  certain  sum 
annually  as  "  mfdikanok^  and  the  mortgagee  not  having  paid  such  allowance  since 
the  date  of  the  sale,  the  plaintiff  was  entitled  to  a  deduction  from  the  mortgage- 
money  of  the  sum  to  which  such  allowance  amounted. 

On  ihe  17th  June,  1859,  one  Zalim  Singh  mortgaged  a  ten  bis- 
share  in  a  certain  village  to  Basant  Rai  and  certain  other 
persons  for  Bs.  2^200,  for  a  term  of  five  years,  giving  the  mort- 
gagees possession  of  the  share.  On  the  21st  May,  1861,  Zalim  Singh 
executed  a  deed  of  sale  of  the  share  in  favour  of  the  mortgagees, 
^e  sons  of  Zalim  Singh  sued  their  father  and  the  mortgagees,  pur« 
chasers,  to  set  aside  this  sale  as  being  invalid  under  Hindu  law,  it 
having  been  made  without  their  consent  and"  to  meet  liabilities 
created  through  the  personal  extravagance  of  Zalim  Singh.  On  the 
.  1st  March,  1861:,  the  Oonrt  of  first  instance  gave  the  sons  of  Zalim 

Singh  a  decree  setting  aside  the  sale  on  the  ground  that  it  had  not 
been  made  for  legitimate  family  purposes,  but  for  the  gratification 
of  the  vendee's  personal  extravagances.  This  decree  was  affirmed 
by  the  Sudder  Court  on  appeal  by  the  mortgagees,  purchasers,  on 
the  22nd  August,  1864.  The  mortgagees,  purchasers,  remain  how- 
ever in  possession  of  the  share  as  mortgagees.  In  1 866  Zalim  Singh 
'sued  the  mortgagees  for  the  possession  of  the  share  on  the  ground 
that  the  sale  had  been  set  aside.  On  the  27ih  May,  1867^  the  Hi^h 
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Court  held,  on  appeal  by  the  mortgagees,  that  Zaiim  Siogli  could  not 
be  allowed  to  retain  the  purch^e-money,  and  to  eject  the  purchasers, 
but  must  be  held  estopped  by  his  own  act  from  pleading  the  invalidity 
of  the  sale.    Subsequently  one  Kanauji  Lai  having  applied  for  the 
sale  of  the  share  in  the  execution  of  a  decree  which  he  held  against 
ZaIim  Singh  aud  his  sons,  the  mortgagees  objected  to  the  sale.  On 
the  15th.  November,  1867,  their  objection  was  disallowed.    6n  the 
20th  November  the  share  was  sold  in  the  execution  of  this  decree, 
aad  was  purchased  by  Kanauji  Lai.    Kanauji  Lai  brought  the 
present  suit  in  June  1878  for  the  redemption  of  the  mortgage  of  the 
17th  J une,  1859.  The  facts  of  the  suit  are  sufficiently  stated  in-  the 
judgment  of  the  High  Court,  to  which  the  defendants  appealed  from 
the  decree  of  the  lower  appellate  Court  affirming  that  of  the  Court  of 
first  instance  in  the  plaiotiflTs  favour. 

Mr,  Howard  and  Munshi  Hanuman  Prasad,  for  the  appellants. 

The  Junior  Government  Pleader  (Babu  Dwarka  Nath  Banarji) 
and  Pandits  Blshambar  Nath  and  Ifand  Lal^  for  the  respondent. 

The  High  Court  (Spankie,  J.  and  Straight,  J.)  delivered  the 
following 

JaDaMBOT.— The  plaintiff,  respondent,  is  the  auction-purchaser 
of  the  ten  biswas  zamindari  share  of  Zalim  Singh,  the  subject  of 
dispute.  He  avers  that  the  share  was  mortgaged  on  the  17th  June, 
1859,  to  the  defendants  for  Rs.  2,200,  and  for  a  term  of  five  years, 
and  that  on  the  2l8t  May,  1861,  Zalim  Singh  executed  a  deed  of  sale 
of  the  property  in  favour  of  the  mortgagees,  giving  them  credit  for 
Rs.  2,200,  the  mortgage-money,  Rs.  230  in  cash,  and  retaining 
Bs.  5,800  to  be  paid  on  account  of  debts  to  the  plaintiff :  Lalta 
Prasad  and  others,  sons  of  Zalim  Singh,  sued  to  set  aside  the  sale  and 
succeeded  in  obtaining  a  final  decree  in  their  favour  from  the  Sadder 
Dewany  Adawlat,  North- Western  Provinces,  on  the  22nd  August, 
1864 :  the  defendants,  however,  continued  in  possession  of  the  sluire 
as  mortgagees:  there  was  a  stipulation  in  the  mortgage-deed  that 
Zalim  Singh  was  to  receive  Rs.  75  yearly  as  "  malikaaa  "  or 
proprietary  allowance:  this  sum  the  mortgagees  deducted  yearly  from 
the  principal  sum  advanced  on  the  mortgage,  leaving  now  a  balance 
of  Rs.  925  due  to  the  mortgagees  :  the  plaintiff  claims  to  redeem 
the  share  of  Zalim  Singh  on  payment  of  Us.  925  or  such  sum  as  the 
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i«7»  Court  shall  declare  to  be  duo.  The  defendants  contend  thai  the 
BASAWTRAr  P^^^'*^®  interest  of  the  sons  of  Zalim  Singh  by  the  plaintiff 

V.         at  auction  gave  him  no  right  of  snit :  thejr  bad  no  right  daring  their 

Lal.       father's  lifetime:  Zalim  Smgh  had  admitted  the  sale  to  defendants  and 
he  had  ineffectually  endeavoured  to  recover  possession  of  the  share, 
but  the  High  Court,  North- Western  Provinces,  on  the  27th  May, 
1867,  rejected  his  claim :  the  plaintiff's  suit  to  redeem  the  mortgage 
on  the  ground  that  the  sale  of  the  2lst  May,  1861,  was  invalid  was 
barred  by  s.  13,  Act  X  of  1877,  and  the  admission  of  Zalim  Singh. 
They  also  contend  that  they  wore  entitled  to  repayment  of  the  saU 
consideration  and  that  the  allowance  of  Rs.  75  ceased  from  the  date 
of  the  sale,  and  that  there  was  no  condition  in  the  mortgage-deed  for 
the  deduction  of  this  sura  yearl7  from  the  principal  sum  advanced  on 
mortgage  :  Zalim  Singh  himself  realized  this  sum  prior  to  the  sale. 
The  Subordinate  Judge  held  that  the  defendants,  wha  objected 
to  the  sale  of  the  share  in  execution  of  decree  and  against  whosa 
objection  an  order  was  passed  on  the  15th  November,  1867,  ooghi 
to  have  contested  that  order  in  a  regular  suit  within  the  period 
prescribed  by  law:  they  had  not  done  so,  and  the  order  became 
final,  and  they  could  not  now  contend  that  Zalim  Singh  had  no  rights 
that  could  be  sold  :  the  plaintiff  therefore  had  a  clear  right  of 
suit.    He  also  held  that  the  property  in  dispute  could  not  be  con- 
sidered liable  for  the  consideration  of  the  sale-deed,  that  deed,  having 
been  set  aside  by  the  Sudder  Dewany  Adawlat  in  1864  :  the  de- 
fendants themselves  have  admitted  all  along  that  they  were  mort- 
gagees: as  they  had  failed  to  show  that  the  proprietary  allowance 
of  Rs.  75  had  been  paid  yearly,  the  sum  should  be  deducted  from 
the  amount  of  the  mortgage-loan.  He  accordin  gly  gave  a  decree  to 
plaintiff  as  claimed.   The  defendants  appealed  and  repeat  their  origi- 
nal pleas.   The  Judge  held  that  the  mortgage  of  1859,  which  had 
merged  in  the  sale  of  1861,  revived  when  that  sale  was  cancelled 
under  the  decision  of  the  Sudder  Dewany  Adawlat  of  1864  :  the  sale 
was  set  aside  because  it  was  invalid  under  the  Hindu  law.  He 
accepts  the  argument  of  the  Subordinate  Judge  in  regard  to  the 
finality  of  the  order  under  s.  246,  Act  VIII  of  1859,  and  he  farther 
holds  that  defendants  wero  not  entitled  to  any  refund  of  Bs.  8,000, 
as  sale-consideration,  before  redemption  could  be  allowed :  if  they 
are  entitled  to  that  sum,  they  could  only  claim  it  from  Zalim  Singh 
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personally :  they  could  not  claim  it  from  the  plaintiff  who  had  pur-  ^^'^^ 

chased  the  equity  of  redemption :  the  defendants  had  never  brought    ^^^^^^  j^^^ 

a  suit  for  the  recovery  of  the  money.   The  Judge  also  allowed  the  v. 

.1  1  ,  Kanauji 

deduction  of  Rs.  75  yearly  from  the  mortgage-loan  as  there  was  no  Lit. 

proof  that  the  allowance  had  been  paid. 

In  second  appeal  the  same  pleas  are  urged.   The  decision  of  the 
Sudjler  Dewany  Adawlat  of  the  22nd  August  afErmed  that  of  the 
Judge,  dated  1st  March^  which  set  aside  the  sale  of  1861  as  not  hav- 
ing been  made  for  legitimate  family  purposes  biit  for  the  gratification 
of  the  personal  extravagance  of  Zalim  Singh.  It  was  therefore  inva- 
lid under  the  Hindu  law.    But  though  the  sale  was  set  aside,  posses- 
sion was  not  given  to  the  plaintiffs,  the  sons  of  Zalim  Singh.  The 
defendants  remained  in  possession  as  mortgagees.   The  sale  having 
been  declared  altogether  inoperative,  and  having  been  completely 
set  aside,  it  cannot  be  said  that  the  mortgage  was  extinguished  by 
the  execution  of  the  sale-deed.    The  defendants  were  simply  left  in 
possession  as  mortgagees.    The  mortgage  transaction  has  never 
been  impugned,  and  the  plaintiff  as  the  representative  of  the  original 
mortgagor  has  certainly  a  right  to  redeem  the  mortgage. 

The  Courts  below  appear  to  have  rightly  held  that,  as  the  defen- 
dants objected  to  the  sale  by  auction  of  the  rights  of  Zalim  Singh 
and  an  order  was  passed  against  them  on  the  15th  November,  1867, 
which  they  had  never  contested  in  a  regular  suit,  they  could  not 
now  deny  that  the  plaintiff  had  purchased  whatever  rights  still  re- 
mained to  Zalim  Singh  and  his  sons.  In  holding  this  to  be  the  case 
the  lower  appellate  Court  has  followed  the  ruling  in  Badri  Prasad 
V.  Muhammad  Yu8uf(l)  of  this  Court  in  Full  Bench. 

The  lower  appellate  Court  has  not,  as  urged  by  the  appellantsi 
misunderstood  this  Court's  decision  of  the  27th  May,  1867.  That 
decision  ruled  that,  although  the  sale  by  Zalim  Singh  was  set  aside, 
yet  Zalim  Singh  (then  plaintiff)  could  not  equitably  be  allowed 
to  retain  the  purchaser's  money  and  to  eject  the  purchaser  from  the 
property  sold.  He  must  be  held  estopped  by  his  own  act  from  pleading 
the  invalidity  of  the  sale.  But  this  decision  was  passed  as  against 
Zalim  ^gh  himself,  who  on  the  strength  of  the  Sudder  Dewany 
Adawlat's  decision  of  the  22nd  August  was  seeking  to  obtain  pos- 
session of  the  property  from  the  defendants.  But  it  does  not  follow 
(1)  I.  L.  R.,  1  AU.  881, 
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1879       that  the  defendants  have  a  lien  on  the  property  to  the  extent  of  the 


Basant  Rai  Purchase-money.  They  are  not  in  possession  under  the  sale-deed, 
V.  bat  were  in  possession  as  mortgagees,  and  as  such  have  oo&tiimed 
Lal.  to  be  recorded  in  the  Collector's  bpoks.  The  sale  had  already  been 
declared  invalid,  when  the  plaintiff  purchased  Zalim  Singh's  rights 
at  auction  and  acquired  by  his  purchase  the  right  of  redeeming  the 
mortgage.  If  the  purchase-money  had  been  received  by  Zalim  Singh 
who  is  no  longer  alive,  the  purchasers  might  have  sued  to  recover 
the  purchase-money  from  him  during  his  life,  and  might  possibly 
in  execution  of  their  decree  have  proceeded  against  Zalim*s  rights 
and  interest  in  the  property.  They  did  not  adopt  this  coarse, 
though  the  sale  was,  as  has  been  observed,  completely  set  aside  by 
the  judgment  of  the  Sudder  Dewany  Adawlat  in  1861.  Any 
claim  to  recover  the  money  now  would  appear  to  be  barred  by  time, 
and  the  defendants,  mortgagees,  can  have  no  right  now  to  make 
the  property  responsible  for  the  repayment  of  the  purchase-money 
on  account  of  the  sale  in  1861,  which  was  held  to  be  altogetlier  in- 
valid, as  against  the  plaintiff  who  has  parchased  the  equity  of  re* 
domption  of  the  mortg^ige  in  1359,  and  that  too  after  the  objections 
of  these  defendants  had  been  overruled,  and  the  order  made  against 
them  on  the  15th  November,  1867,  had  become  final. 

The  finding  of  the  lower  appellate  Court  regarding  thd  Rs  75, 
*'  malikanaj^^  is  one  of  fact,  with  which  we  cannot  interfere.  The 
Judge  in  deducting  this  yearly  allowance  from  the  principal  of  the 
mortgage-loan  has  not  acted  contrary  to  law,  and  the  plea  that  he 
should  not  have  done  so,  because  the  term  of  the  mortgage  had  ex- 
pired, has  no  force,  inasmuch  as  the  mortgagees  have  contioned 
to  hold  possession  under  the  mortgage  and  as  long  as  they  do  so 
are  bound  by  itB  conditions.  We  dismiss  the  appeal  and  aSrm 
the  judgment  with  costs. 

Appeal  dismissed. 

|g70  Before  Mr.  Justice  Spankie  and  Mr.  Justice  OldfieU, 

'^"^y  KAMAL  SINGH  (Plaintipp)  v.  BATDL  FATIMA  (DBPKKDAitf)* 

Trust-^ Assignment  hy  Trusltes^Limitation, 

In  1840  the  purchasers  and  recorded  proprietors  of  a  foar  bis  vat  ihare  of 
a  certain  Tillage  caused  a  statement  to  be  recorded  in  the  Tillage  record-of*rigbts 

*  Second  Appeal,  No.  266  of  1870,  from  a  decree  of  J.  H.  Prinsep,  Esq ,  Jodge 
of  Cawnpore,  dated  the  19th  December,  1878,  roTerting  a  decree  of  Babu  Atfi 
Kali  Chaudhri,  Sabordioate  Jadge  ol  Cawnpore,  dated  the  iih  M&rcb,  1878. 
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to  the  effect  that  B  claimed  to  be  the  proprietor  of  a  moiety  of  such  share,  and  1879 
that  they  were  wUling  to  admit  hii  right  wheneyer  he  paid  them  a  moiety  of  the  ■  - 

sum  which  they  had  paid  in  respect  of  the  arrears  of  reTenue  due  on  such  share.  Eam al  Sinqh 
In  1843  M  purchased  such  share  and  became  its  recorded  proprietor.   In  1877  JT,  Batul 
the  son  of     sned  the  representative  of  Jf ,  fur  possession  of  a  moiety  of  such  Fatima. 
sharpy  alleging,  with  reference  to  the  statement  recorded  in  the  record- of -rights, 
that  such  moiety  had  Tested  in  M*s  assignors  in  trust  to  surrender  it  to  B  or  his 
heirs  on  payment  of  a  moiety  of  the  sum  they  had  paid  on  account  of  revenue, 
and  paying  into  court  a  moiety  of  such  sum.   Held  that  that  statement  could 
not  be  regarded  as  evidence  of  the  alleged  trust,  and  that,  assuming  that  the  alleged 
trust  existed,  the  suit  was  barred  by  limitation,  M  having  purchased  without  notice 
of  the  trust  and  for  valuable  consideration. 

In  1838  one  Kesri  Singh  was  the  recorded  proprietor  of  a  four 
biswas  share  in  a  certain  village.    In  1839  Kesri  Singh's  rights 
and  interests  in  this  share  were  purchased  by  one  Pitambar  Singh 
at  a  sale  in  the  execution  of  a  decree  held  by  him  against  Kesri 
Singh.    On  the  7th  June,  1839,  Pitambar  Singh  transferred  his 
rights  under  this  purchase  by  sale  to  one  Ratan  Singh  and  one 
Dirgpal  Singh,  who  were  recorded  as  the  proprietors  of  the  four 
biswas  share,  and  paid  the  arrears  of  revenue  due  in  respect  of  the 
ahare  amounting  to  Rs.  108*    In  1840,  at  the  settlement  of  the 
village,  Bal  Singh,  brother  of  Kesri  Singh,  having  claimed  to  be 
the  owner  of  a  moiety  of  the  four  biswas  share,  Ratan  Singh 
and  Dirgpal  Singh  caused  the  following  statement  to  be  recorded 
in  the  village  record-of- rights  :  '^TVe  Ratan  Singh  and  Dirgpal 
Singh  have  purchased  Kesri  SingVs  share  :  Bal  Singh  claims  a 
moiety  of  it :  he  owes  us  Rs.  51  on  account  of  the  revenue  we  have 
paid :  whenever  he  pays  that  amount  with  interest,  he  shall  become 
the  proprietor  of  his  share."    The  four  biswas  share  was  then 
specked  in  manner  following:    Our  exclusive  share  (one  moiety)": 
^<m  account  of  Bal  Singh  (one  moiety)".  On  the  20th  November, 
1843,  one  MuzafFar  ^usain  purchased  the  four  biswas  share  from 
Ratan  Singh  and  Dirgpal  Singh,  and  became  its  recorded  proprietor. 
In  1874,  at  the  settlement  of  the  village,  Kamal  Singh,  the 
ion  of  Bal  Singh,  who  had  meanwhile  died,  applied  to  the  settle- 
ment officer  to  have  his  name  recorded  as  the  proprietor  of  a 
moiety  of  the  four  biswas  share  as  his  father's  heir.   The  settle- 
ment officer  refused  this  application.  In  April,  1877,  Kamal  Singh 
brought  the  present  suit  against  Muzaffar  Husain's  widow  for  the 
possession  of  a  moiety  of  the  four  biswas  share,  alleging,  with 
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1879  reference  to  the  statement  which  Ratan  Singh  and  Dirgpal  Sin^ 
AMAL  SisraH  caused  to  be  recorded  in  1840  in  the  village  reoord-of-rigbs^ 
V.  that  a  moiety  of  the  four  biswaa  share  had  vested  in  them  and 
Fayima,  their  assigns  in  tmst  to  surrender  it  on  payment  of  the  snniy  with 
interest^  which  they  had  paid  on  account  of  the  revenae  due  in  respect 
thereof.  The  plaintiff  paid  into  court  Rs.  54,  and  an  equal  sam 
on  account  of  interest,  or  Rs.  108  in  ail.  The  defendant  set  op 
as  a  defence  to  the  suit  that  the  plaintiff^s  right  was  extinguished 
by  length  of  time,  because  Ratan  Singh  and  Dirgpal  Singh  wm 
not  trustees  of  the  property  when  they  assigned  it  to  Muzaffar 
Husain,  and  because,  assuming  that  they  were  trustees  of  it  when 
ihey  so  assigned  it,  Muzaffar  Husain  had  purchased  it  in  good 
faith,  without  notice  of  the  trust,  and  for  valuable  considera&D* 
The  Court  of  first  instance  held  that  Ratan  Singh  and  Dirgpal 
Singh  were  trustees  of  the  property,  and  that  Muzaffar  Husain  had 
not  purchased  the  property  in  good  faith,  as  he  had  purchased 
without  making  any  inquiry,  and  the  suit  was  consequently  not 
barred,  and  gave  the  plaintiff  a  decree.  Ou  appeal  by  the  d^feoA- 
ant  the  lower  appellate  Court,  for  reasons  which  will  be  found  stated 
in  the  judgment  of  the  High  Court,  dismissed  the  suit  Ibe 
plaintiff  appealed  to  the  High  Court 

Mr.  Niblettf  for  the  appellant 

Pandits  Ajudhia  Nath  and  Nand  Lai,  for  the  respond^t 

The  judgment  of  the  Court  \^SrANKiE,  J.  and  Oldfiild,  J.) 
was  delivered  by 

Spankie,  J. — The  property  in  suit  was  recorded  in  the  name 
of  Eesri  Singh,  who  fell  into  arrears  in  1838  to  the  amount  of 
Rs.  108.  In  1839  Ratan  Singh  and  Dirgpal  Singh  bought  & 
rights  and  interests  of  Kesri  Singh,  and  in  1840  they  paid  up  the 
arrears  of  the  entire  share  of  four  biswas.  It  is  now  alleged  that 
Bal  Singh,  a  brother  of  Eesri  Singh,  was  also  (he  owner  of  half 
the  land,  and  the  plaintiff  relies  upon  an  entry,  in  ihe  settlemeot 
record  of  1840,  which  it  is  contended  not  only  amounts  to  a 
recognition  of  Bal  Singh's  title  by  Ratan  Singh  and  Dirgpal  Singfa. 
but  shows  that  they  continued  to  hold  Bal  Singh*s  share  in  trost, 
and  plaintiff  now  seeks  to  pay  the  share  of  arrears  due  by  Bal 
Singh  and  to  take  over  the  share.   We  are  far  from  satisfied  that 
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the  acknowledgment  can  be  regarded  as  evidence  of  a  trtist  as  ^^^^ 
between  Bal  Singh  aild  the  original  purchaset's  of  Kesri  Singh's  ^^^^^  g^^^ 
rights.  The  entfj  is  to  the  effect  that  a  petition  had  been  presented  v. 
by  Bal  Singh  daiming  to  be  the  owner  of  half  of  the  four  bisWad  Tat^a 
in  possession  of  Hatan  Singh  and  Dirgpal  Singh,  and  that  the  lattei^ 
are  willitig  to  allow  his  shate,  When  he  pays  the  ati^ears  due  on  it. 
We  donbt  whether  these  words  ate  snfficient  to  raise  a  Valid  tmst 
sach  as  that  which  the  plaintiff  is  endeavodring  to  set  np.  Iliere 
is  no  undertaking  on  the  part  of  Ratan  Singh  and  Dirgpal  Singh 
that  they  Would  continue  to  hold  Bal  Singh's  share  in  trnst  for 
him  and  his  heits,  oter  any  extent  of  time,  until  some  one  of  them 
Was  able  to  recover  thd  land.  In  effect  they  did  not  do  niore  than 
exprees  their  Willingness,  if  Bal  Singh  chose  to  pay  up  his  arrears, 
to  give  him  up  the  land.  Bal  Singh  nlight  have  availed  himself 
of  this  Oppoi'tnnity  bnt  he  never  did.  Inhere  does  not  appear  to 
have  been  any  promise  to  give  np  the  land  at  any  future  time  after 
long  years  of  enjoyment  of  it  to  any  othei*  person  than  Bal  Singh. 
If  there  Was  any  agreenlent  at  alt,  it  Was  a  present  one  between 
the  parties,  bdt  beyond '  the  entry  already  i^eferred  to  there  is  no 
stiMotent  evidence  of  any  agreement,  and  Ratan  Sin^h  and  Dirgpal 
Bingh  continned  to  be  feCorded  as  the  owners  of  the  Entire  fouif 
bisv^.  They  were  not  the  fifst  purchasers  of  Kesri  Singh^s  rightil^ 
which  bad  been  bought  previously  by  one  Pitambai^  Singh,  and 
had  been  sold  by  him  to  Ratan  Singh  and  Dirgpal  Sin^h  on  the 
7th  Jttne,  1839,  and  it  Was  probably  owing  to  this  dircUmstancei 
and  not  caring  to  litigate  the  point  whether  Fitambar  Singh  had 
bought  foUr  ot  two  biswas,  when  he  purchased  JSesri  Singh'd 
lighta,  theyj  Who  had  paid  up  the  arrears  dUe  to  Qovernment  on 
thtt  entire  share,  which  Was  retsorded  in  the  name  of  Kesri  Singh 
alone^  Were  willing  to  release  two  biswas  to  Bal  Singh,  if  h^  chosO 
to  discharge  the  arrears  that  Would  be  payable  by  him.  Beyond 
what  has  been  stated  there  is  nothing  to  show  that  the  transaction 
hftd  any  of  the  charaeteristios  of  a  trust  Fitambar  Singh  Was  put  in 
possession  of  the  share;  Ratan  Singh  and  Dirgpal  Singh  pnr- 
ehased  It  froUi  him,  and  had  to  pay  Rs.  108,  Government  arrears,  on 
MC3oimt  of  it,  and  certainly  obtained  possession  of  the  four  biswas  as 
Kesri  Singh^s.  They  continued  to  hold  them  as  owners,  being 
rMorded  as  such  in  the  settlement  record^  until  Dirgpal  Singh 
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1879        died,  and  subsequently  Elatan  Singh  and  his  brother  Miardan  Singh 


Eaxil  SiNQB  ^^^^  ^^^^  bfewason  the  20th  November,  1843,  to  the  defendant's 
husband,  in  whose  possession  and  that  of  his  family  the  property 
Paxima.  remained  for  twenty-nine  years  before  the  plaintiff  made  any  claim 
to  it  in  1874,  to  the  settlement  officer,  who  in  October,  1874,  reject- 
ed his  claim.  The  plaintiff  then  allowed  two  years  and  a  half  to 
elapse  before  he  brought  the  present  suit  The  lower  appellate 
Court,  after  reviewing  the  old  Regulations  which  related  to  transfers 
by  the  Collector  of  a  defaulting  share  or  patti  of  an  estate,  distin- 
guishes the  alleged  transfer  in  this  case  from  those  made  by 
authority,  and  if  we  understand  him  aright,  he  appears  to  regard 
it  as  one  made  by  agreement  or  mutual  understanding  beween 
Bal  Singh  and  Elatan  Singh  and  Dirgpal  Singh,  and  accepting  that 
view,  he  looks  upon  their  possession  as  that  of  trustees  or  mortga- 
gees. But  as  already  observed  there  is  no  other  evidence  of  a  mutual, 
understanding  or  agreement  then  the  entry  in  the  settlement  record, 
by  which,  as  we  are  advised  at  present,  no  trust  was  raised.  All  the 
circumstances  point  to  a  different  conclusion  from  that  at  which 
the  Judge  has  arrived.  There  was  a  saler  in  execution  of  a  decree, 
and  very  soon  after  a  sale  by  the  auction-purchaser  to  Ratan 
Singh  and  Dirgpal  Singh,  and  immediately,  or  very  soon  afterwards, 
the  latter  obtained  full  possession  of  the  four  biswas  and  paid 
up  all  the  arrears  due  upon  the  share,  and  at  this  time  the  lower 
appellate  Court  itself  admits  'Hhat  there  is  no  record  to  show  thai 
Bal  Singh's  rights  and  interests  were  recognised  as  then  existing, 
and  that  an  assignment  of  them  was  made  to  Ratan  Singh  and 
Dirgpal  Singh  by  authority,"  though,  strange  to  say,  he  adds  that 
the  presumption  is  that  they  were  so  transferred  as  in  similar 
cases  of  default  of  land  revenue.  The  presumption  would  appear 
to  be  the  other  way,  assuming  it  to  be  the  fact,  as  stated  by  the 
Judge,  that  Bal  Singh's  rights  were  not  even  recognised  by  the 
revenue  authorities.  It  is  also  inconsistent  with  the  other  view  of 
the  case  which  he  immediately  adopts,  that  by  private  agreement 
or  mutual  understanding  Ratan  Singh  and  Dirgpal  Singh  held^as 
mortgagees  or  trustees.  Assuming  however  that  the  Judge  is 
right  in  this  view,  we  are  of  opinion  that  he  was  justified  in  hold- 
ing  that  the  claim  was  barred  by  limitation,  for  there  is  nothing 
whatever  to  prove^  nor  is  it  alleged|  that  the  purchasers  from  Ratan 
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Singih  and  Mardan  Singh  m  November,  1843,  took  the  property 
^ith  any  notice  of  the  trust,  and  it  is  certain  that  the  purchasers 
in  1843  bought  for  a  valuable  consideration  and  have  been  holding 
ostensibly  as  proprietors  from  that  date.  Under  these  circumstan- 
ces limitation  would  run  from  the  date  of  that  conveyance.  So  that 
tliia  suit  fails  altogether,  whether  or  not  we  admit  a  trust  in  1839-40, 
a.nd  \ire  therefore  dismiss  the  appeal  and  affirm  the  judgment  with 
eosts. 

Appeal  dismissed. 


CRIMINAL  JURISDICTION, 


Be/ore  Mr.  Justice  Straight. 

Is  THE  MATTKU  OF  TUK  rETlTWN  OP  GOBIND  PRASAD  AND  ANOTHER. 

Acl  XLV  of  1860  (/*<JrtaZ  «.  iil'^Criminal  trespasB. 

Certain  immoveable  property  was  the  joint  undivided  property  of  C,  (7,  and  a 
certain  other  person.  R  obt^iined  a  decree  against  G  for  the  possession  of  such 
property  and  such  property  was  delivered  to  him  in  the  execution  oi^  that  decree  in 
^ceordance  with  the  provisions  of  s,  264  of  Act  X  of  1877.  C,  in  good  faith,  with  the 
intention  of  asserting  her  right,  and  without  any  intention  to  intimidate,  insult,  or 
annoy  ,  or  to  commit  an  offence,  and  (?,  in  like  manner,  with  the  intention  ol 
asserting  the  right  of  his  co-owners,  remained  on  such  property.  Held  that,  under 
such  circumstances,  they  could  not  be  convicted  of  criminal  trespass  (T). 

Re-entry  into  or  remaining  upon  land  from  which  a  person  has  been  ejected  by 
civil  process,  or  of  which  possession  has  been  given  to  another,  for  the  purpose  of 
asaertmg  rights  he  may  have  solely  or  jointly  with  other  persons,  is  not  criminal 
tr<»pa88  unless  the  intent  to  commit  an  offenco  or  to  intimidate,  insult  or  annoy  ip 
conclusively  proved. 

Turn  was  an  application  to  the  High  Court  for  the  exercise  of 
Hs  powers  of  revision  under  s.  297  of  Act  X  of  1872.  The  facts 
of  the  case  are  sufficiently  stated,  for  the  purposes  of  this  report,  in 
tho  judgment  of  the  High  Court, 

Mr.  Leachy  for  the  petitioners. 

Pandit  Jjudhia  Nath,  for  the  opposite  party. 

Straight,  J.— This  is  an  application  for  revision  under  s.  297, 
C5riininal  Procedure  Code,  of  an  order  of  the  Magistrate  of 
Miranpur,  passed  upon  the  3rd  of  September  last,  convicting  two 

(I)  See  alflo  Emprtsa  v.  Budh  Singh,  I.  L._R.;  2  All.  110, 


KAMALSitron 

Batdl 
Fatiha. 


1879  ^ 
October  15. 
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1^79       persons,  nam^y  one  Gobind  Prasad  and  Chanrasi,  hts  wife,  of 
criminal  trespass  nnder  s.  441,  Penal  Code.   The  case  has  been 

Iff  XBH  MAT-  ^  ' 

TRR  ov        very  fully  and  exhanstively  discuased  before  me  by  the  pleaders 
^*Qopi^p^'    on  both  sides,  and   I  nrnst  frankly  say,  that  1  have  expe« 
Prasad.      fenced  the  greatest  diffilcalty  in  forming  any  determinate  opinion 
npon  it.    This  has  arisen  from  the  onusnally  vagae  and  elastio 
language  used  iq  s.  441,  which,  if  not  closely  scrutinized  and 
strictly  interpseted,  might  lead  to  its  application  to  seta  of  facts 
or  cironmstances,  for  which  it  was  never  intended  by  the  Legisla- 
tive authorities  who  framed  ii    For  it  is  easy  enough  to  conoeive 
multitudinous  cases,  some  approaching  the  verge  of  absurdity,  that 
would  fall  within  the  letter,  not  the  spirit,  of  the  section,  and  which 
no  one  would  for  a  moment  consider  fit  subject  even  for  civil 
proce^ings,  much  less  for  a  prosecution  in  a  criminal  couii.  To 
lay  down  any  rule,  as  to  the  extent  to  which  its  operation  should 
be  limited,  is  scarcely  possible,  but  it  is  plain  that  its  scope  must 
be  confined  within  those  bounds  that  common  sense  and  sound 
reason  dictate.  In  this  view  let  us  see  what  the  words  of  the  section 
practically  enact,  and  how  they  are  to  be  practically  applied.  First, 
there  must  bo  an  unauthorised  entry  into  or.  upon  property,— 
unauthorised,  that  is  to  say,  either  directly  against  the  will  of  the 
person  in  possession,  or  constructively  against  his  will,  in  the  sense 
that  he  who  enters  has  an  unlawful  intention,  which,  were  it  known 
to  such  person,  would  make  him  object,  forbid  or  prevent  the  entry 
that  in  ignorance  of  such  intention  he  sanotions  and  permits  ;  or, 
again,  if  the  entry  has  been  lawfully  and  legitimately  obtained,  there 
must  be  an  unlawful  "remaining,"  either  directly  or  oonstmctively 
against  the  will  of  the  person  in  possession,  to  be  judged  by  the 
tests  already  explained.    In  either  case,  the  unlawful  entry  or 
unlawful  remaining  must  be  with  intent  (i)  to  commit  an  ofienoe, 
(ii)  to  intimidate,  (iii)  to  insult,  (iv)  to  annoy,  any  person  in 
possession  of  the  property.    As  to  these  intents,  the  first  three 
are  sufficiently  explicit  by  the  light  of  ss,  40,  503  and  504  of 
the  Penal  Code ;  but  as  to  the  fourth,  very  grave  difficulty 
arises  to  ascertain  what  is  or  is  not  meant.    Is  the  word  annoy 
to  be  taken  in  its  fullest  and  most  general  sense,  or  with  what 
limitations  is  it  to  be  construed?    The  varieties  and  difierenoea 
of  human  tei;nperamont  are  so  innumerable  that  it  is  nes^t  to  impos- 
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filble  io  estimate  to  wbafc  lengtbs  a  literal  definition  might  not  1379 
ejctend.   It  is  a  matter  of  daily  observation,  that  what  will  annoy  _ 
one  man  will  not  distnrb  an  emotion  in  another  ;  and  in  a  yast    tbr  op  thb 
oommonity  like  the  native  population  of  this  conntry,  the  endless  gobiwd^' 
faneiesy  feelings  and  prpjndices,  religions  or  caste-bom,  necessarily  I^«asad. 
are  stronger  and  more  sensitive  with  one  set  of  persons  than  with 
another.    It  must,  therefore^  be  that  the  word   annoy  "  in  this  sec- 
tion 441  mqst  have  some  plain  and  intelligible  construction  placed 
upon  it,  and  its  application  must  not  bo  left  to  depend  upon  each 
individual  case  and  the  peculiarities  of  character  or  idiosyncrasies 
of  feeling  of  the  special  person  who  comes  forward  to  complain. 
It  seems  to  me  that  the  word    annoy  *^  in  s.  441  must  be  taken 
to  mean  annoyance  that  would  generally  and  reasonably  aiFect 
an  ordinary  person,  not  what  would  specially  and  exclusively 
annoy  a  particular  individual. 

I  cannot  agree  in  the  argument  of  the  pleader  who  appeared 
to  support  the  conviction,  that  where  an  entry  upon  property  is  in 
itself  illegal,  that  is  sufficient  to  establish  one  of  the  criminal  in« 
tents  required  by  s.  441.  Because  an  act  is  illegal  in  the  sense 
that  it  is  a  breach  of  a  man's  duties  and  obligations  under  the  civil 
law  to  obey  and  submit  to  any  process  that  is  sought  to  be  enforced 
Against  him  by  execution  or  otherwise,  it  does  not  follow  as  a 
necessary  consequence  that  that  act  is  criminally  unlawful  and 
therefore  punishable.  The  intent  with  which  the  act  is  done  must 
be  established  by  clear  and  convincing  evidence  of  such  character 
and  description  as  the  particular  nature  of  the  case  requires. 

Bo  far  I  have  dealt  with  the  intent  to  annoy.  But  with  intent 
to  annoy  whom?  "Any  person  in  possession  of  such  property.'' 
Then  the  question  arises  what  sort  of  possession  is  here  intended, 
express  or  implied,  constructive,  in  the  sense  of  ^Megally  entitled 
to",  or  aotnal,ascontecbplatedin  s.  530,  Criminal  Prooedure  Code. 
As  to  this  last-mentioned  provision,  it  is  plain  that,  in  the  interest 
of  public  peace,  it  may  be  used  to  declare  and  protect  the  possession 
of  a  mere  trespasser  unfil  he  is  "  ousted  by  due  course  of  law.'' 
How  fiair  a  person  in  that  position  could  invoke  the  provisions  of 
B.  441  of  the  Penal  Code  against  the  party  legally  entitled  to  posses-* 
sion,"  for  making  an  entry  upon  property  in  the  occupation  of 
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1879        the  trespasser,  I  am  not  prepared  here  to  disooss.    That  would  bo 


Ik  the  mat-    ^D^'^g  discussion  of  a  question  of  so  expansive  a  character 

Vetitic^^q     that,  as  it  is  unnecessary  for  the  purposes  of  the  decision  of  the 
GoBiND      present  case,  I  avoid  entering  npon  it.    Suffice  it  that,  to  deal  witk 
Feasao.  matter  before  me,  I  am  of  opinion  the  possession  contemplsted 

and  intended  by  s.  441  must  be  actual  in  the  sense  and  meaning  of 
s.  530,  Criminal  Procedure  Code. 

Having  thus  dealt  with  the  legal  aspects  of  s.  441,  let  us  see  in 
what  way  it  can  be  applied  to  the  present  case,  the  circumstanoca 
of  which  are  as  follows  : — On  the  16th  January,  1873,  Gobiud 
Prasad,  Chaurasi  his  wife,  and  his  brother  Kalika,  jointly  mort- 
gaged to  one  Ram  Ratan  Das  four  bouses,  two  situate  in  Narghat, 
in  MuzafFarganj  mohalla,  and  one  at  Tirmohani,  for  an  advance  of 
Rs.  2,000.    It  was  stipulated  by  the  deed  that  the  loan  should  be 
repaid  within  six  months,  otherwise  it  would  become  a  deed  of  condi- 
'tional  -sale.    Neither  the  capital  sum  nor  any  portion  of  it  was 
repaid  within  the  time  mentioned,  and  on  the  12th  February,  1874, 
notice  as  required  by  s.  8bf  Regulation  XVII  of  1806  was  duly 
issued.    Some  arrangement  then  appears  to  have  been  come  to  be*- 
tweon  the  mortgagors  and  the  mortgagee,  tlie  result  of  which  was 
that,  on  the  4th  July,  1874,  the  two  houses  at  Narghat  were  sold  for 
Hs.  833-8-0  and  the  proceeds  of  such  sale  were  handed  over  to  Ram 
Ratan  Das;    The  year's  grace  from  the  notice  of  February,  1874^ 
ran  out,  but  no  further  steps  were  taken  by  the  mortgagee,  who  oa 
the  15th  March,  1875,  accepted  a  further  sum  of  Rs.  ^00  on  account 
of  his  debt,  thus  making  a  total  of  Rs^  1,133-^8-0  paid  in  satisfac- 
tion of  the  original  principal  sum  of  Rs.  2,000.    On  the  24th 
August,  1876,  an  order  of  foreclosure  was  made  and  issued.  There- 
upon a  suit  for  possession  was  instituted,  which  was  met  by  ihh 
defence  that,  as  the  plaintiff  had  accepted  the  payments  before  men- 
tioned, his  claim  to  foreclosure  was  barred.   The  Subordinate  Judge 
of  Mirzapur,  who  tried  that  case,  decided  in  the  plainiiff^s  favbsr, 
and  against  his  decision  Chaurasi  and  Kalika  appealed.    The  jadg« 
ment,  however,  stood  good  as  against  Gbbind  Prasiad,  who,  on  the 
,25tili  June,  1877|  execnted  an  agreement  by  wliioh  he  promised  te 
pay  the  balance  due,  with  interest,  within  one  year,  faiKng  whid 
the  plaintiff  should  have  a  decree  for  possession.   It  was  intended 
that  Kalika  and  Chaurasi  should  be  parties  to  that  document^  boi 
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as  a  matter  of  fact  they  were  not :  on  the  contrary,  they  lodged  18'^ 

an  appeal  agaiost  the  Subordinate  J udge's  decision,  which  was  heard  i„ 

on  the  29th  November,  1877,  and  resulted  in  their  favour.    Gobind    tbrof  tub 

X'ktition  OB* 

Prasad  failed  to  fulfil  the  terms  of  the  agreement,  and  the  twelve  Oobind 
months  having  elapsed  and  principal  and  iuterest  not  having^  been  i*basad. 
pjiid,  Bam  Ratan  Das  applied  to  be  placed  in  possession  of  the  two 
houses  in  Muzaffargaoj  mohalia  and  Tirmohaui.  To  this  Gobind 
Prasad  objected:  firstly  that  the  grounds  upon  which  the  appeal  of 
Kalika  and  Chaurasi  had  been  allowed  applied  equally  to  him 
hs  a  matter  of  defence  to  the  plaiuti^Ts  claim  ;  secondly  that  the 
hooses  were  the  joint  property  of  himself  and  the  other  two  mort- 
gagors of  the  mortgage-deed  of  1873.  The  Subordinate  Judge 
passed  an  order  of  possession  on  the  2nd  November,  1878,  against 
which  Gobind  Prasad  appealed  to  the  Judge,  and  his  case  came  on 
for  hearing  and  was  disposed  of  on  the  14th  November,  1878,  the 
appeal  being  dismissed.  Meanwhile,  on  the  llth  November,  the 
amiu  of  the  Court  had  gone  to  givO  possession  of  the  house  in 
Muzaffarganj  mohalia  to  Bam  Ratau  Das,  but  hs  there  found 
Kalika  and  an  agent  of  Chaurasi  on  the  chabutra,  who  said  they 
owned  a  share  of  the  hous^  ''ani  objected,  and  so  I  went  back 
and  reported  to  the  Court'*.  A  few  days  later  another  amfn  was 
sent,  who  gave  possession  as  directed  by  s.  264  of  the  Civil  Pro- 
cedure Code,  Kalika  objecting  and  Gobind  Prasad  being  upon  the 
premises  at  the  time.  This  was  the  full  extent  of  possession  ever 
obtained  by  Ram  Ratan  Das.  Between  November,  1878,  and 
April,  1879,  disputes  eontinued  between  the  parties,  and  instead  of 
directing  his  attention  towards  obtaining  possession  of  the  house  in 
qoestioo  by  dae  process  of  law,  I(am  Ratan  Das  seems  to  have 
Inserted  to  the  Cdminal  Court  for  sureties  of  the  peace  by  Gobind 
Prasad  and  his  relations,  no  doubt  with  the  view  of  making  a  cheap 
short  eat  to  secijire  his  object,  namely,  to  force  a  surrender  of  the 
property.  Ultimately,  early  April,  he  preferred  a  charge  under 
9.  441  against  Gobind  Prasad  and  Chaurasi  for  criminal  trespass, 
which  he  alle;ged  to  have  taken  place  on  the  15th  April,  For 
flome  reason  beit  kno^n  to  himself  the  Magistrate,  instead  o£ 
taking  mp  tiia  ease  ande£  the  section  upon .  which  complaint  had 
bean  raado,  pcooeeied  of  hia  own  motion  to  deal  with  the  matter 
under  B*.5dO,  Criminal  Procedure  Code;  and  on  the  Sth  May  he 
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found  that  Gobind  Prasad  and  his  wife  were  in  possession  of  the 
hoose,  bat  he  directed  them  to  clear  oot  within  10  days.  "  This 
most  irreguhir  order,  made  in  the  teeth  of  the  words  of  the  sactioO) 
came  up  to  this  Court  for  revision  and  was  necessarily  qnashod  by 
Mr.  Justice  Oldfield,  who  directed  that  the  possession  of  Chaarasi 
must  be  maintained,  while  he  at  the  same  time  pointed  oat  that 
the  complaint  under  s.  441  should  be  disposed  of. 

On  the  14th  July  Gobind  Prasad  add  his  wife  appeared  ba^ 
fore  the  Magistrate,  to  answer  the  charge  under  8.441  for  the 
alleged  trespass  on  the  l5th  April,  and  after  a  hearing  they  were 
on  the  14th  July  convicted  and  fined  one  rupee.  l!hey  took  no  steps 
to  set  this  conviction  aside,  and  on  the  1st  September  a  second 
complaint  was  lodged  before  another  Magistrate  against  them  for 
an  alleged  trespass  on  the  14th  July,  the  very  day  when  they  had 
been  in  attendance  at  the  Magistrate's  court.  iTpon  this  charge^ 
after  they  had  been  given  twenty-four  hours*  grace  to  turn  out  of  the 
house,  they  were,  on  the  3rd  September,  convicted  and  fin^d  Rs.  200 
each.  It  is  that  conviction  and  sentence  that  now  comes  before  this 
Court  for  revision.  The  only  other  facts  that  should  be  recapitulated 
are  that,  on  the  17th  February,  Gobind  Prasad  had  filed  an  applica-* 
tion  to  be  declared  insolvent,  which  was  rejected  by  the  first  Coart 
but  granted  on  appeal  to  this  Court,  and  that  on  neither  oooasion 
before  the  Magistrate  did  Bam  Ratan  Das  himself  appear  as  a  wit^ 
ness  or  to  support  his  complaint. 

Such  were  the  circumstances  out  of  which  the  Magistrate  iM 
called  upon  to  decide  as  to  the  guilt  or  otherwise  of  Gobind  Prasad 
and  his  wife  under  s.  441,  Penal  Code,  and  it  is  as  to  the  propriety 
of  bis  determination  upon  that  point  that  the  case  now  comes 
before  this  Court.  I  do  not  forget  that  I  mnat  deal  wii^  it,  not  as  I 
should  with  an  appeal,  but  simply  as  a  matter  for  revision  mkdet  &> 
297,  Criminal  Procedure  Code.  At  the  same  time  it  iK  my  doty  to 
see  that  the  Magistrate  bad  before  him  sufficient  legal  evidence  to 
justify  him  in  convicting.  Applying  the  tests  I  have  already  advert^ 
ed  to  in  the  earlier  part  of  this  judgment^  I  am  dearly  of  q»iDiiMi 
that  no  such  possession  as  is  required  by  s.  441  was  ever  prored  U» 
have  been  in  Bam  Batan  Das  so  as  to  make  Gobind  Prasad  liable 
either  for  his  *^  entering  into  "  or  "  remaining  "  on  the  premisai  ia 
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question.  Re-entry  into  or  remaining  upon  land  from  which  a  per- 
son has  been  ejected  by  civil  process,  or  of  which  possession  has  been 
given  to  another,  for  the  purpose  of  asserting  rights  he  may  have 
solely  or  jointly  with  other  persons,  is  not  criminal  trespass  unless 
the  intent  to  commit  an  offence,  or  to  intimidate,  insult  or  annoy  is 
conclusively  proved.  Evidence  of  any  such  intent  in  this  case 
seems  to  me  to  be  altogether  absent,  nor  does  the  complainant  him- 
self come  forward  to  establish  anything  of  the  kind.  Rightly  or 
wrongly,  both  Kalika  and  Chaurasi  allege  a  joint  interest  in  the 
house  in  Muzaffargaoj  mohalla,  and  the  former  has  made  formal 
objection  to  possession  of  it  being  given  to  Ram  Ratan  Das.  The 
original  mortgage  was  joint,  and  of  all  four  houses  jointly,  the  loan 
was  joint,  the  payment  of  the  Rs.  1,133-8-0  was  made  on  the  joint 
account,  and  so  accepted  by  the  mortgagee,  and  the  agreement  of 
25th  June,  1877,  was  intended  to  be  joint,  though  it  was  only  execut- 
ed by  Gobind  Prasad.  Without  enumerating  other  facts  in  the  case, 
that  appear  to  me  to  negative  any  of  the  intents  under  s.  441,  there 
in  quite  snffioient  to  justify  Gobind  Prasad  in  protesting  that  what 
he  has  done  has  been  with  the  bond  fide  object  of  asserting  his  rights 
or  the  rights  of  his  co-sharers.  Ram  Ratan  Das,  if  he  had  thought 
proper  to  do  so,  had  only  to  put  the  machinery  of  the  civil  law  in 
motion,  and  it  would  have  accomplished  for  him  all  that  he  required, 
but  he  elected  to  appeal  to  the  Criminal  Courts,  and  he  has  no  one 
to  blame  but  himself  if  he  finds  that  he  must  now  revert  to  the 
course  of  procedure  he  should  have  originally  adopted.  The  con- 
victions are  quashed. 

Convictions  quashed. 


APPELLATE  CIVIL. 


Before  Sir  Robert  Stuarty  KL,  Chief  Justice,  and  Mr.  Justice  Oldfield 

BAIIADHIN  AWD  ANOTHRE  (DEFENDANTS)  V,  MAHESH  AND  ANOTHER  (PLAINTIFFS) 

Arbitration— Filing  of  award -^Appeal Act  X  of  1877  (Civil  Procedure  Code), 
St.  2,  620,  581,  822, 626,  626,  688. 
Where,  in  a  suit  for  the  filing  of  an  award  made  on  a  private  reference  to 
ubitratioD,  the  Coort  of  first  instance,  holding  that  there  was  no  reason  to  remit 
such  award  to  the  reconsideration  of  the  arbitrator,  under  the  prorisions  of  s.  620 

•  First  Appeal,  No.  69  of  1878,  from  a  decree  of  Maulti  Sultan  Husain,  Subor- 
dfaute  Judge  ot  Gk>rakbpury  dated  the  6th  April,  1878. 
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1679        of  Act  X  of  1877i  or  to  6«t  it  aside  under  s.  521  of  that  Act,  did  not  proeeed  to 
m  gire  judgment  accordiut  to  such  award  folk>wed  hj  a  decree,  but  nercrtj  directed 
Hamadhin     that  sueh  award  ehould  be  filed,  htld  that  its  order  wa»  not  appealable  aa  a  decree, 
Mahesh.      or  as  an  order. 

This  was  a  suit  in  wbieh  the  plaintiffs  claimed  under  s.  525 ! 
of  Act  X  of  1877  that  an  award  made  on  a  private  reference 
to  arbitration  should  be  filed  in  court.  The  defendants  objected 
to  the  award  being  filed  on  the  ground  that  the  arbitrator  bad 
determined  matters  not  referred  to  arbitration,  that  the  award  wt» 
vague  and  consequently  incapable  of  execution,  and  that  the  arbi- 
trator had  been  guilty  of  misconduct  and  corruption.  The  Court 
of  first  instance,  holding  that  the  award  was  valid,  made  an  order 
in  the  following  terms  :  Ordered,  that  the  claim  of  the  plaintiffii 
be  decreed." 

Bamadhin  and  Tulsi  Ram,  two  of  the  defendants,  appealed  ie 
the  High  Court  against  "the  decree'*  of  the  Court  of  first  instance, 
contending  that  the  arbitrator  had  determined  matters  not  referred 
to  him,  and  had  been  guilty  of  misconduct  and  corruption* 

Pandit  Ajudhia  Nath,  Lala  Lalta  Pratad,  and  Maulvi  Medhi 
Hasariy  for  the  appellants. 

Mr.  Nibleti  and  Mnnshi  Kashi  Prasad^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  High  Court: 
Stuart,  C.  J. — A  preliminary  objection  is  taken  by  the  plaifH 
tiff's,  respondents,  that  the  present  appeal  does  not  lie,  seeing  thtt 
it  is  ai^  appeal  from  an  order^  which,  taken  in  connection  with  the 
relief  asked  for  in  the  plaint,  is  simply  an  order  directing  Urn 
award  to  be  filed  as  provided  by  s.  526,  Act  X  of  1877,  and  that 
such  an  order  is  not  one  of  those  made  appealable  by  s.  5S8. 
This  objection  must  be  allowed.  The  award  in  the  present  case  wis 
made  in  a  private  arbitration,  but  the  effect  of  s.  526  is  to  place 
it  on  the  same  .  footing  as  an  award  made  in  an  arbitration  made 
before  the  Court,  and  the  procedure  to  be  followed  for  enforcing 
the  award  must  be  precisely  the  same  in  both  cases.  Instead 
therefore  of  the  Subordinate  Judge  recording  the  order  he  has 
ni.ide,  by  which  he  appears  to  decree  the  plaintiffa'  claim  on  its 
merits,  he  should  have  proceeded  as  directed  by  s.  526,  read  in 
connection  with  s.  522  of  Act  X  of  1877,  and  giren  a  formal 
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judgaieut  according  to  the  award  and  a  decree  following  upon  such 
judgment.  And  this  he  ought  to  do  still.  The  present  appeal  is  an 
incompetent  proceeding;  we  cannot  hear  it  but  must  disallow  it 
with  costs. 

Oldfield,  J,— The  suit  before  us  was  brought  for  filing  an 
award  under  s.  525,  Act  X  of  1877.  The  Subordinate  Judge 
has  decreed  the  claim,  and  the  first  question  we  have  to  determine 
is  whether  the  appeal  now  preferred  by  the  defendants  is  main- 
tainable. By  s.  525  the  application  made  under  that  section 
has  to  be  numbered  and  registered  as  a  suit  between  the  applicant  « 
as  plaintiff  and  the  olher  parties  as  defendants,  and  it  is  incumbent 
on  the  Court  to  determine  if  any  such  grounds  as  are  mentioned 
in  ss.  520  and  521  are  shown  against  the  award,  and  if  not,  it 
18  provided  by  s.  526  that  tlie  Court  shall  order  the  award 
to  be  filed,  and  such  award  shall  then  take  effect  as  an  award  made 
under  the  provisions  of  this  chapter,"  i.e.  chapter  xxxvii.  I 
understand  this  to  mean  that  the  Court,  after  ordering  the  award 
to  be  filed,  shall  proceed  to  do  as  directed  in  s.  522,  Le,  give 
jadgmedt  according  to  the  award  and  follow  the  judgment  so 
given  by  a  decree  (I),  and  that  the  decree  will  then  be  enforced  in 
the  manner  provided  for  the  execution  of  decrees,  and  no  appeal 
will  lie  from  such  a  decree  except  in  so  far  as  the  decree  is  in 
excess  of  or  not  in  accordance  with  the  award.  In  the  suit  before 
OS  the  Subordinate  Judge  has  determined  questions  under  ss. 
520,  521,  but  his  final  order  is  merely  that  the  claim  bo  decreed, 
and  looking  to  the  plaint  and  the  nature  of  the  claim  this  amounts 
only  to  an  order  for  filing  the  award  ;  no  judgment  according  to 
the  award  followed  by  a  decree  required  by  s.  522  can  be  said 
to  have  been  given,  and  the  question  does  not  arise  whether  there 
is  an  appeal  with  reference  to  the  provisions  of  s.  522. 

Nor  do  I  consider  that  there  is  any  appeal  from  the  order  that 
lias  been  made.  It  is  not  one  of  those  orders  from  which  an  appeal 
is  allowed  by  s.  588,  and  it  cannot  bo  held  to  be  a  decree  as  the 
word  is  defined  in  s.  2,  Act  X  of  1877,  so  as  to  give  a  right 
of  appeal  as  from  a  decree,  as  has  been  urged  before  us"  for  the 
order  is  not  the  formal  order  of  the  Court  in  which  the  resulb  of  the 
(1)  S<$hib  Ram  Jha  y.  Kathee  Naih  Jha,  21  W.  K.  295. 
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suit  (and  the  proceediog  is  a  suit)  is  embodied;  the  order  for  filing 
an  award  is  but  an  interlocutory  order,  a  stop  in  the  deoision  of  the 
suit,  the  result  of  which  is  embodied  in  the  final  decree  which  the 
law  (s.  522)  directs  shall  follow  judgment.  The  Court  below 
should  be  moved  to  give  judgment  in  accordance  with  the  award 
and  a  decree  to  follow  it.  There  may  or  may  not  be  an  appeal 
from  that  decree  according  to  circumstances,  but  this  appeal  must 
I  think  be  dismissed  with  costs. 

Appeal  dismUsed^ 


Before  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  and  Mr.  JuHke  Pearson. 

6HE0  PRASAD  (Defendant)  v.  A.  B.  MILLER,  Official  Assignee  to  the  High 
CouBT,  Calcutta,  (Plaintiff).* 

Stat.  11  arid  12  Vict.,  c.  21  (^Insolvent  Act),  w.  21,  2i,  26,  32—**  Votuntarf 
conveyance  by  Insolvent. 

Where  two  days  before  a  person  was  adjudicated  au  iiisoWeut  and  his  property 
bad  by  order  Tested  in  the  Official  Assignee,  under  the  provisions  of  Stat.  11  and 
12  Vict,  c.  21,  Buch^  person  bad,  not  spontaneonsly,  but  in  consequence  of 
being  pressed,  assigned  to  a  particular  creditor  certain  property,  held  by  Stcabt, 
C.  J.,  that  such  assignment  was  not  voluntary*'  within  the  lueaning  of  s.  24  of 
that  Statute,  and  was  therefore  not  fraudulent  and  void  under  that  section  ai 
against  the  Official  Assignee. 

Held  by  Peabboii,  J.,  that  such  assignment  was  not  a  voluntary  one  in  the 
sense  that  it  was  made  spontaneously  without  pressure,  but  as  the  vesting  order 
was  not  passed  on  a  petition  by  the  insolvent  for  hb  discharge  that  section  wai 
not  relevant  to  the  case. 

One  Baij  Nath  and  his  two  brothers  Bansi  Dhar  and  Ghasi  Ram 
carried  on  business  at  Calcutta  under  the  style  of  Nanu  Mai.  These 
persons  also  carried  on  business  at  Cawnpore  under  the  style  of  Baosi 
Dhar  and  Qhasi  Ram,  and  at  Lucknow  under  the  style  of  Chotey 
Lai  and  Sita  Bam.  On  the  20th  December,  1875,  the  firm  of  Bansi 
Dhar  and  Ghasi  Ram  were  indebted  to  Sheo  Prasad  the  defendant, 
who  carried  on  business  at  Cawnpore,  in  certain  moneys.  On  the 
same  date  one  Ram  Prasad  residing  at  Lucknow  was  indebted  to  the 
firm  of  Chotey  Lai  and  Sita  Ram  in  certain  moneys.  On  the  21st 
December,  1875,  two  of  the  creditors  of  the  firm  of  Nanu  Mai  applied 
to  the  Calcutta  High  Court  that  Baij  Nath  and  his  partners  miglit 

*  First  Appeul,  No.  151  of  1878,  frem  a  decree  uf  Babn  Ram  K4U  Cbiudbii, 
Subordinate  v  udgc  uf  Cawnpore,  dated  the  25th  September,  1876, 
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be  adjudicated  insolvents.    On  the  22nd  December,  1875,  such  ^^79 
persons  were  adjudicated  insolvents  by  that  Court,  and  that  Court  g^^^  Prasad 
made  an  order  vesting  their  property  in  the  OflRcial  Assignee  of  the  t^. 
Coart.    In  December,  1877,  Mr,  A.  B.  Miller,  the  Official  Assignee,      '  lbk. 
instituted  the  present  suit  against  the  defendant  to  recover  from 
him  the  amount  of  Ham  Prasad's  debt  to  the  firm  of  Chotey  Lai 
and  Sita  Ram,  which  he  alleged  had  been  fraudulently  trans- 
ferred to  him  by  Baij  Nath.    This  debt  was  transferred  under  a 
"raAia"  drawn  on  one  Kanahiya  Lai  by  Kam  Prasad  in  favour  of 
one  Paras  Bam,  the  agent  of  the  defendant.    That  rulcka  was  dravvn 
in  the  following  terms      *^My  friend  Lala  Kanahiya  Lai,  Rs.  10,352 
are  due  by  me  to  Baij  Nath:  1  now  draw  this  rukka  in  your 
favour  to  the  effect  that  under  his  assignment  I  am  causing 
Ks.  9,452  U)  be  paid  to  Paras  Bam  on  account  of  his  debt :  take  a 
receipt  from  Paras  Ram  according  to  this  rukka  and  enter  the 
amount  in  my  account:    I  will  give  credit  for  this  item  against 
my  item  of  deposit,  at  the  time  of  adjustment  of  accounts :  it  is 
necessary  that  you  should  attend  to  this  matter."    The  rukka  pur- 
ported to  have  been  drawn  on  the  20th  December,  1875.  The 
plaintiff  alleged  that  the  debt  had  been  transferred,  not  as  appeared 
from  the  rukka  and  the  books  of  the  firm,  before  the  22nd  Decem- 
ber, 1875,  when  Baij  Nath,  Bansi  Dhar,  andGhasi  Ram  were 
adjudicated  insolvents,  but  after  that  date,  and  that  the  transfer 
was  fraudulent  and  void.    From  the  evidence  of  Paras  Bam  it 
appeared  that  the  rukka  was  drawn  under  these  circumstances : 
Two  or  three  days  previously  to  the  20th  December,  1875,  Paras 
Ram  had  learnt  that  the  Bank  of  Bengal  at  Luoknow  had  refused 
to  negotiate  a  hundi  drawn  by  Baij  Nath,  and  he  had  therefore  on 
behalf  of  the  defendant  asked  Baij  Nath  for  the  money  due  to  the 
defendant.    On  the  20th  December,  1875,  he  again  asked  Baij 
Nath  for  the  payment  of  the  debt,  requiring  payment  in  cash. 
Baij  Nath  replied  that  he  had  no  money,  but  that  if  Paras  Bam 
would  accompany  him  to  Ram  Prasad's  house,  he  would  cause  Ram 
Prasad,  who  owed  him  money,  to  pay  the  debt.    Paras  Ram 
accordingly  accompanied  Baij  Nath  to  Ram  Prasad's  house,  where 
a  settlement  of  accounts  took  place  between  Baij  Nath  and  Ram 
Prasad,  and  a  balance  of  Rs.  9,452  being  found  due  to  the  former 
by  tho  latter,  Bam  Prasad  drew  the  rukka  in  question  and  gate  it 
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1879        to  Paras  Ram.    The  Court  of  first  instance  held  that  the  debt  wa« 


Su«o  PtASAD  ^^^^'^^f^^*'®^  22nd  December,  1875,  and  that  the  tiansler 

^  was  fraudulent  and  void,  and  gave  the  plaintiff  a  decree.  The 

LEB,   '    defendant  appealed  to  the  High  Court.* 

Mr.  Colviriy  Fdndit' Bishambhar  Jiath^  and  Babu  Beni  Prasad j 
for  the  appellant. 

Mr.  Howard  and  Mr.  Grecnxoay^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court: 

Stuart,  C.  J. — This  appeal  must  be  allowed.    The  simple 
question  is  whether  the  rukka  drawn  by  Ram  Prasad  on  Kanahiya 
Lai  was  transferred  by  the  former  to  the  defendant,  Lala  bheo 
Prasad,  honestly  and  for  good  consideration,  or  *•  voluntarily"  with- 
in  the  meaning  of  that  word  in  s.  24  of  the  Insolvent  Act  11  and 
12  Vict.,  c.  21.    That  is  the  sole  question  before  us,  and  it  mast 
be  answered  favourably  for  the  rukka  and  against  the  plaintiff. 
The  facts  material  to  the  question  may  be  stated  as  follows : — The 
rukka  was  drawn  and  transferred  to  the  defendant  on  the  20th 
December,  1875,  and  on  the  22Qd  December,  1875,  the  parties 
represented  by  the  plaintiff  were  adjudicated  insolvents  by  the 
Calcutta  Insolvency  Court    By  s.  20  of  the  Insolvent  Act  the 
whole  estate  of  the  insolvent,  without  necessity  of  express  con- 
veyance or  assignment,  vests  in  the  Assignee  in  trust  for  the  benefit 
of  the  insolvent's  creditors.    By  s.  21  it  is  provided  that  the 
Assignee  shall  take  possession  of  such  estate,  and  by  s.  26  it  is, 
among  other  things,  enacted  that  persons  holding  property  of,  or 
being  indebted  to,  the  insolvent  shall  hold  such  property  for,  and 
pay  according  to  such  indebtedness  to,  the  Assignee  for  the  general 
benefit  of  the  creditors  of  such  insolvent.   These  sections  of  the 
Insolvent  Act  give  to  the  Assignee  an  absolute  title  to  and  oom- 
plete  control  over  the  entire  estate  of  the  insolvent  as  at  the  date 
of  the  vesting  order.    But  by  s.  24  of  the  Act  it  is  enacted  that 
if  any  insolvent      *    ♦    »    *    ♦      gjj^l  voluntarily  convey, 
assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or 
personal,     *    *     to  any  creditor,  or  to  any  other  person  in 
trust  for  or  to,  or  for  the  use,  benefit,  or  advantege  of  any  creditor, 
every  such  conveyance,  assignment,  transfer,  charge,  delivery,  and 
making  oyer,  if  made  when  in  insolvent  circumstancea  and  mthif% 
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iico  montliB  of  the  date  of  the  adjudication  of  insolvency    *    ♦    ♦  1879 

shall  he  deemed,  and  is  herehy  declared  to  he  fraudulent  and  void   ^  „ 

ii         .  /.       1    .     1       „  Shbo  Prasad 

as  against  toe  assignee  of  such  insolvent  .  Relying  on  this  sec- 
tion the  plaintiff  claims  the  value  represented  by  the  rukka  on  the 
ground,  first,  that  the  20th  December,  1875,  was  not  its  true  date, 
and  secondly,  even  if  it  was,  that  the  rukka  was  given  voluntarily 
and  fraudulently,  that  is,  in  fraudulent  preference  of  the  defendant. 
But  I  can  see  nothing  in  the  evidence  to  support  such  a  contention. 
It  is  very  clear  in  the  first  place  that  the  20th  December,  1875, 
was  the  true  date  of  the  rukka ;  this  is  the  plain  inference  from  all 
the  evidence  on  the  subject.  The  plaintiff's  recorded  statements  to 
the  contrary  are  not  distinct  and  absolute  according  to  certain 
knowledge  on  bis  part,  but  as  rather  suggestedly  asserted  with  the 
Tiew  apparently  of  giving  him  a  locus  standi  for  contending  thai 
the  date  of  the  rvkka  was  subsequent  to  the  vesting  order,  and  the 
transaction  was  voluntary  and  fraudulent  within  the  n^eaning  of 
B.  24  of  the  Insolvent  Act.  It  is  also  in  evidence  that  the  debt 
represented  by  the  rvkka  was  due  by  JBaij  Nath  to  the  defendant,  and 
there  was  therefore  good  consideration  for  the  transfer  to  the  defen- 
dant There  is  also  evidence  to  show  that  the  defendant  Sheo  Pra- 
sad, by  himself  or  by  Paras  Ram  his  manager,  had  been  pressing 
for  payment  of  the  debt  due  to  the  defendant  by  Baij  Nath,  and  ii 
is  farther  in  evidence  that  Ram  Prasad  discharged  his  debt  to  Baij 
Nath  by  honestly  and  in  good  faith  transferring  to  the  defendant  the 
rukkay  which  appears  to  have  been  duly  cashed  by  Kanahiya  Lai. 
Under  these  circumstances  it  is  idle  to  argue  that  the  rukka  was 
ohtained  by  the  defendant  by  any  voluntary  or  fraudulent  act  on 
the  part  of  Ram  Prasad. 

Some  English  cases  were  referred  to  at  the  hearing  on  the  pari 
of  the  appellant  and  they  appear  fully  to  support  his  contention. 
Thus  in  Strachan  v.  Barton  (I)  it  was  laid  down  that,  in  order  to 
make  a  payment  to  a  creditor  by  a  bankrupt  a  fraudulent  preference, 
the  bankrupt  must  be  a  volunteer,  and  not  pay  in  consequence  of 
any  request  or  pressure  for  payment  on  the  part  of  the  particular 
creditor.  During  the  argument  Pollock,  C.B.y  remarked  that  the 
simplest  request  may  be  sufficient  if  payment  was  the  result  of 
that  request.  In  answer  to  a  suggestion  by  counsel  that  there 
U)  25  L.  J.  N.  S.  Ex.,  182. 
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i87»        was  no  request,  and  that  iJie  offer  of  payment  on  the  part  of  the 
bankrupt  was  voluntary,  the  Chief  Bju-ou  observed  that  it  was  only 


Shbo  Prasad 


LEB. 


^-  voluntary  in  the  sense  tliat  the  bankrupt  offered  it  to  satisfy  the 
A.  B.  Mil-  j^j^^^^^j  the  creditor,  and  he  gave  his  judgment  in  accordance 
with  these  views.  Alderson,  B.,  was  of  the  same  opinion.  He  said  : 
The  question  is  what  is  the  meaning  of  a  voluntary  payment  ? 
I  understand  it  to  be  a  payment  made  by  the  debtor  alone,'*  that 
is,  by  the  debtor  without  pressure  or  solicitation  on  the  part  of  his 
creditor.  He  goes  on  to  say,  "  The  test  in  cases  such  as  the  present 
is,  would  the  bankrupt  have  made  the  payment  without  the  creditor's 
coming?"  In  the  present  case  the  creditor  undoubtedly  did  come, 
for  it  is  clear  from  the  evidence  to  which  I  have  referred  that  Baij 
Nath  was  hard  pressed  for  payment  by  the  defendant  and  his 
manager.  In  the  same  case  Martin,  B.,  concurring,  observed  that 
"every  creditor  has  a  right  to  go  to  his  debtor  and  get  his  debt,  if 
he  does  so  bond  fide.  But  in  Mogg  v.  Baker  (1)  it  was  distinctly 
laid  down,  that  a  payment  is  not  necessarily  voluntary  because 
pressure,  in  the  ordinary  sense  of  the  word,  has  not  been  used. 
There  the  question  was,  whether  a  possession  of  goods  was  voluntary 
under  the  then  Insolvent  Act.  Lord  Abinger,  than  whom  no  man 
better  understood  the  law  on  this  subject,  said,  ^that  if  a  demand  is 
made  by  a  creditor  bond  fide^  and  a  transfer  takes  place  in  pursnancQ 
of  that  demand,  that  takes  it  out  of  the  case  of  voluntary  transfer 
contemplated  by  the  Insolvent  Act',  and  he  observes  that  the  constant 
practice  at  Nisi  Prius  has  been  that  a  demand  by  a  creditor  is 
sufficient." 

Another  case  referred  to  at  the  hearing  was  that  of  Ex  parte 
Hitclicock  (2)  before  Bacon,  Chief  Judge  in  Bankruptcy,  where 
traders  in  a  hopeless  state  of  insolvency,  three  days  before  they 
suspended  payment,  paid  in  the  ordinary  course  of  business,  and 
without  any  motive  for  favouring  the  payee,  a  considerable 
sum  to  a  creditor,  who  received  it  bond  fide^  and  the  payment 
was  upheld.  In  giving  judgment  Bacon,  C.  J.,  said,  **The  act  of 
the  debtor  was  the  only  thing  that  could  be  inquired  into,  and  if 
the  act  done  by  him  could  be  referred  to  any  other  motive  than 
that  of  giving  one  creditor  preference  above  another,  the  payment 

(1)  4  Mee.  and  W.  348  ;  S.  C,  8  L.  J.       («)  iO  L.  J.  N.  S.,  Chanc  and  Bankiw 
N.  8.  Ex.  65.  79. 
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would  not  be  fraudulent  or  void".    In  the  same  judgment  (p.  82)  it 
was  further  observed :  "  Hero  was  a  debt  paid  to  a  person  entitled 
to  receive  it,  and  received  in  good  faith  by  the  payee.    Clearly,  it 
came  within  the  proviso  at  the  end  of  the  section.   The  statute  had 
put  the  law  upon  a  plain,  reasonable,  straightforward  footing,  by 
ba%ang  saved  the  rights  of  payees  acting  in  good  faith.    No  motive 
could  hero  be  assigned  for  the  bankrupts  preferring  this  creditor 
to  any  other.    In  order  to  make  out  that  the  payment  was  fraudu- 
lent, it  should  have  been  proved  that  there  was  such  a  preference, 
or  some  motive  for  presuming  such  a  preferenoe  must  be  shown 
from  the  other  facts  proved.    Hero  a  fraudulent  preference  was 
neither  proved,  nor  could  it  bo  justly  or  reasonably  inferred  that 
there  was  any  motive  for  such  preference.'* 

Many  other  authorities  might  be  cited  to  the  same  effect,  and 
they  all  go  to  show  that,  until  the  bankruptcy  or  insolvency  of  a 
debtor  takes  legal  effect,  he  does  not  act  voluntarily  in  the  senso 
of  giving  a  fraudulent  preference,  where  he  simply  pays  a  debt 
that  is  really  due  at  the  request,  in  good  faith,  of  a  particular  cre- 
ditor. That  such  was  the  state  of  things  in  the  present  case  can- 
not reasonably  bo  doubted.  And  this  view  of  the  facts  before  us 
derives  considerable  force  when  the  present  stato  of  the  law  of 
debtor  and  creditor  in  these  Provinces  is  considered.  I  have  al- 
ready in  another  case,  Kheta  Mai  v.  Chuni  Lai  (1),  shown  what  that 
law  is,  and  I  may  be  here  allowed  to  repeat  what  I  there  laid  down^ 
I  there  said There  is  no  bankruptcy  law  in  these  Provinces, 
nor  any  coercive  legal  process  which  oan^  be  enforced  against  the 
property  of  an  unwilling  insolvent  for  X]ic  benefit  of  all  his  credi- 
tors. A  person  in  the  position  of  the  present  defendant,  appellant, 
may  avail  himself  of  the  provisions  cf  ilie  Code  of  Civil  Procedure 
for  the  purpose  of  hdng  relieved  of  his  debts,  but  he  can  only  do 
so  under  ilie  conditions  of  that  Code,  ho  himself  being  the  appli- 
cant, and  under  executed  process  by  arrest  or  imprisonment.  No 
such  result  can  be  attained  by  the  legal  action  of  any  or  even  alt 
of  an  insolvent's  creditors.  Doubtless  creditors  and  their  debtors 
can  agree  as  to  the  disposal  of  property  for  the  benefit  of  the 
former,  and  that  is  an  agreement  of  course  that  can  be  given  effect 
to.  But  irrespective  of  such  an  agreement  among  a  debtor  and 
(1)  I.  L.  i;.2  Aluirij, 


1870 


SuEo  Prasad 

V. 

A.  B.  Mii,- 
LKa. 


Digitized  by  Google 


480  "fUK  INDIAN  LAW  REPORTS.  [VOL.  IL 

1879  his  creditors,  the  law,  at  least  in  these  ProviQces,  places  no  com- 
Chiio  Prasad  P"'^^**/  machinery  ia  the  hands  of  the  creditors  as  a  body.  Chi 
1^.  the  other  hand,  there  is  lio  law  in  this  country  to  prevent  a  debtor 
sAh,  ^'^oii^  making  an  assignment  of  his  estate  for  the  benefit  of  all  or  a 
limited  class  of  his  creditors ;  nor,  for  that  mattor,  from  his  assign- 
ing, conveying,  or  settling  his  estate  in  favour  of  any  p cr'soa  or 
persons  whom  he  may  wish  to  favour,  provided  of  course  that  he 
makes  those  assignments,  seltlements,  or  conveyances  without 
fraud,  that  is^,  honestly  and  in  good  faith.  The  fundamental  prin- 
ciple that  underlies  this  state  of  things  is  that,  so  long  as  the  law 
does  not  step  in  to  deprive  a  man  of  his  control  over  Ixis  estate,  ho 
remains  suijurisy  and  can  up  to  the  last  moment  <)f  its  possessfoa 
deal  with  his  property  as  he  thinks  fit.  The  legal  right  remains 
in  biiB,  and  if  he  acts  honestly  and  in  good  faith,  and  not  fraudu- 
lently, he  may  transfer  his  estate,  or  any  portion  of  it,  to  any  one 
or  more  of  his  creditors,  but  whose  acceptance  of  suoh  transfer  or 
assignment,-  or  whatever  the  form  of  the  conveyance  may  be,  of 
course  deprives  them  of  all  further  relief  against  their  debtor,  and 
the  only  remedy  of  other  parsons  to  whom  he  is  indebted,  and  who 
have  by  th^t  means  been  occluded  from  any  such  transfer,  assign- 
menty  or  other  conveyance,  can  only  be  against  such  property  of 
the  debtor  as  may  not  have  been  so  dealt  with,  or  against  the 
debtor's  person  Such  undoubtedly  is  the  law  binding  on 

this  Court,  and  according  to  it,  Baij  Nath  and  the  defendant, 
acting  without  any  fraudulent  intent,  but  in  good  faith,  with  res* 
pect  to  a  debt  honestly  due  by  the  one  to  the  other,  were  juatiged 
in  their  dealing,  and  the  plaintiff  cannot  interfere  between  them. 

The  Subordinate  Judge  does  not  appear  to  hare  understood 
tiie  law  on  the  subject,  but  has  occupied  himself  ^ith  irrelevant 
and  trivial  considerations  and  details  quite  immaterial  to  the  case. 
And  not  apparently  knowing  the  law  he  was  probably  misled  l»y 
the  somewhat  confused  and  evasive  contention  on  the  part  of  the 
OiEeial  Assignee  persistently  and  elaborately  maintained  before 
him.  Our  judgment  must  therefore  be  for  the  appellant,  and  the  salt 
must  be  dismissed,  with  coats  in  the  Court  below  and  in  this  Court, 
Pearson,  J. — Ram  Prasad's  debt  to  the  firm  of  Ohotey  Lai 
Sita  Ilam/ .  aUd  that  firm's  debt  to  the  defendant,  appellant, 
(1>  at  page  179. 
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on  tlio  data  of  the  alleged  transfer  of  tbe  former  debt  are  ttot 
points  ill  issue.  The  single  point  for  determination  is,  whether  the 
assignment  was  made  before  or  after  the  date  of  the  order  by  which 
the  property  of  the  insolvents,  Baij  Nath,  Bansi  Dhar,  and  Ghasi 
Ram  was  vested  in  the  plaintiff.  (After  determining  that  the 
nsMgnment  was  made  before  the  date  of  the  vesting  order,  the  learn* 
ed  Judge  continued^  i  The  assignment  made  by  him  was  not  a 
voluntary  one  in  the  sense  of  having  been  made  spontaneously  with- 
out pressure,  but  as  it  has  been  stated  by  the  respondent's  attorney 
that  the  vesting  order  of  the  22nd  December,  1875,  was  not  passed 
in  consequence  of  any  petition  filed  by  the  insolvents  for  their  dis- 
charge, 8,  24  of  the  Insolvency  Act  is  not  apparently  relevant  to  the 
case.  1  would.decree  the  appeal  and  dismiss  the  suit  vr'ih  all  costs. 

Appeal  allov^ed. 


before  Sir  Hoberi  Stuart,  Kt.,  Chief  Justice,  and  Mr,  Justice  Spankle,  ^^-^ 

SURJU  PRASAD  (  PtAiNtipp  ,     BUAWANl  SAIlAl  (  Dependakt)  ♦  Novemher  if. 
lS%ieh'nama— Mortgage^  Agreement  cheating  a  charge  on  immoveadle  lir'^pcrty^Begis-  " 
ttatioH^Stamp—S^i  /(ff  money  charged  on  immoijeahle  property. 

(Certain  immoreable  property  baying  been  attached  In  tbe  ciecutioii  of  a  Ae^ 
crce  held  by  S,  B  and  L  objected  to  the  atta(ihiilent.  An  arrangemfent  wafi  subse- 
quently effected  between  the  objectors  and  the  parties  to  the  decree  which  result- 
ed in  all  parties  jointly  filing  a  "suJeh-nama"  in  court,  in  which  B  and  who  had 
purchased  the  rights  of  the  judgment-debtor  in  the  attached  property,  agreed  to 
pay  the  amount  of  the  decree,  which  exceeded  one  hundred  riipiees,  within  one 
year,  ahd  hypothecated  sUch  property  as  security  for  the  payment  of  such  amount* 
S  having  sticd  npon  this  dochment  claiming  to  rebovet  thd  amount  of  the  decree 
by  the  sale  of  such  pfroperty*  heid  that  the  document  required  to  be  registered, 
and  not  being  registered  the  suit  thereon  was  not  maintainable. 

Cases  detided  by  the  High  Court  in  ^hich  the  suleh-nama;*  baring  been  relied 
00,  not  as  containing  the  hypothecation  itself,  but  as  evidence  only  of  a  separate 
parol  agreement,  or  in  which  a  decree  having  been  made  in  accordance  with  the 
terms  of  the  dochment,  was  held  not  to  require  registration,  temjirked  upon  and 
distingtlished  by  Sf  ankib,  3. 

This  was  a  dnit  fdr  Rs.  159-7-3,  tiemg  the  amount  of  a 
decree  dated  the  4th  August,  1865^  charged  on  certain  immove- 
able property  bj  a     snleh-nama''  dated  the  30th  July,  1866. 

•Hecond  Appeal,  No.  118  of  1879,  from  a  decree  of  H  D.  Wlilock,  Esq., 
Judge  of  Azamgarh,  dated  the  20th  November,  1878,  affirming  a  decree  of  Maulv4 
Muhammad  Zahur  Husain,  Munsif  of  Azamgarh,  dated  the  26th  June,  1878. 
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1879  Tlie  plaintiff  obtained  this  decreo  against  one  Bhika  Bai  and 
SuKJii  applied  for  its  execation  against  his  jadgment-debior.  The  pto- 
Pbasad  perty  on  which  tho  plaintitf  now  songht  to  enforce  a  charge  wai 
Bhawani  attached  in  the  execution  of  this  decree  and  advertised  for  8a1e« 
Sahai.  Qjj^  Bhawani  Sahai  and  his  brother  Brij  Lai  objected  to  the  attacln 
fiient  and  sale  of  this  property.  On  the  3Cth  Jnly,  1866,  the 
pleader  for  the  decree-holder,  the  pleader  forr  Bhawani  Sahai,  the 
pleader  for  Brij  Lai,  and  the  pleader  for  the  jndgment-debtor 
presented  to  tho  Court  execnting  the  decree  the  suUh-^ama in 
virtue  of  which  the  plaintiff  now  sued.  Hiis  document,  upon  which 
a  court-fee  of  eight  annas  had  been  paid,  recited  that  the  interests 
of  the  judgment-debtor  in  the  property  had  been  sold  to  Bhawani 
Bahai  and  Brij  Lai  for  the  amount  of  the  decree,  Bs.  135-2-0,  and 
that  the  judgment-debtor  was  no  longer  in  the  possession  of  his 
interests  in  the  propertj%  but  such  interests  were  in  the  possession 
of  the  purchasers.  The  instrument  then  proceeded  as  follows  : 
That  it  being  necessary  to  satisfy  the  decree,  we  the  objectors 
who  are  in  possession  of  the  property  have  undertaken  to  paj-  the 
amount  of  the  decree,  and  promise  to  pay  the  same  within  one 
year:  that  in  default  of  such  payment  tho  property  shall  bo  sold  at 
auction  in  satisfaction  of  the  amount  of  the  decree  :  that  until  iho 
payment  of  the  amount,  we  the  objectors  hare  hypothecated  iha 
property  and  promise  not  to  transfer  it  directly  or  indirectly  :  that 
if  \^'o  wish  to  sell  it  in  order  to  satisfy  the  decree,  we  shall  obtain 
the  permission  in  writing  of  the  decree-holder  to  our  doing  so". 
This  document  was  verified  by  the  pleaders  of  the  parties  concerned. 
Tho  Court  upon  its  presentation  ordered  .the  application  for 
execution  of  the  decree  and  the  objections  to  be  removed  from  tho 
file  of  pending  cases.  The  decree  not  having  been  satisfied  within 
the  time  mentioned  in  the  document,  the  plaintiff  applied  for  Us 
execution  against  his  judgment-debtor  in  Februarj",  1868.  In 
1878  he  again  applied  for  the  execution  of  the  decree  against  h» 
judgment- debtor.  This  application  was  refused  on  the  ground  that 
it  was  barred  by  limitation.  The  plaintiff  subsequently  brought 
the  present  suit  on  the  ^^suleh-nama''  against  Bhawani  Sahai,  suing 
him  in  his  own  right  and  as  the  heir  of  his  brother  Brij  Lai,  who 
had  in  the  meanwhile  died.  The  defendant  set  up  as  a  defence  to  the 
suit,  among  other  things,  that  any  charge  created  upon  the  property 
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by  the  document  in  suit  could  not  be  enforced  as  the  charge  exceeded  W9 


Rs.  100  in  value  and  the  document  was  not  registered,  and  that  svujv 

-the  document  being  improperly  stamped  could  not  be  received  in  Peasad 

eTidence.   The  Court  of  first  instance  held  that  the  document  was  Bm^Awt 

invalid  being  insufficientlj  stamped  and  dismissed  the  suit.    On  ^^b^l 
appeal  by  the  plaintiff  the  lower  appellate  Court  held,  among  other 
things,  that  the  document  required  registration  and  not  being 
re^^tered  could  not  affect  the  property  in  suit. 

The  plaintiff  appealed  to  the  High  Court 

Munshis  Hanuman  Prasad  and  Kaski  Prasad^  for  the  appellant* 

Babu  Dwarha  Nath  Mukarji,  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : 

Stqart,  C.  J. — It  is  unnecessary  to  consider  the  findings  of 
the  lower  Courts  in  this  case,  as  the  oljection  taken  on  the  ground 
of  thd  suleh-nama  not  having  been  registered  is  fatal  to  the  plain- 
tiflF's  claim,  and  the  appeal  must  therefore  be  dismissed  with  costs. 
Tliero  is  also  an  objection  that  the  document  does  not  bear  any 
stamp.  The  Judge  suggests  that  it  might  still  be  stamped  under 
8.  17  cf  the  Stamp  Act  then  in  operation,  X  of  1862,  but  I  do  not 
observe  that  any  offer  of  this  kind  was  made  by  the  plaintiff,  and 
it  need  not  be  considered,  seeing  that  the  compromise  cannot  be 
looked  at  on  account  of  its  non-rogistration,  the  value  covered 
by  it  being  considerably  more  than  Rs.  100.  I  must,  however, 
gnard  myself  against  being  supposed  to  acquiesce  in  the  extra- 
ordinary and  repugnant  opinion  recorded  by  the  Judge  respecting 
the  effect  of  the  suleh-nama  on  the  plaintiffs  claim,  fie  finds 
that  this  instrument  should  have  been  registered,  and  not  having 
been  so  it  cannot  be  read  in  evidence,  and  yet  at  the  same  time  he 
proceeds  to  argue  upon  its  contents,  calling  it  a  new  agreement 
which  the  plaintiff  had  violated  and  that  the  defendants  are  therefore 
free  from  their  liability.  1  must  therefore  take  care  to  confine 
myself  to  his  decretal  order  by  which  he  upholds  the  Munsifs 
deci*ee  dismissing  the  suit,  and  I  would  dismiss  the  present  appeal 
with  costs. 

Spankie,  J. — ^The  plaintiff  obtained  a  decree  on  the  4th  Au- 
gust, 1865;  against  Bhika  Bai  for  money.  The  house  and  pro- 
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petty  of  tho  jadgment-debtor  were  attached  m  execution  of  the 
decree.  The  defendant  Bhawaai  Sahai  and  Brij  Lai,  deceased, 
and  Mithu  Lai,  cousin  of  Bhika  Bai,  objected  that  the  house  was 
their  property.  An  arrangement  was  effected  on  the  30th  Julj, 
1866,  with  the  decree-holler,  and  a  compromise  filed  in  which  the 
defendant  and  Brij  Lai  undertook  that  the  raonej  should  be  paid 
in  one  yew,  or  in  default  to  pay  it,  and*  they  hypothecated  the  pro* 
perty  that  had  been  attached,  in  which  they  had  privately  beooraa 
the  purchasers  of  the  shares  of  the  judgment-debtor  and  Mitfan 
Lai  his  cousin,  as  collateral  security  for  the  debt.  The  preseni 
fiuit  is  to  recover  Rs.  159-7-3  principal  and  interest,  the  araonnt  of 
the  decree,  by  sale  of  the  property  attached,  and  which  wa*  subse- 
quently hypothecated  in  the  compromise.  The  defendiint  Bhawani 
Snhai,  for  himself  and  as  heir  of  Brij  Lai  deceased,  contended  that 
the  suit  was  barred  by  lapse  of  time  ;  that  the  property  hypothe- 
cated was  worth  more  than  Rs.  100,  but  the  instrument  was  not 
registered  and  not  properly  stamped ;  that  after  the  comprcnnise 
plaintiff  continued  to  execute  his  decree  against  the  judgment-debt* 
or  and  received  Rs.  50,  thus  acting  in  opposition  to  the  terms  of  tho 
compromise,  which  therefore  became  inoperative.  The  first  Court 
held  that  there  was  an  hypothecation  of  the  property  in  the  compro- 
mise, and  that  tho  deed  was  inadequately  stamped,  and  to  soch  an 
hypothecation  no  liability  was  attached  :  the  defendant  might  have 
been  personally  liable,  but  more  than  twelve  years  had  elapsed  from 
the  date  of  tho  compromise :  the  claim  also  was  barrel  by  the  three 
years  limitation  as  the  hypothecation  was  a  nullity.  Tho  suit  was  dis-» 
missed.  The  lower  appellate  Court  noticed  that  in  1877,  when  plain- 
tiff took  out  execution  against  the  defendant,  the  Court  held  that 
defendant  the  judgment-debtor  had  been  absolved  from  liability 
under  tho  decree  by  the  compromise,  and  the  order  was  affirmed 
in  appeal,  and  the  plaintiff  referred  to  the  Civil  Court.  The  Jadga 
holds  that  it  was  not  barred  because  plaintiff  had  prosecuted  his  ctain^ 
with  all  due  diligence  in  the  execution  department :  the  deed 
however  was  not  properly  stamped  :  but  there  was  no  reason 
to  suppose  that  fraud  was  intended,  and  the  plaintiff  was  therefore 
permitted  to  make  good  the  value :  but  the  deed  required  to  bo 
registered  and  being  unregistered  could  not  be  received.  The 
Judge  also  held  that  the  plaintiff  could  not  sue  on  the  c^nnpronuse^ 
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because  he  himself  had  endeavoured  to  obtaiu  the  amount  of  his 
decree  in  execution  after  the  compromise  had  been  executed  ;  he 
therefore  dismissed  the  appeal. 

It  is  contended  in  second  appeal  that^  as  defendant  undertook 
to  pay  the  money  under  the  d»3ecl  of  compromise  in  1866,  he  could 
not  be  released  from  his  liability  by  the  act  of  plaintiff  in  rea- 
lising a  portion  of  the  decree  from  the  judgment-debtor.  Look- 
ing at  all  the  circumstances  of  the  case,  an  I  having  regard 
to  the  fact  that  the  money  received  by  the  decree-holder  after  the 
oompromise  had  been  executeJ,  is  said  to  be  deducted  from  the 
amaant  now  due  from  the  parties  who  effected  the  compromise,  we 
should  not  have  baea  disposal  to  hold  the  respondent  free  from 
liability  under  the  deed.  Bat  what  is  termed  the  compromise  is, 
in  this  case,  much  more  than  a  more  oompromise.  It  accepts  the 
debt  due  by  the  juJgment-dabtor,  anl  the  defendant  and  Brij  Lai, 
who  had  purchased  the  interests  of  the  judgment-debtor  and  his 
cousin  Mithu  Lil  in  the  property  attached,  agree  to  discharge  the 
debt  in  a  year,  and  they  hypothecated  tha  property  that  had  boon 
iittached,  and  which  was  purchased  by  them,  as  security  for  the 
debt.  Such  an  instrument  is  a  mortgage-deed,"  inasmuch  as  by 
it  the  defendant  and  his  brother  obliged  themselves  to  pay  money 
to  the  plaintiff,  and  it  evidences  a  pledge  of  the  property  for  secur- 
ing the  payment  of  the  money.  Under  the  Stamp  Act  in  force  in  1866 
this  instrument,  being  an  obligation  for  the  payment  of  money, 
would  not  have  been  admissible  as  a  mere  agreement,  or  as  a  raH- 
namoj  if  it  had  been  necessary  to  bring  a  suit  upon  it,  and  the 
later  Acts  are  not  less  stringent.  The  immoveable  property  pledged, 
it  is  not  denied,  is  worth  more  than  Hs.  100,  and  the  instrument 
should  have  been  registered,  as  the  suit  to  enforce  the  lien  is 
brought  upon  the  deed  itself,  and  the  plaintiff  seeks  under  it  to 
bring  to  sale  the  property  hypothecated  therein  and  thereby  to 
Tecover  his  money.  He  cannot  therefore  say  that  the  deed  is  sim« 
ply  a  rdoital  of  a  c jmpromise,  and  it  is  to  be  regarded  as  merely 
information  given  to  the  Court  of  an  oral  agreement  between  the 
parties  for  the  adjustment  of  the  proceedings  in  oxecution  pending  in 
Court.  The  case  cited  by  plaintiff,  Ramdyal  v.  Jhaunnan  Lai  (1 ),  does 
not  apply,  as  in  that  case  it  did  not  appear  that  the  agreement  referred 
(1)  H»  a  B,,  N.-W.  F.,  1871,  p,  14. 


1879 

SUBJU 

Prasad 

V. 

Bu  A  WAI^I 

SauaI. 


Digitized  by  Google 


486 


THE  INDIAN  LAW  REFOETS. 


[VOL,  II 


1875 
Phased 

V. 

BuAWAin 
(Uhai, 


to  in  the  compromise  was  made  iu  writing.  The  aotaal  agreement 
had  been  orally  made,  and  the  dooament  pat  into  Conrt  was  simply  % 
petition  informing  the  Ooartof  the  arrangement  arrived  at  by  the  par- 
ties. The  plaintiflTs  pleader  has  pat  iu  several  decisions  of  this  Conrt 
which  he  argues  rule  the  point  in  his  favour,  and  are  to  the  effect 
that  Hnch  docaments  as  that  now  before  the  Cjurt  need  not  he 
fully  stamped  or  registered  as  bonds  or  mortgages.  Bat  I  have 
very  oarefMlly  goE^e  into  these  cases  aAi  now  refer  to  them  m 
detail, 

Bliikam  Bam  v.  Hanuman  Prasad  (1) — In  th's  case  tho 
decree  under  the  compromise  dated  12th  Jane,  1866,  gave  a  lien 
pn  the  property  to  the  decree-holder,  and  tho  claim  before  the 
Court  was  not  to  enforce  the  compromise  but  clearly  to  enforce  the 
lien  given  by  the  decree.  Jiwan  Singh  v.  Ramparlab  Singli  (2)— 
|n  thia  cf^so  the  sixth  plea  in  appeal  raised  the  point  whether  the 
transaction  in  dispute  was  valid,  tho  deed  not  having  been  properly 
stamped  and  registered.  It  is  doubtfal  whether  the  plea  was 
pressed.  It  is  certain  that  the  judgment  does  not  determine  the 
point  and  that  it  is  absolutely  silent  with  regard  to  it  Mukand 
Ram  V.  Cheda  Singh  (3; — In  this  case  the  petition  put  into  Court 
was  held  not  to  be  the  agreement  itsolf.  It  was  filed  in  order  to 
inform  the  Court  that  an  oral  agreement  had  been  made  and  it 
asks  for  postponement  of  sale.  The  judgment  proceeds  upon  the 
fact  that  the  agreement  itself  (  apart  from  the  petition  )  had  never 
been  denied.  Bansidhar  v.  4'^'^^'  Susain  Khan  (4) :  Baniidhar 
V.  Muzaff'ar  Umain  l^han  (5) — In  these  cases  there  were  several 
petitions  asking  for  postponement  of  sale  which  were  not  alleged 
in  the  subsequent  claim  to  have  been  the  basis  of  that  claim.  The 
dispute  arose  Qut  of  the  several  agreements  to  pay  high  iniercei. 
When  the  cases  came  before  the  High  Court  the  learned  Jndges 
ruled  that  the  first  Court  had  misunderstood  the  nature  of  the 
claim,  which  was  not  founded  on  the  petitions,  but  on  a  separate 
oral  agreement*  There  was  no  hypothecation  whatever  in  those 
agreementa  or  petitions.   Bisharath  Husain  v.  /mamujtuufa  (6}— 

82  of  1S76,  decided  SM 


(1)  B.  A.  99  of  1876,  decided  6th 
llarcb,  1876. 

(2)  B.  A.  54  of  1876,  decided  0th 
November,  1876. 

(3)  8.  A.  688  0(  187(J,  decided  8th 
JJoTomber,  1876. 


(4)  B.  A. 
May,  1877. 

(6)  R.  A.  42  of  1874,  decided  24th 
August,  1874. 

(6)  R.  A.  85  of  1876,  decided  ?th 
May,  1877. 
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In  its  jodgment  this  Court  expressly  stated  that  ii  was  satisfied 
that  the  docnment  objected  to  was  not  a  (compromise,  but  simply  a 
petition  informing  the  Court  regarding  an  arrangement  at  which 
the  parUes  had  arrived.  This  judgment  cites,  as  ruling  the  point, 
the  case  of  Ramdyal  f.  Jhaunnan  Lai  (1)  which  I  referred  to  above 
as  cited  by  plaintiff's  pleaders  during  the  hearing,  and  which  I  have 
held  inapplicable  to  the  present  case.  It  also  cites  for  the  same 
purpose  the  case  of  Bansidhar  v.  Ahmad  JBusain  Khan  (2)  above 
referred  to.  The  learned  Judges  lay  it  down  that  such  a  petition, 
not  being  the  agreement  itself,  cannot  be  rejected  as  evidence  of 
an  arrangement  between  the  parties  simply  because  it  was  not 
sufficiently  stamped  and  was  not  registered. 

It  will  thus  be  seen  that  none  of  the  rulings  cited  are  applicable 
to  this  case  in  which  the  claim  is  based  upon  the  hypothecation 
contained  in  the  compromisie.  Here  the  document,  put  in  id  execu- 
tion of  a  decree  and  not  embodied  in  a  decree  charging  the  pro- 
perty, which  property  plaintiff  seeks  to  sell  in  order  to  secure  his 
money,  is  not  relied  upon  as  evidence  of  a  distinctly  separate  parol 
evidence,  but  as  the  hypothecation  itf  elfc  Such  a  document  1  hold 
to  be  one  which  must  be  sufficiently  stamped,  and  if  necessary,  as 
it  is  here,  registered.  I  would  therefore  on  this  ground  dismiss  the 
appeal  and  affirm  the  judgment  with  costs. 

Appeal  dismissed. 
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Effort  Sir  Robei't  Stuart^  Kt.^  Chief  Justice,  and  Mr.  Justice  Spankie. 

RANJIT  SINGH  (Oepbkdant)  v.  8UE0  PRASAD  BAM  (plaihtiff)  and 
BAGHU  KANDAN  RAM  (Defemdant)^ 

ApptUaU  Court,  Powers  of— Addition  of  paHiwAci  X  of  1 877  (Civit  Procedure 
Code),  s»,  82,  588— i^c<  X  F  o/  1877  (  UmitaHon  Act),  *.  22. 

8  Boed  N  and  B  iwiilj  and  seTerallj  for  cerftua  moneys.  The  Court  of 
flnt  instance  gare  8  a  decree  for  snch  moneys  against  iV  and  dismissed  the  suit 
agtinit  M.  N  appealed  from  the  decree  of  the  Court  of  first  instance,  hut  ^Sdid  not 
appeal  from  it.  The  AppeUate  Court,  at  the  first  hearing  of  A 's  appet^l,  made  M  a 
TMpoadentj  the  period  aUowed  hj  law  for  S  to  have  preferred  an  appeal  haying  then 

0)  H.  G.  R,  t(,'Wi  P.,  1871,  p.  14.      (2)  R.  A.  82  of  1876,  decided  3rd  May, 

*  Second  Appeal,  No.  1152  of  1878,  from  a  decree  of  R.  Wall,  Esq..  Judge  of 
Ohixipnr,  dated  the  24th  September,  1878,  reyersing  a  decree  of  Munshl  Zamir-ud- 
dia  Ahmad,  Asshtaot  Collector  of  the  first  class,  dated  the  27th  May,  1878. 

70 
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1879  expired,  and  eTentoflUy  reTened  the  decree  of  the  Court  of  iirtt  instance,  diflmlM- 
■  ing  the  smt  as  against  N  and  giring  8  a  decree  against  S.  Hdd  that,  althoogh  the 

5  JIT  SiaoH  Appellate  CJoort  was  competent  to  make  R  a  party  to  the  appeal, under  sb.  32  and 582 
Bbeo  Prasad  ^      '^^llf  yet  it  was  not  competent,  with  reference  to  s.  22  of  Act  XV 

Bam.        of  1877,  to  gi?e  S  a  decree  against  R,  the  former  not  haring  appealed  from  the 
decree  of  the  Ck>art  of  first  instance  within  the  time  allowed  hy  law. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgments  of  the  High  Court,  to  which  Banjit 
Singh,  one  of  the  defendants  in  the  suit,  appealed  from  the  decree 
of  the  lower  appellate  Court 

Lala  Lalta  Prasad^  for  the  appellant. 

Mnnshis  Hanuman  Prasad,  Kashi  Prasad,  and  Sukh  Ram,  for 
the  respondents. 

The  following  judgments  were  delivered  bj  the  High  Court : 

Sttjabt,  C.  J. — The  question  in  this  case  is  a  verj  nice  onCi 
showing  a  certain  conflict  between  the  law  of  procedure  and  the 
law  of  limitation  relating  to  suits  and  decrees.    It  is  the  first  time 
I  have  met  with  it  as  a  Judge  of  this  Court,  and  I  am  not  aware 
that  it  has  arisen  in  any  of  the  other  High  Courts.    The  ciroam* 
stances  under  which  it  comes  before  us  for  decision  in  the  present 
appeal  are  these  :  —The  plaintiff,  respondent,  instituted  a  suit  in  the 
Court  of  the  first  class  Assistant  Collector  at  Ghdzipur,  on  the  14th 
December,  1876,  against  Baghu  Nandan  Bam  and  Banjit  Singh 
for  recovery  of  Bs.  164-11-3  principal  and  interest,  being  the  pro- 
fits of  a  one-anna  share  in  a  zamindari  estate  from  1281  to  1282 
fasli.    A  decree,  however,  was  not  made  in  that  suit  till  the  27th 
of  May,  1878,  when  the  Assistant  Collector  found  the  claim  pPDved 
as  against  Baghu  Nandan  Bam,  and  decreed  accordingly  agaiiMt 
that  defendant  with  all  costs,  but  the  suit  as  against  Baajit 
Singh  was  dismissed.     Baghu  Nandan  Bam,  however,  the  defen- 
dant against  whom  the  decree  had  been  given,  appealed  to  the  J adge 
who,  after  inspection  of  the  record  of  the  Court  of  first  instano^ 
and  hearing  the  pleaders  of  the  parties,  ordered  that  Banjit  Singh, 
although  he  had  been  absolved  by  the  first  decree,  should  be  made 
a  respondent  in  the  appeal  before  him,  and  the  appeal  thus  supple- 
mented was  heard  by  the  Judge  and  decided  by  him  against  Banjit 
Singh,  whom  in  his  judgment  he  somewhat  inaccurately  calls  an 
^^outsider,"  but  whom  he  nevertheless  found  accountable  for  « large 
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snrplofl/and  he  therefore  decreed  the  appeal  and  set  aside  the  order 
of  the  lower  Court,  thereby  reversing  the  Assistant  Collector's 
cleoree.  The  Judge  added  to  his  order  this  remark  :  The  effect 
of  tbis  decision  will  be  that  I  giye  a  decree  in  favour  of  respondent 
as  against  Banjit  for  the  amount  claimed,  vte.  Bs.  164-11-3,  with  all 
eostSy  and  interest  thereon  at  six  per  cent  per  annum''. 

Against  this  order  of  the  Judge  the  present  second  appeal  has 
l>een  brought  in  which  it  is  contended,  among  other  things,  that 
the  Judge's  decree  against  Ranjit  Singh  was  illegal,  seeing  that 
Xlanjit  held  the  decree  of  the  first  Court  in  his  favour,  and  that  decree, 
under  the  Limitation  Law,  Act  XV  of  1877,  sch.  ii,  art.  152,  had 
become  final,  seeing  that  the  limitation  period  thereby  prescribed, 
tyiz.  30  dajs,  had  expired  before  the  filing  of  the  appeal  to  the  Judge. 
The  two  material  dates  are  these,  the  27  th  of  May,  1878,  when  the 
Assistant  Collector's  decree  dismissing  the  claim  against  Banjit 
Singh  was  given,  and  the  10th  of  July  following,  when  the 
appeal  to  the  Judge  was  filed,  so  that  43  days  had  expired. 

This  contention  on  the  part  of  the  appellant  must  be  allowed.  As 
a  general  rule  there  can  be  no  doubt  that  a  Judge  under  the  present 
procedure  law,  ActX  of  1877,  is  acting  within  his  powers  when 
he  orders  a  party  in  the  position  of  this  Banjit  Singh  to  be  made 
a  respondent  in  an  appeal  before  him.     Indeed,  s.  582  read 
with  s.  32  is  to  my  mind  suiEcient  for  such  a  general  conclu- 
8ton.    Bat  in  the  present  case  there  is  this  peculiarity,  that  the 
Judge,  who  must  be  taken  to  have  known  the  law  he  was  administer 
ing  and  the  legal  position  of  the  parties  in  the  matter  in  issue 
before  him,  was  bound  to  take  cognizance  of  the  fact  that,  while  he 
thought  itdesirable  that  Banjit  Singh  should  be  made  a  party  to  the 
appeal,  this  same  Banjit  Singh  had  obtained  a  decree  in  his 
favour  in  the  suit  which  was  the  subject  of  that  same  appeal,  and 
that  since  the  date  of  such  a  decree  the  limitation  period  provided 
by  law  had  run  out,  and  that  the  appeal  beforo  him,  so  for  as  it 
impugned  that  decree,  could  not  be  entertained,    Instead,  however, 
of  proceeding  in  this  way,  the  Judge  made  an  order  as  if  Banjit  was 
a  party  properly  before  him,  and  which  order  therefore  cannot 
stand.    Whethe^r  such  is  a  satisfactory  state  of  the  present  law  of 
procedure  may  perhaps  be  doubted,  for  it  humbly  appears  to  me 
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i87»  to  be  very  awkward  and  embarrassing  that;  a  power  or  discretion  res^ 
Ravjh  Simoh  *  Judge  for  the  purposes  of  justice  may  be  defeated  by 

V.         another  and  almost  contemporaneous  law.    The  result  is  that  the 
^^jg^^^^^  Judge's  order  against  Banjit  Singh  comes  to  nothing  and  must 
be  set  aside^  and  pro  tanto  the  present  appeal  must  be  allowed 
with  costs, 

Spankib,  J. — The  plaintiff,  respondent,  sued  Ranjit  Singb, 
Raghu  Nandan  Ram,  and  others,  defendants,  for  Rs  164-1 1-3  prin- 
cipal and  interest,  being  the  profits  of  a  one  anna  share  in  a  zamin- 
dari  estate  from  1281  to  1282fasli.  The  question  was  whether 
Ranjit  Singh  or  Raghu  Nandan  Ram,  or  both  of  them,  owed  the 
money  claimed,  and  in  what  proportion  the  sum  sned  for 
should  be  recovered.  The  first  Court  decreed  the  claim  in  full 
against  Raghu  Nandan  Ram  and  dismissed  it  in  regard  to  Ranjit 
Singh.  The  defendant  Raghu  Nandan  Ram  appealed,  but  plaintiff 
accepted  the  decree  which  absolved  Ranjit  Singh  and  did  not 
appeal  from  it  as  he  might  have  done.  The  Judge  found  it  neces- 
sary to  make  Ranjit  Singh  a  respondent,  and  having  done  so,  he 
decreed  the  appeal  of  Raghu  Nandan  Ram  and  sot  aside  the  order 
of  the  first  Court.  He  added  these  words,— The  effect  of  this 
decision  will  be  that  I  give  a  decree  in  favour  of  respondent  as 
against  Ranjit  Singh  for  the  amount  claimed,  viz.^  Rs.  164-11-3, 
with  all  costs,  and  interest  at  six  per  cent  per  annum". 

It  is  contended  in  second  appeal  by  Ranjit  Singh  that,  as  neither 
plaintifl  nor  Raghu  Nandan  Ram  had  appealed  against  the  Munsifa 
decree  as  regards  him,  no  decree  should  have  been  passed  ag^nst 
him  in  appeal :  the  Munsifs  decree  absolving  him  from  all  res- 
ponsibility, not  being  appealed,  became  final :  the  powers  given 
by  s.  582,  Act  X  of  1877,  are  not  applicable  to  the  case,  and 
if  they  were,  the  appeal  as  against  appellant  was  barred  by  linu- 
tation. 

S.  582,  Act  X  of  1877,  provides  that  the  Appellate  Court  shaU 
have  the  same  powers  in  appeal  under  ch.  xli  are  vested  by  the 
Code  in  Courts  of  original  jurisdiction  in  respect  of  suits  institatfid 
under  ch.  v,  and  by  s.  687  the  provisions  contained  in  ch,  xli  Aall 
apply  as  far  as  may  be  to  appeals  under  ch.  xlii;  Afler  a  suit  hta 
been  instituted  in  the  manner  prescribed  by  s.  48,  ch.  v.  the  Oourt 
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has  power  under  s.  32  (chapter  iii,  relatiug  to  parties  and  tbcir  ^^^^ 


appearances  and  acts),  on  or  before  the  first  hearing,  upon  the  jj^„j,tSinou 

application  of  either  party,  to  strike  out  the  name  of  any  party,  ^  Prasad 

-whether  as  plaintiff  or  defendant,  improperly  joined.    By  the  Kam. 

second  clause  of  the  section  the  Court  has  **  propria  motu^'  power 

to  order  any  plaintiff  to  be  made  a  defendant,  or  any  defendant  to 

be  made  a  plaintiff,  and  also  that  the  name  of  any  person  who 

ought  to  have  been  joined  whether  as  plaintiff  or  defendant,  or 

whose  presence  before  the  Court  may  be  necessary  in  order  to  enable 

the  Court  effectually  and  completely  to  adjudicate  upon  and  settle 

all  questions  involved  in  the  suit,  be  added.    Under  s.  73,  Act 

yill  of  1859,  and  s.  37  of  Act  XXIII  of  1861,  corresponding 

with  ss.  32  and  582  of  Act  X  of  1877,  the  Appellate  Courts  in  past 

years  have  always  felt  themselves  at  liberty  to  add  parties  who 

have  been  parties  to  the  original  suit    1  have  no  doubt  that  the 

lower  appellate  Court  in  this  case  did  not  exceed  its  jurisdiction  in 

making  Ranjit  Singh,  a  defendant  in  the  suit,  who  was  no  party 

in  the  appeal,  a  respondent,  to  enable  it  effectually  and  completely 

to  adjudicate  upon  and  settle  all  questions  involved  in  the  appeal. 

It  has,  however,  been  urged  that  when  Ranjit  Singh,  defendant 
in  the  suit,  was  made  a  party  to  the  ap\)eal  as  respondent,  the 
limitation  prescribed  by  law  within  which  an  appeal  must  be  insti- 
tuted had  expired  so  far  as  he  was  concerned. 

CI.  5,  s.  32,  Act  X  of  1877,  provides  that  all  persons  whose 
names  are  added  as  defendants  shall  be  served  with  a  summons  in 
manner  hereinafter  mentioned,  and  (subject  to  the  provisions  of  the 
Indian  Limitation  Act,  section  22)  the  proceeding  as  against  them 
shall  be  deemed  to  have  begun  only  on  the  service  of  such  sum- 
mons." It  has  been  contended  that  **the  parties  whose  names  are 
so  added"  are  parties  whose  names  have  been  added  on  the  applica- 
tion of  the  plaintiff,  or  on  their  own  application,  and  that  the  clause 
does  not  refer  to  cases  in  which  the  Court  acts  on  its  own  authority 
and  without  application.  It  has  also  been  suggested  that  the 
preceding  clause  shows  this.  The  clause  runs  thus: — "Any  person 
on  whose  behalf  a  suit  is  instituted  or  defended  under  section  30 
may  apply  to  the  Court  to  be  made  a  party  to  such  suit,"  and 
^hen  follows  the  fifth  clause,    all  parties  whose  names  are  so  added 
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1870  &c.,  &c/'  Bai  this  contention  appears  to  be  more  ingenious  than 
Ran  JIT  Singh  ^"^^3^^"'*  Under  all  ci  reams  tances  it  would  be  necessary  to 
V.  serve  a  summons  on  every  person  made  respondent  by  a  Court,  to 
Bam.  enable  him  if  absent  to  appear  and  answer  the  appeal,  and  such  a 
party  appears  to  be  of  necessity  one  of  those  ''parties  whose  names 
are  so  added  as  defendants/'  that  is  to  say,  meaning  so  added'* 
under  the  clauses  of  s.  32  of  the  Act.  At  the  same  time  the  addition 
of  a  defendant  to  an  appeal  as  respondent  cannot  override  the  law 
of  limitation.  In  an  appeal  the  appellant  is  for  the  time  the  plain- 
tiff;  and  the  respondent  for  the  time  defendant^  and  if  cl.  5,  8.  «S2 
applies  at  all,  it  carries  with  it  the  saving  of  s.  22  of  the  Limitation 
Act,  XV  of  1877.  S.  22  provides  that  when,  after  the  institu- 
tion of  a  suit,  a  new  plaintiff  or  defendant  is  substituted  or  added, 
the  suit  shall,  as  regards  him,  be  deemed  to  have  been  instituted 
when  he  was  so  made  a  party.  This  being  so,  I  am  of  opinion  that 
though  the  Court  of  appeal,  if  it  bold  it  desirable  for  the  purposes 
of  justice,  in  order  to  determine  the  appeal,  might  make  any  one  a 
party  to  it,  who  was  a  party  to  the  original  suit,  or  represented  a 
party  to  the  suit,  it  would  not  be  able  to  decree  the  original  claim  as 
against  the  party  so  made  a  respondent,  if  the  first  Court  had  dis- 
missed the  suit  in  his  favour  and  the  plaintiff  had  not  appealed 
against  that  part  of  the  decree  within  the  time  prescribed  by  the 
Limitation  Law, 

I  would  therefore  hold  that  the  Judge  should  have  closed  the 
case  by  decreeing  the  appeal  of  Raghu  Nandan  Ram  and  reversing 
the  order  as  against  him,  with  costs  payable  by  plaintiff,  and  further 
that  the  Judge  should  also  have  dismissed'the  appeal  as  regards 
Banjit  Singh,  with  costs  payable  by  plaintiff,  as  the  latter  ought  to 
have  appealed  against  him  within  the  time  preseribed  by  law.  At 
the  same  time,  I  do  not  think  that  it  was  necessary  in  this  case  for 
the  Court  to  make  Banjit  Singh  a  party  to  the  appeal  as  plaintiff  had 
accepted  the  first  Court's  judgment  relieving  him  of  liability,  and 
the  Judge  had  the  record  before  him,  which  contained  material 
sufficient  to  enable  him  to  determine  the  appeal  of  Raghu  Nandan 
Bam  on  the  merits.  I  would  decree  the  appeal  with  costs  in  favour 
of  appellant;  and  not  interfere  with  the  rest  of  the  judgment. 

Appeal  allowed. 
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Before  Sir  Robert  Stuart,  Kt,,  Chief  Justice,  and  Mr.  Justice  Spankie,  i879 

November  18. 

HARBHAJ  AND  OTHERS  (Plaihtifps)  V,  GUMANI  and  anotheb  (Dbfbndants)*  ji  , 
Wajih'ul'arZ'^Absent  sh^re-holdera-^Truii, 

Held  that  a  Tillage  admiQistration-paper  which  provides  for  the  surrender  to 
absent  shore-holders  on  their  return  to  the  village  of  the  lands  formerly  held  by 
lh«m  does  not  necessarily  constitute  a  valid  trust  in  their  favour,  although  it  may 
be  evidente  of  such  a  trust. 

Where  a  village  administration-paper  provided  for  the  surrender  to  certain 
absent  share-holders  on  their  return  to  the  village  of  the  lands  formerly  held  by 
them,  but  did  not  contain  any  declaration  of  a  trust  as  existing  between  such 
absent  sharo-holders  and  the  occupiers  of  their  lands  at  the  time  such  administra. 
lion-paper  was  framed,  held  that  the  administration-paper  could  hot  be  regarded  aa 
evidence  of  a  pre-existing  tmst  between  such  persons,  nor  as  an  admission  of  such 
a  trust  by  such  occupiers. 

This  was  a  sait  for  the  possession  of  certain  land  and  a  house 
sitaated  in  a  certain  village.  The  plaintiffs  sued  on  the  allegation 
that  one  Amir  Cband  and  one  Sarhu,  from  whom  they  were  des- 
cendedy  departed  from  such  village  for  a  village  in  the  Rohtak 
district  some  thirty  years  before  the  suit  was  brought^  intrusting 
the  property  in  suit  to  Ramjas,  the  father  of  the  defendants^  to  be 
held  by  him  on  the  condition  that,  whenever  they  or  their  children 
returned  to  the  village,  the  property  was  to  be  restored  to  them  : 
that  Ramjas  had  accepted  this  trust,  and  had  held  the  property 
sabject  thereto,  and  after  his  death  the  defendants  had  so  held  it, 
and  bad  admitted  the  trust  and  caused  it  to  be  recorded  at  the 
recent  settlement  of  the  village  :  and  that  the  plaintiffs  having  re- 
turned to  the  village  had  demanded  the  restoration  of  the  property 
but  the  defendants  refuse<I  to  restore  it.  The  defendants  denied  that 
the  property  had  been  made  over  to  their  father  to  be  held  in  trust 
for  Amir  Cband  and  Sarhu  and  their  children,  alleging  that  their 
fiither,  and  they  after  him,  had  held  the  property  in  their 
own  right,  for  forty  years,  and  the  right  of  the  plaintiffis  was  con- 
sequently  extinguished.  The  clause  of  the  administration-paper, 
which  was  dated  the  7th  January,  1869,  on  which  the  plaintiffs 
relied  as  establishing  the  alleged  trust,  was  as  follows  : — 

*  Second  Appeal,  No.  117  of  1879,  from  a  decree  of  S.  Melrille,  Esq.,  Judge  of 
Heemt,  dated  the  5tb  December,  1878,  rerersing  a  decree  ol  Muoshi  JEUun  Lai,  Mun- 
tU  of  Qhiziabad,  dated  the  25th  Jane,  1878. 
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Clause  16. — Absent  share-holders  :  the  following  persons  are 
at  present  absent  from  the  village  :  (here  follows  a  list  of  absent 
share-holders,  the  entry  relating  to  the  plaintiffs  being  as 
follows  :) — 


Thoke. 

Absent  share- 
holders. 

Present  occn- 
pier. 

Period  of 
absence. 

Present  residence 
of  absent  share- 
holdef. 

Thirteen  biswas, 
Thoke  of 
Ramjas. 

H  a  r  b  h  a  j  and 
Hanna  bods  of 
Amir  Cband^and 
Dya  Ram  son  of 
Sarhu,  JaCg. 

Ramjas  son  of 
AmirChand, 
Jot. 

Twenly- 
two  years. 

Manza  Dhonna, 
pargana  and 
Tabfiil  G*han» 
ZUaRobtak. 

Whenever  the  absent  share-holder,  or  his  descendants,  returns  and  settles  ia 
the  Tillage,  he  shall  immediately  be  put  in  possession  of  his  property  without  talting 
any  account  of  profit  or  loss :  the  person  occupying  the  property  shall  not  object  to 
relinquish  his  occupation  of  the  said  property :  if  from  any  caase  the  share  of 
the  preseat  occupier  is  transferred  the  property  of  the  abse^it  share-bolder  sball 
be  held  by  the  brother  of  the  present  occupier  or  by  one  belonging  to  the  same 
stock  :  whenever  the  absent  share -holder,  or  his  descendants)  returns  and  settles  io 
the  village,  effect  will  be  given  to  the  abave  condition  :  if  any  absent  share-holder 
is  a  defaulter  in  respect  of  the  Government  revenue,  he  or  his  descendants  shall 
pay  the  aame,  before  they  become  entitled  to  obtain  possession." 

The  Court  of  first  instance  gave  the  plaintiffs  a  decree.  On 
appeal  by  the  defendants  the  lower  appellate  Court  reversed  this 
decree,  and  dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court  from  the  decree  of 
the  lower  appellate  Court  on  the  grounds  that  the  finding  of  that 
Court,  that  the  defendants  had  held  the  property  in  suit  adversely 
to  the  plaintiffs  was  directly  opposed  to  the  admission  contained  in 
the  administration-paper  :  that  according  to  the  terncs  of  that  docn- 
ment  the  defendants  were  bound  to  surrender  the  property ;  and 
that  the  terras  of  that  document  established  conclusively  the 
trust  alleged  by  the  plaintiffs. 

Pandit  If  and  Laly  for  the  appellants- 

The  respondents  did  not  appear. 

The  High  Court  (Stuabt,  C.  Jf.  and  Span^ock^  Jt.)  cl^livwJ 
the  following 

JuDGMBMT. — The  plaintiffs,  appellants,  asserted  that  Amir 
Chand  and  Sarhu,  some  thirty-two  years  ago^  made  over  their  raoifi- 
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dari  share  and  a  house  in  trast  to  Ramjasy  the  father  of  defendants,  '^^^ 

on  condition  that  when  they  or  their  children  returned  to  the  village  HABBnu 

they  would  be  allowed  to  re-occnpy  their  lands  :  Hamjas  and  bis 

BQCcessors  bad  all  along  remained  in  possession  as  trustees,  and  had 

admitted  the  trust  when  the  settlement  papers  were  last  revised  r 

the  plaintiffs  returned  in  1934,Sambat,  and  are  heirs  of  Amiu  Chand 

and  Sarhu,  but  defendants  refused  to  surrender  the  share.    The  de- 

fendante  deny  that  any  land  or  house  was  made  over  to  Bamjas  in 

trnst  by  Amin  Chand  and  Sarhu  :  Ramjas  and  they  (  defendants  ) 

have  held  the  property  adversely  to  plaintiffs  for  forty  years,  and 

the  suit  was  barred  by  limitation  :  Amin  Chand  and  Sarliu  owed 

nearly  Rs.  600  to  defendants,  they  broke  down  and  could  not  pay 

the  Government  revenue  :  Ramjas  held  possession  for  eight  years 

and  paid  it :  when  he  asked  Amin  Ohand  and  Sarhu  to  pay  him 

their  debt  they  left  the  village,  and  since  then  the  possession  of 

Ramjas  and  defendants  has  been  adverse.    The  Munsif  decreed  the 

the  claim  for  the  land  and  dismissed  it  for  the  house.    He  held  that 

the  administration-paper  provided  for  re-entry.    The  Judge  in 

appeal  has  reversed  the  Munsifs  decree,  holding  that  there  was  no' 

satisfactory  proof  that  Sarhu  and  Aauin  Chand  intrusted  their"  ^ 

property  to  defendant's  father  Ramjas  :  pai:ol  evidence  after  puch 

a  time  was  not.  good  for  anything,  and  the  administration-paper 

was  not  a  proof  of  the  trust :  it  recites  that  absentees  or  their 

descendants  may  on  their  return  re-enter  on  their  lands  :  the 

community  assented  to  this,  but  any  one  could  recall  his  consent: 

the  entry  is  no  proof  that  any  one  in  possession  of  the  share  of  an 

absentee  held  it  as  a  trustee  :  the  possession  of  the  defendants  "was 

shown  to  have  been  adverse,  and  to  have  been  so  for  at  least  twenty 

years. 

We  are  not  disposed  to  interfere.  The  finding  as  to  the  ad* 
verse  oharaoter  of  the  po3Be^ion  of  defendants  is  one  of  fact  A 
Ullage  administrati^-paper  does  not  necessarily  constitute  a  valid 
trust.  It  might  be  evidence  of  a  trust,  but  in  this  case,  as  regardt 
tjie  share  in  dispute,  the  persons  entei*ed  as  absent  shareholders  ^' 
were  neither  present  in  the  village  when  the  settlement  was  in  pro- 
gress, nor  were  they  assenting  parties  to  the  arrangement  recorded 
in  the  administration -paper.  The  arrangement  as  to  the  re-entry 
of  an  absentee  was  made  amongst  the  co-sharers  present  in  the  vil- 
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1879       lage  ;  possibly  the  main  object  in  making  it  waste  secnre^ peaceable 
HAaBBAj"*  possession  to  those  in  oceapation  of  the  shares  of  absentees*  In 
V-         this  administration-paper  there  is  also  a  proviso  that  no  owner  who  it 
a  defaalter  as  regards  Gorernment  rerenne  will  be  re-admitted  un- 
til he  pays  np  the  arrears  dne  by  him.    If  an  administration-paper 
containing  a  clanse  such  as  that  before  ns  is  to  be  regarded  as  consti* 
tnting  a  trust,  it  would  ai)poar  to  be  a  trust  created  by  the  share- 
holders of  the  estate,  ostensibly  for  the  benefit  of  absentees,  though 
the  latter  really  derive  no  present  benefit  from  their  land  remain* 
ing  in  the  possession  of  the  share-holders  in  the  estate,  whereas 
the  share-holders  are  at  once  benefited  by  taking  np  the  shares  of 
the  absentees  which  they  may  possibly  be  never  called  upon  to  sur- 
render withont,  as  in  this  case,  the  institution  of  a  suit  Moreover 
the  arrangement  may  be  one  which  the  share-holders  actually  pre- 
sent when  it  is  made  may  afterwards,  if  they  please,  revoke,  or  omit 
to  record  in  a  future  settlement    However  this  may  be,  it  is  suf- 
ficient in  this  case  to  say  that  the  Judge  has  not  acted  erroneously 
in  refusing  to  accept  the  administration-paper  as  conclusive  evidence 
of  a  trust,  and  we  must  not  overlook  the  nature  of  this  claim  as 
stated  in  the  plaint.    The  claim  of  the  plaintiffs  was  that  thirty-two 
years  ago  Amin  Chand  and  Sarhn  made  over  their  share  in  trust  to 
Bamjas,  so  that  it  is  not  pretended  that  the  trust  was  raised  by  ihe 
adniinistratioo-paper;  that  paper  is  relied  on  as  evidence  of  the  trust, 
and  an  admission  by  the  parties  who  signed  it  that  there  was  a  trust 
But  there  is  no  such  admission  of  any  actual  trust  as  that  set  up 
by  the  plaintiffs.    There  was  a  long  list  of  absentees,  and  amongst 
them  are  the  plaintiffs,  as  sons  of  Amin  Chand  and  Sarhu.  The 
declaration  m  general  that  any  absconding  parties  returning  to  and 
settling  in  th6  village  shall  immediately  be  put  in  possession  :  tbe 
occupants  shall  not  object  to  relinquish  their  holdings.    There  is  no 
declaration  of  any  pre-existing  trust  as  between  the  absentees  and 
the  occupants  of  their  shares  individually.    We  accept  the  finding 
of  the  lower  appellate  Court  on  the  matter  of  fact  that  there  is  no 
evidence  to  establish  the  claim  that  Amin  Chand  and  8arim 
personally  intrusted  their  shares  to  Ramjas  thirty-two  years  agow 
•Tbe  present  appeal  is  therefore  dismissed  with  costs* 

Appeal  dimifiid* 
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BrforeSirSobert  Siuart,  Ku  Chief  Justice,  Mr.  Juetiee  Spanhie,  Mr.  Justice 
OUfitld,  and  Mr.  Justice  Straight, 

LACHMAN  SINGH  (plaintiff)  v.  MOHAN  akd  anothbe  (dbfekdahts)* 

Act  X  0/1877  {Civil  Procedure  Code),  ss.  2,18,^40— Decree— /twf^mcrU-ilijpea.'. 

The  plaintiff  in  this  suit  iued  for  the  powassion  of  certain  land,  on  the  grotmd 
that  he  was  tho  owner  thereof  io  virtae  of  a  purcliase  from  Pf.  The  defendants 
claimed  tach  land  aa  owners  on  (he  ground  that  it  was  iooluded  in  a  certain  ^ardto 
wfaieh  they  had  previously  purchased  at  a  sale  in  the  execution  of  a^deoree  against 
A  and  they  also  claimeJ  it  on  the  ground  that  they  were  lessees  thereof  undec  a 
lease  from  N,  the  term  whereof  had  not  expired.  They  also  net  up  as  a  defence 
to  the  suit  that  it  had  been  finally  determined  ia  a  former  suit  between  themselres 
ftnd  ^,  whom  the  plaintiff  represented,  that  such  land  was  included  in  such 
gmrden,  and  that  consequently  their  title  to  such  land  as  owners  could  not  be  ques- 
tioneiin  the  present  suit.  The  Court  of  first  instance  held  that  such  land  was 
not  indnded  In  the  defendants'  garden,  and  they  were  not  the  owners  of  it,  b^it 
that  thtsy  could  not  be  ejected  from  it  as  they  were  in  possession  under  the  lease 
which  had  not  expired,  and  that  the  question  whether  such  land  was  included  in 
the  defendants'  garden  and  they  were  the  owners  of  it  was  not  res  judicata.  It 
made  a  decree  dismissing  the  suit  In  these  terms  :  Ordered,  that  the  plaintiff'a 
elaim  as  it  stands  at  present  be  dismissed."  Held  (Straight,  J.  dissenting)  that 
the  defendants  were  entitled,  under  s  540  of  Act  X  of  1877,  to  appeal  from  aucU 
decree. 

■  This  was  a  reference  by  a  Bench  of  the  High  Courl;  composed 
of  two  Jadges  ( Spankie,  J.  and  Straight.  J.)  to  the  Full  Bench 
of  the  High  Court.  The  facts  of  the  case  and  the  point  of  law 
referred  will  be  (bund  stated  in  the  judgments  of  the  Full  Bench. 

Pandit  Ajvdkia  Nath  and  Munshi  Kashi  Prasad^  for  the  ap- 
pdlant» 

'  Munshi  Hanuman  Prasad  and  Babu  Ratan  Cluindy  for  the  res- 
pondents. 

The  following  judgments  were  delivered  by  the  Full  Bench :  ' 

BruABTy  C.  J.— This  is  a  reference  to  the  Full  Bench  of  tba 
Court  by  a  Division  Benoh  (Spankie,  J.  and  Straight,  J.)  and  since 

it  was  heard  the  dode  of  Procedure,  Act  X  of  1877,  has  been 

•  .... 

•  Second  Appeal,  No.  46  of  1879,  from  a  decree  of  R  P.  Saunders,  Esq.,  Judge 
6f  Fanikhabad,  dated  the  18th  December,  1873,  modifyhig  a  decree  of  Faudit 
Oopat  8ahai»  Itoisil  of  Far^khabad,  dated  the  SSrd  September,  1876. 
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ifif^o       amended  by  Act  XII  of  1879  passed  on  the  29th  July,  1879,  and 
Lacb  aw     ^'^^'^S  o^^r  changes  made  by  the  amending  Act  a  new  definition 
SiNOH       of  the  term  ^'decree"  h^^s  been  /yiveu.    But  the  suit  in  the  preset 
MoHAi*.  having  been  instituted,  and  the  appeal  having  been  presented, 

before  the  amending  Act  came  into  operation,  the  present  refer- 
ence must  be  considered  according  to  the  provisions  of  Act  X  of 
1877.  The  point  referred  is  the  subject  of  the  first  reason  of 
appeal,  and  is  to  the  effect  that  the  Munsifs  decree  shows  nothing 
on  the  face  of  it  against  which  the  defendants  could  appeal  to 
the  Judge.  The  question  was  very  fully  argued  before  us,  and  we 
were  much  pressed  with  the  contention  that,  having  regard  to 
g.  540  of  the  Procedure  Codo)  Act  X  of  1877,  and  the  definition 
of  the  "  decree"  in  s.  2  of  the  same  Code,  we  were  to  look  to  the 
decreo  alone,  without  reference  to  the  judgment,  and  that,  ou  a 
strict  reading  of  the  definition  given  of  ^'decree"  in  s.  2,  the 
decree  in  the  present  case  came  within  the  meaning  of  that  defini- 
tion, and  was  not  appealable  under  s.  540,  inasmuch  as  it  was  a 
decree  which  so  far  as  it  decreed  anything,  did  so  in  favour  of  tiie 
defendants,  seeing  that  it  dismissed  the  suit  against  theni,  and 
therefore  was  not  a  decree  l)y  which  these  same  defendants  cobld 
be  said  to  be  agrieved.  It  appears  to  me,  however,  that  such  a  view 
of  the  Code  is  too  narrow,  and  that  we  may  look  not  only  into  the 
judgment,  but  into  the  pleadings  to  see  what  the  decree  i^ly 
means.  Nor  are  we  to  confound  the  decretal  order  given  at  the 
«nd  of  the  MunsiCs  judgment  with  the  decree  itself  as  actually 
and  formally  made,  although  the  satne  principles  of  interpretation 
apply  to  both  where  the  order  or  decree  is  in  any  respect  ambi- 
guous or  imperfect.  In  the  present  case  it  is  plain  that  the  deere- 
tal  order  is  not  self-explanatory,  and  if  we  had  nothing  else  to  go 
upon  it  would  be  necessary,  in  order  to  its  being  intelligible,  to 
read  it  with  the  judgment;  and  as  to  a  decree  itself  in  its  oom* 
plete  form,  I  hold  the  opinion  very  strongly  that,  where  it  is  ambi- 
guons  or  imperfect  as  to  any  essential  particular,  it  may  be  read 
with  the  judgment  and  the  record.  Nor  is  this  view  of  the  legal 
quality  of  a  decree  inconsistent  with  the  definition  of  a  decree 
given  in  2  of  the  Code^  whef e  it  is  defined  to  mean  the  formal 
order  of  the  Court  in  which  the  result  of  the  decision  of  the  saiif 
or  other  judicial  proceeding,  is  embodied".   This  definition  in 
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way  prevents  as  from  looking  into  the  jndgment  and  record,  in  ^^'^^ 

order  to  a  correct  nnderstanding  of  the  true  meaning  and  intended  j^^chmak 

application  of  the  decree  as  formally  drawn  up.    On  the  contrary,  Smaa. 

we  are  told  that  a  decree  is  to  embody  the    result/'  a  general  term  Mohait. 

whidi,  however,  is  to  be  particularized  by  reference  to  the  deci« 

-sion  or  judgment  made  in  the  suit.    These  materials  .therefore 

may,  if  necessary,  all  be  considered  where  the  ,  decree,  owing  to 

any  defect  or  ambiguity  in  its  terms,  has  to  be  cleared  up  in 

order  to  its  proper  enforcement.    And  quite  consistently  with  these 

considerations  s.  206  of  the  Code  of  Procedure  declares  that  the 

decree  must  agree  with  the  judgment,"  and  therefore  any  defect 

or  ambiguity  in  the  decree  cannot  be  seen  without  reference  to  the 

judgment.    In  the  present  case  it  is  with  the  decree  and  not  with 

the  decretal  order  that  we  have  to  deal,  and  that  decree  shows 

plainly  that  it  was  one  of  which  the  defendants  Mohan  and  Hira 

had  reason  to  complain  as  being  materially  unfavourable  to  them, 

and  that  they  were  therefore  entitled  of  right  to  appeal  against 

it  to  the  Judge.    The  decree  sets  out  the  claim  made  by  the  plaint 

as  one  for  possession  of  3  bigbas,  15^  biswas  mdcji  land,  the 

boundaries  of  the  laud  and  the  names  of  the  parties,  and  after 

decreeing  17^  biswas,  being  No.  79  in  the  record,  and  as  to  which 

there  is  no  dispute,  it  proceeds  to  order  that  ^'the  rest  of  the 

daim  of  the  pktintiff  be  dismissed  as  brought,  the  costs  of  the 

phdntiff  to  the  extent  decreed  be  charged  to  Nawab  Ahmad  Husatn 

Khan  and  Khuman  Singh,  defendants,  with  future  interest  at  eight' 

anoas  per  oent.  per  mensem,  that  Mohan  and  Hira,  defendants,  be 

exempted,  and  their  costs  with  future  interest  at  eight  annas  per 

otfik  per  mensem  be  charged  against  the  plaintiOP,  that  the  costs 

of  Nawab  Ahmad  Husain  Khan  and  Khuman  Singh,  defendants, 

be  borne  by  themselves,  and  that  under  the  circumstances  of  the 

ease  the  defendants*  pleaders*  fees  be  separately  calculated  in  the 

cas^'*    There  is  here  not  only  a  full  recognition  of  the  plaintiflTs 

title  as  against  the  defendants,  but  the  suit  against  Mohan  and 

Hira  is  dismissed  as  brought,  which,  when  we  look  into  the  judg- 

ment,  we  find  is  tantamount  to  a  decision  that  thoir  right,  if  any, 

tvms  not  as  proprietors,  as  they  had  alleged,  but  as  being  in  A» 

iiiferior  and  subordinate  position  of  lessees,  and  that  any  claha 

ivkidi  tiw  plaintiff  liad  against  these  defendants  as  snob  lessees 
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could  not  be  entorUiQed  ia  the  ptretent  smtj  bnt  most  be  made  ia 
another*  Now  this  is  not  only  a  finding  pro  tanto  against  the  de« 
fondants,  bat  it  is  one  which  maj  injarioaaly  affect  any  fiitare  pro* 
ceedings  on  their  part  for  the  vindication  of  the  proprietary  rights 
they  claim,  for  in  any  suit  they  might  hereafter  bring  they  might, 
according  to  the  rulings  of  this  Court  and  the  Privy  Council,  pro« 
bably  be  met  by  the  plea  of  ras  judicata  although  with  what  effect  I 
cannot  anticipate.  Strictly  speaking  there  is  in  the  state  of  things 
appearing  on  the  face  of  the  Sf unsifs  judgment  and  decree  no  r€$ 
judic  ita,  but  for  the  determination  of  the  question  as  to  the  ime 
nature  of  these  defendants'  rights  the  parties  are  simply,  or  at  least 
by  necessary  implication,  referred  to  another  suit.  My  own 
opinion  has  always  been,  and  is,  that  under  such  circumstances 
there  is  no  room  for  the  plea  of  res  judicata^  and  in  a  case  before 
Mr.  Justice  Oldfield  and  myself,  where,  as  in  the  present  case,  the 
parties  were  merely  referred  for  the  determination  of  the  matter  of 
the  plea  to  another  suit,  I  expressed  the  opinion  that  the  plea  could 
not  hold  good  (I).  But  it  is  difHoult  to  anticipate  what  view  may 
be  taken  of  such  a  plea  in  a  particular  case,  and  undoubtedly  the 
rulings  of  the  Courts  would  go  to  put  parties,  whether  plaintiffs  or 
defendants,  and  pleading  res  judicata  in  any  subsequent  suit,  in 
considerable  danger;  and  this  is  a  consideration  which  of  itself 
goes  to  strengthen  the  defendants'  right  of  appeal  in  the  present  case. 
•  The  case  of  Ram  Gholam  v.  Sfuo  Tahal  (2)  was  referred  to  on 
behalf  of  the  defendants  as  favouring  their  contention  as  it  clearly 
does.  Reference  was  also  made  to  a  previous  Full  Bench  decision 
of  this  Court,  Pan  Kooer  v.  Bhagwunt  Kooer  (3),  where  it  was  held 
that  the  Appellate  Court  should  not  have  entertained  the  appeaL 
Particular  stress  was  laid  on  my  own  judgment  in  that  case.  I  there 
stated  that,  for  the  purposes  of  the  suit  then  before  us,  the  worda 
decree,  decision,  and  judgment  may  all  be  taken-to  mean  the  same 
thing,  viz.  the  ultimate  and  final  determination  of  the  matter  or  mas- 
ters in  issue  between  the  parties".  I  also  held  that  the  decree  in  that 
casd  was  not  of  such  a  nature  as  to  entitle  the  defendants  to  appeal 
against  it  to  the  Judge,  seeing  that  it  was  an  appeal  by  the  defend* 
aula  themselves  against  a  decree  wholly  in  their  own  favour,  and  the 
legal  meaning  of  which  is  and  can  only  be  that  the  plaintiff's  suit  alto* 

,  a)  R.  A.  No.  100  of  1S76,  decided  on    (2)  L  L:  R.,  1  All.  266^ 

^    tbe  lit  Febraar7, 1878,  unieporM.    (8)  H,  Q.  K,        F.,  187^  F.  lib 
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gether  fails",  and  I  ended  my  judgment  by  observing  that"  the  decree 
TUB  read  bj  the  light  of  the  plaint  is  not  only  entirely  in  their  favour, 
l>at  is  po^ibly  beneficial  to  them,  and  their  appeal  therefore  to  the 
Jadge  was  incompetent  and  anomalous."    In  the  present  case,  how- 
eTer^  I  have  shomi  that  the  decree,  although  apparently,  and  so  far 
as  it  goes,  favourable  to  the  defendants,  was  imperfect  and  not  self- 
explanatory,  but  that  when  read  by  the  light  of  the  record  it  was  really 
imfavourabte  and  might  prove  injurious  to  them,  and  that  they  were 
therefore  aggrieved  by  it  and  had  every  interest  to  appeal  to  the 

Holding  this  opinion  and  that  there  is  nothing  in  the  Code  of 
Procedure  to  exclude  the  appeal  from  the  Muusifs  order  to  the 
Judge,  and  thak.the  relative  position  of  the  parties  in  the  suit,  the 
effect  of  the  Muusifs  decree  on  their  rights  and  interests,  and  the 
jostice  and  the  rdasonableness  of  the  defendants'  contention,  must 
be  admitted,  my  opinion  is  that  the  appeal  to  the  Judge  ought  to  be 
heard.  The  first  reason  of  appeal  must  therefore  be  disallowed,  and 
the  case  will  go  back  to  the  Bench  who  referred  it  to  the  Full  Bench 
for  determination  of  the  other  reasons  of  appeal  on  the  merits. 

Spankib,  J.— The  plaintiff,  appellant,  claimed  possession  of  3 
highas,  I5i  biswas  of  maaji  land  in  manza  Sheopat  Patti,  under  a  sale 
deed  executed  on  the  2nd  January,  1873,  bytheNawab  Ahmad  Hu- 
saia  Khan,  for  the  sum  of  Es.  700 :  Mohan  and  Hira  had,  however, 
taken  possession  of  the  land,  asserting  that  it  formed  part  of  the 
garden  known  as    Bakhshiwala,"  but  it  was  not  included  in  their 
auction-purchase,  being  a  separate  plot:  the  plamtift  therefore 
prays  for  possession  by  ejectment  of  the  defendants*  Hira  and  Mohan, 
These  two  defendants  contend  that  when  Nawab  Ahmad  Husain 
Khan  sold  the  land  to  plaintiff,  he  had  no  longer  any  interest  in  it : 
the  lands  in  suit  are  Nos.  74,  75,  and  78,  and  they  were  included 
in  tfie  previous  purchase  by  defendants  at  auction  and  form  p»rt  of 
the  garden  known  as  "  Bakhshiwala.'*    They  also  urged  that  as 
-between  the  Nawab  and  themselves  it  had  already  been  found  that 
the  land  belonged  to  the  garden,  and  therefore  the  suit  was  barred  by 
js.  13,  Act  X  of  1877,  as  the  plaintiff  claims  under  a  deed  o^  safe 
from  the  Nawab.   The  first  issue  laid  down  by  the  Munsifwas, 
whether  the  land  ,lJos*  74,  75,  and  78  form  part  of  the  gardeh 
^  BakhshiwaV  purchased  by  the.  defendants  Mohan  and  Hira 
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1879       The  second  issue  was,  has  the  plaintiff  a  right  ta  sne  and  are  de- 
L4GHMAir     fo^d*^**  entitled  to  possession  by  virtae  of  a  lease.    The  Hansif 
8IN0H       held  upon  the  auction-sale  certificate  dated  17th  May,  1870,  the 
MoHAv.     schedule  of  property  attached  in  execution  of  decreoi  ^dated  12th 
September,  1869,  the  copy  of  the  sale  notification  dated  16th 
KoTemberi  1869,  and  the  proceeding  confirming  the  sale  dated 
4th  March,  1870,  that   only  the  garden  ^^Bakhshiwala"  was 
sold,  and  that  the  land  in  dispute  was  not  sold  at  auction.  It 
is  unnecessary  here  to  give*  the  MunsiTs  reasons  for  the  con- 
clusion at  which  he  arrived.    On  the  second  issue  the  Munsif 
found  that  though  the  land  in  dispute  had  not  formed  part  of  the 
garden  known  as      Bakhshiwala'*  and  purchased  by  defendants 
at  auction,  they  nevertheless  were  in  possession  of  it  under  ai 
lease  that  had  not  expired  at  the  time  of  the  institution  of  the 
suit  and  it  had  not  been  shown  that  it .  had  expired  up  to  date. 
The  defendants  therefore  could  not  be  ejected.   "  They,"  and  this  is 
an  important  part  of  the  judgment,**  having  acquired  the  rights  of 
a  lessee  by  payment  of  cou*>ideration,  possess  the  same  title  which 
the  lessee  did."  The  Munsif  also  found  that  s.  1 3,  Act  X  of  1 877,  did 
not  ba^  the  suit.    The  first  Court  in  its  decretal  order  with  reference 
to  the  lands  Nos.  74,  75  and  78,  dismisses  "the plaintiff's  claim^  as 
it  stands  at  present,''  and  the  defendants  Mohan  and  Hira  get 
their  costs.    Both  parties  appealed.    I  need  not  refer  to  the  plain* 
tiff  s  appeal.    The  defendants  Mohan  and  Hira  contended  that,  as  it 
had  already  in  a  previous  suit  been  found  as  between  themselves 
and  Nawab  Ahmad  Husain  Khan,  whose  representative  plaintiff  is, 
that  the  disputed  land  was  a  portion  of  the  *'  Bakhshiwala"  gard^ 
no  finding  to  the  contrary  could  be  made  in  this  suit,  which  was  bar- 
red by  8.  13,  Act  X  of  1877.    It  was  also  urged,  amongst  other 
grounds,  that  the  evidence  of  the  patwari  and  exhibits  filed  shewed 
that  the  disputed  land  was  a  part  of  the  garden.  The  Judge  revesrsed 
the  Munsifs  decree,  finding  that  the  defendants  had  purchased 
auction  the  lands  in  dispitte.    On  the  objection  of  the  plaintiiT 
the  lower  appellate  Court  also  held  there  was  an  appeal  in  this  Oftu 
on  the  part  of  the  defendants,  because  the  Court  below  had  ruled 
that  the  latter  were  not  proprietors  but  lessees  only.   ^Hie  Jod^ 
cited  the  case  of  Ram  Oholam  y.  Sheo  Tahal  (1). 

a)I.  Ii.B.lAll26«. 
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The  plaintiff  appealed  to  this  Court  and  his  first  plea  is  that,  ^^79 
whereas  the  claim  as  against  respondents  was  dismissed  by  the  laohmai 
Court  of  first  instance,  the  defendants,  respondents,  could  not  appeal  Sihqb 
from  that  decree  to  the  lower  appellate  Court,  whose  decision  was  Moban» 
therefore  bad  in  law.    This  plea  led  to  the  reference  of  the  case 
to  the  Fall  Bench,  the  Judges  of  the  Division  Bench  before 
whom  the  appeal  came  holding  different  opinions  on  the  pointy 
Mr*  Justice  Spankie  holding  that  the  Judge  had  been  at  liberty 
to  dispose  of  the  appeal  on  its  meirits,  Mr.  Justice  Straight 
doubting  whether  the  decree  contained  any  matter  on  which  tho^ 
defendants  could  be  heard  in  appeal. 

The  plea  raised  by  appellant's  pleader  goes  to  the  extent  that, 
whereas  the  suit  of  the  plaintiff  was  dismissed,  the  defendants 
could  not  appeal,  and  the  decision  of  the  Judge  was  bad  in  law  for 
entertaining  it  But  such  a  plea  is  opposed  to  the  very  terms  of 
s.  540  of  Act  X  of  1877,  which  expressly  declares  that  an  appeal 
JuUl  fie  from  the  decrees  or  from  any  part  of  the  decrees  of  the 
Courts  exercising  original  jurisdiction  to  the  Courts  authorized  to* 
bear  appeals  from  the  decisions  of  those  Courts.  There  is  there- 
fore an  appeal  by  right  from  all  decrees.  When  a  decree  has 
been  prepared  and  signed,  an  appeal  may  at  once  be  pteferred.  The 
form  in  which  it  is  to  be  filed  is  laid  down  in  s.  541.  It  can 
only  be  rejected  for  the  reasons  assigned  in  s.  543»  Once  ad- 
mitted  and  registered  it  must  come  on  for  hearing.  It  may 
be  dismissed  under  s.  551  and  the  judgment  of  the  Court  from 
whose  decision  the  appeal  has  been  admitted  may  be  confirmed,, 
without  issuing  notice  to  that  Court  or  upon  the  respondent.  But 
tiiere  is  no  room  for  the  contention  that  the  Appellate  Court  cannot 
entertain  the  appeal.  The  appellant^s  pleader,  howerer,  was  rely^ 
ing  on  the  judgment  of  this  Court  dated  24th  November,  1873^ 
Pan  Kooer  v.  Bhagumnt  Kooer  (2),  in  which  the  suit  was  to 
recover  possession  of  certain  lands  by  setting  aside  a  lease  of  tbem. 
The  decree  dismissed  the  suit,  but  the  judgment  contained  a  finding 
against  the  defendant  as  to  certain  items  of  the  consideration  for 
tbe  lease,  against  which  the  defendant  appealed,  and  it  was  held 
thai  the  Appellate  Court  should  not  have  entertained  the  appeal. 
I  was  a  party  to  this  ruling,  so  far  that  I  cimcurred  in  the  obser- 
(2)  H.  0.  B.,  N.-W.  1874^  p.  19, 
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1879        vations  of  Mr,  Justice  Jardine  on  the  point    It  was  urged  in  that 
[  cHMAw     ^PP®^^  ^^^^      appeal  ought  not  to  have  been  entertained  merely 
SrKOH       on  the  ground  of  error  in  the  judgment  when  the  decree  xraa 
MoHAii.      admittedly  correct.    In  construing  the  language  of  the  sections 
in  Act  VIII  of  1859  regarding  decrees  and  judgments  and  deci- 
sions the  learned  Judge  observed, "  It  appears  to  me  that  the  proper 
interpretation  of  this  language  is  that  the  appeal  must  be  strietlj 
from  the  decree,  that  is  to  saj,  the  appellant  must  object  to  the 
decree  before  he  can  be  allowed  to  enter  upon  his  detailed  objec- 
tions to  the  judgment.    In  effect^  the  appeal  is  equivalent  to  an 
allegation  that  the  decree  is  wrong  and  that  the  reasons  which  ted  to 
the  decree  arc,  as  stated  in  the  lower  Courts  judgment,  insufficient". 
Summed  up  the  ruling  in  that  case  amounts  to  this  that  the  ap- 
pellants must  be  aggrieved  by  the  decree.    It  was  held  in  the  parti- 
cular case  then  before  the  Court  that  he  was  not  so  aggrieved,  and 
the  learned  Chief  Justice  went  so  far  as  so  say  that,  read  by  the  Hg^t 
of  the  plaint,  the  decree  was  not  only  entirely  in  appellant's  faveur, 
but  was  positively  beneficial  to  him.    I  am  now  quite  ready  to 
accept  the  principle  that  an  appellant  must  be  aggrieved  by  the  decree^ 
But  since  the  ruling  of  this  Court  in  1873,  Act  VIII  of  1859 
has  been  repealed,  and  we  have  a  new  Code  of  Procedures  The 
language  of  the  sections  as  to  appeals,  judgments,  reviews  of  judg« 
ment,  is  much  the  same  as  that  cited  in  Mr.  Justice  Jardiae's 
judgment.   But  there  are  two  important  points  of  difference  betwe^en 
the  old  and  the  new  Codes,  first  that  "judgment"  and  '^decree" 
are  defined  by  the  latter,  and  secondly  that  s.  540  not  only  allows 
appeals  from  decrees  but  from  any  part  of  decrees.   When  this 
section  is  read  with  s.  2,  we  are  in  a  position  to  put  a  more  liberal 
construction  on  the  words  of  the  first  section  without  going  beyond 
the  principle  that  an  appellant  must  be  aggrieved  by  the  decree. 

Judgment*'  means  the  statement  given  by  the  Judge  as  the 
grounds  of  the  order  or  decree  by  which  a  suit  or  other  judicial 
proceeding  is  determined.  Decree"  means  the  formal  order  of 
the  Court  in  which  the  result  of  the  decision  of  the  suit  or  other 
judicial  proceeding  is  embodied.  The  decree  therefore  is  not  to 
be  vague  or  shadowy  :  it  is  to  have  substance  and  body. 

By  8.  203,  Act  X  of  1877,  the  judgment  of  the  Court  shaH 
contain  a  concise  statement  of  tiie  oase^  the  pointa  for  determinatioa. 
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the  deciaioa  thereon,  and  the  reasons  for  that  decision.    By  s.  204^  ^^^^ 

when  issaes  have  been  franied,  the  Court  shall  state  its  finding  laohmai 

and  decision,  with  the  reasons  thereof^  upon  each  separate  issue,  Simoh 

Hnless  the  finding  upon  any  one  or  more  of  the  issues  be  sufficient  MohIv. 

for  the  decision  of  the  suit.    By  s.  206  the  decree  must  agree  wiUi 

ibe  judgment,  and  amongst  other  particulars  it  shall  specify  clearly 

Urn  relief  granted  or  other  determination  of  the  suit,  and  in  fuU 

filling  these  oonditions  I  would  say  that  the  decree  must  show  the 

finding  and  decision  on  the  points  for  determination:  otherwise 

it  will  not  agree  with  the  judgment.    It  is  true  that  if  the  decree 

be  fonnd  to  be  at  variance  with  the  judgment,  or  if  any  clerical  or 

arithnietical  error  be  found  in  it,  the  Court  by  this  section  can  amend 

it,  so  as  to  bring  it  into  conformity  with  the  judgment,  or  to  correct 

Midi  error.    The  section,  however,  gives  no  power  to  alter  or  vary 

&e  decree,  a  review  of  judgment  or  an  appeal  can  alone  do  this* 

Bat  a  review  of  judgment  can  only  be  allowed  under  the  limita* 

tiofis  imposed  by  s.  623v    It  could  not  be  allowed  merely  to  enable 

the  Coart  to  reconsider  its  judgment  upon  the  same  evidence*  If 

Hierefore  a  party  feels  himself  aggrieved  by  a  decree  and  desires  to 

vary,  or  alter  or  get  rid  of  it  altogether,  he  claims  his  right  of 

appeal  nnder  s.  540.    Hovr  a  decree  may  not  contain  all  that  it 

sbonld  contain,  may  not  in  fact  fulfil  the  conditions  of  ss.  2  and 

206  oi^  the  Act.    It  may  in  consequence  of  omissions  operate  pre* 

jadioially  against  one  of  the  parties  and  that  party  may  be  the 

defendant,  in  a  suit  which  is  dismissed.    It  may  be  in  the  highest 

degree  prejudicial  to  him,  for  since  the  enactment  of  Act  X  of  1877^ 

8.  13  has  widely  extended  the  provisions  of  s.  2,  Act  VIII  of  1859, 

and  it  becomes  more  than  ever  imperative  to  appeal  from  a  decree 

in  a  suit,  which  may  become  final  within  the  meaning  of  the  section^ 

and  in  which  the  decree  by  omissions  or  otherwise  may  endanger 

the  future  interests  of  any  party.    By  the  terms  of  the  section  no 

Conrt  shall  try  any  suit  or  issue  in  which  the  matter  directly  or 

substantially  in  issue  has  been  heard  and  finally  decided  by  a  Court 

of  competent  jurisdiction,  in  a  former  suit,  between  the  same 

parties,  or  between  parties  under  whom  they  or  any  of  them  claim, 

litigating  under  the  same  title.    The   explanations"  attached  to  the 

section  very  clearly  show  how  a  decree,  if  it  does  not  fulfil  all 

the  conditiens  of  the  law  as  laid  down  in  ss.  2  ani  206^  may 
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1^79  prove  hereafter  injarioos  to  any  party  to  the  suit.  I£  therefore 
Lachkan  omissioTis  in  a  decree  are  such  as  to  aggrieve  any  party,  and 
SiMOH.  yet  are  not  such  as  can  be  amended  by  s.  206^  it  follows  that  lie 
lloBAir.  must  appeal  in  order  to  protect  his  own  interests,  and  it  is  perhaps 
possibly  on  this  account  that  decrees  may  be  appealed  not  only  alto- 
gether but  in  part.  For  it  is  obvious  that  a  person  may  be  ag- 
grieved by  one  part  of  a  decree,  though  he  may  not  be  aggrieved 
by  the  remaining  portion  of  the  decree,  and  the  remedy,  admittedly, 
in  this  case  is  appeaL  It  seems  to  me  inconsistent  that  there  should 
be  grounds  for  an  appeal  when  the  matter  of  the  decree  is  prejudi- 
cial to  the  interests  of  a  party,  and  none  when  the  decree  itself  is 
equal^  injurious  to  a  party  in  consequence  of  its  omissions,  I 
am  therefore  led  by  these  considerations  to  conclude  that  a  decree 
which  is  materially  defective,  and  cannot  be  amended,  is  appealable 
on  that  ground  alone,  and  that  any  party  aggrieved  thereby  may 
take  that  objection,  and  in  support  of  his  objection  may  refer  to 
the  judgment  of  the  Court  whose  decree  is  appealed,  and  this  con- 
clusion is  borne  out  by  the  fact  that  by  s.  541  an  appellant  not  only 
is  bound  to  file  a  copy  of  the  decree  appealed,  but  also  a  copy  of 
the  judgment,  unless  the  Appellate  Court  dispenses  with  the  latter. 
Now  with  respect  to  the  case  in  which  the  reference  has  been  made 
to  us,  I  hold  that  the  decree  is  defective,  not  only  because  it  con- 
tains omissions,  which,  if  they  had  been  supplied,  would  have  at  onoe 
given  admittedly  grounds  for  an  appeal,  but  because  the  decree  itself 
does  contain  matter  which  laid  it  open  to  appeaL  It  is  defective 
because  it  does  not  embody  the  result  of  the  Courtis  finding  on  the 
points  for  determination,  as  both  parties  claimed  the  ownership  of 
the  lands  in  dispute,  and  the  judgment  declares  plaintiff  to  be  the 
owner  and  .defendants  merely  lessees^  whereas  the  decree  is  silent 
on  the  issue.  The  omission  in  this  respect  makes  the  decree  injnrL 
ous  to  the  defendants  because  they  will  not  be  able  to  plead  in  any 
ftiture  suit  that  they  were  owners,  as  this  issue  in  the  suit  was  decided 
against  them  finally  in  the  present  suit,  if  there  was  no  appeal,  and 
therefore  s.  13  of  Act  X  of  1877  would  be  pleaded  in  bar  of  a  se- 
cond trial  of  the  issue. 

The  decree  then  is  open  to  appeal  on  this  ground,  and  also 
because  the  words  the  rest  of  the  daim  as  it  standi  at  present  be  dis- 
missed," read  and  interpreted  by  the  copy  of  the  judgment  filed  with 
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the  copy  of  the  decree,  show  that  these  words  are  injurious  to  the  '87» 
interests  of  defendants^  inasmuch  as  they  maintain  the  right,  of  l^oh^^, 
the  plaintiff  to  the  land  as  owner,  though  he  cannot  have  posses-  Singh 
«on  at  once,  because  the  lease  of  defendants  bad  not  expired.    These  Mohan. 
words  can  have  no  other  meaning,  and  having  that  meaning  the  decree 
limits  the  rights  of  defendants  to  those  which  lessees  have,  and  denies 
their  right  as  owners,  and  therefore  defendants  may  be  aggrieved  by 
the  decree,  assuming  that  they  have  a  case  to  lay  before  the  Appellate 
Gourty  and  not  only  is  their  appeal  in  that  Court  entertainable  but  it 
is  one  that  should  be  heard  on  the  merits.    Holding  these  views  I 
maintain  that  the  Full  Bench  ruling  of  this  Court  to  which  I  was 
a  party  in  1873  (1)  is  not  a  bar  to  the  appeal,  whilst  the  ruling  of 
a  Division  Bench  in  which  I  also  was  one  of  the  Judges,  Ram 
Oholam  V.  Sh€o  Tahal  (2),  is  strictly  applicable,  and  this  latter 
decision  is  the  one  upon  which  the  Judge  of  the  lower  appellate 
Court  relied  in  deciding  the  point  before  him  as  to  the  admissibi- 
lity of  the  appeal. 

Oldfield,  J.— By  s.  540,  Act  X  of  1877, "  an  appeal  shall  lie 
from  the  decrees,  or  from  any  part  of  the  decrees,  of  the  Courts  exer- 
cising original  jurisdiction  to  the  Courts  authorized  to  hear  appeals 
from  ihe  decisions  of  those  Courts."  It  appears  to  me  that  the 
object  and  effect  of  this  section  are  to  postpone  the  right  of  appeal 
imtil  the  decree  or  formal  order  embodying  the  result  of  the  decision 
of  the  suit  or  judicial  proceeding  has  been  made,  and  that  on  the 
decree  being  made,  an  appeal  shall  lie  from  it^  as  a  matter  of  right, 
and  since  in  s.  541  it  is  directed  that  the  appeal  shall  be  accompanied 
by  a  copy  of  the  judgment  (unless  the  Appellate  Court  disposes  there- 
with),  and  since  tiie  decree  is  nothing  more  than  the  .formal  order 
embodying  the  result  of  the  judgment,  it  seems  to  me  a  necessary 
consequence,  and  to  have  been  the  intention  of  the  Legislature,  to 
to  give  a  right  of  olijecting  to  the  judgment,  when  preferring  an 
appeal  from  the  decree. 

In  the  case  before  us  I  see  no  reason  why  the  appeal  should  not 
be  maintainable,  for  whether  we  regard  the  judgment  or  the  decree 
the  defendant  is  aggrieved  by  both.  Although  plaintiff's  suit  was 
disnuBsed,  the  judgment  decided  in  favour  of  the  plaintiff's  title 

(1)  EL  C     N.-W.  P.,  1874,  p.  la.         (2)  L  L.  B.  1  All.  266. 
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1879  -  as  against  defendants,  and  the  decree  by  its  order  dismisses  the 
Laohman  stands,"  an  order  which  is  no  proper  embodiment  of  the 

SiNOH  judgment,  and  impliedlj  allows  the  plaintiflTs  title.    The  decision 

Mohan.  of  this  Court  in  Ram  Gholam  y.  Sheo  Hdkal  (1)  is  in  point. 

Stbaiqht,  J. — This  was  a  suit  to  obtain  possession  by  ejectment 
of  3  bighas,  15^  bis  was  of  land  numbered  74,  75,  78,  and  79, 
claimed  by  the  plaintiff  under  a  purchase  from  the  defendant 
Ahmad  Husain  Khan.  The  sale  to  plaintiff  was  admitted  by 
Ahmad  Husain  Khan,  and  with  regard  to  No.  79,  that  may  be  ex- 
cluded from  consideration,  for  as  to  that  judgment  was  confess* 
ed  by  defendant  Khuman  Singh.  The  other  three  portions  were 
admittedly  in  the  occupation  of  the  defendants  Mohan  and  Hira, 
who  to  the  plaintiff's  claim  for  possession  set  up  the  following 
pleas, — (i)  That  they  were  auction-purchasers  of  proprietary 
rights  in  respect  of  74,  75,  and  78  : — (ii)  That  if  not  purchasers 
of  proprietary  rights  they  were  purchasers  of  lessee's  rights.  At  the 
hearing  before  the  Court  of  first  instance  the  evidence  was  very 
fully  gone  into,  and  the  following  were  the  issues  of  fact  that 
had  to  be  decided  : — :i)  Whether  the  lands  74,  75  and  78  form  part 
of  the  garden  Bakshiwala"  purchased  at  auction  by  the  defend- 
ants Mohan  and  Hira  :  — (ii)  Has  the  plaintiff  a  right  to  sue  and  are 
the  defendants  entitled  to  possession  by  virtue  of  the  lease.  The 
Munsif  in  his  judgment  very  exhaustively  deals  with  these  matters, 
and  disposes  of  them  by  finding  that  the  defendants  cannot  be 
ejected  from  the  lands  Nos.  74,  75,  and  78  owing  to  the  term  of 
the  lease  not  having  expired  :  they  having  acquired  the  right  of  a 
lessee  by  payment  of  consideration,  they  possess  the  same  title  the 
lessee  did  :  therefore  the  plaintiff^s  suit  against  them  is  wrong.*' 
The  terms  of  the  decree  are,  so  far  as  they  affect  the  point  in  this  casOy 
these :  That  the  rest  of  the  plaintiff^s  claim  as  it  stands  at  present 
be  dismissed,  that  the  defendants  Mohan  and  Hira  be  oonsidered  as 
exempted  (from  costs),  that  the  whole  of  the  costs  with  future 
interest  at  eight  annas  per  cent,  per  mensem  be  paid  by  the  plain- 
tiff." Against  this  decision  of  the  Munsif  both  the  plaintiff  and 
the  defendants  Mohan  and  Hira  appealed  to  the  lower  appellate 
Court,  the  ground  taken  by  the  latter  being,  that  the  Court  of 
first  instance  had  wrongly  disallowed  their  proprietary  claim.  Oa 
(1)  I.  L.  B.,  1  AU.  266. 
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the  part  of  the  plaintiff,  respondent,  it  was  objected,  that  the  decree  1879 
of  the  Munsif,  being  in  favonr.  of  the  defendants  they  liad  no  right  ~ 
of  appeal,  and  the  case  could  not  be  entertained.  The  Judge  rejected  Sinqh 
the  contention  and  found  the  defendants  Mohan  and  Hira  to  be  Mohaf. 
auction-purchasers  of  "proprietary"  right,  dismissing  the  cross  appeal 
of  the  plaintiff.  Against  this  decision  the  plaintiff  appealed  to 
the  High  Court,  and  the  case  came  on  to  be  heard  before 
Mr.  Justice  Spankie  and  myself,  when  there  being  a  difference 
of  opinion  between  us  upon  a  point  of  law  it  was  referred  to 
the  Full  Bench.  The  matter  has  now  been  very  fully  argued  but 
the  whole  qmstion  resolves  itself  into  this.  Does  an  appeal  lie 
under  s.  540  of  Act  X  of  1877  by  a  party  to  a  suit,  as  to  whom* 
npon  the  face  of  the  decree  there  is  no  adverse  finding  or  declara- 
tion ?  In  other  words,  can  the  terms  of  s.  540  "  shall  lie  from  the 
decree  or  from  any  part  of  the  decrees"  be  so  elastically  construed 
as  to  justify  what  in  the  present  case  is  practically  an  appeal  from 
a  judgment.  No  doubt  the  point  taken  for  the  plaintiff,  respondent, 
is  somewhat  teohnical  and  1  had  every  indisposition  to  entertain 
it,  but  after  careful  consideration  and  a  close  examination  of  the- 
Act  I  can  come  to  no  other  conclusion  than  that  it  should  prevail. 
The  expressions  used  in  s.  540  do  not  appear  to  me  to  present  any 
ambiguity,  nor  do  the  words  "  or  form  any  part  of  the  decrees"  subs- 
tantially alter  the  law  as  it  stood  in  s.  832  of  Act  VIII  of  1859, 
upon  which  the  Full  Bench  ruling  (1)  of  this  Court  was  given  in 
November,  1873.  To  my  mind  language  cannot  more  plainly 
declare  what  an  appeal  is  to  be  from.  From  the  decrees  or  any 
part  of  the  decrees'*  I  turn  to  the  interpretation  clause  of  the 
Act  only  to  find  a  perfectly  plain  and  definite  description  of 
decree"  in  contradistinction  to  "  judgment."  J udgment"  means 
the  statement  given  by  the  Judge  as  the  grounds  of  the  order  or 
decree*  "  Decree^^  means  the  formal  order  of  the  Court  in  which 
the  result  of  the  decision  of  the  suit  is  embodied.  In  short,  the 
judgment  has  no  operative  effect  of  itself  at  all  and  until  its  terms 
are  drawn  up  in  the  decree  the  suit  remains  open.  It  is  the 
decree  that  has  effect  and  must  be  enforced,  not  the  judgment,  and 
what  it  is  to  contain  and  how  it  is  to  be  expressed  are  provided 
by  SB.  205  and  206  of  the  Procedure  Code.  It  is  altogether  idle 
(1)      C.  B.,  N.'W.  P.,  1874,  p.  19. 
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1879  and  useless  for  the  purposes  of  the  present  case  to  examine,  as  waa 
Laohiun  suggested,  any  proposed  Bill  now  under  consideration  of  the 
81NOH  Legislative  authorities  for  the  further  amendment  of  the  Giril 
MoHAj.  Procedure  of  this  country,  which  may  or  may  not  hereafter  prevent 
the  recurrence  of  the  difficulty  that  now  arises.  Language  can 
readily  be  found  to  alter  s.  540  in  such  a  way  as  to  give  the  fullest 
power  of  appeal^  but  while  it  remains  as  it  is  and  the  broad  distino* 
tion  exists  between  judgotent  and  decree,  to  which  I  have  already 
called  attention,  it  must  in  my  opinion  be  taken,  that  the  wards 
an  appeal  shall  lie  from  the  decrees,  or  any  part  of  the  decrees,^ 
mean  that  it  is  the  terms  of  the  decree  itself,  and  nothing  but  th» 
terms  of  the  decree,  that  are  to  be  made  the  subject  of  appeaL  Th& 
words  at  the  end  of  s.  540  '^to  the  Courts  authorized  to  bear  appeals 
from  the  decisions  of  those  Courts,"  so  far  as  the  use  of  the  expreflsioD> 
decision  is  concerned,  seem  to  me  in  no  way  to  extend  the  meaning 
of  what  precede  them  or  to  have  any  bearing  upon  the  constrnctioo 
to  be  applied.  While  feeling  that  the  limitation  which  I  hold  to 
exist  in  s.  540,  confining  an  appeal  to  the  decree,  is  a  somewhat 
capricious  one,  and  involves  the  incongruity,  that  the  Court  of 
Appeal  from  appellate  deorees  might  entertain  nuitters  of  appeal 
outside  the  decree  which  could  not  be  dealt  with  by  the  first 
Appellate  Court,  I  canuot  strain  the  interpretation  of  what  seam  to 
me  explicit  words,  because  as  was  urged  hardship  might  arise. 
Nor  does  it  appear  to  me  that  the  possible  operation  of  s.  13  of  Act  X 
of  1877  upon  the  defendants,  respondents,  had  they  not  appealed  tho 
decision  of  the  Court  of  first  instance,  in  any  after  proceedings 
respect  of  the  same  property,  is  a  matter  that  has  any  relevancy 
to  the  present  argument.  I  may,  however,  point  out  that  it  wa» 
competent  for  them  under  s.  206  of  the  Procedure  Code  to  have 
had  the  decree  put  in  order  by  the  Munsif  and  his  finding  in  refer- 
ence to  their  claim  duly  declared  upon  the  face  of  iL  Had  this 
course  been  adopted  all  difficulty  would  have  bees,  obviated,  for  theo 
^^in  accordance  with  his  judgment"  (s.  205)  he  must  have  decreed 
them  to  be  "lessees"  and  not  "  proprietors,*'  which  of  necessity 
would  have  at  once  disclosed  matter  for  appeal.  Further  than  this^ 
s.  13  of  Act  X  of  1877  would  under  such  circumstances  bave  after- 
wards become  applicable,  had  they  not  appealed,  because  a  Court  of 
competent  jurisdiction  would  not  only  have  *^  heard"  but  bar* 
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filially  determinecC^  their  claim.  It  was  suggested  in  the  course 
of  the  argument^  that  upon  the  face  of  the  decree  itself  there 
was  something  that  affected  the  defendants,  respondents,  in  the 
words  *^  as  it  stands  at  present,'^  so  as  to  afford  them  matter  of 
appeal.  At  the  hearing  I  was  somewhat  disposed  to  adopt  the 
view  and  I  wish  I  could  do  so  now,  as  it  would  avoid  the 
necessity  of  my  differing  with  the  rest  of  the  Court.  I  can- 
not, however,  upon  further  consideration  see  in  the  terms  of  the 
decree  anything  but  a  most  positive  finding  agains b  the  plaintiff 
and  in  favour  of  the  defendants^  with  their  costs,  and  I  see 
nothing  upon  the  face  of  it  giving  them  any  ground  for  appeal. 
No  doubt  the  decree  is  most  carelessly  and  inadequately  framed 
and  is  altogether  out  of  compliance  with  s.  205  of  the  Proce- 
dure Code,  but  for  the  reasons  I  have  already  given  it  is  the  only 
document  to  be  looked  at  for  the  purposes  of  appeal,  and  however 
full  the  judgment,  that  is  ineffectual  and  inoperative,  except  so 
far  as  it  finds  voice  and  expression  in  the  words  of  the  decree. 
But  to  the  extent  it  goes  it  deals  with  the  plaintiff,  as  a  non^suit 
would  in  the  English  Courts,  and  relegates  him  to  an  assertion  of 
his  rights  of  possession  by  a  fresh  proceeding  whenever  the  proper 
moment  arrives.  Under  all  these  circumstances  I  am  of  opinion 
that  the  Judge  of  the  lower  appellate  Court  was  wrong  in  enter- 
taining the  defendants^  respondents'  appeal  and  that  the  present 
appeal  should  be  allowed. 


1879 


PRIVY  COUNCIL. 


Lachman 
Singh. 

V, 

MouAir< 


1879 
IfovewJbtr  25* 


In  thb  Matter  oip     W.  QUARRY- 

Buipetmoh  of  <t  pleader  for  rnisconduct^Act  XX  of  1805 — Special  teaVe  io  dppeaL 

'the  High  Court,  acting  regularly  within  it»  juriadiction,  euapended  a  plcadei" 
from  practice  for  misconduct* 

The  tfudidal  Committee,  dot  being  prepared  to  say,  from  tbe  materials  heforcf 
ity  that  the  High  Court's  conclusion  on  a  pure  question  of  fact  was  wrongs  refused  to 
grant  special  leave  to  appeiJ. 

It  would  not  have  followed^  e^en  if  more  douht  liad  l>een  entertained  on  tach 

a  qnestiotif  that  an  appeal  would  have  been  granted  against  Judges  so  acting. 

  f 

*  PretaU  :^BsA  J.  W.  CoLVlLB,  Bm  B.  Vmaqock,  Sib     E.  Si^ith^  and  Sfis 

B.  P.  COLUEBi 

IB 
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^879  This  was  a  petition  presented  by  Mr.  F.  W,  Quarry,  a  pleader 

^  admitted  in  the  High  Court  of  the  North- Western  Provinces  in 

Ilf  THBHAT" 

TFB  OF  F.  W.   1871,  for  special  leave  to  appeal  against  an  order  of  that  Court, 
QoARRT.     j^^^j        April,  1879,  suspending  him  from  practice  for  three 
months  for  misconduct  as  a  pleader. 

Mr,  J.  OraJiam  was  heard  for  the  petitioner. 

Their  Lordships'  judgment  was  delivered  by 

Sir  J.  W.  CoLViLB.  —This  is  an  appeal  made  to  the  discretionaiy 
power  of  the  Court  to  grant  special  leave  to  appeal  against  an  order- 
of  the  High  Court  dated  as  long*  ago  as  the  3rd  of  April|  1879, 
whereby  the  petitioner  was  suspended  for  three  months  from  practis- 
ing as  a  vakil.  The  period  of  suspension  has  obviously  expired 
considerably  before  the  time  at  which  this  application  is  made, 
and  that  in  itself  forms  some  ground  why  their  Lordships  should 
not  accede  to  the  application.  Their  Lordships,  however^  do  not 
mean  to  go  so  far  as  to  say  that,  if  the  effect  of  the  order  bad  been 
to  inflict  upon  the  character  of  the  applicant  a  lasting  stigma,  and 
there  had  been  a  clear  miscarriage  of  justice  shown,  the  fact  that 
the  period  of  suspension  had  expired  would  alone  have  induced 
them  to  refuse  this  application.  But  it  appears  to  their  Lord- 
ships after  hearing  the  statement  at  the  bar,  and  reading  the  pro- 
ceedings which  have  been  filed  in  support  of  the  application, 
that  the  Court  below  acted  within  its  jurisdiction ;  that  upon 
the  complaint  of  Mr.  Bullock,  the  Judge  of  the  Bmall  Cause 
Court,  they  formulated  certain  charges,  charges  whid,  if  aubs- 
tantiated,  would  have  justified  their  order,  that  a  rule  to  show 
cause  was  served  upon  the  applicant,  that  he  put  in  his  answer, 
that  there  were  affidavits  filed  on  both  sides,  that  the  Court  heard 
both  parties,  and  having  heard  both  parties  made  the  order  which 
is  now  complained  of.  Their  Lordships  think  that  the  Court 
acted  within  its  jurisdiction  when  they  found  upon  the  evi- 
dence tl^at  ground  was  made  out  upon  which  the  rule  should  be 
made  absolute,  or  rather  that  enough  had  been  made  out  to  justify 
them  in  suspending  the  applicant  for  the  time  for  which  they  did 
suspend  him  from  practice,  and,  so  far  as  their  Lordships  can  jndgp 
from  the  materials  before  them,  they  are  not  prepared  to  say  that 
this  was  not  a  right  oonclusion.   It  would  not  have  followed,  eveo 
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their  Lordships  had  entertained  more  doubt  on  the  subject,  that  >879 

ley  would  have  granted  an  appeal  against  Judges  acting  regu-  TTthbT^' 

irly  within  their  jurisdiction  upon  a  pure  question  of  fact.    The  tbb  op  f.  w. 

ipplication  must  therefore  be  refused.  Qoah.  t. 

Agents  for  the  petitioner  :  Messrs.  Carpenter  Sf  Son. 


APPELLATE  CIVIL.  im 

I>eeemh€r  1. 

Before  Mr.  Justice  Pearson  and  Mr.  JugUce  Oldjield, 

MUNIA  AND  OTHERS  (DCVBif DAKTS^  o.  B  AL AE  RAM  (Flaintiff).^ 

CeriificaU  to  eoUect  debU-^Aci  XX  VII  of  WO^AlUnation  of  (he  Estate  of  a 
deceased  person  for  the  payment  of  his  Dthts  ^Successions 

Where  a  person  to  whom  a  certificate  hod  been  granted  under  Aot  XXVII  of  1860 
to  collect  the  debts  due  to  the  estate  of  a  deceased  Hindu,  but  who  bad  no  share  or 
interest  in  such  estate,  contracted  a  debt  for  the'pnrpose  of  paying  debts  due  from 
such  eistate,  and  charged  such  estate  with  the  payment  of  snch  debt,  held  that  the 
creditor  could  not  by  yirtue  of  the  acts  of  such  person  clahn  to  recover  the  moneys 
adranced  by  him  to  such  person  from  the  heirs  and  estate  of  the  deceased,  eren 
though  such  moneys  bad  been  applied  to  the  liquidation  of  the  debts  of  the 
deceased. 

Onb  Janki  applied,  as  the  widow  of  one  BIsram,  deceased,  to  the 
District  Court  of  Cawnpore  for  a  certificate  under  Act  XXVII  of 
1860  to  collect  the  debts  due  to  Bisrain's  estate.  This  application 
was  opposed  by  one  Munia  and  one  Lacbminia,  claiming  to  be  the 
daughters  of  Bisram,  o)i  the  ground  that  Janki  had  no  right  to  the 
certificate,  having  been  the  concubine  and  not  the  wife  of  Bisram, 
The  District  Court  allowed  Janki's  application  on  the  28th  July, 
1876,  and  granted  her  a  certificate  on  the  12th  December,  1876, 
empowering  her  to  collect  the  debts  due  to  Bisram^s  estate.  lu- 
the  meantime,  on  the  6th  September,  1876,  Janki,  as  the  wick)w> 
of  Bisram  and  heir  in  possession  of  his  estate,  gave  one  Balak  Ilam- 
a  bond  for  Rs.  1,901,  in  which  she  mortgaged  a  portion  of  Bis? 
ram's  real  estate  as  collateral  security  for  the  payment  of  such 
money.  This  bond  recited  that  the  money  was  borrowed,  with  the 
object  of  paying  the  debts  due  from  the  estate  of  Bisram.    On  the 

•  Second  Appeal,  No.  618  of  1879,  from  a  decree  of  J.  H.  Prinscp^  E«q..  Jadgre 
of  Cawnpore^  dated  the  25th  Febraarj,  1879,  modifying  a, decree  of  Balm  Abinash 
Ciiandar  Baoarji,  Sabordioate  Jadge  of  Cawnpore,  dated  tbe  l7th  June,  187S« 
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m9        20th  March,  1877,  Munia  and  Lachminia,  who  had  sued  Janki  to 
MuNiA  aside  the  certificate  granted  to  her  and  to  estahlish  their  own 

9.        right  to  a  certificate,  obtained  a  decree  setting  aside  the  certificate 
Balak  am.    g|.jm^j     Janki.    In  February,  1878,  Balak  Ram  sued  Janki,  Ma- 
nia, and  Lachminia  on  the  bond  of  the  6ih  September,  1876,  ckim- 
ing  to  recover  the  debt  due  thereunder  from  the  defendants  person- 
ally and  by  the  sale  of  the  mortgaged  property.    The  defendants 
Mnnia  and  Lachminia  set  up  as  a  defence  to  the  suit,  amongst  other 
things,  that  Janki  was  not  the  widow  of  Bisram  and  she  had  there- 
fore no  right  of  inheritance  in  his  property  and  was  not  connpetent 
to  mortgage  it,  and  further  that  she  was  not  competent  to  mort- 
gage the  property  in  virtue  of  the  certificate  granted  to  her  under 
Act  XXVII  of  1860,  which  moreover  had  been  granted  to  her 
subsequently  to  the  mortgage. 

The  Court  of  first  instance  lield  that  Janki,  not  being  the  widow 
of  Bisram  or  his  heir,  was  not  competent  to  mortgage  his  pro- 
perty, and  further  that  she  was  not  competent  to  mortgage  it  in 
virtue  of  the  certificate  granted  to  her  under  Act  XXV^II  of  1860. 
It  also  held  that,  under  the  circumstances,  the  fact  that  a  debt 
of  Rs.  900,  due  from  the  estate  of  Bisram  to  one  Badri  Das,  was 
paid  out  of  the  money  advanced  to  Janki  on  the  mortgage  did 
not  make  Munia  or  Lachminia,  or  the  property  of  Bisram,  liable  for 
the  money  so  advanced.    It  observed  on  this  point  as  follows:— 
"  I  hold  that  a  stranger  cannot  take  upon  himself  to  pay  another's 
debts  without  his  consent  and  make  him  liable  to  himself  by  mak- 
ing such  payments  :  the  plaintiff  had  no  business  to  pay  the  debts 
of  Bisram  without  the  consent  of  his  daughters,  who  were  his  real 
and  proper  heirs  :  it  is  not  denied  that  their  consent  was  not  taken 
by  the  plaintiff :  the  plaintiff  cannot  therefore  make  the  daughters  of 
Bisram  liable  for  this  debt :  for  the  same  reasons  Bisram's  property 
of  which  those  daughters  were  owners  is  not  liable  for  this  debt : 
the  principle  of  caveat  emptor  applies :  the  plaintiff  got  the  property 
mortgaged  to  him  by  a  person  who  had  no  right  to  mortgage  it:  be 
made  a  voluntary  payment  without  any  consideration  :  it  was  an 
ofiicious  act  on  his  part  to  pay  debts  due  not  by  him  or  his  mort- 
gagor but  by  other  persons,  and  he  has  no  legal  right  to  enforce 
the  liability  of  that  act  against  those  persons :  I  hold  therefore  that 
the  plaintiff  cannot  get  a  decree  against  the  danghters  or  Uie  pro- 
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perty  of  Bisram,  bnt  be  should  get  a  decree  against  the  person  of  '^^^ 
Janki.'*  On  appeal  by  the  plaintiff  the  lower  appellate  Court  modi- 
fied the  decree  of  the  Court  of  first  instance,  giving  the  plaintiff*  a  ^  v, 
decree  against  all  the  defendants  and  against  the  mortgaged  pro- 
perty. The  Court  observed  : — "  She  (Janki)  had  been  to  all  intents 
and  purposes  the  wife  of  Bisram,  although  not  married  to  him,  and, 
holding  a  recognised  position  in  his  house  for  many  years,  she 
was  competent  to  so  administer  his  affairs  as  to  clear  them 
from  the  debts  of  their  deceased  owner :  the  discharge  of  Badri 
Das'  money-claim  was  a  primary  and  obligatory  charge  on  the 
estate;  the  period  of  his  loan  for  Rs.  500  was  two  years;  contracted 
in  July,  1874,  its  time  for  payment  was  up  in  July,  1876,  but  it 
could  not 'be  paid  off  without  incurring  a  fresh  loan,  which  was 
accordingly  done  with  appellant  in  September,  1876:  Badri  Das 
admits  the  receipt  of  the  money  and  return  of  the  mortgage-bonds, 
and  because  J anki  took  the  opportunity  to  include  other  necessary 
charges  in  her  transaction  with  appellant,  she  cannot  be  held  to  blame, 
morally  or  legally:  the  money  so  raised  was  not  for  her  personal 
benefit  but  to  benefit  the  estate  of  Bisram,  and,  until  her  power  to 
incur  the  fresh  debt  was  revoked  by  competent  authority,  she  must 
bo  held  to  have  been  acting  witiiin  the  power  conferred  by  the 
certificate  granted  in  July,  1876 :  moreover  it  is  not  proved  there 
has  been  any  waste  or  misappropriation  by  Janki :  the  debt  incur- 
red by  her  should  therefore  be  borne  by  the  estate  and  the  persons 
for  whose  benefit  the  act  was  done  :  s.  4,  Act  XXVII  of  1 860,  affords 
full  indemnity  to  debtors  paying  debts  to  the  person  in  whose  favour 
a  certificate  has  been  granted,  the  certificate  being  conclusive  of 
the  representative's  title  against  all  debtors  of  the  deceased  per- 
son :  the  presumption  is  that,  since  the  certifi(*ate-holdor  has  the 
power  to  receive  moneys  in  discharge  of  debts,  his  right  to  pay 
them  is  equally  good :  the  appellant  refers  to  the  precedent  ruling 
of  the  High  Court,  Hasan  Ali  v.  Mehdi  Hmain  (1;,  where  a  sale 
bj  a  female  certificate-holder  was  found  to  be  binding  upon  the 
nuQors  for  whose  benefit  it  was  effected,  being  valid  under  the 
Mnhammadan  law,  and  in  accordance  with  justice,  equity,  and 
good  conscience,  the  property  having  been  sold  in  good  faith  and 
for  valuable  consideration  to  liquidate  ancestral  debts  and  to  meet 

(V)  L  L.  B.,  1  All  m. 
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^^"^       other  necessary  purposes  and  wants  of  the  certificato-holder  and 
Mtoia  minors:  although  tha*^^  precedent  has  reference  to  Mnham 

Balak  Rah  parties,  the  principles  are  equally  applicable  to  Hindos, 

among  whom  the  payment  of  debts  is  one  of  the  first  charges  in- 
cumbent upon  inheritors  :  the  Contract  Act,  IX  of  1872,  a.  69,  also 
authorises  the  re-imburspment  to  a  person  paying  money  for  another 
in  the  payment  of  which  he  is  interested :  at  the  time  of  payment 
of  Badri  Das'  claims  both  Janki  and  Munia  and  her  sister  were 
interested,  the  subsequent  decretal  order  of  March,  1879,  recog- 
nizing a  better  right  to  inherit  on  the  part  of  Munia  and  her  sister 
does  not  alter  the  case,  nor  lessen  or  remove  the  liability  of  Mnnia 
and  her  sister,  as  inheritors,  to  pay  the  appellant's  money-claim 
conjointly  with  Janki,  who  has  also  separately  appealed  against 
the  order  which  fixes  the  liability  solely  npon  her." 

Munia  and  Lachminia  appealed  to  the  High  Court,  contending 
that  Janki  was  not  competent  to  mortgage  the  property  of  Bisram, 
being  his  concubine  and  not  his  widow,  that  being  a  stranger  her 
acts  could  not  bind  the  defendants,  the  lawful  heirs  of  Bisram,  and 
the  certificate  granted  under  Act  XXYIl  of  1860  to  her  did  not 
give  her  authority  to  mortgage. 

Pandits  Ajudhia  Nath  and  Nand  Lai,  for  the  appellants; 

The  Junior  Government  Pleader  (Babu  Dwarka  Nath  Banarjt)^ 
for  the  respondent. 

The  judgment  of  the  Court  (Peabson,  J.  and  Oldfibld,  J.^ 

was  delivered  by 

Pbahson,  J. — In  our  judgment  all  the  grounds  of  appeal  aro 
valid  and  must  be  allowed.  The  reasons  for  which  the  Court  of 
first  instance  exempted  the  daughters  and  the  estate  of  the  deceased 
Bisram  from  liability  t*>  the  plaintiff's  claim  were  sound  and  inoontFO- 
vertible ;  while  those  assigned  by  the  lower  appellate  Court  for  decree-^ 
ing  the  claim  against  the  appellants  and  the  mortgaged  property  are 
untenable.  Musammat  Janki  was  not  one  of  Bisram's  heirs ;  she 
had  no  share  or  interest  in  the  estate  left  by  him  ;  and  she  was 
wholly  incompetent  to  contract  debts  even  for  the  purpose  of  paj- 
ing  debts  for  which  that  estate  may  have  been  liable  ;  and  still  leea 
was  she  justified  in  creating  a  charge  or  lien  on  that  estate.  The 
plaintiff  cannot  therefore  by  virtue  of  acts  done  by  her  claim  to 
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recover  moneys  advanced  by  him  to  her,  even  though  they  may 
have  been  applied  to  the  liquidation  of  Bisram's  debts,  from  his 
daughters  and  estate.  Accordingly  we  reverse  the  lower  appel- 
late Court's  decree  in  so  far  as  it  modifies  the  Subordinate  Judge's 
decree^  and  affirm  the  latter  in  its  entirety.  The  costs  of  the  appeal 
are  awarded  to  the  appellants. 

Appeal  allowed. 
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Be/or§  Sir  Robert  Stuart,  Kt,  Chief  JmtHce,  Mr.  Justtee  Pearton^  Mr,  Justice 
SpanJkiep  Mr,  Juttiee  Old/Uld,  and  Mr,  Justice  Straight 

VJWS.  SUKB  DAS  aud  othbas  (Plaintiffs)  v.  BHUPIA  avi>  anothbr 

( DSFENOAHTS  ).•  .  . 

Lamdlord  and  Tenani'-' Non-payment  of  reni-^  Adverse  possession'^Limiiation, 

The  plaintiffs  in  this  suit,  alleging  that  S  through  whom  they  claimed  had 
ghren  B,  who  was  represented  hj  the  defendants,  in  Jalj,  1828.  the  lease  of  a  certain 
b/mte  t>n  the  condition  that  B  should  pay  a  certiiin  annual  rent  for  such  house, 
wad,  if  he  failed  to  pay  such  rent,  that  he  should  yaeate  the  house,  such  conditioa 
beiag  contained  in  a  keraia-nama  executed  by  B  in  S^s  fayour,  sued  the  defendants 
for  the  rent  of  such  house  for  two  years,  and  for  possession  of  the  same,  alleging  the 
breach  of  such  condition. 

Held  (Sfakkib,  J.,  dissenting)  that,  supposing  that  a  tenancy  had  arisen 
in  the  manner  allegedi  the  mere  non  payment  of  rent  by  the  defendants  for 
twelve  yean  prior  to  the  institution  of  the  suit  would  not  suffice  to  establish  that 
the  tenancy  had  determined,  and  that  the  defendants  had  obtained  a  title  by  ad- 
rerse  possession,  so  as  to  defeat  the  claim  ;  for  if  once  the  relation  of  landlord  and 
tenant  were  established,  it  was  for  defendants  to  establish  its  determination  by 
aflrmatiTe  proo^  orer  and  above  the  mere  failure  to  pay  rent. 

Tfls  plaint  in  this  case  stated  that  on  the  6th  Jaly,  1828,  Sital 
DaS)  through  whom  the  plaintiffs  claimed,  had  leased  a  certain  honse 
<tf  which  he  was  the  proprietor  to  one  Balwa  Bhona,  who  was  re- 
presented  by  the  defendants,  on  the  following  condition,  vie.,  that 
Balwa  Bhona  should  either  provide  for  the  performance  of  eight 
days'  work  yearly  as  rent,  or  shonid  pay  him  rent  in  coin  at  the 
rate  of  one  rupee  per  annum,  and  that  if  Balwa  Bhona  failed  to 
perform  this  condition  he  should  vacate  the  house.  The  plaint 
further  stated  that  rent  from  the  6th  July,  1875,  to  the  5ih  July, 
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1879  1  877,  was  duo  from  tho  defendants,  and  the  plaintiffs  claimed  to 
„        recover  Rs.  2  from  defendants  as  the  rent  for  two  years,  and  possea- 

Das  sion  of  the  house.  The  condition  to  which  the  plamtitis  referred  was 
Bhupia.  contained  in  an  instrument  in  writing  styled  a  keraia-namay  dated 
the  6th  July,  1828,  which  Balwa  Bhona  had  executed  in  favour  of 
Sital  Das  on  becoming  his  tenant.  The  defendants  set  up  as  a 
defence  to  the  suit,  inter  aliay  that,  a^  they  had  not  paid  rent  for 
upwards  of  twelve  years,  they  had  acquiced  adverse  possession  of 
the  house  and  the  plaintiffs  were  not  entitled  to  rent  or  to  eject 
them.  The  Court  of  first  instance,  finding  as  a  fact  that  the  de- 
fendants had  not  paid  rent  for  the  house  for  more  than  twelve  years, 
held  that  defendants  had  acquired  adverse  possession  of  the  house, 
and  the  plaintiffs  were  not  entitled  to  rent  or  to  eject  them.  On 
appeal  the  lower  appellate  Court  concurred  in  this  ruling  of  the 
Court  of  first  instance. 

The  plaintiffs  appealed  to  the  High  Court,  contending  that, 
under  tho  terms  of  the  keraia-nama^  the  defendants  were  liable 
to  be  ejected,  and  that  mere  non-payment  of  rent  did  not  do-  • 
prive  the  plaintiffs  of  their  right  to  recover  rent  or  to  eject  the 
defendants  on  the  occasion  of  non-payment  of  rent.  The  appeal 
OAme  for  hearing  before  Pearson,  J.,  and  Spankie,  J.,  who,  differing 
in  opinion,  delivered  the  following  judgments: 

Pkarsotj,  J. — The  claim  in  this  suit  is  based  on  a  heraia-namoj 
dated  6th  July,  1828.  In  so  far  as  the  vacation  of  the  houses  in 
question  is  claimed  in  accordance  with  the  condition  stated  in  that 
document,  the  suit  appears  to  be  one  for  specific  performance  of  a 
contract,  to  which  art.  113,  sch.  ii.  Act  XV  of  1877,  is  applicable. 
Neither  of  the  lower  Courts  has,  however,  tried  the  material  issue 
whether  the  defendants  are  bound  by  the  keraia-nama  aforesaid. 
If  they  are  in  possession  of  the  houses  under  the  instrument,  their 
possession  cannot  be  held  to  have  been  adrerse  merely  because  they 
may  not  have  paid  rent  within  twelve  years.  The  phintiffii'  cTaun 
for  rent  for  the  years  for  which  it  is  claimed  appears  to  be  tritbm 
the  time  allowed  by  art.  110,  seh.  ii  of  the  Limitation  Law  afore« 
said.  Whether  the  claim  to  enforce  the  condition  relating  ta  the 
TEcation  of  tho  houses  be  within  the  time  allowed  under  the  tenu 
of  art  113  may  be  matter  for  inquiry  and  deterauMtiMw 
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Setting  aside  the  decrees  of  the  lower  Courts,  1  wmild  to* 
tnaiid  the  case  for  fresh  disposal  to  the  Court  of  first  instance,  with 
au  iastr notion  that  the  costs  of  this  appeal  shall  follow  the  event 
and  be  costs  in  the  causes 

Si^ANKiB,  J. — I  cannot  regard  the  suit  as  one  for  the  specific 
performance  of  a  contract,  and  if  it  could  be  so  regarded,  it  would 
bo  barred  bj  lapse  of  time,  for  we  must  accept  the  finding  of  the 
Courts  below  that  no  rent  has  been  paid  for  lipwards  of  twelve 
years  prior  to  the  institution  of  the  claim.  Under  these  circum-* 
stances  the  plaintifi^  must  have  had  notioe  that  the  performance  of 
the  contract  was  refused,  and  he  should  bare  brought  bis  suit  within 
three  years  from  the  first  defaulti 

But  the  claim  does  not  profess  to  be  one  foi'  speoific  performance 
of  a  contract*  It  assumes  that  the  conditions  of  the  lease  hare 
been  fulfilled  up  to  the  6th  July,  1875,  and  asks  for  the  amount  due 
in  cash  at  the  rate  of  two  annas  for  each  of  the  labourers  that 
defendants  should  hare  supplied  under  the  terms  of  the  deed  of 
1 828,  and  also  for  possession.  The  defendants  totally  repudiate  the 
proprietary  title  of  plaintiffs,  and  deny  that  any  rent  was  ever  paid 
by  themselves  or  predecessors  to  plaintiffs,  and  allege  that  they  have 
all  along  held  proprietary  possession  of  the  house. 

We  cannot  in  a  second  appeal  question  the  finding  of  fact  that 
the  rent  has  not  been  paid  for  Upwards  of  twelve  years  prior  to  the 
institution  of  the  suit.  This  being  so,  it  appears  to  me  that  a  claim 
now  to  enforce  the  terms  of  an  instrument  written  iii  1828^  which 
it  is  shown  have  not  been  enforced  for  upwards  of  twelve  years 
prior  to  the  institution  of  the  suit^  is  barred,  and  should  be  dismissed. 
1  would  dismiss  the  appeal  and  affirm  the  judgment  with  costs. 

The  plaintiffs  appealed  to  the  f^uU  Bench,  under  cl.  10,  Letters 
Falenti  against  the  judgment  of  Spankie,  J« 

Babu  Oprokash  Chandar  Mukarjiy  for  the  appellants. 

Munshi  Banuman  Prasad  and  Shah  Asad  Ali,  for  the  respon« 
dents. 

The  following  judgments  were  delivered  by  tbe  Pull  Bench  : 
Oldfiblo,  J.  (Stuart,  0.  J*,  Pearson,  J.,  and  Straight,  J. 
coacnrring) — This  is  a  suit  to  recover  two  years  rent  of  a  certain 
hoM  from  the  defendants  a^d  to  eject  them  from  the  premises. 
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The  plaintiffs^  case  is  that  under  a  deed  of  lease,  dated  6th  July, 
1825,  their  ancestors  leased  the  house  to  defendants^  ancestors  oa 
the  following  terms,  that  the  latter  should  supply  annually  eight 
labourers  to  the  lessor  or  should  pay  a  sum  of  two  annas  in  lieu  of 
supplying  each  labourer,  and  on  failure  to  comply  with  the  tetma 
should  be  liable  to  be  evicted  from  the  premises.  The  answer  of 
the  defendants  is  that  the  house  was  built  by  their  ancestors  and 
has  always  been  held  by  them  in  proprietary  right,  and  that  the 
deed  of  6th  July,  1828,  on  which  plaintiffs  rely,  is  a  forger}% 
The  Court  of  first  instance,  after  remarking  that  no  doubt  the  de- 
fendants* ancestors  were  located  by  those  of  plaintiffs^  finds  that 
there  has  been  no  payment  of  rent  within  twelve  years,  and  relying 
on  this  fact  has  concluded  that  their  possession  has  been  adverse 
aud  has  dismissed  tho  claim.  The  Judge  h^s  alBrmed  the  decree: 
he  remarks  that  there  is  evidence  to  show  that  the  defendant  or 
his  predecessors,  in  times  not  long  ago,  acknowledged  that  he  was 
the  plaintiff's  ryot  and  had  been  originally  located  there  by  the 
plaintiff's  auoestor,  Sital,  and  whatever  may  be  tlie  dependency  of 
a  ryot  on  his  lord  I  think  clearly  exists  between  the  plaintiff*  and 
defendant  here:  probably  the  land  is  still  the  plaintiff^s  and  oannot 
be  diverted  to  other  purposes  or  sold  by  the  defendant  without  the 
consent  of  the  plaintiff,  and  there  probably  the  plaintiff^s  interest 
and  power  end,  but  th>it  plaintiff  has  a  right  to  eject  or  take  rent  is 
not  proved,  and  the  long  tenure  of  defendant  without  rent  is  now 
equivalent  to  a  good  title  to  hold  without  payment  of  rent/' 

Neither  of  these  judgments  amounts  to  an  adequate  finding  on 
the  question  of  tenancy,  or  disposes  of  the  real  question  at  issue 
whether  or  not  the  defendants'  ancestors  became  tenants  of  the 
plaintiffs'  ancestors  under  the  deed  set  up  by  the  plaintiffs,  dated 
6th  July,  1828,  and  so  became  liable  to  the  payment  of  rent  and 
to  eviction  as  averred.  This  question  has  not  been  touched  on,  nor 
has  the  genuineness  or  otherwise  of  the  deed  been  even  alluded  to, 
and  supposing  that  a  tenancy  did  arise  in  the  manner  contended 
for,  the  Courts  are  in  error  in  supposing  the  mere  non-payment 
of  rent  for  a  period  of  twelve  years  will  suffice  to  establish  that 
it  has  been  determined,  and  that  defendants  have  obtained  a  title 
by  adverse  possession,  so  as  to  defeat  the  claim,  for  once  the  rela- 
tion of  landlord  and  tenant  has  been  proved,  it  is  for  the  latter  to 
establish  its  cessation  by  affirmative  proof,  over  and  above  the 
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mere  failure  to  pay  rent.    The  Courts  have  in  the  present  suit  to  ^^^^ 
decide  whether  the  deed  produced  by  plaintiffs  is  genuine,  and  "plmTsuK 
established  a  tenancy  on  the  part  of  defendants'  ancestors,  on  the  Das 
terms  alleged,  and  if  so  whether  defendants  h  ave  shown  that  the  Biiupia« 
tenancy  has  determined,  ancj  that  they  have  held  for  twelve  years 
Mnce  its  determination.    If  these  questions  are  decided  in  plain- 
tiffs^ favour  they  are  entitled  to  succeed.    We  are  of  opinion  that 
the  appeal  must  prevail  and  that  a  decree  should  pass  in  the  terms 
of  Mr.  Justice  Pearson's  proposed  order, 

Spankib,  J.— 'It  will  be  seen  from  the  pleas  in  appeal  from  the 
Judge's  decision  to  this   Court  that  it  is   assumed  that  the 
relation  of   landlord  and    tenant  exists    under  the    lease  : 
fiecondly,  that  the  Judge  had  not  determined  whether  defendants 
paid  or  did  not  pi^  rent  to  plaintiffs,  nor  bad  he  considered  the 
admission  of  defendants  that  they  were  tenants :  thirdly,  admit- 
ting defendants  did  not  pay  r6nt  for  some  time  still  the  right  to 
receive  it  cannot  be  destroyed.    In  second  appeal  we  had  to  con* 
fine  ourselves  to  these  pleas  and  no  others.    It  is  erroneons  to 
assiune  that  the  relation  of  landlord  and  tenant  exists  or  was 
admitted  as  regards  the  hausea.    The  lease  itself  refers  to  tliatched 
and  mad-built  houses  hired  to  the  defendants.   But  the  first  Court 
foand  that  the  AouM«  had  been  constructed  entirely  by  the  ancestors 
of  defendants,  though  these  ancestors  had  been  located  on  the  land 
by  the  ancestor  of  plaintiffs.    The  plaintiffs  sued  for  rent  under 
the  leasoi  averring  that  it  had  been  paid  up  to  1875.    This  the 
plaintiffs  were  bound  to  establish^  and  it  was  in  issue  whether  thny 
were  entitled  to  recover  possession  of  the  bouses  in  virtue  of  their 
proprietary  right  and  the  rent  claimed  by  them,  or  whether,  no 
rent  having  been  paid  to  them  within  the  twelve  years  prior  to  the 
institution  of  the  suit,,  they  had  lost  their  proprietary  right.  The 
first  Court  found  that  the  plaintiffs  had  never  received  the  rent  with-* 
in  twelve  years  prior  to  the  institution  of  the  suit:  the  defendants 
had  repudiated  the  proprietary  title  of  plaintiffs  in  the  house.  The 
first  Court  also  found  that  defendants  had  held  adversely  to  plaintiffs 
for  more  than  twelve  years  prior  to  the  institution  of  the  suit. 
The  second  Court  appeared  to  me  to  accept  the  judgment  of  the 
first  Court    that  defendants  had  held  over  twelve  years  adverse 
poeflession  and  therefore  had  acquired  a  title  against  plaintiffs.'* 
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Xt  seems  to  me  that  the  rest  of  the  jadgment  of  the  lower 
appellate  Court  has  been  misunderstood.  The  Judge  refers  to  the 
original  location  on  the  land  of  the  persons  who  constructed  the 
houses  which  formed  the  saraij  and  in  his  view,  only  so  far  as  the  land 
is  conceraed  is  there  any  conneotion  between  the  plaintiff  and  de- 
fendant as  landlord  and  ryot.  Probably,"  observes  the  Judge, 
the  land  is  still  the  plaintiflTs  and  cannot  be  diverted  to  other  pur« 
poses  or  sold  by  the  defendant  without  the  oonsent  of  the  plaintiff, 
and  there  probably  the  plaintiff's  interest  and  power  end.'*  But  the 
Judge  holds  the  right  to  take  rent  or  eject  the  defendants  not  proved, 
and  that  defendants  have  acquired  a  good  title  by  long  tenure  to 
hold  without  payment  of  rent. 

When  then  the  first  plea  before  us  in  second  appeal  referred  to 
the  lease  of  ISiS,  and  the  second  to  the  payment  of  rent  and  the 
admission  made  by  defendant  that  he  was  a  tenant  and  paid  rent, 
it  appeared  to  me  that  the  Judge  had  diaposed  praciioally  of  both 
these  pleas  in  the  binding  at  which  he  arrived,  and  that  after 
such  a  finding  no  claim  brought  under  the  lease  could  be  enforced. 
The  plaintiff's  allegation  and  averment  that  he  had  received  rent 
under  the  lease  up  to  1875  had  broken  down,  and  the  lease  had 
never  been  in  operation,  certainly  for  twelve  years  prior  to  the  ins^ 
titution  of  the  suit.  The  Judge  and  Court  below  him  also  found 
that  the  defendants  had  acquired  a  title  against  plaintiffs  by  contin^ 
nous  occupation  for  a  very  long  period  without  payment  of  rent^ 
asserting  their  own  proprietary  possession  as  regards  the  bouse, 
Under  these  circumstances  the  lease,  having  never  been  enforced 
within  twelve  years  prior  to  the  institntion  of  the  suit,  could  not  be 
enforced  now,  and  I  thought  l^bat  tho  suit  as  brought  failed  xmd  waa 
therefore  properly  dismissed,  and  I  think  so  now  and  would  dismisa 
\fh^  appeal 
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fie/ore  Sir  Robert  Stuart,  Kt,  Chief  Jtuttee, 
PMPREJSS  OF  INDIA  t?.  FOX. 
CvJpahle  'Homicide  not  an^oufting  to  murJer— Voluntarily  cauHng  Ruri—SpUem 

ditease—Act  XL  V  pf  iseo  (Pci»a/  Code),  «.  299,  804,  821,  S23, 
Wbdre  a  person  hurt  another,  who  was  sufiering  from  spleen  diaease,  intentionaJhf, 
l)ut  wit]|out  tjje  intentiop  of  causjn^  dea(h|  or  oauking  such  bpdily  injury  aa  wm 
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Likely  to  cause  death,  or  the  knowledge  that  he  ^as  likely  by  his  act  to  o&use  death, 
and  by  hi^  act  caused  the  death  of  such  other  persoD,  held  that  he  was  properly 
convicted  under  s.  823  of  the  Indian  Penal  Code  of  Toluntarily  causing  hurt. 

This  was  a  oase  called  for  by  the  High  Canrt  uader  9.  291  of  Act 
JSl  of  1872,   The  facts  of  the  ease  are  safQciently  stated  in  the  order 
the  High  Court 

Mr.  ChaUerjiy  for  the  accused. 

The  Junior  Oovernment  Pleader  (Babn  Dwarka  Nath  Banafjx)^ 
for  the  Crown. 

Stuart,  C.  J.— -This  ease  was  first  brought  to  the  notice  of  the 
Court  by  a  letter  from  the  Government  of  these  Provinces,  dated  the 
11th  November  last,  in  which  letter  it  was  inquired  "whether  in 
the  opinion  of  the  High  Court  the  judgment  of  the  Magistrate  was 
legal  and  equitable,"  On  reading  this  letter  it  occurred  to  me  that, 
instead  of  returning  an  answer  to  it  in  the  same  form,  it  would  be 
better  for  the  Court  to  take  judicial  cognizance  of  it  and  to  dispose 
of  it  under  s.  297  of  the  Criminal  Procedure  Code.    That  course 
was  adopted  and  the  record  sent  for.    I  should  state  that  I 
adopted  this  course  of  action  in  order  to  avoid  the  discussion  and  in- 
convenience experienced  by  the  Government  and  by  this  Court  in 
the   well-known  Fuller^s  Case,  and  also  in  order  to  avoid  the 
giiggestion  that  was  made  in  that  case  that  the  Court,  although  con- 
sulted by  the  Government  in  its  judicial  capacity,  had  not  heard 
and  determined  the  matter  in  the  usual  way,  but  simply  by  letter  in 
reply  to  the  Government. 

The  case  has  now  according  to  the  course  of  the  Court  come  on 
for  hearing  and  disposal  by  myself,  both  prosecutor  and  accused 
being  professionally  represented,  the  Government  by  Babu  Dwarka 
Sath  Bauarji,  the  Junior  Government  Pleader,  and  the  accused  by 
Mr.  Chatterji,  barrister  and  advocate  of  this  Court.  Both  these 
gentlemen  submitted  their  arguments  very 'fairly,  although  it  did 
not  appear  that  there  was  any  serious  difference  between  them  as 
to  the  legal  aspect  of  the  case.  I  have  very  carefully  considered 
all  that  they  advanced,  and  I  have  also  very  anxiously  perused  and 
examined  the  evidence,  and  I  have  arrived  very  clearly  at  the  con- 
clusion Uiat,  in  the  first  place,  the  conviction  of  Fox  under  s. 
923  of  tbe  Indian  Penal  Code  was  rights  and  that  the  sentence  of  a 
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^87d  fine  of  Rs.  200,  or,  in  defacilt,  one  month's  rigorous  imprisonraeift, 
IPRES8  OF  which  it  was  within  the  discretion  of  the  Magistrate  to 

Ihdia       order,  although  I  myself  would  have  been  satisfied  with  a  penalty 
Fox.        of  less  severity.    But  the  fine  has  I  believe  been  paid,  and  under  all 
the  circumstances  of  the  case  I  am  aot  disposed  to  interfere  with 
the  sentence  by  reducing  it  now, 

I  observe  it  is  suggested  in  the  police  report  that  the  oflTeiice  was 
one  under  s.  304  of  the  Indian  Penal  Code,  vtM.y  culpable  homicide 
not  amounting  to  murder,  that  is,  homicide  committed  without  pre* 
meditation.  But  in  order  to  a  conviction  under  such  a  charge,  it  is 
incumbent  on  the  prosecutor  to  prove  that  the  assault  or  blow  which 
caused  death  was  committed  or  inflicted  so  recklessly  as  to  show 
that  the  offender  was  utterly  regardless  of  the  consequences  of  his 
act.  But  in  the  present  case  the  evidence  falls  considerably  short 
of  such  a  degree  of  criminality:  it  simply  amounts  to  this,  that  very 
early  on  the  morning  of  the  30th  August  last  Fox,  dissatisfied  and 
irritated  by  the  lazy  and  inefficient  manner  in  which  the  punkba 
.  cooly  Tulsia  was  managing  the  punkha,  pulling  it  slowly  and  nodding 
in  a  sleepy  manner  while  doing  so,  went  up  to  him  and  struck  him  one 
or  more  blows,  on  what  part  of  his  person  does  not  very  clearly 
appear,  whether  on  the  head  or  on  the  side,  or  other  part  Ono 
thing  however  is  clear,  and  is  not  disputed,  that  Tulsia^s  death  was 
the  result  of  the  injuries  he  had  so  reoeived.  But  on  a  fair  view  of 
the  evidence  it  would  in  my  view  be  unreasonable  to  hold  that  Fox 
was  actuated  by  the  reckless  vindictiveness  contemplated  by  s. 
804.  He  simply  under  a  feeling  of  annoyance  at  the  inefiicieut  man- 
ner the  punkha  was  being  pulled  by  Tulsia,  and  under  what  may  be 
called  a  sudden  impulse,  struck  him  in  the  way  described.  The 
blows  were  not  heavy  or  severe,  and  if  Tulsia  had  been  in  a  healthy 
condition  of  body,  it  is  probable  that  he  would  not  have  materially 
suffered  from  them,  But  he  was  not  in  a  healthy  state.  The  evi- 
dence of  Doctor  Hilson  shows  that  his  spleen  was  in  a  very  diseased 
condition,  more  than  double  the  natural  sixe,  and  thus  the  weakness 
of  the  poor  man  and  his  so  quickly  succumbing  is  explained.  And 
I  observe  that  the  police  report  which  states  Fox's  offence  as  one 
falling  under  s.  304,  Indian  Penal  Code  (culpable  homioide  not 
amounting  to  murder),  yet  strangely  admits  that  Fox  'lad  only  seen 
the  deceased  for  the  first  time  on  the  morning  he  struck  him  (30dk 
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^wgust),  aa  before  that  he  was  serving  with  Sergeant  Justice  of  the  ^^^9 
lovernmeut  Railway  Police".    Doabtless  the  blow  or  blows  accel-  ^mpeeis 
crated  Tulsia's  death,  but  that  such  a  result  was  contemplated  or  I»*">'a 
ivas  carelessly  disregarded  by  Fox  as  possible,  it  is  in  my  opinion  Fox. 
>i\  the  evidence  impo>sible  to  believe.    Fox  appears  merely  to  bare 
xcted  from  a  sudden  feeling  of  annoyance,  and  to  have  vented  that 
feeling  by  an  asssmlt,  which  on  a  healthy  person  would  have  been 
attended  with  noirjurious  consequences 

I  cannot  conclude  this  judgment  without  noticing  the  allusion 
the  Magistrate  makes  to  the  recorded  opinion  of  the  Court  in 
Fulttr^B  Case.  He  refers  to  paragraphs  17  and  18  of  the  Court's  letter 
in  thai  case,  which  deal  with  the  procedure  which  it  is  the  duty  of 
a  Magistrate  to  follow.    But  I  may  be  permitted  to  refer  to  other 
portions  of  that  same  letter  and  of  my  own  minute  which  appear  to 
me  very  clearly  to  expound  the  law  to  be  applied  to  the  present 
case.    In  paragraph  24  of  the  Court's  letter  in  Fuller's  Case  it  is 
stated  that  **By  the  law  of  India,  as  by  the  law  of  England,  a  per- 
son causing  bodily  injury  to  another  who  is  labouring  under  a 
disorder,  disease,  or  bodily  infirmity,  and  thereby  accelerating  the 
death  of  that  other,  is  deemed  to  have  ^  caused  his  death'.  Never* 
tlieless,  every  causing  of  death  does  not  amount  to  the  offenoe  of 
culpable  humicide.    Unless  it  be  proved  that  a  person  who  has 
caased  the  death  of  another  caused  death  with  the  ir.tention— (i)  to 
cause  death;  (ii)  to  cause  bodily  injury  likely  to  cause  death;  (iii)  to 
cause  bodily  injury  as  he  knew  to  be  likely  to  cause  death  to  the  per- 
son to  whom  the  harm  is  done;  or  (iv)  to  cause  bodily  injury  to 
any  person  sufficient  in  the  ordinary  course  of  nature  to  cause  death 
with  the  knowledge  (v)  that  he  was  likely  by  his  act  to  cause  death; 
or  (vi)  that  his  act  was  so  imminently  dangerous  that  it  must  in  all 
probability  cause  death  or  such  bodily  injury  as  is  Jikely  to  cause 
death — the  person  who  has  caused  death  cannot  by  the  law  of  India 
be  convicted  of  culpable  homicide  of  either  description".    And  in 
paragraph  25  of  the  letter  it  is  explained:      Nor  can  a  person  be 
convicted  of  the  offence  of  voluntarily  causing  grievous  hurt,  unless 
it  be  proved  that  he  caused  one  of  the  descriptions  of  hurt  defined 
in  the  Code  as  grievous  hurt,  either  by  means  whereby  he  intended 
to  cause  sudi  hurt,  or  by  means  which  at  the  time  of  employing 
those  means  he  knew  or  had  reason  to  believe  to  be  likely  to 
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1879  cause  it  (Indian  Penal  Code,  section  39/"  And  the  Court  thea 
goes  on  to  remark  in  paragraph  26  that  "  in  Faller's  case  there 

Bmfrbss  of     ^  .  I       o  r 

India       was  no  evidence  that  he  bad  committed  any  of  the  kinds  of  bur 

l>ox.  defined  in  the  Code  as  grievous  hurt|  and  although  a  person  is  by 
law  presumed  to  know  and  to  intend  the  ordin  irj  and  probable 
result  of  his  acts^  the  result  could  hardly  be  declared  ordinary  or  pro- 
bable ;  while  the  circumstances  rebutted  the  presump  Jou  of  intention 
or  knowledge  to  commit  either  culpable  homicide  or  grievous  burt.^' 
The  same  prmciple  as  to  motive  and  intention  is  also  explained  in 
my  own  minute  in  Fuller\  Case.  In  paragt^ph  23  of  that  paper 
I  say,  ''It  would  appear  from  tbe  medical  evidence  that  the  spleen  of 
the  deceased  was  in  such  a  deoeased  state  that  very  slight  violence^ 
either  from  a  blow  or  fall;  would  have  been  sufRcient  to  have  eadsed 
death.  Indeed,  it  is  plain  that  a  mere  accident  to  the  msn^  such  ae 
his  tripping  while  walking  or  running,  might  have  had  this  fatal 
result;  but  that  there  is  nothing  in  tbe  case  to  show  that  such  ex- 
treme and  perilous  sensibility  of  body  was  known  to,  or  could  have 
been  reasonably  suspected  byy  Mr,  Fuller;  and  his  guilt  or  criminal 
respomxbility  would  luxre  been  the  eame^  and  neither  more  nor  lessj  if 
Koikwaru  had  not  died.  The  letter  of  the  Government  of  India 
goes  on  to  state  that '  the  death  of  Eathwaru  was  tbe  direct  result 
of  the  violence  used  towards  him  by  Mr.  Fuller^,  and  His  Excellency 
in  Council  observes  that  ^  the  High  Court  assumes  the  connection 
between  the  two  events  as  being  olear^i  but  adding  ^yert,  on  reading 
Mr.  Leeds'  judgment,  he  does  not  find  that  gentleman  ever  consi- 
dered the  effect,  or  even  the  evidence  of  this  connection'.  Hie  por-^ 
tion  of  the  Court's  letter  {i.e.  the  Court's  first  letter  to  the  Local 
Government)  thus  referred  to  is  in  these  terms  f — ^  The  medical 
evidence  shows  that  the  spleen  was  in^a  diseased  conditfon  ;  thai 
death  was  caused  by  the  rupture  of  the  spleen^  that  ibis  injury  migfal 
have  been  causAI  by  moderate  violence  or  by  a  fall  $  and  that  there 
were  no  external  marks  of  injury  on  the  body.  Under  these  circum- 
stances, it  appears  that  no  great  violence  was  used,  and  that  the 
accused  neither  contemplated  nor  could  hare  foreseen  that  severe 
hurt  would  have  resulted  from  the  degree  of  violence  exerted  by 
him,  much  less  that  it  should  have  been  followed  by  the  lamentable 
result  of  death'.  It  will  be  observed  that  Mr.  Fuller's  not  very  violent 
blow  and  Kathwaru's  death  are  here  stated  as  conneeted  buk», 
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but  not  ia  such  a  way  as  to  show  Mr.  Fuller's  culpability  in  regard  1879 

to  the  death.    In  fact,  it  is  unnecessary  to  dwell  on  the  mere  fact  "~  ' 
«  ,  .     ,  ,  .  -  ,  Empress  of 

of  the  connection  between  the  two  circumstances,  the  material  and  India 

vital  question  being ^  not  whether  the  death  did  in  fact  result  from  the  fox, 
blow,  but  whether  Mr,  Fuller  had  such  a  guilty  knowledge  of  the  pro* 
bable  consequences  as  to  make  him  really  responsible  for  the  fatal  occur- 
rence. But  there  is  nothing  in  the  record  to  show  any  such  guilty 
knowledge  on  his  part  or  that  he  intended  to  occasion  a  hurt  which 
would  ordinarily  or  probably  cause  death,  and  every  circumstance 
ought  to  have  been  distinctly  proved,  and  not  left  to  any  kind  of  in- 
ference or  suspicion/'  And  with  respect  to  Mr.  Leeds'  judgment  I 
observed  "  that  it  distinctly  states  the  fact  of  the  blow  or  assault,  as 
it  may  be  called,  and  also  Eathwaru's  ultimate  death,  but  it  does 
not  state,  and,  with  great  respect  and  deference,  I  submit  it  very 
properly  does  not  state,  these  as  necessarily  connected  facts  against 
Mr.  Fuller  in  the  way  of  measuring  his  culpability.'' 

The  law  thus  laid  down  appears  to  me  exactly  to  apply  to  the 
present  case.  It  is  impossible  to  conclude  that  Fox  could  have  had 
in  view  the  cooly's  death  as  a  probable  or  even  possible  consequence 
of  his  acts,  and  the  measure  of  his  culpability  is  therefore  not  that 
fatal  result,  but  only  the  blows  themselves,  inflicted,  as  these  were, 
suddenly,  under  an  impulse  momentarily  excited  and  not  arising 
from  any  actual  malice  against  the  man. 


APPELLATE  CIVIL. 


Before  Sir  JRob  rt  Stuart,  Kt ,  Chief  Justice,  Mr.  Justice  Spankie,  Mr.  Justice 
Oldfield,  and  Mr »  Justice  Straight. 

PHUL  KUAU  (pladttiff)  c.  MUELI  DHAR  and  another  (defendants)** 

Mortgage-^  Usufructuary  mortgage^ Hypothecation^^  Suit  for  money  charged  on 
immoveable  property, 
M  and  S  executed  an  instrument  in  favour  of  K  and  G  in  the  following  termn : 
«  We,  M  and  3,  declare  that  we  have  mortgaged  a  house  situated  in  Ghaziabad» 
owned  and  possessed  b/  us,  for  Rs.  800,  to  K  and  G,  for  two  years ;  that  we  have 
received  the  mortgage-money,  and  nothing  is  due  to  us  :  that  we  have  put  tho 
mortgagees  in  possession  of  the  mortgaged  property :  that  eight  annas  has  been 

•  Second  Appeal,  No.  1260  of  1878,  from  a  decree  of  R.  M.  King,  Esq.,  Judge  of 
Meerut,  dated  the  6th  September,  1878,  affirming  a  decree  of  Munshi  J^m  Laf, 
Moasif  of  Qhaziabod,  dated  the  16th  May,  1878. 

75 


1879 
December  5. 
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1879  fixed  as  the  monthly  interest,  in  addition  to  the  rent  of  the  house,  which  we  diall 
■  pay  from  onr  own  pockets :  that  we  promise  to  pay  the  aforesaid  sum  to  the  <norfc- 

PnuL  KuAR  gagees  within  two  years,  and  redeem  the  mortgaged  property :  that  if  we  fail  to 
MuBLi  DHiR,  mortgage-money  within  two  years,  the  mortgagees  shall  be  at  liberty  to 

recover  the  mortgage-money  in  any  manner  they  please." 

Jleld  per  Stuart,  C.  J.,  Oldfiblo,  J.,  and  Stbaioht,  J.,  (Spankib,  J.  dissenting) 
in  a  suit  npon  this  instrument  to  recover  the  principal  sum  adranced  by  the  sale  of 
the  house,  that  the  instrument  created  a  mortgage  of  the  house  at  security  for  the 
payment  of  such  principal  sum.   Dulii  v,  Bahadur  (I)  distinguished. 

The  plaintiff  in  this  suit,  which  was  instituted  m  the  Conrt  of 
the  Munsif  of  Ghfiziabad,  in  April  1878,  claimed  ^'  to  recover  Ks,  300, 
the  principal  amount  of  the  mortgage-money,  besides  the  rent  of 
the  mortgaged  house,  at  eight  annas  a  month,  under  the  terms  of 
the  mortgage-deed,  and  Rs.  70-9-0  on  account  of  interest  from  the 
date  of  ejectment  up  to  the  date  of  suit,  at  the  rate  of  one  per  cent 
per  mensem,  in  all  Rs  427-1-6,  by  the  auction-sale  of  the  mortgaged 
house  situated  in  the  town  of  Ghaziabad,  under  the  mortgage-deed 
dated  the  6th  November,  1868"  The  plaintiff  stated  that  thedefen- 
dants  had  borrowed  Rs.  300  from  her  deceased  husband  at  mauza 
Lalyana,  and  executed  a  deed  of  mortgage  on  the  6th  November, 
1868,  in  which  they  mortgaged  their  house  at  Gh&ziabad  :  that  it 
was  stipulated  in  that  deed  that  the  mortgagee  should  remain  in 
possession  of  the  house  for  two  years,  on  the  expiry  of  which  period 
the  mortgage-money  should  be  repaid  to  the  mortgagee  :  that  ac- 
cordingly she  held  possession  of  the  house  for  two  years,  and  that 
on  the  24th  April,  1876,  the  defendants  dispossessed  her.  The  de- 
fendants set  up  as  a  defence  to  the  suit,  amongst  other  things,  that 
the  instrument  of  the  6th  November,  1868,  created  no  mortgage  of 
the  house,  and  the  plaintifTs  el  aim  being  consequently  reduced  to 
one  merely  for  money,  the  suit  was  not  cognizable  by  the  Mnnsif 
but  by  the  Court  of  Small  Causes  at  Meerut.    That  instrument  was 
in  the  following  terms  :  —"We,  Murlidhar  and  Sagar  Mai,  sons 
of  Ram  Lai,  do  hereby  declare  that  we  have  mortgaged  a  bonse 
situate  in  Gbdziabad,  bounded  as  below,  owned  and  possessed 
by  us,  in  lieu  of  Rs.  300,  half  of  which  w  Hs.  150,  to  Kashi 
liam  and  Ganga  Ram  for  two  years :  that  we  have  received  the 
entire  mortgage-amount  from  the  mortgagee,  and  nothing  remains 
due  :  that  we  have  put  the  mortgagee  in  possession  of  the  thing 
moa  f gaged  like  ourselves:  that  eight  annas  has  been  fixed  as  monlUy 
(1)  U.  a  K.,  N.-W.  p.,  1875,  p.  55. 
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interest  besides  the  rent  of  the  house^  which  we  shall  pay  from  1379 
onr  own  pocket :  that  we  agree  that  we  shall  pay  the  aforesaid    p^^^  ^^^^ 
sum  in  a  plBriod  of  two  years  to  the  mortgagee  and  get  the  thing  v, 
mortgaged  redeemed :  that  if  we  fail  to  pay  the  mortgage-amount  Daab. 
within  the  period  of  two  years,  the  mortgagee  shall  be  at  liberty 
to  recover  the  mortgage-amount  in  any  way  he  pleases  :  that  what- 
ever is  laid  out  by  the  mortgagee  in  repairing  the  house  shall  be 
paid  by  us  at  the  time  of  redemption  of  mortgage :  hence  these 
few  presents  have  been  executed  by  way  of  a  mortgage-deed  to 
serve  as  evidence/'   The  Munsif  allowed  tho  contention  of  the 
defendants  and  dismissed  the  suit    On  appeal  by  the  plaintiff  the 
lower  appellate  Court  also  allowed  this  contention. 

The  plaintiff  appealed  to  the  High  Court  contending  that  the 
instrument  of  the  6th  November,  1868,  created  a  mortgage  of  the 
house  and  the  suit  was  therefore  cognizable  by  the  Munsif.  The 
appeal  was  heard  by  a  Division  Bench  of  the  Bigh  Court  composed 
of  Stuart,  C.  J.  and  Spankie,  J. 

Huoshi  Hanuman  Prasad  and  Babu  Oprokash  Chandar  Muharjiy 
for  the  appellant. 

The  Junior  Qovernment  Pleader  f  Babu  Dwarka  Nath  Bafiarji)^ 
for  the  respondents. 

The  following  judgments  were  delivered  by  the  Judges  of  the 
Division  Bench : 

Stuart,  0.  J. — In  this  case  it  was  objected  by  the  defendants 
respondents,  and  both  the  lower  Courts  have  held,  that  the  claim 
is  one  cognizable  by  a  Small  Cause  Court,  and  that  the  Civil 
Court  had  no  jurisdiction  to  entertain  the  case,  seeing  that,  in 
their  opinion,  possession  of  the  house  for  two  years,  as  conditioned 
by  the  deed,  does  not  confer  such  a  mortgage-right  as  would 
entitle  the  mortgagee  to  realize  the  amount  under  it  from  the  pro. 
perty-  All  that  the  mortgagee  is  entitled  to  sue  for  is  Us.  300,  and 
for  that  purpose  she  ought  to  proceed  in  the  Small  Cause  Court. 
On  the  other  hand  it  is  contended  by  the  plaintiff,  appellant, 
that  there  is  a  good  mortgage  of  the  house  to  her,  and  her  plaint 
shows  that  she  has  brought  the  suit  for  recovery  of  the  Rs.  300, 
which  is  the  mortgage-money,  and  interest,  besides  the  rent,  by  auc- 
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1879        tion-sale  of  the  mortgaged  house,  and  that  the  suit  is  therefore 
Fhul  Kuar"  cognizable  by  the  Munsif  and  not  by  the  Small  Cause  Court.  This 
^    v,^       IB  her  only  plea,  and  it  is  the  sole  question  before  us  in  this  appeal* 
The  following  is  the  mortgage-deed  : — (After  setting  out  the  deed 
of  mortgage,  the  judgment  continued): — If  the  first  part  of  this 
deed  stood  by  itself  without  reference  to  any  thing  that  was  to 
follow,  it  might  perhaps  be  fairly  argued  that  what  was  rejilljr 
mortgaged  was  not  the  house  itself,  but  only  two  years'  nse 
of  it.    But  even  if  so,  there  was  a  mortgage,  a  limited  mortgage, 
and  such  a  transaction  is  not  within  the  terms  of  s.  6  of  Act 
XI  of  1865.    Taken  as  a  whole,  however,  the  transaction  bears 
a  wider  aspect,  for  it  states  that  the  mortgagors  **bave  pat  the 
mortgagee  in  possession  of  the  thing  mortgaged  like  onrselves,*' 
and  it  goes  on  to  provide,  "that  we  agree",  t.^.,  we  intend 
and  promise,  "  that  we  shall  pay  the  aforesaid  sum  in  a  period  of  two 
years  and  get",       the  mortgage-debt  being  then  paid,  we  shall 
then  get,  "the  thing  mortgaged  redeemed,"  and  then  comes  a  very 
important  clause  showing  that  the  contingency  of  the  debt  not 
being  paid  within  two  years  was  kept  in  view,  for  it  proTidod  that, 
if  we  fail  to  pay  the  mortgage-amount  within  the  period  of  two 
years,  the  mortgagee  shall  be  at  liberty  to  recover  the  mortgage- 
amount  in  any  way  he  pleases,"  that  is,  he  may  either  proceed  against 
the  mortgaged  property  or  against  the  mortgagor  personally,  and  it 
is  added  that,  whatever  is  laid  out  by  the  mortgagee  in  repairing 
the  house  "  shall  be  paid  by  us,*'  not  at  the  end  of  two  years,  but 
**at  the  time  of  redemption  of  mortgage." 

It  is,  therefore,  quite  clear  to  me  that  the  deed  is  an  ordinary 
simple  mortgage-deed,  by  which  the  mortgagor's  house  in  Qhaiia- 
bad  is  pledged  as  security  for  the  mortgage-debt,  the  condition  as 
to  payment  of  the  amount  within  two  years  pointing  to  a  mere 
contingency  as  to  the  mortgagor's  intentions,  but  in  no  way  alte^ 
ing  the  legal  character  of  the  mortgagee's  right  under  his  deed. 
The  precedent  referred  to  by  the  Judge — Dulli  v.  Baliadur 
does  not  appear  to  me  to  have  any  application  to  the  present  case. 
There  the  defendant  failed  to  carry  out  his  covenant  to  put  the 
plaintiffs  in  possession  of  a  zamindari  share,  in  consequenoe  of  tbe 
estate  being  in  the  hands  of  a  lessee  who,  of  course,  insisted  on 
(1)  H.  C.  R.,  N.-W.  P.,  1875,  p.  65. 
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his  own  independent  right,  and  the  property  itself  was.  not  mort-  1^79 
gaged  to  secure  the  debt.    Here  we  have  a  simple  mortgage  which  'p^^  Kuar' 
undoubtedly  secured  the  property  to  the  mortgagee  until  his  debt 

•         J...      ,    .  1*1  /»  MUBLI  Dhab. 

wats  paid,  the  two  years  condition  being  merely  in  the  nature  of  a  con- 
tingent promise  or  expectation  of  releasing  the  property  by  payment 
of  the  debt  within  that  time,  and  not  otherwise  limiting  the  plain- 
tiff's rights  ;inder  her  security.  Both  the  lower  Courts  are  therefore 
clearly  wrong  in  holding  that  the  jurisdiction  of  the  Munsif  was 
ousted,  and  that  the  case  could  only  be  entertained  by  the  Small 
Cause  Court. 

I  would,  therefore,  allow  the  present  appeal  with  costs,  setting 
aside  the  judgment  of  both  the  lower  Courts,  and  I  would  remand 
the  case  for  disposal  on  its  merits  by  the  Munsif. 

Spankie,  J. — I  cannot  say  that  the  decision  of  the  lower  ap- 
pellate Court  is  open  to  the  objection  taken  by  appellant  The 
terms  of  the  mortgage-deed  are  not  denied,  and  it  appears  that  the 
mortgage  was  for  two  years,  and  for  those  two  years  the  mortgagee 
was  put  in  possession  as  security  for  the  interest  rather  than  the 
principal.    The  mortgagors  put  the  mortgagee  in  possession  of  the 
subject  of  the  mortgage,  and  agreed  to  pay  interest  at  eight  annas 
a  month,  as  well  as  the  monthly  rent.    If  they  fail  to  pay  the 
amount  of  the  mortgage-money  within  the  period  of  two  years,  the 
mortgagee  would  be  at  liberty  to  recover  it  in  any  way  he  pleased, 
bat  the  deed  does  not  provide  that  the  house  at  the  expiration  of 
two  years  shall  remain  hypothecated  for  the  payment  of  the  money. 
It  is  admitted  that  the  mortgagee  has  been  put  out  of  possession, 
and  she  now  seeks  to  recover  the  amount  of  the  money  due  to  her 
by  sale  of  the  mortgaged  property.    The  amount  in  suit  is  under 
Rs.  500,  and  the  Courts  below  have  held  that  there  was  no  real 
security  for  the  payment  of  the  principal,  and  therefore  that  there 
could  be  no  decree  for  the  sale  of  the  mortgaged  property.  The 
claim  then  became  one  cognizable  by  a  Court  of  Small  Causes.  It 
was  therefore  dismissed.  • 

The  precedent  relied  on  by  the  lower  appellate  Court — Dulli  v. 
Bahadur  (I),  appears  to  be  in  point.  The  judgment  is  one  to  which 
I  myself  was  a  party,  and  I  consider  myself  bound  by  it.  But 
(i;  H.  C.  R.,  N.-W.  P.,  1875,  p.  65. 
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1^'^       regretting  iliat  I  differ  from  the  honorable  and  learned  Chief  Justice, 
Phul  Kuar    ^      quite  willing,  if  he  should  be  disposed  to  refer  it,  that  the  caae 
V.         may  go  before  another  Judge.    At  present  I  would  dismiss  the 
appeal  and  affirm  the  judgment  with  costs. 

The  Judges  of  the  Division  Bench  differing  on  a  point  of  law, 
the  appeal  was  referred  nnder  s.  575  of  Act  X  of  1877  to  OId« 
field  and  Straight,  JJ.  The  judgment  of  these  Judges  was 
deUvered  by 

Oldfield,  J. — The  question  which  we  have  to  determine  is 
whether  under  the  terms  of  the  deed  dated  the  6th  November,  1868, 
a  mortgage  was  created  in  plaintiff's  (appellant's)  favour  by  reason 
of  which  she  is  entitled  to  recover  the  amount  she  claims  by  sale 
of  the  house  alleged  to  be  mortgaged. 

In  our  opinion  there  can  be  no  doubt  that  the  deed  creates  a 
mortgage  of  the  house  as  security  for  payment  of  the  principal  sum, 
Bs.  300,  lent,  and  ttjat  the  plaintiff  is  in  consequence  entitled  to 
recover  by  sale  of  the  mortgaged  property.  A  pledge  is  created 
by  the  terms,  We,  Murli  Dhar  and  Sagar  Mai,  sons  of  Ram  Lai, 
do  hereby  declare  that  we  have  mortgaged  a  house  situate  in  Gha- 
ziabad,  bounded  as  below,  and  possessed  by  us,  in  lieu  of  Bs.  3<)0,half 
of  which  is  Rs.  150,  to  Kashi  Ram  and  Ganga  Ram  for  two  years,'* 
and  the  deed  goes  on  to  stipulate,  if  we  fail  to  pay  the  mortgage 
amount  within  the  period  of  two  years  the  mortgagee  shall  be  at 
liberty  to  recover  the  mortgage-amount  in  any  way  he  pleases." 
It  is  true  that  a  term  of  two  years  is  entered  as  the  term  of  the 
mortgage,  but  this  term  is  named  with  reference  to  the  period  within 
which  the  obligor  was  bound  to  satisfy  the  debt,  and  before  the 
expiry  of  which  the  obligee  could  not  demand  payment,  and  it  is 
obvious  that  the  object  of  the  mortgage  would  be  frustrated  if  it 
were  held  to  cease  after  two  years,  whether  the  debt  be  satisfied  or 
not.  The  case  on  which  respondents  rely  and  which  is  referred  to 
in  the  judgments  of  the  Courts  is  distinguishable  from  the  one 
"  before  us.  In  that  case  the  mortgage  was  a  usufructuary  mort- 
gage for  a  term  of  years,  and  no  question  arose  as  to  the  right  to 
bring  the  mortgaged  property  to  sale  in  satisfaction  of  the  debt. 
The  only  question  decided  was  that  the  mortgagee  could  not  retain 
possession  of  the  mortgaged  property  after  the  term  of  the  nsa* 
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fnK^ary  mortgage  had  expired.    In  the  case  before  us,  the  deed  ^^^^ 
cannot  be  held  to  pledge  the  house  for  the  payment  of  interest,  and  "p^^^TkcIr* 
so  far  the  claim  to  recover  interest  as  secured  by  the  mortgage  of  ^ 
the  house  will  fail.    An  order  ^vill  be  made  in  the  form  pro- 
posed by  the  learned  Chief  Justice  for  remanding  the  case  for  dis- 
posal on  its  merits.  The  costs  of  the  appeal  to  this  Court  and  of  the 
Courts  below  will  follow  the  result. 

Cause  remanded. 


FULL  BENCH. 

Before  Sir  Robert  Stuart^  Ki.,  Chief  Justice,  Mr.  Justice  Pearson,  Mr.  Justice 
Spankie,  Mr.  Justice  Oldjield,  qnd  Mr.  Justice  Straiyht^ 

EMPRESS  OF  INDIA  v.  SABSUKH  and  othbbs. 

froseeutionfor  offence  agcUnsf  publie  justice  and  offence  relating  to  document  given 
in  evidence — Sanction-^NcUure  of  sanction  necessary'^ Act  XLV  of  1860  (Penal 
Code),  ss.  198,471— /lc<  X  of  \S72  (Criminal  Procedure  Code),  ss.  468,  469,  470 
— **  Subordimation**  of  Revenue  Courts  to  the  High  Court. 

Held  (Spankib,  J.  doubting),  on  a  reference  to  the  FuU  Bench,  that  a  Court  of 
Kerenae  is  a  Civil  Court  within  the  meaning  of  ss.  463  and  469  of  Act  X  of  1872. 

Held  also  that  the  declining  by  a  Court  of  Revenue  to  sanction  a  prosecution  under 
H.  46S  and  469  of  Act  X  of  1872,  under  a  mistaken  view  of  the  law  and  under  the 
imprvesion  that  sanction  was  unnecessary,  did  not  constitute  sanction. 

Held  also  that  under  the  words  "  at  any  time  "  in  s.  470  of  Act  X  of  1872  sanction 
to  prosecute  cannot  be  given  after  the  trial  and  conviction  of  the  accused  person. 

Observations  by  Stuart,  C.  J.  on  the  **  subordination"  of  Courts  of  Revenue  to  the 
Bi^  Court,  within  the  meaning  of  ss.  468  and  469  of  Act  X  of  1872. 

Held  by  the  Judge  making  the  reference  (Stbaiqht,  J.),  on  the  case  being  returned 
to  him,  that  the  accused  persons  having  been  prosecuted  without  the  sanction 
required  by  ss.  468  and  469  of  Act  X  of  1872,  all  the  proceedings  were  invalid,  and 
must  be  quashed,  and  the  accused  must  be  retried,  sanction  to  their  prosecution  hav- 
ing been  obtained. 

This  was  a  reference  to  the  Full  Bench  by  Straight,  J.  The 
facts  out  of  which  the  reference  aroso  and  the  points  of  law  referred 
are  stated  in  the  order  of  reference,  which  was  as  follows  : 

Straigbt,  J.— This  was  an  appeal  from  a  judgment  of  the  Court 
of  Session  at  Farukhabad.  The  case  was  argued  before  me  on  the 
3rd  November  last  by  Mn  Leach  for  the  appellants  and  the  Junior 
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Government  Pleader  for  the  Crown.  I  took  time  to  consider  judg- 
ment, not  on  the  questions  of  fact,  as  to  which  I  was  quite  satisfied^ 
but  upon  the  point  of  law  that  had  been  raised,  and  as  upon  oonsi- 
deration  I  feel  that  the  matter  is  one  of  very  serious  importance,  I 
have  thought  it  best  to  state  the  following  case  for  tiie  opinion  of 
the  Full  Bench. 

The  appellants  were  prosecuted  for  and  convicted  of  offences 
against  ss.  193  and  471,  Indian  Pen  il  Code.  The  false  evidence 
had  been  given  and  the  forged  document  used  on  the  trial  of  a  snit 
in  the  Daputy  Collector's  Court,  in  which  one  Imam  Khan,  a  zamin- 
dar,  sought  to  recover  arrears  of  rent  from  the  appellant  Sabsnkh. 
The  Deputy  Collector  found  in  favour  of  the  claim,  and  upon  appeal 
the  Collector  took  the  same  view,  dismissing  the  appeal  in  the  fol- 
lowing words  :  "I  believe  the  receipt  to  be  a  clumsy  forgery  and 
now  reject  the  appeal."  Thereupon  Imam  Kbaa  the  before  men- 
tioned plaintiff  presented  a  petition  for  sanction  of  prosecution  in 
accordance  with  the  provisions  of  ss.  468,  469,  Criminal  Procedure 
Code,  and  upon  such  petition  the  Collector  made  the  following  en- 
dorsomont :  "  There  is  no  rule  of  practice  as  to  giving  sanction  in 
revenue  cases,  sanction  is  bemg  given  in  criminal  cases  :  the  appli- 
cant is  at  liberty  to  bring  the  complaint  in  the  Criminal  Court  sep- 
arately :  there  is  no  need  for  sanction."  Accepting  this  as  a  sanc- 
tion Imam  Khan  proceeded  with  his  prosecution  and  ultimately 
convicted  the  three  appellants.  The  three  questions  upon  which 
I  wish  to  have  the  opinion  of  the  Full  Bench  are  as  follows  :— (i) 
Is  a  Revenue  Court  a  Civil  Court  in  the  sense  of  ss.  468  and  469, 
Criminal  Procedure  Code  ?  (ii)  Can  the  Collector's  endorsement 
on  the  petition  for  sanction,  as  above  set  out,  be  considered  a 
"sanction"  within  s.  470,  Criminal  Procedure  Code?  (iii)  Can 
this  Court  now,  under  the  words  "at  any  time"  in  s.  470,  Criininal 
Procedure  Code,  itself  give  the .  required  sanction,  assuming  the 
second  question  to  be  answered  in  the  negative  ? 

Mr.  Lcat^^h  and  Babu  / ogindro  Nath  Chatui/iriy  for  the  appellants. 

The  / unior  Government  Pleader  (Babu  Dwarka  NcUh  Banairji)^ 
for  the  Crown. 

The  following  judgments  were  delivered  by  the  Full  Bench: 
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Stuart,  0.  J.— (After  stating  the  facts  and  the  questions  refer- 
5cl):    In  answer  to  the  first  of  these  questions  I  am  of  opinion  that 
Revenue  Court  is  a  Civil  Court  within  the  meaning  and  intent  of 
J.  468  and  469,  Criminal  Procedure  Code.    The  mischiefs  against 
.rhioh  these  sections  are  directed  are  the  giving  of  false  evidence 
.nd   using  as  genuine  a  forged  document.    By  "  Civil  Court  *  bera 
anderstand  any  Court  established  for  the  administration  of  civil 
iistioe  as  distinguishable  from  a  Criminal  Court.    To  hold  other-^ 
vise  would  be  to  give  to  Elevenue  Courts  and  their  suitors  unlimited 
x>wers  of  prosecution  in  such  cases,  for  which  no  intelligible 
reason  has  been  attempted  to  be  offered,  or  could  possibly  be  given^ 
the  essence  of  such  offences  being  the  perjury  or  false  swearing  and 
falsehood  common  to  all  Courts  which  act  upon  written  or  spokea 
evidence,  and  it  could  not  for  a  moment  be  contended  that  a  Revenue 
Conrfc  is  not  such  a  Court.    My  attention  was  directed  to  s.  435  of 
the  Criminal  Procedure  Code  which  provides  for  contempts  of  Court 
in  certain  oases,  and  in  regard  to  which  the  Court  before  which  the 
contempt  has  been  committed  is  described  as  ^  any  Civil,  Criminal^ 
or  Revenue  Court.''    But  these  words,  so  far  from  demonstrating 
that  the  term  Civil  Court  in  ss.  4&8  and  4&9,  Criminal  Procedure 
Code,  was  intended  to  be  used  in  its  restricted  sense  as  distinguish* 
able  from  a  Revenue  Court,  to  my  mind,  when  attentively  considered^ 
lead  to  the  very  opposite  conclusion.    This  will  clearly  appear  if  we 
read  these  two  sections  along  with  s.  435,  especially  in  regard  to 
one  of  the  offences  mentioned  in  s.  435,  namely,  the  offence  defined 
in  8.  228  of  the  Indian  Penal  Code.    This  offence  is  also  included 
within  the  category  of  offences  to  be  found  in  s.  468.    It  will  thus 
be  at  once  seen  that,  if  we  exclude  the  Revenue  Court  from  s.  468,  w^ 
bring  that  section  into  direct  collision  with  s.  435.    8. 43&  mentions 
the  offences,  including  that  under  s.  228,  Indian  Penal  Code,  whfch 
it  contemplates  "  as  committed  in  the  view  or  presence  of  any  Civil^ 
Criminal,  or  Revenue  Court,"  and  it  goes  on  to  provide  that  "  the- 
Court  may  cause  the  offender,  whether  he  be  a  European  British 
subject  or  not,  to  be  detained  in  custody,  and^  at  any  time  before  the 
rising  of  the  Court  on  the  same  day,  may  take  cognisance  of  the 
offence,  and  adjudge  the  offender  to  punishment  by  fine  not  exceed^ 
ing  Rs.  200,  and,  in  default  of  payment,  by  imprisonment  in  the 
mil  jail  for  a  period  not  exceeding  one  month^  unless  such  fine 
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1879  sooner  paid.  In  every  such  case,  the  C6art  shall  record  the  facts 
constituting  the  offence,  with  any  statement  the  offender  may  make, 
India  as  well  as  the  finding  and  sentence.  If  the  offence  is  under  8.  228 
Sabsvkh.  of  Indian  Penal  Code,  the  record  must  show  the  nature  and 
stage  of  the  judicial  proceeding  in  which  such  public  servant  was 
sitting,  and  the  nature  of  the  interruption  or  insult  offered."  Here 
we  have  provision  made  for  all  the  three  kinds  of  Courts,  the  Civil 
and  Revenue  as  well  as  the  Criminal,  taking  notice  of  and  panish- 
ing  for,  without  complaint  or  commitment,  the  offence  mentioned  ia 
s.  228,  Indian  Penal  Code,  while  if  the  very  same  offence  is  prose- 
cuted for  under  s.  468,  there  must  be  a  ^^complaint,^  but  the  offence 
"  shall  not  be  entertained  except  with  the  sanction  of  the  Court  before 
which  it  was  committed."  This,  however,  is  not  inconsistent  with 
435,  which  provides  for  the  case  of  the  Court  taking  summary  oog- 
nizanco  of  and  punishing  for  the  offence  committed  before  itself,  for 
which  purpose,  it  is  obvious,  no  separate  or  express  sanction  is  neces- 
sary, the  Court  showing  its  mind  in  that  respect  by  the  summary 
proceeding  provided  for.  Now  quite  consistently  with  this  view  s.  468 
contemplates  the  same  offence  being  entertained,  not  io  the  sum* 
mary  form  provided  for  by  s.  435,  but  by  complaint  and  commit- 
ment, in  which  the  recorded  sanction  of  the  Court  before  which  the 
offence  was  committed  is  necessary,  because  from  the  nature  of  the 
case  that  consent  cannot  otherwise  be  made  to  appear,  and  the 
same  argument  of  course  applies  to  all  the  other  offences  mentioned 
in  s.  468,  Criminal  Procedure  Code.  This  reasoning  appears  to  my 
mind  to  bo  conclusive  for  holding  that  the  term  "  Civil  Court "  in 
that  section  is  meant  to  include  those  Civil  Coarts  at  least  men* 
tioned  in  s.  435  as  distinguishable  from  Criminal  Coarts,  and  thai 
therefore  we  are  not  driven  to  what  I  must  call  the  incongruity,  I 
might  go  the  length  of  saying  the  mischievous  incongruity,  of  hold- 
ing that  an  offence  that  can  be  summarily  entertained  and  punished 
by  a  Revenue  Court,  cannot  be  entertained  or  punished  by  the  more 
deliberate  prov'eduro  of  complaint  and  commitment  under  s.  468.  It 
is  our  duty  to  make  the  law  as  consistent  and  rational  as  we  possibly 
can  and  not  to  leave  its  apparent  contradictions  and  incon»stencidS 
unsolved  without  every  effort  of  explanation  and  reeoBcilemeot 
being  used,  and  for  that  purpose  to  apply  such  principles  of  reason 
able  exposition  as  will  fairly  remore  these  contradictious  and  ioof^D* 
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sisiencies,  by  showing  that  they  are  only  apparent  and  not  real. 
And  in  doing  this  we  simply^  in  my  opinion,  fulfil  the  duty  incumbent 
on  as  to  give  such  a  degree  of  just  expansion  to  the  letter  of  the  law 
as  will  effectually  satisfy  its  spirit  and  intendment,  and  we  would 
not  do  that,  in  the  case  before  us,  if  we  excluded  Revenue  Courts 
from  the  provisions  of  s.  468,  Criminal  Procedure  Code. 

My  answer  to  the  second  question  is  that  the  Collector's  endorse- 
ment on  the  petition  for  sanction  was  not  "sanqtion"  within  the 
meaning  of  s.  470,  Criminal  Procedure  Code.  On  tlie  contrary,  it 
appears  to  me  to  be  rather  in  the  nature  of  a  refusal  to  give  sanction ; 
for  the  Collector  ends  his  endorsement  with  these  words :  There 
is  no  need  for  sanction,"  and  he  must  be  taken  therefore  not  to 
have  given  it. 

As  to  the  third  question  T  entertain  considerable  doubts,  although, 
if  we  have  the  power,  I  do  not  think  we  should  under  the  circum- 
stances be  justified  in  giving  sanction  at  this  stage  of  the  case.  If 
^e  Revenue  Courts  were  as  a  jurisdiction  generally  subordinate 
to  this  High  Court,  we  of  course  could  give  sanction,  but  whether 
under  the  words  "at  any  time"  in  s.  470  we  could  now  give  such 
sanction  so  as  to  validate  the  trial,  conviction^  and  sentence  before 
the  Judge,  is  a  question  attended  with  considerable  difficulty.  I 
rather  incline  to  the  opinion  that  the  words  "  at  any  time"  were 
intended  to  mean  at  any  time  during  the  trial,  seeing  that  it 
is  for  the  purpose  of  such  trial  that  the  sanction  is  required,  and 
without  it  the  trial  could  not  proceed,  and  that  after  conviction 
and  sentence  there  is  nothing  to  follow  for  which  the  sanction  may 
be  asked.  The  question,  however,  whether  the  Revenue  Courts  are, 
as  a  jurisdiction,  legally  and  technically  subordinate  to  this  High 
Court  is  also  a  very  difficult  one.    They  may  be  subordinate  in  a 
certain  sense,  t. in  those  cases  where  there  is  an  appeal  to  this 
Court  within  ss.  189,190  and  191  of  the  Rent  Act  XVIII  of  1873, 
but  in  regard  to  all  other  cases  there  is  no  appeal  and  no  subordi- 
nation.   This  is  shown  by  the  plaint  in  the  revenue  suit  which  is 
ittdaded  in  the  record  before  us,  and  from  which  it  appears  that 
the  suit  was  to  recover  rent,  Rs.  36,  principal,  and  Rs.  5-1-0,  in- 
terest, in  all  Rs.  41-1-0.    It  is,  therefore,  quite  clear  that  so  far  as 
this  caso  is  concerned  there  is  neither  subordination  on  the  part  of 
the  Collector  nor  control  on  our  part    That,  however,  I  quiie 
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admit  is  a  different  question  from  the  general  proposition  I  have 
indicated|  viz,^  whether  in  the  light  of  jurisdiction  generally  the 
Revenue  Court  is  amenable  to  the  High  Court?    I  rather  incline 
to  the  opinion  that  as  a  jurisdiction  the  Revenue  Court  is  not  sub* 
ordinate  .to  the  High  Court.    The  policy  of  the  Act  (upon  which 
I  express  no  opinion)  was  clearly  to  exclude  all  interference  what- 
ever by  the  Civil  Courts,  and  especially  by  this  High  Court,  for  it 
was  in  consequence  of  judgments  by  this  Court  which  were  deemed 
inconvenient  by  the  Revenue  authorities  that  the  Rent  Act  XVIII  of 
1873  was  passed.    Therefore  as  a  general  question  I  should  hold  that 
the  Revenue  Courts  were  not  subordinate  to  this  Court,  and  that  con- 
clusion lends  considerable  force  to  the  case  before  us,  seeing  that 
it  was  not  one  which  could  by  any  means  be  brought  under  our 
appellate  or  revlsional  jurisdiction.    Another  diffioulty  has  been 
stated,  viz.f  whether  under  s.  15  of  the  High  Courts'  Act  this 
Court  has  any  control  or  superintendence  over  the  Revenue  Courts. 
That  again  depends  upon  whether  the  Revenue  Courts  are  subject 
to  our  appellate  jurisdiction  within  the  meaning  of  the  Act.  But 
that  again  depends  on  what  is  there  meant  by  ^^appellate  jurisdic- 
tion" ?  Does  it  mean  appellate  jurisdiction  generally,^  or  can  it  be 
held  to  be  understood  as  appellate  jurisdiction  within  the  limited 
meaning  and  application  of  the  Rent  Act?  The  latter,  as  it  appears 
to  me,  cannot  be  taken  as  the  true  construction.  The  kind  of  subor- 
dination and  control  given  us  in  certain  cases  by  the  Rent  Act  is 
something  different  from,  because  less  than,  the  ^^superintendence" 
mentioned  in  s.  15  of  the  High  Courts'  Act.    By  these  remarks 
I  have  indicated  the  doubts  and  difficulties  which  appear  to  me  to 
stand  in  the  way  of  a  distinct  answer  to  Mr.  Justice  Straight's  third 
question,  although,  under  any  circumstances,  I  should  be  opposed 
to  giving  sanction  in  the  present  case. 

Pearson,  J. — I  entertain  no  doubt  that  a  Revenue  Court  is  a 
Civil  Court  within  the  meaning  of  the  term  *'Civil  Court"  as  used 
in  ss.  468  and  469  of  the  Criminal  Procedure  Code.  In  those 
sections  Civil  Courts  are  broadly  distinguished  from  Criminal 
Courts.  There  is  no  reason  to  supposo  that  by  the  terms  ^'any  Civil 
Court"  only  the  ordinary  Civil  Court  is  meant  The  object  in 
view  is  to  prevent  wanton,  groundless  or  malicious  prosecutions  of 
the  offences  therein  mentioned,  by  requiring  the  sanction  of  the 
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Courts  in  or  before  or  agaiDst  whicb  those  o£Fenc6S  may  be  com- 
mitted to  tbe  prosecution  of  them.  It  is  impossible  to  suppose 
thai  the  restriction  thereby  imposed  on  sucb  prosecutions  is  appli- 
cable only  to  such  offences  committed  in  or  before  or  against  the  or- 
dinary Civil  Courts,  and  not  equally  to  similar  offences  committed 
in  or  before  or  against  the  Revenue  Courts  which,  not  less  than  the 
ordinary  Civil  Courts,  try  and  determine  suits  of  a  civil,  nature. 

I  am  of  opinion  that  the  Collector's  order  on  the  petition  pray- 
ing for  sanction  of  prosecution  in  the  case  before  us  cannot  be  held 
to  have  given  the  sanction  prayed  for.  On  the  contrary,  under  a 
mistaken  view  of  the  law,  and  under  an  impression  that  sanction 
was  unnecessary,  that  officer  distinctly  declined  to  give  his  sanc- 
tion, and  left  the  petitioner  to  proceed  in  the  matter  of  his  own 
motion. 

I  am  further  of  opinion  that  sanction  cannot  now  be  retrospec- 
tively given  to  the  present  proceedings,  although  fresh  proceed- 
ings may  be  sanctioned  by  competent  authority.  Sanction  is  an 
easential  preliminary  to  the  institution  of  proceedings  and  the  enter- 
tainment of  a  complaint. 

The  foregoing  remarks  embody  my  views  on  the  three  points 
referred  to  the  Full  Bench. 

Spankib,  J. — I  confess  that  I  entertain  doubts  in  answer  to  the 
first  question  whether  a  Revenue  Court  is  a  Civil  Court  in  the 
sense  of  ss.  4G8  and  469  of  the  Criminal  Procedure  Code.  A 
Revenue  Court  has  been  defined  in  cl.  (9),  s.  3  of  Act  XIX  of  1873. 
In  s,  93  (a)  of  Act  XVIII  of  1873  the  Courts  of  Revenue  are 
distinguished  from  other  Courts^  and  certain  suits  are  made  cogni- 
zable by  Courts  of  Revenue  and  no  other  Courts,  and  as  Courts  they 
have  their  own  procedure,  tside  s.  104  of  the  Act. 

In  s.  204  (a)  if  the  presiding  officer  of  a  Revenue  Court  considers 
that  any  question  or  issue  involving  a  point  of  l^w  is  more  proper  for 
the  decision  of  a  Civil  Court,  such  officer  is  to  act  in  the  manner 
prescribed  by  the  section.  Here  Civil  Courts  are  distinguished  from 
Revenue  Courts.  Again  in  s.  205  (a)  on  a  question  of  a  power  to  take 
cognizance  in  any  suit  instituted  or  on  any  appeal  presented  in  a 
Civil  or  Revenue  Court,  the  Judge  or  presiding  officer  may  refer  the 
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1879  matter  to  the  High  Court  Here  again  Ae  two  Courts  are  clearly  dift- 
Bmprbss  op  ^"go^sl^^d.  8.  435  of  the  Code  of  Criminal  Procedure  in  chapter 
India  XXXII  provides  for  certain  cases  of  contempt  committed  in  th^ 
Sabbokh.  view  or  presence  of  any  Civil,  Criminal,  or  Revenue  Court.  Here 
are  three  Courts  clearly  distinguished.  Bat  under  s.  467,  in  all  of- 
fences under  chapter  X  of  the  Penal  Code,  not  including  those  fall- 
ing within  ss.  485  and  436  of  the  Criminal  Procedure  Code,  no 
complairU  whatever  (except  where  the  proviso  attached  to  the  seotion 
applies)  can  be  entertained  without  the  sanction  or  except  on  the 
complaint  of  the  public  officer  concerned,  or  of  his  official  superior. 
When  we  come  to  the  words  of  s.  468  of  the  Criminal  Procedare 
Code,  the  reference  is  to  the  offences  under  the  sections  cited  before 
or  against  a  Civil  or  Criminal  Court,  and  in  such  cases  sanction  is 
required  and  it  is  the  same  with  s.  469.  If  Revenue  Courts  are  includ- 
ed in  the  word  "  CtinZ,"  why  are  the  three  Courts  distinguished  sepa- 
rately in  s.  435?  It  may  be  asked  why  should  sanction  be  necessary 
in  Civil  Courts  and  not  in  Revenue  Courts?  This  I  cannot  explain : 
nor  am  I  bound  to  explain  the  reason.  But  afker  the  recognition 
by  the  Code  of  the  Revenue  Courts,  something  more  appears  to  me 
to  be  intended  then  the  use  of  the  word  Civil"  as  opposed  to  Cri- 
minal. I  admit  that  in  s.  19  of  the  Penal  Code  Judge''  daiotes  not 
only  every  person  who  is  officially  designated  as  a  Judge,  but  also 
every  person  who  is  empowered  by  law  to  give,  in  any  legal  proceed- 
ing, civil  or  criminal,  a  definitive  judgment,  &c.  But  a  Judge  is 
also  a  public  servant"  (s.  21 ),  and  the  definition  is  intended  to 
apply  to  the  sections  in  the  Penal  Code  which  relate  to  Judges  and 
public  servants,  and  "  Civil'*  is  doubtless  broadly  opposed  to  "  Crimi- 
nal." The  reference  in  s.  2  of  the  Rent  Act  to  this  section  of  the 
Penal  Code  and  the  Illustration  (a)  makes  the  Collector  a  Judge  for 
the  purposes  of  the  Penal  Code  and  no  further.  I  simply  say  that 
8.  435  recognizes  the  three  Courts,  and  ss.  468  and  469  re- 
cognize two  only.  It  may,  howevar,  be  observed  that  s.  643  of 
the  Civil  Procedure  Code,  which  replaces  aa.  16,  17,  and  19  of 
Act  XXIII  of  1861,  provides  the  procedure  in  cases  pending  befon 
any  Court  (to  which  of  ooui'se  the  Code  applies),  when  there  appean 
to  be  sufficient  ground  for  sending  for  investigation  to  any  Magis- 
trate charges  of  certain  offences  under  the  Penal  Code.  As  the 
Courts  have  the  power  to  act  thus  conferred  npon  them  by  i. 
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643  of  Act  X  of  1877,  it  may  be  that  it  was  thought  desirable  that 
Banotioii  should  be  given  in  those  cases  of  oomplaint  in  which  the 
Coort  itself  had  not  taken  action,  and  this  with  a  view  to  check 
baseless  complaints.    But  I  cannot  find  any  such  power  given  by 
the  procedure  in  Revenue  Courts  to  the  presiding  officers  of 
those  Courts.    In  the  draft  of  the  new  Code  of  Criminal  Procedure 
as  amended,  I  find  that  s.  196  amends  ss.  467  and  468,  by 
claases  (b)  and  (c),  so  as  to  prevent  any  possible  doubt  arising  on 
the  point  referred  to  us,  because  it  refers  to  ofi^ences  committed 
before  or  "  against  any  Court,"  and  therefore  all  recogniaed  Courts 
are  included,  and  sanction  of  the  Court  or  of  some  other  Court  to 
which  it  is  subordinate  is  required    In  s.  476  of  the  amended 
draft  Bill  the  words    any  Court"  again  are  usedj  and  any  Courtis 
empowered  to  send  an  accused  to  the  Magistrate.    If  this  were  the 
wording  of  the  present  Code,  and  s.  467  included  all  the  sections 
in  8.  196  of  the  proposed  amended  Act,  then  we  would  have  easily 
disposed  of  the  present  reference,  as  any  Court  could  have  sent  the 
accased  to  the  Magistrate  for  inquiry  on  a  charge  of  giving  false 
evidence    But  under  s.  478  the  words  **any  Civil  Court"  are 
used,  and  a  larger  power  is  given  to  such  Court  in  cases  in  which 
the  offence  is  triable  by  the  High  Court  or  Sessions  Court  exclusive* 
ly.   Here  it  may  be  that,  although  all  Courts  may  send  an  accused 
person  to  the  Magistrate  for  inquiry  into  offences,  only  the  regular 
Civil  Courts  may  in  certain  cases  actually  themselves  commit 
ihe  offenders.    I  may  also  add  that  in  s.  480,  which  is  to  re- 
place s.  435  of  the  present  Code,  in  respect  of  certain  cases  of 
contempt,  the  words  **  Revenue  Court"  are  not  used.  It  is  sufficient 
that  the  offence  is  committed  in  the  view  or  presence  of  any  Court.'^ 
I  think,  therefore,  I  have  shown  that  there  is  some  room  for  doubt 
whether,  under  the  wording  of  ss.  466  and  469  of  the  Criminal 
Procedure  Code  now  in  force,  any  sanction  is  reqdired  before  a 
prosecution  for  giving  false  evidence  in  a  Revenue  Court  is  enter- 
tained.   I  say  room  for  doubt,  for  it  does  seem  anomalous  that  no 
provision  has  been  made  for  such  a  case*as  that  referred  to  us  in  the 
Revenue,  when  full  provision  for  similar  offences  has  been  made  in 
regard  to  the  Civil,  Courts.    I  should  have  been  glad  if  it  had  been 
otherwise  and  to  have  concurred  with  my  honourable  colleagues  oa 
this  question  as  on  the  others  referred  t^  us. 
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In  reply  to  the  second  question  I  do  not  find  that  ihe  CoUeetor't 
endorsement  on  the  petition  for  sanction  amonnts  to,  or  can  be  eoa- 
sidered,  a  sanction  within  the  meaning  of  s.  470  of  the  CrimiBil 
Procedure  Code. 

In  answer  to  the  third  qnestion,  I  consider  that,  if  sanction  a 
necessary,  it  is  too  late  for  this  Conrt  at  this  stage  of  the  ca»  to 
grant  it.  The  blot  oocurs  at  the  outseU  There  was  no  jarisdictiM 
to  entertain  the  complaint  in  the  first  instance,  if  sanction  was  neces- 
sary. The  error  too  was  not  one  that  occurred  after  die  compliint 
was  entertained,  and  therefore  might  be  ccmdoned  under  the  tenns 
and  subject  to  the  proviso  of  s.  283  of  the  Code  of  Criminat 
Procedure. 

I  may  add  that  I  cannot  find  that  the  Board  of  Bevenoe  Iit» 
ever  made  any  rules  under  s.  211  of  Act  XYIII  of  1873  aad 
s.  256  of  Act  XIX  of  1873  for  the  practioe  and  procedure  of 
Revenue  Courts  on  complaints  of  the  nature  before  me. 

Straight,  J.— In  reply  to  the  first  question  submitted  by  meta 
the  Full  Bench  for  its  opinion,  I  have  to  say  thai,  in  my  jod^moi 
the  Revenue  Court  is  a  Civil  Court  in  the  sense  of  ss.  468  aoi 
469,  Criminal  Procedure  Code.  I  think  that  the  mltemative  expres- 
sions '^Civil  or  Criminal  Court*'  are  intended  to  include  all  tribi* 
nals  concerned  in  the  administration  of  Civil  or  Criminal  Justice^ 
before  which  ^^judicial  proceedings'*  are  held,  as  defined  in  the  inter- 
pretation clause  of  the  Criminal  Procedure  Code.  I  have  in  ma 
sought  to  discover  any  intelligible  reason  why  a  distinction  flboald 
have  been  drawn  by  the  Legislative  authorities  between  BeTenns 
Courts  on  the  one  hand  and  Civil  and  Criminal  Courts  on  the  other. 
Sanction  appears  to  be  just  as  desirable  and  necessary  in  either 
ease.  Moreover  by  s.  2.  of  the  Rent  Act  (XVIII  of  1873 J  it  i* 
specifically  provided  that  Illustration  (a)  of  s.  19  of  the  Penal  Code 
shall  be  read  as  if  it  applied  to  that  Act,  the  effect  of  whidi  is  to 
declare  that  a  Collector  exercising  powers  under  Act  XVIII  d 
1873  fas  in  this  case)  is  a  Judge.  Therefore  you  have  a  JndgeT 
and  a  judicial  proceeding"',  which  it  must  be  admitted  isofaCiTil 
character.  It  is  true  that  the  Rent  Act  draws  a  distinction  betvea 
Revenue  and  Civil  Courts,  but  that  is  merely  for  convenience  of  ex- 
pression and  to  avoid  confusion,  and  in  no  way  interferes  with  the 
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Revenue  Court  falling  within  the  generic  term  Civil  Court,  as  used  ^^79 
iu   ss.  468,  469  of  the  Criminal  Procedure  Code.    Consequently  j^^p^^gg 
I  thiuk  the  Collector's  sanction  to  the  institution  of  the  prose-  India 
cution  ou^ht  to  have  been  given,  and  that  without  it  the  whole  of  Sabsukh. 
the  proceedings  before  the  Magistrate  and  the  Court  of  Session 
are  void. 

Ig  auswer  to  the  second  question,  I  am  very  clearly  of  opini- 
on that  the  order  endorsed  by  the  Collector  on  the  complainant's 
petition  can  by  no  twisting  of  terms  or  distortion  of  language  be 
construed  into  a  sanction* 

As  to  the  third  question,  I  do  not  think  that  the  words  "  at  any 
titne'*  in  s.  470,  Criminal  Procedure  Code,  give  the  Court  power, 
after  conviction  and  upon  appeal  or  revision,  to  grant  a  sanction, 
and  so  to  validate  proceedings  otherwise  invalid  from  their  incep- 
tion to  their  close.    It  appears  to  me  tnat,  for  the  purpose  of  deter- 
mining what  those  words  mean,  ss.  468,  469,  and  470  must  be 
read  together,  and  so  treating  them,  the  construction  seems  to  be 
that  a  complaint  for  any  of  the  enumerated  offences  shall  not  bo 
entertained,  except  when  the  sanction  of  the  Court  before  or  against 
which  an  offence  has  been  committed  is  previously  obtained.  In 
other  words,  if  I  take  the  correct  view,  the  required  sanction  is  a 
condition  precedent  to  the  very  first  commencement  of  the  prosecu- 
tion.   The  term  "complaint,"  as  used  in  the  Criminal  Procedure 
Code,  has  a  perfectly  intelligible  meaning  and  require^no  definition 
on  my  part.    A  part  from  this,  it  appears  to  me  there  is  a  provision 
of  the  Code  that  places  any  question  upon  the  point  I  am  now  dis- 
cussing almost,  if  not  entirely,  beyond  dispute.    I  refer  to  s. 
14 '2,  which  enacts  that  nothing  in  that  or  the  preceding  section 
shall  "authorize  a  Magistrate  to  entertain  a  complaint  of  an  offence 
without  sanction,  where  such  offence  by  any  law  in  force  may  not 
be  entertained  without  sanction".    I  may  also  point  out  that  in  s. 
466,  Criminal  Procedure  Code,  the  sanction  there  provided  must 
be  given  "before  the  commencement  of  the  proceedings".  Under  all 
the  circumstances  already  adverted  to,  and  endeavouring  to  place 
a  reasonable  and  practical  construction  on  the  words  ''at  anv  time,'* 
I  cannot  bring  myself  to  give  them  the  enlarged  interpretation  con- 
tended for  by  the  Junior  Government  Pleader.    To  do  so  would 
appear  to  me  to  open  the  door  to  the  very  mischief  the  Act  was 
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1879        intended  to  gnard  against,  namelj,  the  indiscriminate  institatiai  of 
•*MeREss  or    proseention  s  by  private  persons  for  offences  against  public  jmtiee 
laviA      committed  in  contempt  of  and  against  Civil  or  Criminal  Courts, 
Bamdkh.     for  their  own  ends  and  objects,  without  any  check.    If  my  Tkv 
of  the  section  is  incorrect,  then  there  is  nothing  to  prevent  a  persos, 
except  the  watchfobiess  of  the  Magistrate,  from  patting  the  crimi- 
nal law  in  motion  to  harass  or  oppress  another  with  whom  be  has  been 
nnsQCcessful  in  litigation,  and  to  defer  obtaining  or .  attempting  to 
obtain  the  sanction  of  the  Court  before  which  his  suit  has  been 
tried  until  the  latest  possible  moment.    To  my  mind  prosecutioos 
for  the  offences  enumerated  in  s.  468  and  469  must  have  the 
stamp  and  countenance  of  the  offended  Conrt,  otherwise  they  fidl 
the  ground.  My  answer  therefore  to  the  third  question  submitted  is 
in  the  negative.    Upon  receipt  of  the  decision  of  the  FuU  Beodi, 
I  will  dispose  of  the  appeal. 

Oldfikld,  J. — I  quite  concur  in  the  view  of  the  law  taken  by 
Mr.  Justice  Straight. 

The  case  having  been  returned  to  the  Judge  making  the  refer- 
ence, the  following  order  was  made  : 

Steaight,  J.— The  practical  effect  of  the  decision  of  the  FoB 
Bench,  upon  my  reference  of  this  case,  is  that  the  whole  of  the 
proceedings  against  the  appellants  from  the  commencement  mutt 
be  quashed  ;  the  investigation  before  the  Magistrate  and  the  tritl 
in  the  Sessions  Court  being  invalid  by  reason  of  the  absence  of  tin 
Collector's  sanction  to  the  institution  of  the  prosecution.  Tba 
charge  is  of  so  serious  a  character  that  the  matter  cannot  be  allowed 
to  rest,  and  in  the  interest  of  public  justice  it  is  ^sential  that  ib 
accused,  who  seem  to  have  been  most  properly  convicted  on  the 
facts,  should  not  escape  by  reason  of  the  technical  difficulty  diat  bts 
arisen.    There  must,  therefore,  be  a  retrial,  and  I  accordingly  onkr 
that  the  record  be  remitted  to  the  Magistrate  of  the  District  thnn^ 
the  Sessions  Judge.   Application  must  be  made  to  the  Collector  fer 
his  sanction  to  the  proceedings,  and  his  attention  must  of  conrae  h% 
called  to  the  judgment  of  this  Court  as  to  the  legal  necessity  for  iU 
being  given.    When  the  sanction  has  been  obtained  the  proseon- 
tion  must  be  continued  in  ordinary  course  to  oommittal,  and  aiiir 
that  to  trial  before  the  Court  of  Session.    Of  course  shoald  tke 
accused  be  again  convicted  the  Sessions  Judge  will,  in  inflirfM* 
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punishment,  have  regard  to  the  length  of  time  during  which  they 
laare  already  undergone  imprisonment. 


Before  Sir  Robert  Stuart,  Kt  ,  Chief  Justice,  Mr.  Justice  Pearson,  Mr.  Justice 

Spankie,  and  Mr.  Justice  Oldfidd, 
JAGAN  NATH  PANDAY  (plaintipp)  v.  PRAG  SINGH  (dependant).* 
Crani  of  land  exempt  from  revenue^  Grant  of  land  exempt  from  rent-^  Regulation 
XIX  0/1793,  s.  lO-Regulation  XII  of  1795,  t.  10— ^c*  XVJII  of  1878 
iN.'W.  P.  Rent  Act),  ss.  30,  95-^ Act  XIX  of  1873  (iV.-  W.  P.  Land  Revenue 
Act),  ss.  79,  2il  ^Jurisdiction  of  Civil  Court. 

The  plaintiff  in  thia  suit  claimed  the  posaession  of  certain  land  in  virtue  of  a 
Snmt  thereof  to  him,  not  merely  of  the  proprietary  right  in  such  land,  but  of  the 
rents  of  the  same  nndiminished  by  the  payment  of  the  revenue  assessed  thereon, 
wbich  the  grantor  took  upon  himself  to  pay. 

Held  by  Sthart,  C.  J.,  Pbabson,  J.,  and  Oldpikld,  J.,  that  the  grant  was 
null  and  void  and  liable  to  resumption,  with  reference  to  ss.  10  of  Regulation  XIX 
of  1793  and  Regulation  XLI  of  1795,  and  s.  30  of  Act  XVIII  of  1873  and  a.  79  of 
Act  XIX  of  1873. 

Per  Spaneie,  J.  tbat  the  question  whether  the  grant  was  null  and  void  with 
reference  to  those  Regulations  and  Acts  did  not  arise,  as  the  grant,  on  the  facts 
found  by  the  Court  below,  was  not  one  within  the  terms  of  those  Regulations, 

Held  per  Stuart,  C.  J.,  Pearson  J ,  and  Spankie,  J.  that  the  suit  was  cog* 
nizable  by  the  Civil  Courts. 

Tais  was  a  suit  for  the  possession  of  twenty-nine  bighas,  ten 
biswas,  of "  krishnarpan*^  land.  The  plaintiflf  stated  in  his  plaint 
that  the  land  in  suit  was  granted  to  him  by  Rajah  Ramadhin  Singh, 
whom  the  defendant  Sheobachan  Kuar  represented,  as  krishnar^ 
patiy^  that  he  had  enjoyed  the  profits  of  the  land,  and  that  on  his 
instituting  a  suit  for  arrears  of  rent,  Sheobachan  Kuar  intervened 
and  denied  that  he  was  in  possession  of  the  land.  Sheobachan  Kuar 
set  up  as  a  defence  to  the  suit  that  Ramadbin  Singh  had  not  granted 
the  land  to  the  plaintiflf  as  kri$hnarpan,''  that  the  plaintiff  had 
not  obtained  possession  of  the  land,  and  that  the  grant,  even  if  it 
were  made,  was  invalid.  Prag  Singh,  who  had  purchased  the  rights 
and  interests  of  Sheobachan  Singh  in  the  village  in  which  the 
land  in  suit  was  comprised  in  the  execution  of  a  decree,  set  up  th« 
same  defence  to  the  suit.  The  Court  of  first  instance  fixed  as 
issues,  (i)  Oonld  Ramadbin  gingh  make  a  grant  of  the  land  as 

•  Second  Appeal  No.  Z$l  of  1878,  from  a  decree  of  M.  Brodhurst.  Esq.,  Judtre  of 
Bmaree,  dated  the  6th  March,  1878,  reversiug  a  decree  of  Kai  Bakhtawar  Sin  gh, 
Ssbordinate  Judge  of  Bensres,  dated  tkt  11th  JJeeenaher,  1S76. 
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AmAnarj^an",  and  did  he  make  such  a  grant  in  the  plaintiff*8 
favour,  and  has  the  plaintift  been  in  possession  of  the  land  in  virtue 
of  the  grant,  and  (ii)  If  the  grant  were  made,  can  Sheobachan  Kuar 
resume  the  land.  With  reference  to  these  issues  the  Court  of 
first  instance  found  that  Ramadhin  Singh  had  made  a  chari- 
table gift  of  the  laud  to  the  plaintiflf  by  way  of  "  krishnarpan,^ 
that  mutation  of  names  had  been  effected,  and  that  the  grantoehad 
received  the  profits  of  the  land  through  the  agents  of  the  grantor. 
The  Court  then  made  the  following  observations  on  the  issues: 
"  The  reason  why  the  Deputy  Collector  first  refused  to  enter  the 
plaintiff's  name  was  that  it  was  not  represented  to  that  oflScer 
what  arrangement  had  been  made  for  the  payment  of  the  Govern- 
ment revenue,  and  it  was  not  until  the  presentation  of  an  applica- 
tion by  the  Rajah's  agent  and  the  verification  of  the  petitions  of 
both  parties  that  the  Deputy  Collector  gave  orders  for  mutation  of 
names,  the  aforesaid  application  being  to  the  effect  that  the  Kajah 
had  merely  made  a  grant  of  his  own  title  and  the  Government  re- 
venue would  not  at  all  thereby  suffer,  that  the  proprietor  of  the 
village  w  a  responsible  for  it  as  formerly,  and  that  the  grantee  would 
merely  retain  the  title  of  the  grantor  :  in  these  Provinces,  charita- 
ble grants  of  lands  are  generally  made  to  the  Brahmins  by  Rajahs 
and  zamindars  out  of  their  estates,  and  the  grantees  are  allowed 
to  remain  in  possession  and  their  possession  has  also  been  con- 
firmed :  now,  inasmuch  as  Sheobachan  Kuar's  ancestor  made  a 
gift  to  plaintiff  of  the  title  to  the  profits  of  the  land,  the  said  Sheo- 
bachan Kuar  cannot  resume  that  title  :  moreover  the  grant  being 
a  charitable  gift  (dan)  cannot  be  revoked,  in  accordance  with  the 
Hindu  law  :  there  -can  be  no  doubt  that  the  owner  of  the  village 
had  the  power  to  make  a  gift  of  whatsover  title  he  possessed,  for 
his  own  benefit  in  the  nest  world".  On  appeal  by  Prag  Singh 
the  lower  appellate  Court  found  that^  the  land  had  been  granted  to 
the  plaintiff  as  "  krishnarpan,^^  about  eleven  years  before  the  suit 
was  brought,  but  that  the  plaintiff  had  not  been  put  in  possession 
of  the  land,  that  he  had  not  collected  the  rents  of  the  land  from 
the  ryots,  but  that  such  rents  had  been  collected,  together  with 
the  rents  of  the  other  lands  of  the  village,  by  the  agents  of  the 
grantor,  and  that  such  agents  occasionally  paid  a  portion  of  the 
moneys  so  acquired  to  the  plaintiff.   It  held,  with  reference  to  ea 
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10  of  Regulation  XIX  of  1793  and  Regulation  XLI  of  1795,  that 
ibe  grant  was  nnll  and  void,  and  dismissed  the  plaintifi's  snit,  with 
the  following  remarks  :  "  I  find  that  Rajah  Ramadhin  Singh 
was  not  empowered  to  make  a  grant  of  krishnarpati*^  land, 
and  that  though  Jagan  Nath  Pandaj  may  possibly  have  sometimes 
received  cash  from  the  Rajah^s  karinda^  while  that  person  reah'sed 
from  the  ryots  who  cnUivated  the  land  in  suit,  he,  Jagan  Nath 
Panday,  was  never  actually  placed  in  possession  of  the  land,  and, 
with  reference  to  these  remarks,  I  allow  the  appeal  and  reverse  the 
judgment  of  the  lower  Court." 

The  plaintiflF  appealed  to  the  High  Court.  The  appeal  eame  for 
hearing  before  a  Division  Bench  composed  of  Pearson,  J.,  and 
Oldfield,  J,,  which  referred  to  the  Full  Bench  the  questions  whether 
the  grant  was  null  and  void,  and  whether  the  suit  was  maintain- 
able and  properly  instituted  in  the  Civil  Court,  the  order  of  refe- 
rence being  as  follows  : 

Oldfield,  J. — ^The  suit  has  been  brought  by  tlie  plaintiff  to 
recover  possession  of  certain  krishnarpaUy  or  rent-free,  land,  on  the 
ground  that  a  grant  thereof,  exempt  from  the  payment  of  rent  to  the 
grantor,  was  made  to  him  by  the  former  ownei:.  Rajah  Ramadhin, 
and  that  the  defendant  who  has  purchased  the  estate  in  which 
the  land  is  situated  has  dispossessed  him.  It  seems  sufficiently 
shown  that  there  was  a  complete  gift  of  this  land  to  the  plaintiff 
On  the  part  of  the  Rajah,  his  name  was  entered  in  the  revenue 
papers  in  respect  of  the  holding,  and  the  rents,  though  collected  by 
the  Rajah's  agent,  were  collected  on  the  plaintiff's  behalf,  and  fur 
his  benefit  and  enjoyment,  but  a  question  arises  whether  the  grant 
is  one  of  those  which  are  null  and  void  by  the  express  provisions 
of  the  law. 

The  law  applicable  to  the  province  of  Benares  is  Regulation 
XL!  of  1795,  B.  10,  which,  mutatis  mutandis,  re-enacts  s.  10, 
Regulation  XIX  of  1793,  and  by  it  all  grants  for  holding 
land  exempt  from  the  payment  of  revenue,  whether  exceeding  or 
under  fifty  bighas,  that  have  been  made  since  the  beginning  of  the 
Fasli  year  1196,  or  that  may  be  hereafter  made,  by  any  other  autho- 
rity than  that  of  the  Governor-General  in  Council,  are  declared 
null  and  Toid,  and  no  length  of  possession  shall  be  hereafber  con- 
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1879        sidered  to  give  validiJby  to  any  snch  grant,  either  with  regard  to 
Jaoan  Nath*        property  in  the  soil  or  the  rents  of  it ;  and  every  person  who 
Fandat      now  possesses  or  may  succeed  to  the  proprietary  right  in  any  estata, 
Pbaq  Sikoh,    or  who  now  holds  or  may  hereafter  hold  any  estate  in  farm  of  Gov- 
ernment,  or  of  the  proprietor,  or  any  other  person,  and  every  offi- 
cer of  Government  appointed  to  make  the  collections  from  any  estate 
or  talfiq  held  khas,  is  authorized  and  required  to  collect  the  wnts 
from  such  lands  at  the  rates  of  the  pargana,  and  to  dispossess  tho 
grantee  of  the  proprietary  right  in  the  land,  and  to  re-annex  it  to 
the  estate  or  tal6q  in  which  it  may  be  situated,  without  making 
previous  application  to  a  Court  of  Judicature,  or  sending  previoni 
or  subsequent  notice  of  such  dispossession  or  annexation  to 
any  officer  of  Qovernment.    The  invalidity  of  these  revenuc-freo 
grants  was  affirmed  by  s.  28,  Act  X  of  1859,  the  only  alter- 
ation in  the  law  being  that  the  proprietor  was  henceforth  to  dis* 
possess  and  collect  the  rents  and  re-annex  the  land  to  the  estate  by 
application  to  tho  Collector  and  not  on  his  own  authority.  Then 
g.  30,  Act  XVIII  of  1873,  and  s,  79,  Act  XIX  of  1873,  were  enacted 
as  follows       An  J  whereas  all  grants  X^hether  in  writing  or 
otherwise)  for  holding  land  exempt  from  the  payment  of  rent 
which  have  been  made  since  the  first  day  of  December,  1790,  by  any 
authority  other  than  that  of  the  Governor- General  in  Council,  were 
declared  by  Bengal  Regulation  XIX  of  1793^  section  10,  to  hm  null 
and  void,  and  like  provisions  have  been  by  divers  Regulations 
applied  to  the  several  parts  of  the  territories  to  which  this  Act  ex- 
tends, and  the  said  Regulation  XIX  of  1793  also  provided  that  no 
length  of  possession  should  be  considered  to  give  validity  to  any 
such  grant,  either  with  regard  to  the  property  in  the  soil  or  the  rents 
of  it«,  it  is  hereby  enacted  as  follows'* : — and  then  follow  provisions 
for  the  resumption  of  such  grants*    It  will  be  seen  that  the  kn- 
guage  of  the  above  sections  differs  from  that  of  the  old  Regula- 
tions to  which  they  refer  in  this  important  particular,  namely, 
that  whereas  the  grants  in  the  old  Regulations  are  called  grants  of 
land  held  exempt  from  payment  of  revenue,  the  same  grants  are 
referred  to  in  Acts  XVIII  and  XIX  of  1873  as  grants  of  land 
exempt  from  the  payment  of  rent. 

The  question  which  arises  in  the  case  before  us  is  whether  the 
grant,  which  appears  to  be  one  of  the  proprietary  right  in  oertaia 
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land  incladed  in  the  area  of  a  revenne  paying  estate,  without  any  ^^^^ 
reserration  of  rent  to  the  grantor,  but  which  is  not  claimed  to  be  ,  ^  „ 
held  exempt  from  payment  of  revenue  to  Government,  is  to  be  rAnoAr 
considered  to  be  one  of  those  grants  to  which  the  laws  above  cited  pjiaq  Sikoh, 
apply.  Before  the  enactment  of  Acts  XYIII  and  XIX  of  1873 
it  was  a  muoh  vexed  question  whether  the  Begulations  were  not 
intended  to  apply  only  to  grants  of  land  exempt  from  payment  of 
revenue,  as  something  different  from  rent,  and  to  grants  where  tlie 
land  had  been  separated  from  the  revenue  paying  area»  and  there- 
fore not  to  such  a  grant  as  we  have  before  us  ;  and  the  question 
will  be  found  fully  argued  in  the  case  reported  in  9  Weekly  Reporter, 
page  1.  It  was  there  held  by  the  Calcutta  High  Court,  though 
some  of  the  Judges  dissented,  that  'Hhe  grant  by  a  zemindar 
for  valuable  consideration  of  a  piece  of  land  to  be  held  wittiout 
payment  of  rent  is  valid,  as  against  the  heir  of  the  grantor  or  a 
purchaser  from  him  by  private  sale  of  the  zemindari,  and  that  under 
s.  10,  Regulation  XIX  of  1793,  such  heir  or  purchaser  is  not 
entitled  to  resume  the  land."  But  on  the  other  hand,  there  is  a  deci. 
non  of  the  Sudder  Dewany  Adawlat,  North-Western  Provinces, 
Jane  8th,  1865  (1),  which  appears  to  hold  that  grants  of  land  exempt 
from  the  payment  of  rent  are  such  as  were  contemplated  by  the 
old  Regulations,  and  are  null  and  void,  but  the  current  of  the  pre- 
vious decisions  seems  certainly  opposed  to  this  view,  as  also  is  a 
reported  case  of  a  later  date  of  this  Court,  No.  1503,  March  27th, 
1863  (2). 

It  may  be,  however,  that  it  was  the  intention  of  the  Legislature 
by  importing  into  s.  30,  Act  XVIII  of  1873,  and  s.  79,  Act  XIX  of 
1873,  the  words  exempt  from  the  payment  of  rent,"  in  referring 
to  the  law  of  the  old  Regulations,  to  set  the  matter  at  rest,  and  to 
make  grants  of  laaJ  exempt  from  the  payment  of  rent,  such  as  the 
one  in  question,  null  and  void,  or  it  may  be  that  a  suit  of  this 
nature  is  not  now  maintainable  in  a  Civil  Court,  with  reference  to 
other  provbions  of  Acts  XVIH  and  XIX  of  1873. 

The  Senior  Oovemment  Plecder  (Lala  Jualn  Prasad)^  Munshi 
Hanuman  Prasad,  and  Pandit  Bishamhhar  Nath,  for  the  appellant. 

The  / unior  Government  Pleader  (Babu  Dwarka  Nath  Banarji) 
and  Pandit  AjudMa  Hath,  for  the  respondent. 

(1)  S.  D.  A.,  N,-W.  P.,  1865,  p.  383.       (2;  H.  C.  R.,  N.-W.      1868,  p.  186. 
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i87>  The  following  judgments  were  delivered  by  ihe  Full  B^ch : 

Jaoah  Nath  Stuart,  C.  J.  —I  am  quite  clear  that  the  Civil  Court  could 
FAJKDAt      entertain  this  suit,  and  on  this  point  I  agree  with  Mr.  Justice 

PaAQ  Singh.  Pearson  that  the  contention  to  the  contrary  is  so  unreasouable  as 
to  be  at  once  rejected.  It  could  not  for  a  moment  be  argued  that  the 
plaintiflTs  claim  comes  within  the  express  words  either  of  s.  95, 
Act  XVIII  of  1873,  or  of  s.  79,  Act  XIX  of  1873,  nor  could  it 
be  shown  to  do  so  within  the  meaning  of  these  two  sectious,  because 
under  these  Acts  an  application  for  resumption  of  a  grant  of  this 
nature  might  have  been  preferred  to  the  Revenue  Court  by  tho  far- 
mer owner,  Kajah  Ramadhin  Singh. 

As  to  the  subject  of  the  suit  itself,  I  am  very  much  of  Mr.  Jus- 
tice Spankie's  opinion  that  the  Regulations  and  Acts  mentioned  in 
the  referring  order  do  not  apply  to  it,  or  at  least  are  not  necessary 
to  its  disposal,  for  on  the  facts  found  by  the  Judge  the  plaintiff  has 
in  special  appeal  evidently  no  case  whatever.  But,  assuming  that 
the  Regulations  and  Acts  referred  to  apply,  I  am  clearly  of  opinion 
that  they  must  be  read  so  as  to  render  this  grant  null  and  vcid.  I 
must,  however,  observe  that,  for  the  purposes  of  such  a  case  as  thi^, 
tho  diflPerence  between  the  languaire  of  tho  two  old  Regulations 
referred  to  and  that  to  be  found  in  Acts  XVIII  and  XIX  of  1873 
is  in  my  opinion  more  apparent  than  real.  S.  10,  Regulation  XI X  of 
1793,  which  is  re-enacted  by  s.  10,  Regulation  XLI  of  1795,  enacts 
and  declares  that  all  grants  for  holding  land  exempt  from  the  pay- 
ment of  revenue,  whether  exceeding  or  under  fifty  bighas,  that  have 
been  made  since  the  beginning  of  the  Fasli  year  1 196,  or  that  may 
be  hereafter  made,  by  any  other  authority  than  that  of  the  Governor- 
General  in  Council,  are  null  and  void,"  and  it  then  goes  on  to  make 
the  following  important  and  general  declaration  that  "  no  length 
of  possession  shall  be  hereafter  considered  to  give  validity  to  any 
such  grant,  either  with  regard  to  the  property  in  the  soil  or  th  renii 
of  and  further  on  the  Regulation  provides  that,  "Every  office^ 
of  Government  appointed  to  make  collections  from  any  estate  or 
tiiluq  held  khas  is  authorized  and  required  to  collect  the  nnU  from 
such  lands  at  the  rates  of  the  pargana,  and  to  dispossess  the  grau- 
tee  of  the  proprietary  right  in  the  land,  and  to  re-annex  it  to  the 
estate  or  taluq  in  which  it  may  be  situate,  without  making  a  pre- 
vious application  to  a  Court  of  Judicature,  or  sending  previous  or 
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Biibsequeni;  notice  of  such  dispossession  or  annexation  to  any  oiBcer 
of  Qovemment."  It  appears  to  me  that  these  enactments  destroy 
every  possible  right  and  interest  which  the  grantee  might  have 
claimed  in  the  subject  of  the  grant,  including  not  only  land  exempt 
from  the  payment  of  revenue  but  land  out  of  which  rents  might  be 
collected)  and  that  therefore  Acts  XVIII  and  XIX  of  1873  merely 
re-enact  what  had  previously  been  the  law,  by  necessary  constructioUi 
under  the  Regulations  referred  to.  In  my  view  of  the  case^  there- 
fore, the  plaintiff's  suit  and  also  the  appeal  to  the  Division  Bench 
should  be  dismissed. 

PSABSON,  On  the  first  of  the  two  questions  referred  to  the 
Full  Beach,  my  opinion  is  that  the  grant  claimed  in  this  suit  is  null 
and  void.  The  grant  was  not  merely  a  grant  of  the  proprietary 
right  in  the  land,  which  was  the  subject  of  it,  but  it  was  intended  to 
convey  the  grantee  the  whole  yield  or  rent  of  the  land  undiminished 
by  the  payment  of  the  Qovemment  revenue  thereon  assessed,  which 
llie  grantor  took  upon  himself  to  pay^  There  was  no  intention  to 
injure  or  defraud  the  Qovemment,  but  the  effect  of  the  arrange- 
ment was  to  shift  the  payment  of  the  revenue  from  the  land  itself 
on  to  the  shoulders  of  the  grantor.  L  concur  with  the  District  Judge 
in  the  view  that  the  grant  was  illegal  under  the  laws  cited  by  him 
and  is  liable  to  resumption.  The  Legislature  apparently  holds 
every  bit  of  land  to  be,  as  it  were,  hypothecated  for  the  revenue 
due  from  it,  and  will  not  allow  the  burden  to  be  shifted  elsewhere* 

On  the  second  question  raised  by  the  referring  order,  1  am  not 
prepared  to  hold  that  the  suit  is  not  cognizable  by  the  Civil  Court. 
It  must  be  admitted  that  the  loose  langiiage  of  s.  95  of  Act 
XVIII  of  1873  affords  some  ground  for  the  cohteiition  that,  inas^ 
much  as  to  application  for  the  resumptioti  of  the  grant  might  have 
been  preferred  to  the  Revenue  Court  by  the  grantor,  therefore  this 
mt  by  the  grantee  to  be  maintained  in  possession  of  the  grant  is 
Qiduded  from  the  cognizance  of  the  Civil  Courts ;  but  the  contention 
is  so  unreasonable  that  one  feels  bound  to  reject  as  unreasonable 
toy  eonstraotion  of  the  language  of  the  section  which  would  sup- 
port it^ 

Bpahkis,  J.^The  learnt  Judges  who  refer  this  cam  for  the 
•pinion  of  the  Full  Bench  remark  that  the  question  for  consider- 
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1879  fttion  is  whether  the  granty  which  appears  to  be  one  of  proprietary 
— — — •  right  in  certain  land  indaded  in  the  area  of  a  revenue  paying 
^^Paw^V"  estate,  without  any  reservation  of  rent  to  the  grantor,  but  which  is 
Pbao  sliTOH         claimed  to  be  exempt  from  payment  of  revenue  to  Gtevemment^ 

is  to  be  regarded  as  one  of  those  grants  to  which  RegnlatioDfl  XIX 

of  1793  and  XLI  of  1795  and  Acts  XVIII  and  XIX  of  1873  apply. 

We  are  also  asked  whether  the  plaintiff's  suit  is  maintainable  and 

properly  instituted  in  the  Civil  Court 

The  terms  of  the  Regulations  are  that  all  grants  for  holding 
land  exempt  from  payment  of  revenue,  whether  exceeding  or  under 
fifty  bighas  (1),  that  have  been  made  since  the^  beginning  of  theFasli 
year  1196,  by  any  other  authority  than  that  of  the  Governor-Oene- 
ral  in  Council,  are  declared  null  and  void,  and  no  length  of  posses- 
sion shall  be  hereafter  considered  to  give  validity  to  anysnch 
grant^  either  with  regard  to  the  property  in  the  soil  or  the  rents  of  ii 
8.  30,  Act  XVIII  of  1873,  and  s.  79,  Act  XIX  of  1873,  recite  that 
^'  Whereas  all  grants  (whether  in  writing  or  otherwise)  for  holding 
land  exempt  from  the  payment  of  rent  which  have  been  nuule 
since  the  first  day  of  December,  1790,  by  any  authority  other  than 
that  of  the  Governor-General  in  Council,  were  declared  by  the 
Bengal  Regulation  XIX  of  1793,  s.  10,  to  be  null  and  roid,  and 
like  provisions  have  been  by  divers  Begulations  applied  to  the 
several  parts  of  the  territories  to  which  this  Act  extends,  and  the 
said  Regulation  XIX  of  1793  also  provided  that  no  length  of 
possession  should  be  considered  to  give  validity  to  any  sach  grant, 
either  with  regard  to  the  property  in  the  soil  or  Uie  rents  of  it, 
it  is  hereby  enacted' '  &o.  &c.  &c.  Undoubtedly  there  is  a  difference 
between  the  Regulations  and  Acts.  In  the  former  the  grants  are 
spoken  of  as  exempt  from  the  payment  of  revenue,"  and  in  the 
latter  as    exempt  from  the  payment  of  renf 

The  learned  Judges  remark  that  before  the  enactment  of  Acts 

XVIII  and  XIX  of  1873  it  was  a  much  vexed  question  whether 

the  Regulations  were  not  intended  to  apply  only  to  grants  of  hmd 

exempt  from  the  payment  of  revenue,  as  some  thing  difierent  bom 

rent,  and  to  grants  when  the  land  has  been  separated  firom  Uie  rmnoe 

(1)  Koto  by  the  Jaage.-In  s.  10,    boft  Begolatioa  XLI  of  1795  is 
Begolation   XIZ  of  1798,  whether    particuUtfly  conoemad      Uiif  CMe. 
exceeding  or  under  one  himdred  bighas  t 
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paying  area,  and  therefore  not  to  such  a  grant  as  the  one  set  up  in 
thia  case.  They  refer  to  the  decision  of  the  Calcutta  High  Court  in 
Muhammad  Ahil  v.  Aiod-unrmsa  Bibee  (l),  and  to  a  decision  of  the 
Sudder  Dewany  Adawlat,  North- Western  Provinces,  Rajah  Dilsukh 
Bai  y.  Kurban  Ah  (2),  and  to  one  of  this  Court  in  Ahmad^lah 
T.  MUhoo  LcUl  (3).  In  the  first  oited  case  it  was  held  that  a  grant 
by  a  zemindar  for  valuable  oonsideration  of  a  piece  of  land  to  be 
held  without  payment  of  rent  is  valid  as  against  the  heir  of  the 
grantor  or  a  purchaser  from  him  by  private  sale  of  the  zemindari, 
and  that  under  s.  10,  Regulation  XIX  of  1873,  such  heir  or  purchaser 
is  not  entitled  to  resume  the  land.  The  Calcutta  High  Court's 
ruling  has  all  the  weight  of  authority,  and  the  decision  of  the 
Chief  Justice,  Sir  Barnes  Peacock,  appears  to  me  to  be  unanswer- 
able. 

It  must,  however,  be  admitted  that  s.  30  of  Act  XVIII 
of  1873,  and  the  corresponding  section  of  Act  XIX  of  1873, 
have  adopted  the  view  taken  by  the  Sudder  Dewany  Adaw- 
lat  of  these  Provinces  in  their  decision  cited  above,  and  have 
declared  that  the  former  Regulations  referred  to  rent  and  not  reve- 
nue, and  therefore,  assuming  that  the  Legislature  is  authorized  to 
interpret  s.  10,  Regulation  XIX  of  1873,  as  it  pleases,  we  probably 
are  bound  to  give  effect  to  the  law  as  it  is  laid  down  in  these  later 
Acts.  I  do  not,  however,  think  that  we  need  consider  this  part  of 
the  case  at  greater  length,  for  I  doubt  whether  the  Regulations  or 
the  Acts  apply  to  the  particular  case  before  us.  The  appeal  was 
one  from  an  appellate  decree,  and  I  observe  that  the  Judge  finds 
as  a  fact  that  Jagar  Nath  Panday  was  never  put  in  posses  ^ 
sion  of  the  land :  that  the  rents  of  the  land  in  dispute  were  col- 
lected along  with  the  rents  of  the  other  lands  of  the  village  by  the 
Raj^*8  agent,  by  whom  a  part  of  the  money  thus  collected  was 
occasionally  paid  to  Jagar  Nath  Panday.  It  would  also  seem  that 
the  revenue  of  the  land  was  paid  by  the  Rajah  to  Government  (this 
iadeed  is  shown  by  the  proceedings  before  the  Deputy  Collector), 
and  the  rent  of  the  land  in  dispute  was  collected  as  usual  by  his 
agent,  and  therefore  all  that  the  plaintiff  acquired  by  the  transac- 
tion was  a  portion  of  the  share  of  the  produce  of  the  land  which 

(1)  9  W.  B.  1.        (2)  S.  D.  A.,  W..W.  P.,  16e5,  p.  333. 
(3)  B.  C.  B.,  N.-W,  P.,  1868,  p.  m. 
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would  otherwise  have  been  retained  by  the  Rajah  himflelf.  It  was 
as  if  a  portion  of  the  zemindar's  own  income  was  reserved  as  a  cha- 
ritable allowanoe  for  Jagar  Nath  Panday.  It  was  not  even  assigned 
by  any  written  instrument.  If  this  was  the  position,  I  do  not  con- 
sider that  there  was  any  grant  within  the  terms  of  Begdatkm 
XL^  of  1793  as  extended  to  Benares  by  Regulation  XLI  of  1795, 
and  I,  therefore,  do  iiot  think  that  those  Regulations  or  the  Acts  of 
1873  would  apply  to  the  case.  The  sait  appears  to  have  been  one 
with  which  a  Civil  Court  had  jurisdiction  to  deal 

Oldfield,  J.— S.  30,  Act  XVIII  of  1873,  and  s.  79,  Act  XIX 
of  1873,  deelare  grants  of  land  exempt  from  the  payment  of  rent 
to  be  null  and  void  and  resumable,  with  the  exception  of  the  rent 
free  grants  especially  reserved  from  the  application  of  s.  79  by  Ae 
provisions  of  ss.  80, 81,  82,  Act  XIX  of  1873.  The  plaintiff,  there- 
fore, cannot  succeed  in  his  suit. 


APPELLATE  CIVIL. 

December  11.  . 

— —  Before  Mr.  Justice  Peawson  and  Bir.  Jwitce  SttaighL 

&AFDAR  AU  KHAN  (Plaimtifv)  t>.  LACHMAN  DAS  and  othibs 
(Dbfkndamts),* 

fieleate^RecepiioH  in  evidence  of  Unsiamped  and  Unregittered  Doctment—A/feai^ 
f  raud— Act  VI 11  of  1869  {CitH  Procedure  Code),  s.  ZBO-Act  X  o/18T7  {CivU  P^ 
cedure  Code)^  s,  578 — Stamp^Registration^Mortga^, 

In  June,  1875,  L  executed  a  bond  io  favour  ol  <S  in  which  he  mortgtged, 
amongst  other  property,  a  Tillage  callecl  Chand  ^hera,  as  security  for  the  payment 
of  certain  moneys.  He  snbseqaently  sold  such  Tillage  to  J,  concealing  the  fict 
that  it  had  been  mortgaged  to  S.  On  this  fact  coming  to  the  knowledge  of  il,  he 
threatened  L  with  a  criminal  prosecution,  whereupon  L  proposed  to  5  in  writing  that 
the  security  of  a  share  in  a  Tillage  called  Eelsa,  which  he  alleged  was  hit  property 
should  be  substituted  for  the  security  of  Chand  Khera.  5  accepted  this  propostl 
by  a  letter  in  which  he  referred  to  L'e  proposal  in  terms.  It  subsequently  appeared 
that  the  share  in  Eelsa  did  not  belong  to  £  but  to  another  person.  5  haTiog  soed 
upon  his  bond,  claiming  to  enforce  thereunder  a  lien  upon  Chand  Ehera^  il  »et  op 
as  a  defence  to  the  suit  that  5  had  agreed  to  substitute  KeUa  for  Chand  Kbera  in 
the  bond,  producing  S*«  letter  as  evidence  of  the  agreement  Held  that  Mch 
letter  operated  as  a  release  and  shoi^ld  therefore  have  been  stamped  and  teg^ 
tered. 

,  t-*J?^'"'  Appeal.  No.  72  of  1879,  from  a  decree* of  Maulvi  Bf uhammad  Ssmi  ol' 
X^h  Ehan,  Subordixutt^  Judge  of  MocadAbad,  dftted  the  SUt  March,  1879. 
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HM  also  that  an  objection  may  properly  be  taken  in  a  Coort  of  first  appeal  to 
n  unstamped  document,  and  such  Court  is  bound  to  entertain  the  objection  and 
uAj  direct  that  the  document  be  stamped  and  the  penalty  imposed. 

Htld  also  that  V»  fraud  vitiated  agreement  to  substitute  the  security  of 
Kelsa  for  the  security  of  Chand  Ehera  in  the  bond,  and  8  was  entitled,  notwith- 
standing A  might  have  purchased  the  latter  property  in  good  faith,  to  the 
eoiorcement  of  the  lien  created  thereon  by  the  bond. 

Mark  Ridded  Carrie  v.  8,  V.  Afutu  Jlamm  CheUy  (1)  discussed. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Oourt  to  which  the  plaintiff 
appealed  from  the  decree  of  the  Court  of  first  instance. 

Mr.  Conlan  and  Munshi  Hanuman  Prasad^  for  the  appellant. 

Pandit  Bishambhar  Nathj  Babu  Ralan  Chand,  and  Shah  Asad 
Aliy  for  the  respondents. 

The  judgment  of  the  High  Court  (Pbarson,  J.  and  Straioht, 
J.)  was  delivered  by 

Stbaiqht,  J. — This  was  a  suit  brought  by  the  plaintiff^  appel- 
lant^  to  reoover  the  sum  of  Bs.  20y375|  principal  and  interest,  on  a 
bond  dated  the  18th  of  June,  1875,  executed  by  the  defendant 
Afzal  ^li.  The  plaintiff  aliso  sued  the  defendant  Lachman  Das 
for  the  amount  under  another  bond  of  the  same  date,  whereby  he 
had  given  security  for  the  loan  and  interest,  and  hypothecated  cer« 
tain  properties  scheduled  in  the  deed,  including  20  biswas  of  mauza 
Chand  Khera,  pargana  Amroha,  the  bounds  and  limits  whereof  were 
daly  and  properly  detailed.  The  plaintiff  further  prayed  for  enforce- 
ment of  lien  against  the  property  hypothecated. 

The  defence  put  forward  by  Afzal  Ali  substantially  amounted  to 
this,  that  he  was  a  mere  dummy  in  the  transaction,  that  Lachman 
Das  was  the  real  borrower,  and  that  the  bond  on  which  it  was  sought  to 
make  him  liable  was  fictitiously  executed  in  his  name  for  some 
motives  of  expediency.  Lachman  Das  admitted  his  liability  under 
the  security-bond,  and  that  he  did  in  the  first  instance  hypotheoate 
the  several  properties  therein  specified,  but  he  went  on  to  allege 
that,  with  the  consent  of  the  plaintiff  to  an  agreement  of  the  16th 
December,  1876,  the  mauza  of  Chand  Khera  was  withdrawn  from 
iho  listi  and  3^  biswas  of  mauza  Eelsa  and  a  shopi  together  with  a 
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note  of  hand  for  the  amoant  of  the  loan  of  one  Saha  Sham  Saran 
Das,  treasurer  of  Rampnr^  were  substitated. 

The  Sabordinate  Jodge  held  that  Afzal  Ali  and  Lachman  Das 
were  both  responsible  for  the  payment  of  Ra.  20,375,  and  thattbe 
manza  of  Chand  Elhera  had  been  exempted  from  the  operation  of 
the  security-bond  of  the  18th  Jnne,  1875|  with  the  sanction  and  con- 
sent of  the  plaintiflP.  For  reasons  that  will  presently  appear,  when 
we  come  to  the  facts,  Sheikh  Ali-nddin  had  come  into  the  sail  as  a 
defendant  by  making  certain  objections  to  the  plaintiff's  claim,  and  had 
formally  been  made  a  party  to  it  nnder  an  order  of  the  Court  of  the 
6th  September,  1878,  pursuant  to  s.  32,  Act  X  of  1877.  His 
interference  related  solely  to  mausa  Chand  Khera,  and  as  appears 
from  what  has  already  been  stated,  he  was  successful  in  securing 
the  exemption  of  that  property  from  the  decree.  The  Subordinate 
Judge  ultimately  passed  an  order  in  plaintiff's  favour  for  the  amount 
of  his  claim  by  enforcement  of  lien  on  the  property  hypothecated 
in  the  security-bond  of  June,  1875,  excluding  mauza  Chand  Ebera 
and  substituting  in  lieu  thereof  the  2^  biswas  of  Eelsa  already  men- 
tioned. From  this  decision  the  plaintiff  appealed  and  the  following 
shortly  state  his  grounds  of  appeal:  (i.)  That  mauza  Chand  Khera 
has  been  exempted  on  illegal  and  insuflScient  evidence :  (^.)  That 
a  letter  of  the  plaintiff  of  the  3rd  May,  1877,  being  without  a  stamp 
and  unregistered,  ought  not  to  have  been  received  in  evidenoe,  as  it 
was  put  in  to  prove  the  relinquishment  of  an  interest  in  immoveable 
property  above  the  value  of  Rs.  100 :  (iii.)  That  even  if  there 
had  been  any  relinquishment  by  the  plaintiff  it  was  only  condi- 
tional and  was  so  regarded  by  the  defendant  Sheikh  Ali-ud-din : 
(iv.)  That  plaintiff  was  no  party  to  the  document  of  the  16th 
December,  1376,  put  forward  by  Lachman  Das  and  never  gave  his 
consent  to  it. 

The  facts  of  the  case  appear  to  be  as  follows :  The  plaintiff  is  a 
native  gentleman  of  some  position  resident  at  Rampur.  The  two 
defendants  Afzal  Ali  and  Lachman  Das  both  come  from  Uoradabad 
or  thereabouts,  while  the  third,  Ali-ud-din,  is  a  pleader  living  and 
practising  there  and  in  the  district.  It  seems  altogether  indifferent 
to  the  question  we  have  to  decide  whether  the  Bs.  20,000  wer6  ad- 
yanoed  tg  and  for  the  use  of  Afzal  Ali  or  Lachman  Das.  Certain 
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it  is  that  they  are  both  liable  for  its  repayment,  and  we  acoept  with- 
oat  hesitation  the  finding  of  the  Sabofdinate  Judge  as  to  their 
joint  and  several  responsibility  to  the  plaintiff. 

The  substantial  point  for  our  consideration,  as  in  the  determi- 
nation of  it  all  the  other  pleas  in  appeal  must  be  disposed  of,  is, 
was  the  Subordinate  Judge  right  in  law  and  fact  in  excluding 
mauza  Chand  Khera  from  enforcement  of  lien  and  in  substituting 
for  it  the  2\  biswas  of  mauza  Kelsa  and  the  shop  ? 

The  loan  had  been  made  and  the  two  bonds  executed  on  the 
18th  June,  1875.  At  some  time  after  that  and  before  the  end  of 
1876  Lachman  Das,  under  circumstances  most  strongly  indicative 
of  fraud,  sold  to  the  defendant  Ali-nd-din  out  and  out,  for  a  sum  of 
Bs.  9,500,  the  mauza  of  Chand  Khera,  concealing  the  hjrpotheca- 
tion  already  made  to  the  plaintiff,  and  acting  as  if  the  property 
were  free  and  unincumbered  and  capable  of  disposal.  It  is  impos- 
sible to  avoid  making  the  remark  in  passing,  that  it  seems  very 
strange  that  the  defendant  Ali-ud-din,  a  pleader,  who  could  readily 
have  searched  the  district  register  of  charges  on  immoveable  pro- 
perty, never  took  the  precaution  to  do  so,  though  by  this  simple  and 
to  him  necessarily  well  understood  proceeding,  he  might  have  ascer- 
iainedy  what  only  came  accidentally  to  his  knowledge,  namely,  that 
the  very  mauza  he  had  bought  was  already  incumbered  to  the 
plaintiff  at  the  time  of  his  purchase.  Naturally  Ali-ud-din,  when  he 
became  aware  of  the  cheat  that  had  been  practised  on  him,  was  very 
indignant  and  threatened  Lachman  Das  with  proseoution,  who  in  his 
alarm  to  escape  from  the  consequences  of  one  fraud,  seems  to  have 
thought  the  best  way  out  of  his  di£Soulty  was  to  commit  another. 
For  this  purpose  he  opened  conununications  with  the  plaintiff,  the 
object  of  which  was  to  induce  him  to  accept  2^  biswas  of  mauza 
Kdsa,  a  shop,  and  a  note  of  hand  of  the  trea3urer  of  Bampur,  in  lieu 
of  maaza  Chand  Khera.  A  proposal  to  this  effect  embodied  in 
writing  appears  to  have  been  prepared  and  forwarded  by  Lachman 
Das  CO  or  about  the  16th  December,  1876,  but  no  formal  signature 
of  the  plaintiff  to  it  wai  ever  obtained,  and  it  was  not  till  the  3rd 
May,  1877,  that  a  letter  was  written  by  the  plaintiff  to  the  defendant 
AU-od-din,  by  the  terms  of  which  it  is  contended  the  document  of 
December,  1876,  was  accepted  and  Chand  Khera  was  exempted  from 
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the  bond  of  the  18th  June^  1875.  Aocording  to  Ali-ud-din,  this 
Bet  at  rest  all  his  fears,  he  was  content  to  let  his  bargain  with 
Lacbman  Das  stand,  and  abandoned  his  threatened  prosecution. 
If  his  mind  was  so  completely  set  at  rest  by  the  plaintiff,  it  seems 
strange,  to  say  the  least  of  it,  that  on  the  Ist  Jnly,  1877,  he  request- 
ed Lachman  Das  to  execute  a  deed  of  agreement,  which,  after  reca- 
pitulating all  the  circumstances  relating  to  the  sale,  proceeded  to 
hypothecate  certain  properties  as  security  for  the  carrying  out  the 
contract.  The  remaining  facts  to  be  enumerated  are  but  few.  It 
turned  out  that  the  2^  biswas  of  mauza  Eelsa  which  Lachman  Das 
had  put  forward  as  his  own  did  not  belong  to  him  but  to  his  minor 
nephew,  and  it  is  curious  to  observe,  in  his  judgment,  that  the  Sob- 
ordinate  Judge  seems  to  have  studiously  kept  this,  the  most  Impor- 
tant fact,  in  the  back  ground.  The  real  struggle  now  is  necessarily 
between  the  plaintiff  and  Ali-ud-din,  indeed,  as  parties  to  the  suit, 
the  other  defendants  may  be  dismissed  from  our  consideration. 

The  suit  brought  by  the  plaintiff  is  on  his  bond  of  June,  1875, 
^d  he  claims  to  enforce  the  hypothecation  against  Chand  Eben 
as  if  the  documents  of  December,  1876,  and  3rd  May,  1877,  had 
never  been  written.  The  defendant  Ali-ud'-din,  who  is  in  possession 
of  Ohand  Khera  under  his  purch^e,  put  forward  those  two  docu- 
ments as  evidence  of  his  title  and  showing  that  the  plaintiff 
released  Ohand  Ehera  from  the  bond  of  18th  June,  1875.  One 
of  the  pleas  in  appeal  seta  up  a  technical  objection  to  the  admission 
of  the  letter  of  the  plaintiff  of  the  3rd  May,  1877,  and  it  was  argu- 
ed before  us  that,  having  regard  to  the  terms  of  the  deed  of  Decem- 
ber, 1876,  to  which  this  referred  and  expressed  its  acceptance  of, 
this  document  must  be  considered  a  release^  or,  in  other  words,  an 
instrument  purporting  to  extinguish  a  contingent  interest  to  and 
in- immoveable  property and  as  such,  not  only  liable  to  stamp  bat 
to  registration  under  s«  17,  Act  III  of  1877.  We  are  of  opinicm 
this  contention  is  correct  and  that  the  letter  does  amount  to  a 
release*  It  was  in  that  very  sense  and  for  the  purpose  of  fixing 
responsibility  on  the  plaintiff  as  to  the  exemption  of  Ohand  Khera 
from  the  bond,  that  the  defendant  Ali-ud-din  tenders  it,  and  indeed 
without  it,  it  is  not  very  easy  to  see  what  sort  of  defence  he  coold 
have  made.  The  document  therefore  ought  to  have  been  stamped 
and  registered  and  should  not  have  been  admitted  in  efidence  in 
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the  lower  Court,  though  it  does  not  seem  that  there  ahy  objection 
was  taken.  But  it  does  not  appear  neoessary  to  the  decision  of  the 
case  for  us  to  pass  any  formal  or  deliberate  expression  of  opinion 
npon  these  two  questions^  so  far  as  they  are  made  matter  for  objection 
to  the  admissibility  of  the  release  of  the  3rd  May,  1877,  in  this  Courts 
As  to  its  acceptance  in  proof  without  stamp,  there  is  a  judgment  of 
Sir  Barnes  Peacock  in  Mark  Ridded  Carrie  v.  S.  V,  Mutu  Ramen 
Chetty  (1),  wherein  acting  upon  the  terms  of  s.  350,  Act  VIII  of 
1858^  with  which  s.  578,  Act  X  of  1877,  closely  corresponds^  he 
held  that  the  error,  if  any,  of  receiving  the  document  without  a 
stamp,  did  not  affect  the  merits  of  the  case  or  the  jurisdiction  of  the 
Court,  although  it  might  have  affected  the  Government  revenue." 
It  should,  however,  be  noticed  that  this  decision  only  disposes  of  the 
objection  within  the  terms  of  s.  350,  so  far  as  it  was  a  fit  ground 
for  appeal  from  the  finding  of  the  lower  Court.  The  difficulty  that 
presents  itself  to  our  minds  is  as  to  how  far  this  Court,  sitting  in 
appeal  from  an  original  decree  and  therefore  having  to  deal  with 
evidence  as  well  as  law,  can  fail  to  notice  an  objection  to  its 
receiving  as  proof  and  taking  cognizance  of  a  document  which  is 
both  unstamped  and  unregistered  ?  It  may  be,  that  so  far  as  it 
relates  to  the  finding  and  order  of  the  lower  Court  it  has  no  force^ 
but  non  constat  that  when  brought  under  our  notice  we  are 
not  to  entertain  it.  So  to  the  question  of  registration  the  same 
observations  apply,  only  with  greater  force,  for  registration  can 
hardly  be  called  a  matter  "  affecting  the  Government  revenue,  '* 
when  it  is  obviously  intended  to  prevent  fraud  by  parties  to  instru- 
ments of  a  oertain  description.  Upon  this  point  a  decision  of  West 
and  Pinhey,  JJ.,  in  Basdwa  v.  Kalkapa  (2)  was  quoted,  which 
s^ms  to  bear  directly  upon  the  whole  subject  of  registration 
and  to  treat  it  from  a  practical  and  intelligible  point  of  view.  We 
must  not,  however ,  be  taken  as  expressing  any  definitive  opinion 
upon  these  two  questions,  though  it  is  irresistible  to  remark  that  at 
first  sight  the  argument  seems  a  strange  one,  as  has  been  before 
remarked,  that  a  Court  of  Appeal,  where  it  is  dealing  with  fact  as 
well  as  law,  is  to  accept  and  treat  as  evidence  that  which  two  Acta 
have  in  prohibitory  language  declared  shall  not  be  received.  Upon 
one  point|  however,  we  feel  no  doubt,  namely,  that  an  objection  may 
properly  be  taken  in  this  Court  to  an  unstamped  document  and  that 
(1)  8  B.  L.  B.,  126.  (2)  I.  L.  B.,  2  Bom.,  489. 
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we  are  boimd  to  entertain  it.    In  that  case  we  may  direct  that  the 
docnment  be  stamped  and  tlie  penalty  imposed,  bat  for  the  imregtt« 
tered  instrument  there  is  no  ^Uocits  penitenticey'*  if  the  time  has  inn 
ont  within  which  it  should  have  been  presented  for  re^stration,  and 
we  ate  powerless  to  give  any  assistance.  We  have  already  said  that, 
for  the  purpose  of  out  disposing  of  this  appeal,  it  does  not  appear  to 
us  necessary  to  express  any  final  opinion  upon  these  two  questions, 
indeed  from  our  point  of  view  and  the  conclusion  at  wbidi  we  hare 
arrived  we  think  it  sufficient  to  deal  with  the  case  upon  ilie  first 
ground  of  appeal.    Our  Judgment  would  have  been  the  same  wbe* 
ther  the  letter  of  the  3rd  May,  1877,  be  shut  out  or  admitted* 
But  with  the  object,  as.  far  as  lies  in  our  power,  of  finally  disposing 
of  the  litigation^  we  have  accepted  that  document  as  part  of  the 
evidence  in  the  case,  and  have  accorded  to  it  all  the  importance  and 
weight  requested  by  the  respondent  Ali-ud-din.    Even  had  the 
agreement,  as  it  is  called,  of  the  16th  December,  1876,  been  signed 
by  the  pkintifl^,  it  would  have  made  no  difference,  to  our  ipinds,  in 
the  resuU  of  this  appeal,  and  this  for  the  very  simple  reason,  thai 
the  fraud  of  Lacbman  Das,  by  whose  misrepresentations  and  lake 
pretences  as  to  the  2^  biswas  of  mauza  Kelsa,  the  plaintiff 
was  induced  to  substitute  them  for  the  twenty  biswas  of  manra 
Ohand  Khera,  vitiates  the  whole  transactioi),  documents  and  all^ 
and  restores  to  operation  in  its  preci  se  terms  the  bond  of  the  I8tb 
June,  1876,  with  its  appended  security.   That  there  was  posittfe, 
direct,  and  deliberate  fraud,  and  that  it  acted  immediately  and 
directly  on  the  mind  of  the  plaintiff^  is  a  matter  beyond  all  contnh 
versy,  and  how  would  it  be  possible  for  us  as  a  Court  of  Equity,  as 
well  as  of  Law,  to  allow  such  a  contract,  whether  verbal  or  written, 
under  such  circumstances  to  stand  ?    It  is  abundantly  clear  that 
the  plaintiff  would  never  have  altered  his  security  had  he  been 
aware  that  he  was  surrendering  twenty  biswas  for  2^  biswas,  as  to 
which  hishypothecator  had  no  title,  and  his  whole  action  in  the  naatr 
ter,  as  deposed  to  by  the  witnesses,  goes  to  show  that  he  implioitly  be- 
lieved in  the  honesty  and  bma  fidu  of  Laohman  Daa.   We  fail  alto- 
gether to  remark  any  laches  or  negligence  of  any  sort  on  the  part  of 
the  plaintiff  to  disentitle  him  to  the  relief  he  asks,  on  flie  contraij 
he  appears  to  have  acted  in  a  perfectly  straightforward  way  and  to 
have  fallen  a  victim  to  the  falsehoods  of  a  clever  cheat,  who  wis 
driven  to  his  wit's  end  to  escape  from  prosecution  and,  as  it  would 


Digitized  by  Google 


vol*.  U.] 


ALLAHABAD  SBRIBS. 


seem,  from  well  merited  conviction.  That  Ali-ud-din  had  still  some 
suspicions  about  Lachman  Das,  after  his  receipt  of  the  letter  of  the 
plaintiff's  of  the  3rd  May^  1877,  is  plainly  evidenced  by  the  agree- 
ment of  the  1st  July  of  the  same  year,  bat  this  has  in  no  way 
Affected  us  in  oar  view  of  the  facts  or  the  decision  of  the  case,  though 
it  is  a  strong  indication  that  the  defendant  Ali-nd-din  had  consider- 
able doubt  as  to  the  safety  of  his  purchase.  That  Ali-ud-din  has 
bis  remedies,  either  in  the  Civil  or  Criminal  Courts,  or  both,  is  a  mat- 
ter beyond  dispute,  but  however  bond  fide  his  purchase,  he  can- 
not set  it  up  to  defeat  the  lien  of  the  plaintiff  on  mauza  Chand 
Khera  under  his  bond  of  18th  June,  1875,  in  satisfaction  of  the 
amount  and  to  the  extent,  for  which,  it  will,  with  the  other  proper* 
ties  hypothecated,  share  as  security.  The  fraud  of  Lachman  Das 
towards  the  plaintiff  goes  back  to  the  inception  of  the  transaction 
and  renders  all  subsequent  proceedings  in  reference  to  the  pro- 
perty in  suit  void  and  of  no  effect* 

The  appeal  will  therefore  be  allowed  and  the  decision  of  the 
lower  Court  reversed,  so  far  as  relates  to  its  order  exempting  mauza 
Chand  Khera  from  the  operation  of  the  bond  of  18th  June,  1875« 
For  purposes  of  convenience  and  to  avoid  mistakes  we  think  it  best 
to  say  in  terms,  that  a  decree  is  passed  in  plaintiff's  favour  for 
Rs.  20,000,  and  interest  to  this  date,  at  the  rate  specified  in  the  bond, 
against  Mir  Afsai  Ali,  Lachman  Das,  and  Ali-ud-din,  by  enforce- 
ment of  lien  against  twenty  biswas  of  mauza  Cband  Khera,  two  and 
a  half  biswas  of  mauza  Kelsa,  and  twenty  biswas  of  mauza  Ismailpur^ 
as  speoifled  and  defined  ia  the  schedule  to  the  bond  of  18th  June, 
1875,  and  thereby  hypothecated  The  whole  of  the  costs  in  this 
and  the  lower  Court  are  to  be  paid  by  Lachmau  Das. 

Appeal  allowed. 

Btfore  Mr,  Juitice  Pearson  and  Mr.  Justice  (Hdfidd^ 

AUDH  KUMARI  anoothebs  (Obfbndamtb)  v,  CHANDRA  DAI  (Plaiktiff) 
AMD  FBAN  DAI  AND  SITA  DAI  (Defekoamts).* 
Eindu.  Law'-^Righi  of  sHccsman  of  daUghUrs  to  father's  estate. 
Held  thai  oomparatire  poverty  ia  the  oxHy  criterion  for  settling  tlie  claims  of 
^nghfceraoQ  their  father's  estate.  Bakubai     Manchkabai  (1)  and  Pdi  t.  l^aroUim 
S0pu  (2)  followed, 

*  First  Appeal,  No.  55  of  1878,  from  a  decree  of  Maolvi  Sultan  Uusain,  Sub- 
ordinate Judge  of  Gorakhpur^  dated  the  9th  February,  1878. 

(1)  2  Bom.  H.  C.  R.  5.      (2)  Q  Bom«  H.  C.  B.  189. 
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1 87;9  Where,  therefore,  two  of  four  daughters  broogbt  satts  claiming  «a<^  t  moiety 

'  ■  of  their  other's  estate,  to  the  exclusion  of  the  two  remainiog  4a«ghtei8,  uid 

AuDH  K(J-  such  remaining  daughters  resisted  such  suits  on  the  ground  that  they  were  entitled 

^^^^  to  the  whole  estate,  being  poor  and  needy,  while  their  listers  were  rich,  and  it  wm 

Cbamdba  found  that  such  remaining  daughters  were,  as  compared  with  their  sister^  poor 

I^Ai.  needy,  the  Court  dismissed  such  suits. 

Chandra  Dai,  a  daughter  of  uno  Bishan  Prasad,  deceased,  who 
died  without  leaving  malo  issue,  sued  certain  persons  for  the  posses- 
sion of  a  moiety  of  her  deceased  father's  separate  immoyeabb 
property,  claiming  by  right  of  inheritance'  Son  I>ai,  another  daughter 
of  Bishan  Prasad,  also  sued  the  same  persons  in  like  manner  for  the 
remaining  moiety  of  such  property.    The  defendants  set  up  as  a 
defence  to  these  suits,  amongst  other  things,  that  Bishan  Prasad  had 
two  other  daughters,  Pran  Dai  and  Sita  Dai,  and  that  such  daughters, 
being  in  indigent  circumstances,  were  entitled  to  the  estate  of  Bishan 
Prasad  to  the  exclusion  of  Chandra  Dai  and  Son  Dai,  who  were  persons 
of  wealth,  and  that  Bishan  Prasad  having  four  daughters,  Chandra 
Dai  and  Son  Dai  had  no  right  to  moieties  of  his  property.  "WTiile  these 
suits  were  pending  Pran  Dai,  who  was  admittedly  a  daughter  of 
Bishan  Prasad,  and  Sita  Dai  preferred  petitions  to  the  Court  of  first 
instance,  in  which  they  respectively  claimed  to  be  entitled  to  the 
whole  estate  of  Bishan  Prasad.   The  Court  of  first  instance  did  not 
make  them  parties  te  the  suits,  but,  hearing  the  suits  together,  gave 
Chandra  Dai  and  Son  Dai  decrees  against  the  defendants  in  these 
terms :  "  That  deoreos  be  given  in  favour  of  the  plaintiffs,  but  so  as 
not  to  interfere  with  the  rights  of  the  other  daughters.'*   On  appeal 
by  the  defendants  to  the  High  Court,  the  Court  remanded  the  suits 
to  the  Court  of  first  instance,  directing  it  to  make  Pran  Dai  and  Sita 
Dai  defendants,  and  to  determine  whether  Sita  Dai  was  a  daughter 
€f  Bishan  Prasad,  and  whether  either  Chandra  Dai  or  Son  Dai  had 
any  right  of  inheritance  as  against  Pran  Dai  or  Sita  Dai,  and,  if  any, 
what  was  the  extent  of  such  rights.  Pran  Dai  and  Sita  Dai  were 
accordingly  made  defendants  in  these  suits.    Pran  Dai  set  up 
the  same  defence  to  both  suits,  viz.j  that  she  was  entitled  to 
ancceed  to  the  whole  of  her  father's  estate.    In  her  written 
statement  she  stated  her  reasons  for  being  so  endtted  as  follows : 
The  defendant  is  utterly  indigent  and  she  is  a  widow :  she  ia 
80  necessitous  that  she  is  unable  to  procure  the  necessaries  of 
daily  life^food  and  clpthing :  Chandra  Dai  and  Son  D^ii  are  very 
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wealthy,  while  Sita  Dai,  who  is  poor  as  compared  with  Chandra  Dai  '^^^ 
and  Son  Dai,  is  in  better  circumstances  than  the  defendant,  and  ^ 
her  husband  is  alive  :  under  these  circumstances  the  defendant  is,  mabi 
under  Hindu  law,  the  sole  heir  to  her  father's  estate ;  in  her  presence  Cuasdsla 
Chandra  Dai  and  Sita  Dai  cannot  be  regarded  as  heirs  and  entitled 
to  their  father's  property."    Sita  Dai  set  up  a  similar  defence  to 
ihe  suits,  stating  in  her  written  statement  as  follows  :     The  defend- 
ant is  utterly  indigent  and  destitute  :  as  against  her  Chandra  Dai, 
or  Son  Dai,  or  Fran  Dai,  her  sisters,  who  are  wealthy  have  no  right : 
Bishan  Prasad  gave  Chandra  Dai  and  Son  Dai  an  estate  of  consider- 
able value^  besides  jewels  and  money :  he  also  gave  Fran  Dai  an 
annuity  of  Rs.  25  :  the  defendant  alone  is  destitute,  and  her  husband's 
family  is  very  poor  :  under  these  circumstances  the  defendant  alone 
is  entitled  to  succeed  to  her  father's  estate."    The  Court  of  first  in- 
stance found  on  the  issues  remanded  to  it  that  Sita  Dai  was  a  daugh- 
ter of  Bishan  Frasad.    With  reference  to  the  question  whether 
Chandra  Dai  or  Son  Dai  were  entitled  to  a  share  in  the  estate  as 
against  Fran  Dai  and  Sita  Dai,  the  Court  observed  as  follows  :  la 
the  .opinion  of  this  Court  the  (our  daughters  have  equal  rights: 
the  word  indigent  {tdrMian)j  as  understood  in  the  Hindu  law, 
is  not  applicable  to  any  of  the  four  daughters :  Sita  Dai  and  Fran 
Dai  have  already  been  held  by  this  Court  not  to  be  paupers  :  as 
none  of  the  four  daughters  is  nirdhajiy  it  is  not  necessary  for  the 
Court  to  see  th^t  the  husband  of  one  is  possessed  of  less  property 
Uian  that  of  the  others  :  if  in  determining  the  question  of  indigence 
and  wealth  regard  were  had  to  the  amount  of  money  and  property 
possessed  comparatively  by  different  parties,  and  the  person  who 
possessed  more  was  regarded  wealthy,  and  one  who  possessed  less 
indigent,  every  person  would  be  indigent  with  reference  to  the  per- 
son who  was  in  better  circumstances  than  he,  and  wealthy  with 
reference  to  the  person  who  was  in  worse  circumstances  :  thus  there 
would  be  hardly  any  person  to  whom  the  words  wealthy  and  indi- 
gent would  not  be  equally  applicable :  therefore  the  contention  that 
the  plaintiffs  are  wealthy  is  useless  :  in  the  same  manner,  the  alle-, 
gations  of  Sita  Dai  and  Fran  Dai  as  to  their  comparative  indigence 
are  undeserving  of  consideration :  the  fact  is,  that  none  of  the  four 
daughters  lack  the  necessaries  of  life,  that  is,  no  one  of  them  is  so 
poor  as  to  bo  unable  to  procure  food :  no  one  of  the  four  lives  by 
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beggiogy  the  word  nirdhan  means  an  indigent  person  who  may 
have  been  reduced  to  starvation." 

On  the  return  of  these  findings  the  High  Court  delivered  tha 
following  judgment  in  the  suit  brought  bj  Chandra  Dai : 

The  Senior  Government  Pleader  (Lata  Juala  Praaai)^  Honshi 
Sukh  Ram,  and  Maulvi  Mehndi  Haean^  for  the  appellants. 

Pandit  AjudJiia  Nath  and  Lala  Lalta  Prasad^  for  the  respon* 
dents. 

Pbarson,  J. — We  consider  it  to  be  well  established  by  the  evi- 
dence on  the  record  that  Sita  Dai  is  the  daughter  of  Bishan  Prasad 
and  sister  of  the  plaintiff  in  the  connected  suit.  The  lower  Coari's 
finding  on  the  point  appears  to  be  quite  right,  and  Uie  objection 
taken  to  it  by  the  plaintiff^  respondent,  is  disallowed.  It  is  also 
well  established,  in  our  opinion,  that  the  plaintiff  in  this  suit  as  well 
as  her  sister,  the  plaintiff  in  the  other  suit,  are  in  much  better  cir^ 
cumstances  than  their  sisters  Pran  Dai  and  Sita  Dai.  The  two  plain* 
tiffs  married  two  brothers,  sons  of  Bindesri  Prasad,  Pandey,  who  was 
a  man  of  considerable  wealth,  to  shares  in  which  their  husbands  hare 
succeeded.  At  the  time  of  their  marriage  Bishan  Prasad  made  over 
a  valuable  estate,  known  as  Sitapur,  comprising  811  acres,  to  Bin* 
desri  Prasad  aforesaid,  for  their  maintenance.  It  appears,  however, 
that  the  estate  really  remained  in  Bishan  Prasad's  own  possession 
until  his  death  in  1877,  and  that  the  profits  of  it  were  given  to  them. 
Their  husbands  possess  considerable  property  and  keep  horses  and 
elephants.  On  the  other  hand  it  is  shown  by  the  evidence  that 
Pran  Dai  is  a  widow,  whose  husband  pre-deceased  his  £Eiiher,  and 
who  now  lives  with  her  mother,  and  has  very  scanty  means  of  sub- 
sistance.  Her  husband^s  father  was  apparently  a  po<»r  man.  Sita 
Dai's  husband  is  alive,  and  has  some  extremely  minute  shares 
in  several  villages,  which  yidd  a  profit  of  about  Bs.  21  per  annum 
altogether,  and  it  is  in  evidence  that  his  shares  in  nine  out  of  the 
twelve  villages  are  encumbered  with  a  mottgage.  There  can  be  no 
doubt,  we  think,  that  Pran  Dai  and  Sita  Dai  are,  as  compared  with 
their  sisters,  the  plaintiffs  in  these  suits,  poor  and  needy.  The  lower 
Court  has  ruled  that,  inasmuch  as  they  are  not  beggars,  they  ara 
uptse  indigent  as  to  be  entitled,  uader  Qindu  laW|  to  succeed  to 
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tbe  property  in  suit,  the  estate  left  by  their  father,  in  preference  to 
And  by  exclosion  of  their  more  affluent  sistiers.  In  that  rnling  we 
are  not  prepared  to  ooncnr.  The  original  Sanskrit  word  which 
has  been  translated  indigent  has  also  been  translated  nnprovided 
and  unendowed.  Commentators  are  said  to  differ  as  to  whether 
provision  or  endowment  by  a  father  or  by  a  husband  is  meant* 
Without  deciding  the  controversy  we  may  observe  that  the  plain- 
tiffs in  these  suits  have  abundant  proviaion  made  for  them  both  by 
their  father  and  by  their  husbands,  while  their  sisters  have  not 
been  similarly  provided  for.  We  find  that  in  two  cases  which 
have  been  brought  to  our  notice,  decided  by  the  Bombay  High 
Court,  Bakubai  v.  Manchhabai  (1)  and  Foli  v.  Narotum  Bapn  (2), 
It  haa  been  held  that  comparative  poverty  is  the  only  criterion 
for  settling  the  claims  of  daughters  on  their  father's  estate.  Accept- 
Ing  flie  view  of  the  law  taken  by  the  Bombay  High  Court  as 
correct^  we  have  no  alternative  but  to  decree  the  appeal  and  dismiss 
the  plaintiff*8  suit  with  costs. 

Appeal  allowed* 


Before  Mr,  JtuHee  SpankU  and  Mr.  Jugiiee  Ol^fieid,  1879 

December  1& 

KURAT  MAL  AKD  OTHEB8  (DEFSNDAifrs)  V.  PURAN  MAL  (Plaiktipv^.*  , 

Joint  morigage<^Purchate  6jf  tmorigagee  of  a  share  in  mortgaged  firoperHf'^Redewip' 

Hon  oj  mortgage. 

Where  all  the  proprietors  of  an  estate  joined  In  mortgaging  it,  and  the  mort- 
gagee sabse^enUj  purchased  the  share  in  snoh  estate  of  one  of  tbe  mortgagors^ 
thereby  breaking  the  joint  charaoter  of  the  mortgage,  and  one  of  the  mortgagors 
Boed  to  redeem  his  oirn  share  and  also  ihe  share  of  another  of  the  mortgagors, 
kttd  that  he  was  entitled  to  redeem  his  own  share,  bot  he  could  not  redeem  B'« 
sihare  against  tbe  will  of  the  mortgagee. 

On  the  27th  January,  1843,  the  proprietors  of  a  certain  estate 
jointly  mortgaged  such  estate  to  one  Bhajan  Lai.  On  the  12th  July, 
1871,  the  mortgagees  purchased  the  share  of  Durabi,  one  of  the 
mortgagors,  in  such  estate.  The  plaintiff  in  this  suit  sued  the 
mortgagees  claiming  to  redeem  the  share  in  such  estate  of  one 
of  tiie  mortgagors  which  he  had  purchased,  and  also  the  share  of  one 
(1)  3  Bom.  H.  C.  Bep.  5.      (2)  6  Bom.  H.  C.  Rep.  188. 

*  Second  Appeal,  No.  577  of  1879,  from  a  decree  of  S.  8.  MelTille,  Bsq.,  Jadge 
of  Uwrnt,  dated  the  28th  Jamiarj,  1879,  modifying  a  decree  of  Kaalfi  Asmat  All, 
Koasif  of  Bnlandshahr,  dated  tbe  8rd  Jnlj^  1878, 
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Badipan^  another  of  the  mortgagors.  The  defendants  contended  that 
the  plaintiff  was  not  entitled  to  redeem  the  share  of  Badipan.  The 
Court  of  first  instance  held  that  the  plaintiff  was  entitled  to  redeem 
that  share  and  gave  him  a  decree  as  claimed.  On  appeal  by  the 
defendants,  the  lower  appellate  Court  also  held  that  the  plaintiff 
was  so  entitled. 

The  defendants  appealed  to  the  High  Court,  again  contending 
that  the  plaintiff  was  not  entitled  to  redeem  Badipan's  share. 

Pandit  Nand  Laly  for  the  appellants. 

Munshi  nanuman  Prasad^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : 

Spankiu,  J. — The  judgment  of  the  lower  appellate  Conrt 
appears  I  think  open  to  the  objection  taken.  The  pleader  for  the 
appellants  refers  to  a  decision  of  the  Privy  Council  which,  however, 
he  did  not  cite  in  smpport  of  his  arguments.  The  precedent  of 
this  Court,  Mahtab  Singh  v.  Misree  Lai  (1),  to  which  we  were 
referred,  does  not  affect  the  case  before  us  in  any  direct  way.  I 
was  at  first  disposed  to  consider  that  the  decision  in  Nawah  Azvm^ 
Alt  Khan  v.  Jowahir  Singh  (2)  was  one  which  applied  injurioosly 
to  the  appellants*  case.  But  on  looking  into  the  case,  in  which  I 
was  a  party  to  the  judgment,  I  find  that  the  decision  of  the  Jadi- 
cial  Committee  of  the  Privy  Council  overruled  the  latter  part  of  the 
judgment  It  further  appears  that  the  decision  of  the  Priry 
Council  to  which  appellants  refer  is  that  in  the  6ase  of  iVbuKii 
Azimut  AH  Khan  v.  / otoahir  Singh  (3)  which  is  the  very  case  to 
which  I  have  alluded  above. 

I  gather  from  the  judgment  of  the  Privy  Council  on  the  point 
now  at  issue  that  in  respect  to  shares  in  which  a  mortgagee  under 
a  joint  mortgage  has  not  himself  bought  the  equity  of  redemptioD, 
he  retains  his  character  as  mortgagee  though  he  has  purchased  the 
equity  of  redemption  in  other  shares.  Thus  the  plaintiff  here,  who 
has  become  the  representative  of  a  mortgagor  of  a  particular  share, 
is  entitled  to  redeem  his  own  particular  share  in  the  joint  mortgage 
of  which  the  joint  character  has  been  broken  up,  but  he  cannot 

(1)  H.  C.  B.,  N.  W.  P..  1867,  p.  83.      (2)  H.  C.  B.,  N.-W.  P.,  1866,  p.  3. 
(3)  13  Moore's  Ind.,  App.,  p.  404. 
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redeem,  against  the  will  of  the  mortgagee,  the  share  of  Badipan  ^^'^ 
apotber  shareholder.    I  would  therefore  decree  the  appeal  and    kobay  Mal* 
reverse  the  decision  of  the  lower  appellate  Court  in  so  far  as  it  ». 
relates  to  the  share  of  Badipan,  and  I  would  modify  the  decree 
accordingly  with  costs  in  proportion  to  decree  and  dismissal. 

Oldfield,  J.-^I  concur  in  the  order  proposed  by  Mr,  Justice 
Spankie.  The  right  of  one  mortgagor  to  redeem  the  whole  mort- 
gage rests  on  the  joint  character  of  the  mortgage,  and  when  that 
lias  been  broken,  the  right  ceases,  and  he  cannot  redeem  more  than 
liis  sbare  against  the  will  of  the  mortgagee* 


Before  Sir  Robert  Siuari^  Kt.,  Chief  Justice,  and  Mr.  Justice  Spanhe, 

BAMJAS  (Defendant)  v.  BAIJ  NATH  (Plaintiff) 

Bearing  of  appeal  ex  pAtte^Refusal  to  re-hear  appeal'^  Appeal  from  Appellate 
Decree—  Act  X  of  1S77  iCivil  Procedure  Code),  ss.  660,584,  688  (w). 

An  appeal  was  heard  ex  parte  in  the  absence  of  the  respondent  (defendant),  and 
jadj^ent  was  given  against  him.  He  applied  to  the  Appellate  Court  to  re^hear  the 
appeal,  and  the  Appellate  Court  refused  to  re-hear  it.  He  then  appealed,  not  from 
the  order  refusing  to  re-hear  the  appeal,  but  from  the  decree  of  the  Appellate 
Court  Held  that  he  was  not  debarred,  by  reason  that  he  had  not  appealed  from 
the  order  refusing  to  re-hear  the  appeal,  from  appealing  from  the  decree  of  the 
Appellate  Court. 

The  facts  of  this  case  are  snfflciently  stated  for  the  purposes  of 
this  report  in  the  judgments  of  the  High  Court. 

The  Senior  Government  Pleader  (Lala  / uala  Prasad)  and  Muashi 
Sanuman  Prasad,  for  the  appellant. 

Pandits  Ajudhia  Nath  and  Bishamhhar  Nath,  for  the  respondent. 
The  judgments  of  the  High  Court,  so  far  as  they  are  material  for 
the  purposes  of  this  report,  were  aa  follows  : 

Stuabt,  0.  J. — This  is  a  second  appeal  in  a  suit  brought  to  re- 
coTcr  Rs.  2,926-15-6,  principal  and  interest,  from  the  defendant's 
person  and  property  under  a  bond,  or  rather  two  bonds  dated  res- 
pectively the  28th  November,  1870,  and  the  8th  March,  1876.  The 

•  Second  Appeal,  No.  1083  of  1878,  from  a  decree  of  C.  Daniell,  Esq.,  Judge  of 
Qorakhpar,  dated  the  17th  June,  1878,  reversing  a  decree  of  Maulvi  Sultan  Husaiu, 
Subordinate  Judije  of  Uurakhpur,  dated  the  22nd  December,  1877. 
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1879  reasons  of  appeal  are  exclusively  on  the  legal  merits  of  the  case,  and 
Uamjas  ^^^^^  is  not  in  them  the  slightest  allusion  to  any  peculiarity  of  pro- 
V,  cedure  before  any  of  the  Courts  below.  It  is,  however,  now  objected 
Biij  Nath.  behalf  of  the  respondent  that  the  present  appeal  does  not  lie,  in- 
asmuch as  the  last  order  by  the  Judge  was  one  refusing  to  re-hear 
the  appeal  before  him  under  s.  560  of  the  Code  of  Civil  Procedure, 
against  which  order  the  appellant  might  have  appealed  to  this  Conrt^ 
and  not  having  done  so,  he  cannot  now  prefer  a  second  appeal  from 
the  decree  of  the  Judge  on  the  merits  of  the  case.  What  actually 
occurred  was  this  : — The  Subordinate  Judge,  by  a  decision  dated  the 
22nd  December,  1877,  dismissed  the  suit,  and  the  case  then  went  on 
appeal  to  the  Judge,  the  defendant  not  appearing  in  that  appeal.  The 
Judge,  nevertheless,  heard  the  appeal  parte  on  the  merits  and  bjr 
a  judgment  dated  the  17th  June,  1878,  reversed  the  decision  of  the 
Subordinate  Judge,  remarking  at  the  end  of  his  judgment  that 'Hhe 
respondent  had  the  ordinary  notice  served  on  him  of  the  appeal 
having  been  made,  but  he  has  failed  to  defend  it."  Instead  of  at 
once  appealing  to  this  Court,  as  he  might  have  done  under  s.  584 
of  the  Code,  against  the  J udge's  order,  the  defendant  applied  to  the 
Judge  for  a  re-hearing  of  the  appeal  to  him,  under  s.  560,  and  the 
Judge,  for  reasons  which  do  not  appear,  excepting  that  the  defendant 
had  not  attended  to  the  notice  of  appeal  served  upon  hrm,  refused  to 
re-hear  the  appeal,  and  it  is  argued  that  by  this  procedure  theplaindff 
prevented  from  falling  back  on  the  Judge's  first  judgment  on  tlio 
merits  of  tlie  case  and  preferring  the  present  second  aj^>eal  to  t!ii3 
Court. 

I  am,  however,  clearly  of  opinion  that  such  an  objection  is  n» 
tenable.  Si  560  of  the  Code  of  Procedure  is  not  mandatory, 
but  permissive  and  discretionary.  It  provides  that  *'when  an  appeal 
is  heard  ex  p  irte  in  the  absence  of  the  respondent,  And  judgment 
is  given  against  him  (exactly  as  happened  here),  he  may  apply  to  the 
Appellate  Court  to  re-hear  the  appeal."  The  proceeding  indeed  evi- 
dently contemplated  by  this  section  is  merely  an  additional  privilege 
or  facility  given  to  respondents,  who  may  or  may  not  avail  them- 
selves of  it,  but  it  in  no  way  interferes  with  respondentsin  other  res- 
pects, nor  could  it  have  been  intended  to  deprive  them  of  any  other 
ri^^hls  of  procedure  to  which  under  the  Code  tliey  are  entitled,  such 
as  their  right  of  second  appeal  under  s.  584  of  the  0<i>de;  txA 
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there  certainly  is  not  the  sh'ghtest  indication  in  s.  560  of  any  ^879 
Buch  intention.  The  objection  therefore  altogether  fails.  I  may  ^^^^^^ 
add  that  I  have  the  less  hesitation  in  coming  to  such  a  conclusion 
in  the  present  case,  since  after  a  very  careful  examination  of  the 
record  I  cannot  find  that  the  requirements  of  s.  560  were  duly 
observed  by  the  Judge  when  he  refused  to  re-hear  the  appeal  to  him. 
There  is  a  proceeding  before  the  Judge  dated  the  19th  August^  1878, 
reciting  the  apph'cution  for  a  re-hearing,  and  it  does  not  appear  from 
this  proceeding  that  the  respondent  was  allowed  the  opportunity  pro- 
vided by  s.  560  of  proving  that  he  was  prevented  by  sufficient 
cause  from  attending  when  the  appeal  was  called  on  for  hearing, 
all  that  the  Judge's  order  states  being  that  he  was  satisfied  that 
notice  was  duly  served  and  that  the  respondent  had  received  full  in- 
formation regarding  the  appeal/'  \vithout  a  word  relating  to  the  im- 
portant question  whether  sufficient  cause  had  not  been  shown  by  the 
respondent  for  not  attending  when  the  appeal  was  called  on  for  hear- 
ing. The  reason  assigned  by  the  Judge  was  clearly  not  enough,  for 
although  notice  had  been  served  and  the  respondent  was  fully  aware 
that  the  appeal  was  coming  on,  he  yet  might  have  been  able  to  show 
sufficient  cause  for  his  absence,  and  if  so  he  had  a  clear  right  to  have 
the  appeal  re-heard.  It  is  satisfactory,  therefore,  in  the  interests  of 
justice,  that  the  present  appeal  has  been  preferred,  and  of  its  compe- 
tency I  have  not  the  least  doubt. 


Spankib,  J. — Pandit  Bishambhar  Nath,  for  respondent,  took  a 
preliminary  objection  to  the  hearing  of  this  appeal.  It  appears 
that  the  case  was  decided  originally  ex  parte  on  the  17th  June, 
1878,  by  the  Appellate  Court.  Ramjas,  defendant  (now  appel- 
lant), petitioned  the  Court  for  a  re-hearing  of  the  appeal.  But 
the  Court  held  that  notice  had  been  duly  served  upon  him,  and 
that  he  had  had  full  information  that  the  appeal  had  been  filed. 
The  Judge,  therefore,  refused  to  re-hear  the  case.  It  is  urged  that 
the  defendant  should  have  adopted  the  course  provided  by  cl.  ( r), 
8.  588,  Act  X  of  1877,  that  is  to  say,  he  should  have  appealed  to 
this  Court  from  the  order  of  the  Judge  refusing  under  s.  560  of 
the  Act  to  re-hear  the  appeal :  as  he  did  not  follow  this  course  defen- 
dant cannot  appeal  from  the  Judge's  decision  of  the  17tb  June^ 
1878. 
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1879  The  terms  of  s.  560  of  Act  X  of  1877  are  permissive.  When 

Ram jAf  appeal  is  heard  ex  parte  in  the  absence  of  the  respondent,  and 

B  J  N  judgment  is  given  against  him,  he  may  apply  for  a  re-hearing,  and 
if  it  be  proved  that  the  respondent  was  prevented  by  sofficient 
oauso  from  attending  when  the  appeal  was  called  on,  the  Court 
may  re-hear  the  appeal  on  such  terms  as  to  costs  or  otherwise  as 
the  Conrt  thinks  fit  to  impose  upon  him.  From  any  order  refosmg 
to  re-hear  an  appeal  there  is  an  appeal  under  s.  588,  cl  v,  but  the 
appeal  is  not  from  the  decree  passed  in  appeal,  but  from  the  order 
of  refusal  to  re-hear  it,  if  a  petition  to  that  effect  has  been  filed  and 
rejected.  The  decree  in  appeal  remains  in  force.  I  do  not  find 
it  anywhere  laid  down  in  the  Code  that  there  shall  be  no  appeal 
from  a  decree  passed  in  appeal  ex  parte.  By  not  appealing  from 
the  order  rejecting  his  application  for  a  re-hearing,  respondent  might 
have  lost  the  opportunity  of  getting  his  case  more  completely  heard 
by  the  Appellate  Court,  and  thereby  he  may  have  placed  himself 
in  an  unfavourable  position  before  this  Court,  if  he  desired  to  appeal 
from  the  lower  appellate  Court's  decree  on  the  appeal,  still  I  do 
not  see  that  he  is.  debarred  from  instituting  a  second  appeal,  provided 
be  undertakes  to  show  that  the  decree  is  open  to  objection  on  anj 
of  the  grounds  mentioned  in  s.  584  of  Act  X  of  1877.  I  woold 
therefore  reject  the  preliminary  objection. 


CRIMINAL  JURISDICTION. 

Before  Mr,  Justice  Straight. 

EMPRESS  OF  INDIA  v.  BHUP  SINGH  and  anothkb. 

Act  X  0/1872  {Criminal  Procedure  Code\  $$.  44,^96-^ Discharge  of  acwed ptrsoM 
under  s,  UlS-^ Revival  of  Proceedings  at  the  instance  of  the  Court  of  SttsioB-' 
Commitment  of  accused  persons. 

Certain  persona  were  charged  under  b.  417  of  the  Indian  Penal  Code,  and  vera 
discharged  by  the  Magistrate  inquiring  into  the  offence,  under  s.  215  of  Act  1 
of  1872.  The  Court  of  Session,  considering  that  the  accused  persons  had  beeo 
improperly  disoharged,  forwarded  the  record  to  the  Magistrate  of  the  Distrkt* 
suggesting  to  hiin  to  make  the  case  over  to  a  Subordinate  Magistrate,  with  diractioos 
to  inquire  into  any  offence,  other  than  the  offence  in  respect  of  which  the  iccosed 
persons  had  been  discharged,  which  the  evidence  on  the  record  showed  to  hare  been 
committed.  The  Subordinate  Magistrate  to  whom  the  case  was  made  oter  made 
an  inquiry,  and  commiitcd  the  accused  persons  for  trial  before  the  Court  of  $es6t9i 


1879 
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on  charges  ttnd^r  ps.  S63  and  420  of  the  Indian  Penal  Code.  It  was  contended  that  187P 

the  Court  of  Session  was  act  competent  to    direct  the  accused  persons  to  be  com-   — i 

mitted,*'  under  K  2W  of  Act  X  of  1872»  thfi  case  not  being  a  "  Sessions  case," 

within  the  mefmiiifr  ol  tfiat  section^,  and  that  the  comroitcnent  uras  ccAisequently  ^ 

illegal,    fidd  that  there  was  no  "  direction  to  commit^'  within  the  meaning  of  that  Bbup  Sfiiac; 

section,  that  is  to  8ay>  to  setid  the  accused  persons  at  once  to  the  Sessions  Court, 

without  farther  in^uiry^  and  whether  or  ^ot  the  in^iry  Xvas  niade  in  consequencA 

of  the  suggestions  ci  Uie  Court  of  Session  was  imuittterial,  anA  that  the  inquiry 

«^on  the  charges  uttdelt  m,  99%  and  4S0  of  the  Penal  Code  was  rightly  held  by  the 

Subordinate  Magistrate  «iid  the  coBkmitment  eould  not  be  iaipeached. 

i  This  was  a  refereiroe  by  Mr.  W.  C.  Turner,  Sessions  Judge  oi 

Agra,  under  s.  296  <rf  Acft  X  of  1872,  for  the  orders  of  tbe  tiigb 
Court.  Tbe  focts  of  tbo  <2a^  wo  sufficiently  stated  in  ihe  order 
of  the  High  Court. 

Mr.  Colvin  for  tlie  accttsed  persons. 

'{he  Junior  Government  Phmder  {Baim  Dwarka  NatJi  Banarjt)^ 
for  the  Crown. 

SxRAtoHT,  J.*— In  rtiis  ca^e  ihe  (\vo  accti^  persons  \vere  ori^ 
finally  charged  before  Mr.  Hewitt,  Assistant  Magistrate  of  Agra, 
at  the  instance  of  one  Bhagwan  Singh,  under  s.  417  of  the  Penal 
Code.    After  iovestigati(^  the  prosectition  failed  and  a  discharg^^ 
was  passed  tinder  6.  215,  Cnkninal  Procedure  Code^  the  Assistant 
Magistrate  at  the  same  time  making  an  order  for  compensation 
iagainst  Bhagwan  Singb,  on  the  ground  that  his  complaint  waA 
frivolous  and  vexatious.    A)i;ainst  this  order  for  compensation  and 
of  discharge,  Bhagwan  appealed  to  (he  Court  of  Session,  and  ih^ 
then  Officiating  JudgOj  Mr.  Cferdner^  having  made  somo  remarkJi 
in  writin;;  on  the  case,  remitted  the  record  to  the  Magistrate  of  th^ 
District,  who  made  the  <5ase  owr  to  Kedar  Nath,  Deptity  Magis- 
trate, who  then  proceeded  with  an  inquiry  against  Bhup  Singh  and 
Umrao  Siugh,  based  upon  ss.  363  and  420  of  the  Penal  Code,  ulti- 
Diately  committing  them  for  trial  to  the  Court  of  Session.    On  thd 
llth  of  October  the  order  for  compensation  passed  against  Bhag- 
wan Singh  by  Mr.  Hewitt  was  quashed  by  this  Courts  having  beeri 
made  in  a  case  other  than  a  summons  case  and  therefore  being 
ultra  vires.    The  committal  of  Bhup  Singh  and  Umrno  Singh  hav- 
ing taken  place  on  the  30th  of  September,  the  case  came  on  for  hear- 
ing at  the  Sessions  Court  on  the  22nd  November,  when  objection 
was  taken  to  the  jurisdiction,  of  the  Judge  to  try  it^  on  thd 
*  81 
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ifi;9        groand  that  the  comniitment  was  iDfonnal  and  illegal,  havmg 

■  ,  been  made  in  conseqaence  of  the  remarks  in  writing  of  the  Official- 

Hmfiim*  or  *  ^ 

Ijiou       ing  Sessions  Judge  of  the  26ih  July,  which  virtually  amounted  to 

Uaur  bmoo,  a    direction  to  commit'*  under  s.  296,  Criminal  Procedure  Codev 

and  hud  been  so  regarded :  this  direction  the  Judge  liad  no  power 

to  moke,  the  oflences  charged  against  lihup  fiingh  and  Umrao 

iSingh  not  being    iSessious  cases'',  or  in  other  words  excInaiTeij 

triable  by  a  Court  of  Session."    Upon  this  objection,  taken  ^ 

liniine'\  the  Sessions  Judge  declined  to  proceed  with  the  case  and 

remitted  the  whole  of  the  proceedings  and  papers  to  this  Court 

with  the  object  and  intention^  1  presume^  that  the  commitmeoi 

should  be  quashed. 

The  case  for  the  accused,  or  in  other  words  in  6u^K>rt  of  mj 
setting  aside  the  proceedings  against  them,  has  been  very  fulij  and 
ably  argued  by  Mr.  Colvin,  though  the  whole  of  his  amteatioA 
has  been  based  on  an  entire  misconception  of  the  character  of  the 
document  of  the  26th  of  July.    1  am  clearly  of  o[union  that  it  is 
not  nor  was  it  ever  intended  to  be  a    direction  to  oonmiit",  Oa 
the  contrary,  as  far-  as  I  understand  its  terms,  the  Officiating  Ses- 
sions Judge  carefully  guarded  himself  against  making  any  order 
4>f  that  kind  and  simply  relegated  the  record  to  the  Magistrate  of 
the  District,  for  him  to  take  such  steps  in  the  matter  as  he  might 
think  proper.    The  Magistrate  upon  consideration  of  the  bds 
appearing  iu  the  evidence,  under  s.  44,  Criminal  Procedure  Code; 
referred  the  case  for  investigation  to  his  subordinate  Eedar  Katbf 
who  had  full  power  to  hold  the  necessar}*  inquiry,  and,  if  he  consi- 
dered the  case  one  that  ought  to  be  tried  by  the  Court  of  Sesskn, 
to  commit  it  thereto  in  accordance  with  the  provisionsof  & 
Criminal  Procedure  Code.  Whether  that  investigation  did  or  did  not 
take  place  in  consequence  of  the  remarks  of  the  Officiating  Seesioos 
Judge  of  the  26th  July  appears  to  me  quite  immaterial :  there  wu 
no  ^'direction  to  commit"  in  the  sense  of  s.  296,  Criminal  Procedare 
Code,  that  is  to  say,  to  send  the  discharged  accused  at  once  to  the 
Sessions  Court,  without  further  inquiry.   The  observations  of  the 
Judge,  which  it  was  quite  competent  for  him  to  make  under  the 
proviso  at  the  end  of  s.  296,  Criminal  Procedure  Code,  even  ifthej 
did  amount  to  a  ^*  direction"^  seem  to  suggest  to  the  Magistrate  of 
the  District,  that  be  should,  aa  he  properly  mighty  direct  the  Sub- 
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ordmaie  Court  to  inquire  into  any  offence^  other  than  that  on 
whidi  the  order  of  discharge  had  been  passed^  which  the  evidence 
on  the  record  showed  to  have  been  committed.  It  appears  to  me 
that  the  inquiry  upon  the  charges  under  ss.  363  and  420  of  the 
Penal  Code  were  rightly  held  by  the  Deputy  Magistrate,  and  that 
there  is  no  pretence  for  impeaching  his  commitment.  The  cases 
of  Queen  v.  Seetul  Pershad  ( l,  and  Petition  of  Mohesh  Mistree  (2 ;  are 
dearly  distinguishable  from  the  present,  and  my  view  of  this  matter 
in  no  way  involves  disagreement  with  any  of  the  authorities  quoted. 
The  records  are  returned  to  the  Sessions  Judge,  and  he  is  directed 
to  proceed  with  the  trial  of  the  accused  Bhup  Singh  and  Umrao 
Singh,  under  ss.  363, 420  and        in  ordinary  course. 


1879 


euprbss  of 
India 
w. 
Bbup 


FULL  BENCH. 


Before  Mr,  Justice  Pearson,  Mr,  Justice  Turner,  and  Mr.  Justice  Spankie, 

8UQRA  BIBI  (Plaintiff)  v.  MASUMA  BlBl  (Dbfenda»t).» 

Muhammadan  Law^ Dower, 

Where  a  Muhammadan  (Shia),  on  his  marriage,  being  in  poor  circumstances,  fixed 
•  deferred"  dower  of  Rs.  51,000  upon  his  wife,  and  die  l  without  leaving  sufficient 
asaeta  to  paj  such  dower,  and  his  wife  sued  to  recorer  the  amount  of  such  dower 
from  his  estate,  held  by  Stcart,  C.  J.,  (Pisabsok,  J.  dissenting)  that,  it  being  nowhere 
'  laid  down  absolutely  and  expressly  by  any  authority  on  the  Muhammadan  law  that, 
however  large  the  dower  fixed  may  be,  the  wife  is  entitled  to  recover  the  whole  of 
U  from  her  husband's  estate,  without  reference  to  his  circumstances  at  the  time  of 
marriage  or  the  value  of  his  estate  at  his  death,  the  plaintiff  was  only  entitled, 
under  the  circumstances,  to  a  reasonable  amount  of  dower. 

Heid  by  the  ITull  Bench,  on  appeal  from  the  decision  of  Stoabt,  C.  J.»  that  a 
If  ohammadan  widow  was  entitled  to  the  whole  of  the  dower  which  her  deceased 
busbaiid  had  on  marriage  agreed  to  give  her,  whatever  it  might  amount  to,  and 
whether  or  not  her  husband  was  comparatively  poor  when  he  married,  or  had  not 
left  assets  sofficient  to  pay  the  dower-debt 

This  was  a  suit  in  which  the  plaintiff,  the  widow  of  one  Tasadduk 
Hosain,  deceased,  sued  in  formd  pauperis  the  defendants,  the 
mother^  brother,  and  two  sisters  of  the  deceased,  his  heirs,  claiming 

(1)  H.  C.  R.,  N..W.P.,  1878,  p.  168 :        (2)  L  L.  R.,  1  Calc,  282. 
Bee  also  Empreis  v.  Kanchan  Singh, 
1.  L.  R.,  1  AH.,  413. 

*  Appeal  under  cl.  10,  Letters  Patent,  No.  3  of  1877.  Reported  under  the  special 
orders  of  ihc  Hon'ble  the  Chief  Justice. 


1877 
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to  recover  from  his  estate  Rs.  51,000,  being  the  amonnt  of  her 
BiBi      deferred"  dower.    The  defendant  Masama  Bibi,  mother  of  Tasad- 
V.  dnk  Husain^  set  up  as  a  defence  to  the  suit  that  Tasadduk  Hasain 

^iBu  settled  a  dower  on  the  plaintiff    equal  to  the  dower  settled  on 

Fatima,  viz.,  ten  dirms,  or  Rs.  107,  according  to  the  law  of 
Imamia  prevailing  among  the  Shias,"  to  which  sect  the  parties  be- 
longed. She  alleged  in  her  written  statement  as  follows  "  lo 
fact  all  the  members  of  the  plaintiffs  family  and  that  of  Tasadduk 
Husain  have  acted  all  along  in  accordance  with  this  custom :  at 
the  time  of  Tasadduk  Husain's  marriage  Ijis  circumstancea  and 
those  of  his  father  and  the  family  of  the  plaintiff  were  not  in  such 
a  state  as  to  admit  of  fixing  the  dower  at  such  a  large  amount,  the 
payment  of  which  was  impossible :  if  it  was  fixed  it  was  merely  for 
the  sake  of  show,  its  payment  not  being  intended."  The  Court  of 
first  instance  found  as  a  fact  that  the  amount  of  dower  settled  on 
the  plaintiff  was  Rs.  107,  the  material  portion  of  its  judgment  being 
as  follows  : — Althouo;h  such  a  large  sum  of  money  is  said  to  have 
been  settled  on  plaintiff  as  dower,  no  deed  of  settlement  is  forth- 
coming :  it  is  proved  that  Tasadduk  Husain  possessed  no  indepen- 
dent means  at  the  time  of  his  marriage  with  plaintiff,  and  had  not 
commenced  practising  as  a  pleader :  his  father,  who  was  employed 
as  a  mukhtar  or  agent  in  Azamgarh,  although  possessed  of  some 
property,  was  not  in  a  position  to  settle  a  dower  of  Bs.  51,000  on 
his  son's  bride  :  nor  is  there  any  conclusive  evidence  to  show  that 
this  was  the  proper  dower  of  female  members  of  the  family  of  plain- 
tiff's father :  under  these  circumstances,  I  am  unable  to  credit  the 
statements  of  the  plaintiff's  witnesses,  that  Tasadduk  Husain  at 
once  agreed  to  settle  the  above-mentioned  dower  on  plaintiff,  and 
incline  to  accept  the  testimony  of  defendant's  witnesses,  who  un- 
animously testify  that  the  dower  of  Fatima,  or  about  Rs.  107, 
was  settled  on  plaintiff,  an  amount  which  appears  to  be  more  rea- 
sonable and  suited  to  the  then  circumstances  of  the  parties  :  among 
the  plaintiff's  witnesses  is  her  maternal  uncle,  Nisar  Husain,  whose 
testimony  appears  to  be  very  exaggerated,  and  who  declares  that 
similar  amounts  of  dower  were  invariably  settled  on  each  and 
every  female  mejnber  of  the  family  of  the  bride  and  bridegroom, 
which  appears  to  be  absurd  and  is  rebutted  by  the  evidence  of 
defendant's  witnesses,  who  deny  his  presence  at  the  time  of  the 
marriage-contract,  and  he  moreover  is  shown  to  be  biassed  against 
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defendants :  I  therefore  fiad  as  a  fact  that  the  amount  of  dower  W7 

settled  on  plaintiff  was  Rs.  107  and  not  Rs.  51,000,  and  that  the  ^^^^7"^ 

first  defendant,  who  has  succeeded  to  the  estate  of  the  deceased,  is  v, 

liable  to  pay  it."  ^^^^"^ 

The  plaintiff  appealed  from  the  decree  of  the  Court  of  first  in-^ 
stance  to  the  High  Court.  The  appeal  came  for  hearing  before  a 
Division  Bench  composed  of  Stuart,  C.  J.,  and  Pearson,  J.,  by 
whom  the  following  judgments  were  delivered  i 

Stoart,  0.  J,— This  is  one  of  those  extraordinary  and  embar- 
rassing cases  which  the  Muhammadan  law  offers  as  puzzles  to  the 
European  mind.  The  plaintiff,  appellant,  is  a  pauper^  and  as  such 
she  sues  to  recover  no  less  a  sum  than  Rs.  51,000  from  the  estate 
of  her  deceased  husband,  although  that  estate,  it  was  well  known 
when  the  suit  was  brought,  amounted  only  to  something  between 
rupees  two  and  three  thousand.  How,  in  any  system  of  law  appeal* 
ing  to  one^s  sense  of  justice  and  claiming  in  that  respect,  I  do  not  say 
respectful,  but  intelligible  acceptance  among  rational  beings,  one 
would  suppose  that  as  regards  the  two  sums  I  have  named  a  Court 
of  La^  might  ba  permitted  to  exercise  a  discretion  by  means  of 
which  the  widow^s  claim  might  be  reduced  to  the  possibilities  of 
the' case.  But  it  would  appear  that  we  are  not  allowed  so  to  escape 
from  a  hopeless  and  helpless  dilemma,  for  we  are  told  that  we 
must  either  give  this  pauper  plaintiff  Rs.  51,000,  or  Fatima's 
portion  of  10  dirms  amounting  to  Rs.  107,  There  is,  it  seems,  no 
middle  course.  We  are  not  even  to  substitute  for  the  Rs.  51,000  the 
whole  of  the  husband's  estate  of  two  or  three  thousand  rupees, 
much  less  to  apportion  her  such  a  sum  as  under  such  circumstances 
European  widows  are  obliged  to  be  content  with.  Such  a  case 
appears  to  be  beyond  the  reach  of  intellectual  apprehension,  the 
suggested  law  is  visionary,  and  the  facts  are  of  a  somewhat  in- 
tangible  character. 

Bat  as  to  the  &cts,  they  appear  to  be  these  :  The  parties  and  their 
fiunilies  were  and  are  Shias.  The  plaintiff  was  married  to  her  has- 
hed, Tasadduk  Husain,  on  the  7th  May,  1843,  and  the  marriage 
subffisted  until  the  26th  July,  1874,  when  Tasadduk  Husain  died.  At 
tlie  time  of  his  marriage  wiUi  the  plaintiff,  be  settled  upon  her,  accord- 
ing, it  is  said|  to  the  custom  of  the  family,  a  dower  of  Rs.  51,000, 
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lS7r  alibon^h  at  the  time  he  possessed  no  independent  means  of  h»  owi, 
8uMA  Bni  heen  admitted  aa  a  pleader,  altfaoogh  h 

afterwards  appears  to  hare  practbed  in  that  professional  po^tke 
0IBI.       with  some  little  snccess.    What  was  the  exact  extent  and  Taine  of 
the  property  he  left  at  his  death  does  not  very  clearly  appear.  Oee 
witness  states  that  his  profits  ^ere  between  fbnr  or  five  hnndred 
rupees  a  year,  and  it  is  not  nnlikely  that  by  means  of  profassioDal 
savings  and  property  inherited  from  his  father,  who,  it  is  stated, 
practised  as  a  mnkhtar,  Tasaddnk  flusain  may  have  left  bdund 
him  some  two  or  three  thousand  rupees.    It  is,  however,  nnneces- 
sary  to  consider  these  and  other  fignres  of  a  similar  kind,  kr 
rule  of  the  Muhammadan  law  which  we  are  asked  to  recognisBsni 
administer  in  this  case  is  one  that  puts  the  case  quite  beyond  tk 
limits  of  arithmetic  in  any  aspect.    Here  is  a  case  in  which  i  wo- 
man, herself  a  pauper,  seeks  to  recover  dower  to  the  extent 
Rs.  51,000,  although  when  the  settlement  of  this  dower  was  snppoeed 
to  be  made,  the  husband,  the  settler,  had  not  a  rupee  in  UiewoHJ 
to  call  his  own.    Nevertheless  the  claim  is  stated  to  be  justified  by 
the  Muhammadan  law  among  the  Shias,  which,  it  is  said,  phGtfso 
limit  to  the  maximum  of  dower,  no  matter  what  the  extent  of  the 
husband's  estate  may  or  may  not  be,  or  whether  he  had  anyesUto 
at  all.  Now,  even  if  such  were  really  and  undoubtedly  Muhamma- 
dan law  among  Shias,  I  trust  I  may  be  pardoned  if  I  hesitate  to  admit 
that  it  would  be  reasonable  to  expect  the  Judges  of  a  High  Court  to 
administer  such  a  law.  But  although  it  was  strongly  urged  at  tfae 
hearing  that  such  was  unquestionably  sound  Muhammadan  law,  I 
have  not  for  myself  been  able  to  discover  any  rule  of  tie  kind  so 
absolutely  laid  down  in  any  recognised  authority,  whetiier  Shii  or 
Sunnl.   In  Baillie's  well-known  Digest  of  Muhammadan  law,  pub- 
lished in  1865,  dow6r  is  said  to  be  ^'  incnmbent   on  a  hosbaJid; 
but  how  can  it  be  incumbent  on  him  that  is  imposed  on  bimasa 
duty  and  obligation  if  the  thing  to  be  done  is  an  impossilaKfy} 
and  that  it  relates  to  money  and  property  which  have  no  ensleBee^ 
a  state  of  things  which  by  the  way  that  author  himsdf  recogmstf 
when  he  63q>oands  that    when  something  is  mentioned  as 
which  is  not  in  existence  at  the  time,  as,  for  iastanoe,  thefctare 
prddnoe  of  certain  trees  or  of  certain  land,  or  the  gains  of  a  dsre, 
the  assignment  is  bad,  and  the  woman  ia  entitled  to  her  prof^ 
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lower,"  this  "proper  dower"  being  explained  to  be  dower  appro-  1877 
priate  to  the  wife's  family  and  social  position.    But  it  is  further    g^Q^^  b,bj' 
stated  in  the  same  work  that    dower  is  unlimited  in  amount/'  but  v. 
it  is  not  said  that  it  is  unlimited  irrespective  of  the  actual  extent  and  ^bibl^^ 
value  of  the  husband's  property.    On  the  other  hand,  I  find  it  laid 
down  in  a  judgment  of  the  Calcutta  Sudder  Dewany  Adawlat,  vol.  1, 
pa|;e  277,  that  any  thing  possessing  a  legal  value,  may  be  given  in 
dowei*9  that  is,  of  course,  a  legal  value  at  the  time  of  marriage  and 
settlement.    Did  the  Rs.  51,000  in  the  present  case  possess  at  that 
time,  or  did  it  ever  possess,  and  does  it  possess  now,  a  legal  value? 
Then  in  another  ruling  of  the  same  Court,  page  267  of  the  same 
volume,  it  is  laid  down  that  the  amount  of  dower  is  recoverable 
from  the  real  and  personal  property  left  by  the  husband  in  preference 
to  the  claims  of  heirs,  a  ruling  which  appears  to  me  to  disparage 
and  discredit  such  a  dower  claim  as  this.    Again  in  the  Tagore 
Xiaw  Lectures  of  1873,  page  348,  it  is  asserted   that  pro- 
perty assigned  as  dower  must  be  specified  and  in  the  husband's 
possession  at  the  time  of  the  assignment,  which  would  otherwise 
be  invalid  ;  a  proposition  which  does  not  appear  to  be  intended  to 
apply  otherwise  than  to  dower  generally,  whether  prompt  or  defer- 
red.    Then  in  regard  to  the  Shias,  we  are  t6ld  by  Mr.  Baillie  in  his 
work  on  this  system  published  in  1869,  page  68,  that  among  them 
there  are  no  bounds  to  the  quantity  or  value  of  the  dower,  which 
is  left  entirely  to  the  will  of  the  husband  and  wife,  so  long  as  it  is 
capable  of  appreciation,  that  is,  not  totally  destitute  of  value,  like 
a  single  grain  of  wheat,  for  example."    But  this  also  is  a  text 
which  fails  to  determine  the  question  under  consideration  within 
appreciable  or  intelligible  limits.    I  could  understand  the  doctrine 
laid  down  if  it  meant,  or  could  be  understood  to  mean,  quantity  or 
valufe  of  dower  as  a  recoverable  charge  on  the  husband's  estate. 
Th^n  as  to    the  will  of  the  husband  and  wife,'^  such  language  fs 
surely  the  idlest  verbiage,  unless  it  can  be  shown  that  there  was 
smetfaing  on  which  the  husband  and  wife's  will  could  be  exercised 
apdn*   The  expression,  however,  that  the  dower  must  be  capable 
of  appteeiatioii,  not  totally  destitute  of  value  like  a  single 

gndn  of  wheat,"  seetns  to  bring  the  rale  within  one's  powers  of 
apprehension,  although  there  appears  to  me  to  be  no  reiason  why 
ffae  appreciation  should  not  be  equally  applied  to  Yisi6nary  or  im- 
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_  possible  dower,  to  the  case,  far  example,  of  the  husband  not  haying 

Sdqra  Bibi  timself  a  single  grain  of  wheat,  but  yet  settling  a  dower  of 
Masuma  ^'51  >000  on  his  wife.  The  result,  in  short,  of  the  authorities  appears 
BiBi.  to  be  that  while  some  texts  might  possibly  suggest  the  broad  prin- 
ciple contended  for  in  this  appeal,  it  is  nowhere  laid  down  abso- 
lutely and  expressly  by  any  authority  on  the  Muhammadan  law 
that  dower,  limited  or  unlimited,  is  to  be  regarded  without  regard 
to  the  husband's  estate,  and  that  unlimited  dower  may  mean  and 
be  accepted  as  dower  of  the  value,  it  may  be,  of  Ion  timea  the  value 
of  that  estate,  so  that  her  husband  at  the  time  of  his  naarriage, 
although  not  possessed  of  a  single  pice,  might  yet  settle  as  dower 
upon  his  wife  lakhs  and  orores  of  rupees  !  Now  this  is  not  too  ex- 
travagant an  ideal  of  the  principle  of  Muhammadan  law  in  question, 
for  as  a  proposition,  it  must  to  that  full  extent  be  maintained,  sup- 
ported, and  afSrmed  as  Muhammadan  law  before  the  plaintiff, 
appellant,  can  succeed  in  this  case. 

As  to  the  custom  on  this  subject  among  Shia  families,  I  am  nol 
satisfied  that  such  a  custom  has  been  satisfactorily  proved  in  this 
case,  but  even  if  it  were  undoubtedly  the  practice  among  Shia  ladies, 
I  should  hesitate  to  allow  such  practice  to  determine  so  serious  a 
question.  Nor  can  1  recognise,  as  a  sufBoient  reason  for  such  a 
practice,  that  among  the  Shias  a  childless  widow  is  precluded  (rom 
taking  any  share  in  the  estate  of  her  deceased  husband,  for  surely 
that  is  a  difficulty  that  could  be  met  by  an  express  settlement  which 
would  give  the  wife,  at  the  time  of  the  marriage,  a  reasonable 
share  of,  or  if  you  please  the  whole  of,  her  husband's  property 
This  doctrine,  in  short,  contended  for,  of  unlimited  dower  uifinitelj 
transcends  the  necessity  of  the  case  as  stated.  But  again,  in 
excuse  of  this  alleged  singular  and  anamolous  rule  as  to  dower, 
it  is  suggested  that  it  is  intended  to  protect  Muhammadan  wives 
against  the  facility  for  divorce,  which  can  be  capricioasly  used 
against  them  by  their  husbands,  seeing  that  dower  takes  efiect  irom 
the  wife's  divorce  or  the  husband's  death.  But  this  explanation 
I  am  unable  altogether  to  appreciate,  for  the  oonseqoenoes  of 
divorce  might  be  fully  guarded  against  by  allowiug  the  wife  her 
proper  dower,  or  even  such  dower  as  may  comprise  tiie  whole  of 
the  husband's  then  available  estate.  Again,  it  has  been  said  that 
the  amount  of  the  husband's  estate^  out  of  which  the  dower  migU 
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have  to  be  paid,  could  not  be  known  at  the  time  of  the  contraei;.  1877 
Bat  that  does  not  appear  to  me  to  get  rid  of  the  difficulty,  or  I  had  ^ 
rather  said  the  preposterous  and  visionary  absurdity  of  the  alleged  ». 
rule  which  has  no  foundation  in  any  rational  hope  or  expectation,  ^bib^^ 
but  is  solely  referable  to  an  idle  and  nebulous  fiction  which,  in  the 
case  of  parties  like  those  in  this  appeal,  could  never  be  imagined  to 
descend  to  the  earth  in  the  shape  of  actual  cash  or  property.  But 
it  has  also  been  urged  that  to  allow  a  wife  in  the  name  of  dower  to 
carry  off  the  whole  of  the  husband's  available  estate  instead  of  a 
fixed  sum,  however  large,  might  have  the  effect  of  defeating  the  rights 
of  the  heirs,  or,  in  other  words,  might  finally  determine  the  inheri- 
tance of  his  property.    My  answer  to  this,  however,  is  that  such  a 
result  entirely  depends  upon  the  extent  of  the  husband's  property, 
for,  as  in  the  present  case,  a  dower  might  be  named  so  large  as  hope- 
lessly to  absorb  the  whole  property,  leaving  the  heirs  with  nothing 
bat  the  mere  nam^  of  heirs.    Altogether  I  must  decline  to  accept 
sach  a  view  of  Muhammadan  law,  and  unless  compelled  to  do  so 
by  the  supreme  ruling  of  Her  Majesty's  Privy  Council,  I  must 
decline  to  administer  or  apply  it  in  any  case. 

In  conformity  with  the  tenor  of  the  remarks  I  have  offered,  I 
might  have  felt  disposed  to  have  given  the  plaintiff  reasonable 
dower  out  of  her  husband's  estate — say  one-third  or  even  half  of 
all  the  property  he  left — but  that  it  appears  I  am  not  permitted  to 
do.  Oa  the  other  hand,  her  claim  and  contention  in  the  suit  is  so 
visionary  and  intangible  that  I  feel  unable  to  reduce  her  dower  to 
any  palpable  character  or  amount  beyond  the  minimum  given  by 
the  Subordinate  Judge.  I  would  therefore  affirm  the  judgment  of 
the  Subordinate  Judge  and  dismiss  this  appeal,  but,  under  the 
dreumstances,  without  costs. 

Peabson,  J. — In  my  opinion  the  evidence  adduced  by  the  plain- 
tiff is  better  entitled  to  credit  than  the  evidence  adduced  by  the  de- 
fendant, respondent,  and  the  reasons  assigned  by  the  Subordinate 
Judge  for  his  decision  of  the  issue  relating  to  the  amount  of  the  dower 
in  question  are  not  valid.  Deeds  of  settlement  are  not  usual,  but 
it  is  not  unusual  to  settle  a  dower  out  of  proportion  to  the'meana 
of  the  husband ;  probably  not  many  Muhammadans  at  the  time  of 
their  marriage  are  possessed  of  much  independent  estate  or  means. 
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1877  The  absence  of  a  deed  of  settlement  in  this  instance,  and  the  dr- 
BuoiA  BiBi  *ta*  Tasadduk  Hnsain  was  not  possessed  of  large 

V.  means  at  the  time  of  bis  marriage,  are  insnfBcient  grounds  for  dis- 
^vSbu^  crediting  the  claim  and  the  averments  on  which  it  is  based*  Ta« 
sadduk  Hnsain  wonld  naturally  be  expected  to  fix  a  dower  for  his 
wife  similar  in  amount  to  the  dower  which  had  been  usually  fixed  for 
the  ladies  of  her  family  on  the  occasions  of  their  marriage ;  and  that 
amount  is  shown  to  bo  Rs.  5 1 ,000.  The  plaintiff's  witnesses  are 
mostly  her  relations,  but  they  are  persons  who  are  likely  to  know 
the  real  facts  in  question,  viz.^  what  was  the  usual  dower  in  the 
family,  and  what  was  the  dower  actually  agreed  to  he  given  by 
Tasadduk  Hnsain,  Inasmuch  as,  according  to  the  doctrine  of  the 
Bhia  sect,  a  childless  widow  is  precluded  from  taking  anj  share 
in  the  estate  of  her  deceased  husband,  it  is  not  surprising  that  the 
relatives  of  ladies  about  to  be  married  should  stipulate  for  the 
settlement  on  them  of  a  dower  that  would  constitute  an  adequate 
provision  for  them  in  the  event  of  their  surviving  their  husbands. 
It  may  be  that  the  estate  of  Tasadduk  Husain  will  not  famish 
more  than  such  a  provision  for  the  plaintiff,  his  widow.  I  woald 
reverse  the  lower  appellate  Court's  decree,  and  decree  the  claim 
and  appeal  with  costs  recoverable  from  the  estate  left  by  Tasad- 
duk Husain  aforesaid. 

The  plaintiff  appealed  from  the  judgment  of  Stuart,  C.  J.,  to 
the  Full  Bench,  under  cl.  10  of  the  Letters  Patent. 

Munshi  Kashi  Prasad  and  Shah  Asad  Ali,  for  the  appellani 
Munshi  Hanuman  Prasad,  Mir  Akbar  Husain,  and  Maulvi  Mehdi 
Basauj  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Pearson,  J.— The  first  two  grounds  of  the  appeal  appear  to  be 
incontrovertible.  The  plaintiff  is  doubtless  entitled  to  the  whole 
of  the  dower  which  her  late  husband  agreed  to  give  her,  and  which 
was  fixed  not  in  reference  to  his  means  at  the  time  of  marriage,  hot 
to  the  value  which  she  possessed  in  the  matrimonial  market,  that 
value  being  mainly  determined  by  the  local  positioQ  and  traditionti 
the  surroundings  and  antecedents  of  her  family.  The  contract 
cannot  be  set  aside  or  treated  as  a  nullity  because  he  was  compan- 


Digitized  by  Google 


VOL.  IL]  ALLAHABAD  SERIES. 

tivelj  poor  when  he  married,  or  has  not  left  assets  sufficient  to  pay  1377 
the  debt,  bnt  on  the  contrary  may  be  enforced  so  far  as  is  possible.  ^^^^ 
Bat  in  this  instance  it  happens  that,  if  a  dower  of  Rs.  51,000  v. 
had  not  been  agreed  to  by  him,  she  woald  have  been  entitled  to  a  ^Bibi'^ 
dower  of  that  amount,  because  such  an  amount  has  been  cus- 
tomarily fixed  as  dower  for  ladies  belonging  to  the  family  of  which 
she  is  a  member.    Her  claim  is  maintainable  irrespectively  of  any 
contract  on  the  part  of  her  husband,  but  I  nevertheless  allow  in 
full  the  third  ground  of  the  appeal,  and  would  only  add  that,  as 
the  estate  left  by  Tasadduk  Husain  is  probably  not  worth  Rs.  5,000, 
it  was  wholly  needless  for  the  plaintiff  to  have  fabely  represented 
her  dower  as  amounting  to  Rs.  51,000.  All  that  she  can  gain  would 
be  equally  gained  by  representing  the  amount  to  have  been  Rs. 
5,000.  There  is,  however,  no  reason  to  doubt  that  her  real  dower  is 
Bs.  51,000,  although  she  will  be  unable  to  realise  more  than  a  small 
portion  of  it. 

With  these  additional  remarks  I  adhere  to  my  judgment  of  the 
30th  April  last,  and  would  decree  the  claim  and  this  appeal  with 
costs  in  all  the  Courts. 

TuBNBB,  J. — However  great  the  objections  which  may  be  taken 
to  it,  it  is  unquestionably  the  practice  for  Muhammadan  gentlemen 
to  settle  on  their  wives  dowers  without  regard  to  the  extent  of 
their  own  incomes,  and  when  satisfactory  proof  is  adduced  that  a 
settlement  of  dower  has  been  made  bond  fide^  a  lady  is  entitled  to 
enforce  her  claim  for  the  whole  amount,  although  it  may  be  in 
6X0388  of  the  fortune  which  on  her  marriage  the  husband  possessed 
or  could  have  been  expected  to  acquire.  No  doubt  when  a  large 
sam  is  claimed  on  account  of  dower,  the  lady  is  bound  to  meet  the 
improbability  suggested  by  the  quantity  of  the  claim,  but  if  the  evi- 
dence produced  by  her  is  sufficient  to  establish  the  claim,  the  Court 
cannot  reduce  her  dower  to  an  amount  which  it  deems  reasonable, 
nor  can  it  refuse  her  a  decree  altogether  for  any  sum  in  excess  of 
the  amount  which  her  opponents  are  willing  to  concede  her.  Re- 
gard being  had  to  the  usage  in  this  country,  the  dowor  claimed  by 
the  appellant  is  not  preposterously  large,  that  we  could  on  this 
gronnd  only  refuse  credit  to  her  witnesses.  It  is  true  that 
Urge  dowers  are  less  common  among  Shias  than  among  Sunnis, 
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but  even  among  the  former  they  are  ocoasionally  settled :  the  nBtffi 
of  the  lady's  family  is  perhaps  more  regarded  than  adherence  to 
the  advice  of  some  of  the  doctors  of  the  laws. 

In  the  case  before  ns,  we  consider  the  appellant's  witnesses  are 
*  more  reliable  and  generally  of  better  position  in  life  than  the  wit- 
nesses called  by  the  respondent.  They  have  sworn^  and  we  see  no 
reason  to  doubt  their  evidence,  that  the  appellant's  dower  was  fixed 
at  Rs.  51;000,  and  in  corroboration  of  their  statements  on  this  point 
they  also  appear  to  be  stating  the  truth  in  asserting  that  this  dower 
was  not  in  excess  of  the  sum  usually  settled  on  ladies  of  the  appel- 
lant's family.  We  would  therefore  decree  the  appeal,  and  rever- 
sing the  decrees  of  the  Division  Bench  and  of  the  Court  of  first 
instance,  decree  the  claim  with  costs, 

Spankib,  J. — I  agree  witli  the  opinion  expressed  by  Mr.  Jus- 
tice Pearson,  delivered  when  the  suit  was  heard  by  the  Division 
Bench.  It  appears  that  there  is  nothing  to  add  to  it.  If  we 
believe  the  evidence  for  the  plaintiff,  then  the  dower  was  specified, 
and  there  was  no  doubt  or  uncertainty  about  it.  The  weight  of 
evidence  is  in  favour  of  the  plaintiff's  case,  since  the  amount  fixed  b 
stated  by  the  witnesses,  members  of  the  family  and  others  likelj  to 
know,  to  bo  Rs.  51,000.  I  would  therefore  decree  the  appeal  with 
costs. 

Appeal  allowed. 


Before  Mr.  Justice  Turner,  Officiating  Chief  Justice,  Mr.  Justice  Pesrtm,  wui 
Mr,  Justice  Oldfield. 

BABU  LAL  AND  0THICR8  (DEFBWDANT8)  9.  ISHRI  PRASAD  NARAIN  SINGH 

(PLAIMTIFF.)* 

Res  judicata — Mortgage^First  and  second  mortgagees. 

In  1870  M  granted  a  certain  person  a  lease  of  a  certain  Eamindari  share,  ft^r% 
term  of  years,  at  an  annual  rent,  L,  as  the  lessee's  aaretj,  hypothecitiog  a 
maoza  called  A  as  sccarity  for  the  payment  of  soch  rent.  In  1871 L  gsTe^s  bool 
for  the  payment  of  certam  moneys,  hypothecating  maoza  A  as  secarity  for  their 
paymeut.  In  1872,  and  again  iu  1873,  M  obtained  a  decree  in  the  RerenaeCoari 
against  his  lessee  and  L  his  sur«ty  for  arrears  of  rent.  In  execution  of  the  decree 
of  1872  M  caused  L's  rights  and  interests  in  maoza  ^1  to  be  pot  up  for  sale,  tad 

♦Appeal  under  cl.  10,  Letters  Patent,  No,  2  of  1878.  Reported  under  the 
special  orders  of  the  Hon'ble  the  Chief  Justice. 
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purchased  them  himself.   In  1874  ^  sued  L  and  td  to  enforce  his  lien  on  naanka  A . 
M  defended  this  suit  on  the  ground  that  he  was  the  holder  of  a  prior  lien  on  the 
property.   The  Conrt  gave  B  a  decree  in  1875,  holding  that  he  was  entitled  to  an 
order  for  the  sale  of  the  property,  but  that  it  would  he  competent  to     to  sue  to 
«oforoe  his  Uen,  and  that,  when  he  did  lo,  the  purchaser  under      decree  would  have 
the  option  of  discharging  the  first  incumbrance.   The  property  was  accordingly  put 
up  for  sale  in  execution  of      decree,  and  was  purchased  by  B  himself.  In  1876  M 
sued  L  andJ$  tg  enforce  his  lien  on  the  property,  claiming  to  recover  by  the  sale 
ttiereof  the  amount  of  the  arrears  of  rent  awarded  by  the  decrees  of  1872  and  187^, 
together  with  the  costs  awarded  him  in  the  ReTenne  Court,  and  interest.  BtU, 
affiroilng  the  judgment  of  Stuart,  C.  J.,  that  the  decree  of  1875  did  not  preclude  M 
from  claiming  to  enforce  hiM  lien  on  mauza  At  nor  was  his  claim  affected  by  the 
oircamstance  that  he  h^d  brought  to  sale  in  execution  of  the  decree  of  the  Revenue 
Conrt  the  rights  and  interests  of  L  in  that  mauzs .   All  that  was  then  sold  was  the 
equity  of  redemption,  which  was  sold  to  satisfy  the  rooney^lecree  held  by 
iNo  doubt  the  proceeds  of  the  sale  would  after  satisfac^  ion  of  the  costs  of  tbe 
decree  go  pro  tonto  to  the  satisfaction  of  the  tnms  secured  by  the  first  incnmbrance, 
bot  M  by  selling  in  execution  the  mortgagor's  equity  of  redemption  did  not  forego 
hia  incumbrance. 

HM  also  that  M  could  not  enforce  his  lien  for  the  recovery  of  the  costs  incurred 
by  him  in  the  Revenue  Courts,  as  the  surety-bond  did  not  provide  for  the  payment 
of  such  coets  ;  that  he  could  enforce  his  lien  for  the  recovery  of  interest,  as  ibat 
bond  did  provide  for  the  payment  of  interest ;  and  that  the  moneys  realised  by  the 
sale  of  the  equity  of  redemption  of  the  property  in  the  execution  of  the  Revenue 
Court's  decree  of  1872  must  be  applied,  in  the  first  place,  in  satisfaction  of  the  costs 
of  the  suit  in  which  that  decree  was  made,  and  then  in  satisfaction  of  the  arrear  sued 
for  in  that  suit^  or  the  balance  of  that  arrear,  ahd  of  the  arrear  sued  for  in  the 

second  suit,  with  interest  at  the  rate  agreed  upon  in  the  surety-bond  from  the  date 

of  the  accrual  of  those  arrears  imtil  realisation. 

On  the  11th  May,  1870,  the  Maharajah  of  Benared  granted  a 
lease  of  a  five  aodas  share  in  taluqa  Ktilmayi,  iti  the  .Allahabad 
district,  to  one  Bindesri  Bakbsb,  for  a  term  of  eight  years  to . 
commence  from  the  end  of  1277  fash',  at  an  annual  rent  of 
Bs.  14,725  payable  by  instalments.  One  of  the  conditions  of 
this  lease  was  that  the  lessee  should  furnish  security  for  the  per- 
formance of  the  conditions  of  the  lease.  One  Lalta  Bibi  agreed  to 
famish  such  security,  and  as  surety  executed  a  deed  on  the  4th 
July,  1870,  by  her  husband  as  her  attorney,  hypothecating  mauza 
Asravi  in  pargana  Barah,  and  a  mud-built  house  in  mauza  Naini 
in  pargana  Arail.  On  the  30th  November,  1871,  Lalta  Bibi 
joined  Mrith  her  husband  in  esecuting  a  bond  for  the  payment  of 
certain  moneys  to  Babu  Lal^  Kanhaiya  Lai,  Shankar  Lai,  and 
R^m  Charan,  and  hypothecated  mauza  Asravi  as  security  for 
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snch  payment.  On  the  24th  September,  1872,  the  Maharajah  of 
Benares  obtained  a  decree  in  the  Revenue  Court  against  Biodesri 
Bakhsh,  his  lessee,  and  Lalta  Bibi,  the  surety,  for  Rs.  2,472-12-3, 
being  arrears  of  rent  for  1279  fasli,  and  Rs.  266-6  -4,  costs  of  the 
suit ;  and  on  the  li>th  December,  1873,  he  obtained  a  second  decree 
against  them  in  the  Revenue  Court  for  Rs.  1,008-13-3,  being 
arrears  of  rent  for  1280  fasli,  and  Rs.  131-8-0,  the  costs  of  the  suit 
The  rights  and  interests  of  Lalta  Bibi  in  mauza  Asravi  wm 
attached  and  put  up  for  sale  in  the  execution  of  the  decree  dated  tbe 
24th  September,  1872,  and  were  purchased  by  the  Maharajah  for 
Rs.  1,800.  On  the  17th  Septen>ber,  1874,  Babu  Lal  and  the  other 
obligees  of  the  bond  dated  the  30th  November,  1871,  sued  Lalta 
Bibi  and  her  husband  on  that  bond  in  the  Court  of  the  Subordinate 
J udge  of  Allahabad,  claiming  to  enforce  their  lien  on  mauza  Asravi 
To  this  suit  they  made  the  Maharajah  of  Benares  a  defendant 
The  Maharajah  defended  this  claim  on  the  gi'ound  that  he  held  a 
prior  lien  on  the  property,  and  that  his  deed  contained  the  condition 
that  during  the  continuance  of  the  mortgage  the  mortgagee  wonld 
not  mortgage  the  property.  On  the  28th  June,  1875,  the  Suhordi- 
Bate  Judge  over-ruled  these  pleas,  deciding  that  the  second  mort- 
gagees were  entitled  to  an  order  for  the  sale  of  the  property,  bnt  that 
it  would  be  competent  to  the  Maharajah  to  sue  to  enforce  his  lien, 
and  that,  when  he  did  so,  the  purchaser  under  the  decree  obtained 
by  the  second  mortgagees  would  have  tbe  option  of  discharging 
tiie  first  incumbrance.  The  second  mortgagees  consequently  ob- 
tained a  decree  for  the  sale  of  mauza  Asravi,  and  it  was  pot  n^ 
for  sale,  and  was  purchased  by  themw 

On  the  15th  June,  1876,  the  Maharajah  of  Benares  instituted 
the  present  suit  to  enforoe  his  lien  on  mauza  Asravi  and  the  house 
in  mauza  Naini,  impleading  Lalta  Bibi,  and  the  second  mortgagees^ 
He  claimed  to  recover  the  amounts  of  the  arrears  of  rent  awarded 
by  the  decrees  dated  the  24th  September,  1872,  and  the  19th 
December,  1873,  respectively,  together  with  the  costs  awarded  to 
him  in  the  Revenue  Court,,  and  interest  on  the  whole  sums  decreed 
at  the  rate  of  twelve  per  cent  per  annum  from  the  date  of  those 
decrees  respectively.  The  District  Judge  of  Allahabad,  who  tried 
the  suit,  dismissed  the  claim  to  enforce  the  lien  on  mauza  Asravi,  en 
the  ground  that  the  plaintiff  had  elected  to  proceed  ia  the  Rerenoe 
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Court,  and  had  obtained  a  monej-decree  therein,  and  he  was  not  ^^78 

entitled  to  enforce  his  remedy  against  the  purchasers  under  the  b^bu  Lal 

decree  obtained  by  the  second  mortgagees,  defendants  ;  and  he  also  ^  ^ 

dismissed  the  claim  to  enforce  the  lien  on  the  house  at  mauza  Naraih 

Naini  on  the  ground  that  the  power-of-attorney  given  by  the  Sinuh. 
defendant  Lalta  Bibi  to  her  husband  did  not  authorize  him  to 
mortgage  that  property. 

The  plaintiff  appealed  to  the  High  Court.  The  appeal  came 
for  hearing  before  a  Division  Bench  composed  of  Stuart,  C.  J., 
and  Oldfield,  J.,  by  whom  the  following  judgments  were  delivered  : 

Stuabt,  C.  J. — Mr.  Justice  Oldfield  has  correctly  stated  the 
(acts  and  proceedings  in  this  case,  and  I  quite  agree  with  him  that 
the  decree  of  the  Revenue  Court  against  the  surety  was  without 
jurisdiction.  It  is  in  fact  absolutely  null  and  void— mere  waste 
paper.  But  1  am  extremely  unwilling  to  cast  the  plaintiff  by  ap- 
plying to  him  the  principle  of  res  judicata,  I  do  not  know  when 
or  in  what  way  this  plea  was  taken.  It  is  not  to  be  found  in  any 
part  of  the  record,  and  I  am  not  aware  that  it  was  taken  or  sug- 
gested at  the  hearing  ;  but,  as  Mr.  Justice  Oldfield  has  allowed  it 
to  govern  his  judgment  on  the  appeal,  I  feel  bound  to  consider  it. 

I  have  in  several  cases  in  this  Court  taken  occasion  to  express 
my  regret  that  the  law  on  this  subject  as  recognized  by  English 
Conrts  should  have  been  so  inoonsiderately  imported,  as  I  conceive 
it  has  been,  into  the  practice  of  the  Courts  of  this  country,  where 
there  are  few,  if  any,  of  the  safeguards  which  render  this  plea 
a  reasonable  one  in  a  European  Court ;  and  there  are  even  judg- 
ments of  the  Privy  Council  in  appeal  from  the  High  Courts  of 
India  whioh  carry  the  principle  of  this  plea  so  far,  that  I  would 
hesitate  to  apply  the  doctrine  they  lay  down  although  approved  by  so 
aogosi  a  tribunal,  unless  the  facts  were  precisely  the  same.  It  should 
be  remembered  that  there  is  not  here  that  copia  peritorumj  that  re- 
Bource  of  skilled  appliance  afforded  by  the  presence  of  a  thoroughly 
trained  and  experienced  bar  that  there  is  in  England  (or  rather  I 
should  say  in  Great  Britain  and  Ireland,  for  the  legal  practice  on 
this  subject  is  the  same  in  all  parts  of  the  United  Kingdom),  and 
that  to  introduce  into  the  practice  of  the  District  Courts  of  India 
a  legal  principle  which,  especially  as  recently  developed  and  ex- 
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pounded,  is  the  result  of  a  high  degree  of  legal  refinement,  it  not 
considerate  towards  suitors  who  form  part  of  such  a  popolation  ai 
we  have  to  deal  with,  if  it  is  not  tantamount  to  a  denial  of  justioe 
to  them.  These  poor  people  avail  themselves  of  the  best  profes- 
sional assistance  thej  can  get  in  the  zila  within  which  their  villages 
are  situate ;  but  that  is  often  poor  indeed,  if  it  is  not  generallj  un- 
reliable ;  and  to  refuse  relief  to  a  plaintiff  who  makes  an  apparendf 
just  daim  simply  because  his  ignorant  district  pleader  had  omitted 
a  particular  plea  in  a  previous  suit  is  sureljr  a  proceeding  of 
doubtful  wisdom. 

We  were  referred  to  several  cases  in  support  of  this  plea,  three 
in  particular :  Denobundhoo  Chowdhry  v.  /Cristomones  Dossu 
BaUeo  Sahai  v.  Bates har  Sinffh  (2),  and  Woomatara  DAia  r. 
Unnopoorna  Dauee  (3).  None  of  these  cases,  however,  appear  to 
me  to  apply  to  the  present.  But  after  what  I  have  suggested  on 
the  general  character  of  the  plea,  I  may  be  allowed  to  say  that  I 
cannot  withhold  my  sympathy  from  the  views  of  Sir  fiichard 
Garth,  the  Chief  Justice  of  the  Calcutta  Court,  in  the  long  and 
elaborate  judgment  he  gave  in  the  first  of  these  cases,  dissenting 
from  the  other  members  of  the  Court,  and  in  which  he  refen  to 
the  inconvenience  and  unreasonableness  of  applying  the  principle 
of  this  plea  to  the  litigation  of  the  natives  of  this  country. 

The  plea,  however,  is  taken  in  a  different  manner  in  the  present 
case,  and  what  occurred  was  this  :  there  had  been  another  suit 
between  the  same  parties,  certain  of  the  present  .defendants  being 
therein  plaintiffs,  in  which  a  decree  was  made  in  their  favour.  In 
that  suit  the  plaintiff  pleaded  all  his  pleas,  and  among  others  the 
prior  lien  under  which  he  now  claims.  He  brought  his  position  and 
contention  fully  before  the  Court,  and  yet  the  Subordinate  Judge 
refused  to  adjudicate  upon  the  prior  lien,  and  referred  the  plaintiff  to 
another  suit  for  that  purpose.  The  words  of  the  judgment  are 
these : — ^^The  Maharajah  may  sue  in  a  proper  Court  to  establish  his 
lien,  and  then  claim  the  benefit  as  against  a  subsequent  bypotheea- 
tion.  When  he  does  so,  the  plaintiff,  or  the  purchaser  under  his 
decree,  will  have  the  option  of  paying  off  the  first  incumbrance.** 
And  this  advice  the  plaintiff  followed,  and  because  he  did  so  and  ac« 

(1)  I.  L.  B.,  2  Calc.  152.      (2)  I.  L.  B.,  I  All.  75. 
(8)  II  B.  L.  R.,  158. 
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qnieflced  in  and  obeyed  the  judgment,  we  are  told  that  he  is  barred 
hj  the  plea  of  res  judicata.  Now,  even  assuming  that  the  Subordi- 
nate Judge  was  wrong,  and  had  failed  to  satisfy  the  legal  require* 
ments  of  the  case  by  his  order,  still  the  plaintiff  was  guilty  of  no 
neglect  of  his  duty  as  a  litigant  in  such  a  case,  nor  of  anything 
that  could  reasonably  be  called  laches  on  his  part.  He  simply  did  as 
he  was  told  by  the  judicial  authority  to  which  he  owed  obedience 
in  his  suit,  and  I  trust  he  is  not  in  consequence  ousted  of  his 
rights  by  the  plea  in  question,  for  a  more  unjust — I  had  almost 
said  a  more  mischievous— use  of  this  plea  I  cannot  conceive. 

But  1  may  be  permitted  to  doubt  whether  the  plea  of  res  jtidi" 
cata  is  relevant  to  the  present  suit  as  against  the  plaintiff,  or  that 
it  in  any  way  applies  so  as  judicially  to  raise  any  question  calling 
for  determination  respecting  the  Maharajah's  prior  lien.  In  the 
first  place,  Babu  Lai  and  others,  the  plaintiffs  in  the  former  suit, 
are  not  defendants  in  the  present  case  in  that  litigious  character, 
but  simply  as  auction-purchasers  of  the  properly  which  had  previ- 
ously been  transferred  in  security  to  the  Maharajah.  But  in  the 
second  place,  even  if  it  had  been  otherwise,  the  Maharajah's 
security-bond  was  not  in  any  way  disputed  in  the  former  suit,  and 
therefore  did  not  call  for  any  adjudication  in  the  present  case  on 
the  part  of  the  Subordinate  Judge.  Again,  the  Maharajah's  title 
as  purchaser  was  not  only  legally  bad  but  absolutely  void,  and  his 
rights  under  his  bond  could  only  be  determined  in  a  suit  with  a 
distinct  issue  on  the  subject  between  him  and  Lalta  Bibi.  But 
such  a  question  was  altogether  beside  the  legal  requirements  of  the 
first  suit,  and  it  was  competent  to  the  Subordinate  Judge  to  do 
as  he  has  done  in  the  preseno  case  by  restoring  the  Maharajah  to 
his  original  place  under  his  security,  and,  as  a  consequence,  allow- 
ing him  to  enforce  it  by  a  separate  suit.  There,  therefore,  seems 
to  have  been  no  place  for  such  a  defence  in  the  former  suit. 

Nor  do  I  consider  the  plaintiff  was  bound  to  apply  for  a  review 
of  judgment,  for  the  presumption  on  which  he  was  entitled  to  act 
was  in  favour  of  the  Subordinate  Judge's  judgment ;  and  the  plain- 
tiff ought  not  to  be  prejudiced  because  he  did  as  he  was  directed 
by  it,  instead  of  applying  for  a  review  of  judgment,  which  would 
have  been  a  proceeding  under  an  opposite  presumption  altoge- 
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1878        i]^Qf — i^i^,^  ^  presumption  that  made  him  bound  to  assume  ihat  the 
Babo  Lal    jtt<lg°i©'i*  was  wrong.    I  do  not  consider  that  he  was  bound  so  to 
assume,  but  was  entitled  to  adopt  the  course  recommended  to  him 

IsBBi  Prasad 

Nabain  by  the  Courts  and  that  he  is  entitled  to  our  judgment  on  his  lien^ 
and,  as  that  lien  is  prior  to  that  of  the  defendants,  I  would  allow 
the  third  reason  of  appeal,  decree  the  plaintiOTs  claim  for  enforce- 
ment of  the  hypothecation  in  his  security-bond,  dated  the  4th 
July,  1870,  and  re^rerse  the  decree  of  the  Court  below,  with  costs 
in  both  Courts 

I  may  add  that  the  provisions  relating  to  the  plea  of  f««  judi- 
eata  in  the  new  Procedure  Code  (A.ct  X  of  1877),  and  which  carry 
the  principle  of  the  plea  further  than  I  approve  in  this  country, 
do  not  appear  to  cover  such  a  case  as  the  present,  where  the  Sub- 
ordinate Judge  does  not  decide  on  the  plea  one  way  or  another, 
but  by  express  order  leaves  it  for  determination  in  another  suit ; 
the  plaintiff  simply  obeying  the  order,  and  the  defendant  recording 
no  plea  to  the  contrary  or  objection  thereto. 

Oldfield,  J. — The  plaintiff  sues  to  recover  a  sum  of  monej 
representing  instalments  of  rent  for  1279  and  1280  fasli,  due  by  a 
lessee,  by  enforcement  of  an  hypothecation  in  a  registered  secaritj 
bond,  dated  4th  July,  1870,  executed  by  defendant  No.  1,  in  which 
she  became  surety  for  the  lessee,  and  hypothecated  mauza  Asravi 
and  a  house  in  mauza  Naini  as  security  for  the  payment  of  the 
rent 

The  plaintiff  obtained  two  decrees  in  the  Revenue  Court  against 
the  lessee  and  the  surety  (defendant  No.  1)  for  these  instalments, 
and  in  execution  of  one  of  these  decrees  he  caused  to  be  sold  the 
surety's  rights  and  interests  in  mauza  Asravi,  and  purchased  them 
on  20th  July,  1874,  for  Rs.  1,800,  being  less  than  the  amount  of 
the  decrees.  The  defendants  Nos.  2  to  5  held  a  bond,  dated  30th 
November,  1871,  from  defendant  No.  1,  in  which  mauza  Asravi 
was  hypothecated  to  them,  and  they  brought  a  suit  against  defend- 
ant No.  1,  and  this  plaintiff  set  up  his  purchase  and  the  lien  under 
his  bond,  and  it  was  held,  on  28th  June,  1875,  that  his  purchase 
did  not  give  him  a  lien  since  it  was  made  under  a  decree  of  a 
Revenue  Court,  which  was  only  a  personal  decree  against  the 
surety  and  did  not  declare  the  lien,  nor  had  plaintiff  in  the  Reve-^* 
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nae  Court  claimed  to  enforce  the  lien,  and  he  was  referred  to  a  1378 

regular  suit  to  establish  his  lien.    The  defendants  Nos.  2  to  5  „ 

^  Babd  Lal 


have  since  purchased  the  property  at  auction-sale  in  execution  of  v. 
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their  decree.  .  'TJ.Vr 


Plaintiff  now  brings  this  suit,  and  its  object  is  to  have  his  Hen 
under  his  security-bond  enforced,  and  the  property  declared  liable 
to  sale  under  it  for  realisation  of  the  unsatisfied  balance  of  the 
instalments  which  were  decreed  to  him  in  the  Re\enue  Court. 
The  lower  Court  has  held  that,  as  the  plaintiff  elected  to  proceed 
against  the  surety  in  the  Revenue  Court  for  a  money-decree,  he 
gave  up  his  lien,  which  he  cannot  now  enforce  in  another  suit ; 
and  that  the  fact  that  the  Revenue  Court  had  no  jurisdiction  to 
give  a  decree  against  a  surety  does  not  affect  the  case^  as  he  made 
his  purchase  in  execution  of  the  Revenue  Court's  decree  with  full 
knowledge  of  the  lien  claimed  by  these  defendants.  The  Court 
farther  held  that  there  was  no  valid  hypothecation  of  the  house 
under  the  bond.    The  plaintiff  has  now  appealed. 

There  is  no  doubt,  under  rulings  of  this  Court,  that  the  suit  in 
the  Revenue  Court  against  the  surety  for  rent  on  the  hoad  was  not 
maintainable,  and  that  the  decree  against  the  surety  was  made 
without  jurisdiction.  The  Revenue  Court,  moreover,  was  not  a 
Court  which  could  have  entertained  a  claim  for  enforcement  of  the 
hypothecation  under  the  bond.  These  proceedings  in  the  Revenue 
Court  will  not,  therefore,  operate  to  bar  this  suit.  Nor  is  the  pre- 
sent claim  affected  by  the  sale  of  the  property  to  plaintiff  under 
the  Revenue  Court's  decree,  for  that  sale  was  made  without  autho- 
rity, being  in  execution  of  a  decree  of  a  Court  not  having  jurisdic- 
tion. The  sale  could  confer  no  valid  title,  nor  invalidate  any  pre- 
vious title  by  way  of  lien  which  the  plaintiff  may  have  by  reason 
of  the  security  •bond. 

The  case  which  has  been  brought  to  our  notice  (1)  is  not  in 
point    In  that  case  the  Court  which  made  the  decree  and  ordered 
MBie  sale  was  a  Court  of  competent  jurisdiction,  although  the  decree 
Vws  reversed  by  a  superior  Court.    It  appears  to  me,  however, 
^fki  this  suit  cannot  be  maintained  with  reference  to  the  suit 
between  the  same  parties  decided  on  28th  June,  1875.    In  that 
(1)  Jan  AH  v.  Jam  Alt  ChQwdUry,  1  B.  L.  R.,  A.  C,  56. 
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1878  suit  the  defendants  in  this  case  Nos.  2  to  5  sued  this  plaintiff  to 
Babo  Lal    ©"force  their  lien  under  their  bond  dated  30th  November,  1871, 

V'  and  they  obtained  a  decree  in  their  favour,  and  have  had  the 
IrtfRi  Pbasad  , ,   .  .       /.    1  .    1  11  11. 

Nauain      property  sold  m  expcnfcionof  their  decree,  and  nave  bought  ii. 

This  plaintiff  was  bound  in  that  suit  to  set  up  all  his  defences, 
and  he  should  have  set  up  the  prior  lien  he  now  claiois  under  bis 
bond  against  the  enforcement  of  the  defendant's  bond  by  sale  of 
the  property.  Indeed,  he  appears  to  have  done  so,  and  the  ques- 
tion of  the  validity  of  the  prior  charge  he  claims  should  hare  been 
determined,  and  he  should  not  have  been  referred  to  a  separata 
suit  as  appears  to  have  been  the  case.  This  plea,  to  the  best  of  ray 
recollection,  was  raised  at  the  hearing  before  us,  and  appears  to 
me  to  fall  within  the  scope  of  the  2nd  and  8th  objections  taken  by 
the  defendants  Nos.  2  to  5  in  their  written  statement  of  4th  Jaly, 
1876.  He  may  possibly  have  a  remedy  by  review  of  judgment,  but 
not  by  a  separate  suit.  I  concur  with  theJudorein  considering 
that  the  power-of-attorney  dated  19th  July,  1870,  executed  by 
defendant  respondent  Lalta  Bibi  in  favour  of  Mahesh  Parshad, 
did  not  empower  him  to  hypothecate  the  house  which  is  the  other 
property  sued  for.    I  would  dismiss  the  appeal  with  costs. 

The  defendants  appealed  from  the  judgment  of  Stuart,  C.J. 
to  the  Full  Bench,  under  cl.  10  of  the  Letters  Patent. 

Pandit  Buhamhhar  NcUh  and  Muushi  Ram  Prasad,  for  the 
appellants. 

Munshi  Hanuman  Prasad  and  Babu  Sital  Prasad,  for  the  res- 
pondent. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

TtlBNER,  0.  C.  J.— (After  stating  the  facts  continued) :— In 
appeal  to  the  Full  Court  several  pleas  are  urged.  It  is  contended 
that  the  Maharajah's  right  to  insist  on  his  incumbrance  on  Asravi 
was  put  in  issue  in  the  suit  brought  by  the  second  mortgagees  and 
determined  against  him  and  that  it  cannot  now  be  enforced.  Thii 
objection  proceeds  on  a  misapprehension  of  the  judgment  pro- 
nounced in  that  suit.  It  was  not  there  held  that  the  Habarajdi 
had  not  the  right  to  enforce  his  Hen,  but  that  he  could  *not  enforce 
it  until  by  bringing  a  suit  he  had  obtained  an  order  for  sale,  and 
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that  the  second  mortgagees  were  entitled  to  an  order  for  sale  sub*  1878 

ject  to  the  first  incambranee,  which  a  purchaser  under  the  decree   

would  be  at  liberty  to  discharge.  The  right  which  the  Mahara-  v. 
jab  now  asserts  was  not  disafiirmed  by  the  Subordinate  Judge  but 
declared,  and  a  first  mortgagee  cannot  resist  the  claim  of  a  second  Sikob. 
mortgagee  to  bring  the  mortgaged  property  to  sale  subject  to  the 
first  mortgage.  The  decree  of  1875  does  not  therefore  preclude 
the  Maharajah  from  claiming  to  enforce  his  incumbrance  on 
roauza  Asravi.  Nor  is  the  claim  aflfected  by  the  circumstance  that 
the  Maharajah  brought  to  sale  in  execution  of  the  decree  of  the 
Revenue  Court  the  rights  and  interests  of  Mu'sammat  Lalta  Bibi 
in  Asravi.  All  that  was  then  sold  was  the  equity  of  redemption, 
which  was  sold  to  satisfy  the  money-decree  held  by  the  Maharajah. 
No  doubt  the  proceeds  of  the  sale  would  after  satisfaction  of  the 
costs  of  the  decree  go  pro  tanto  for  the  satisfaction  of  the  sums 
secured  by  the  first  incumbrance,  but  the  Maharajah  by  selling  in 
execution  the  mortgagor's  equity  of  redemption  did  not  forego  his 
incambrance. 


It  must  be  admitted  that  some  issues  were  left  undetermined 
by  the  judgment  of  His  Honor  the  Chief  Justice.  It  is  clear  that 
the  power-of-attomey  did  not  warrant  the  hypothecation  of  the 
Louse  in  Naini  and  the  claim  to  bring  to  sale  this  property  must 
be  dismissed.  The  decree  then  must  in  any  case  be  limited  to  the 
sale  of  mauza  Asravi.  An  oral  objection  was  taken  to  ihli  part 
of  the  claim  that  there  was  no  consideration  for  the  execution  of 
the  surety-bond,  seeing  that  the  bond  was  executed  on  the  4th 
July,  1870,  whereas  the  lease  had  been  executed  on  the  11th  May, 
1870.  But  the  circumstance  that  the  two  documents  were  not 
executed  on  the  same  date  does  not  necessitate  the  conclusion  that 
the  execution  of  the  one  was  not  the  consideration  for  the  execution 
of  the  other.  It  is  not  always  convenient  for  the  several  parties 
to  assemble  at  one  place  and  at  one  time.  We  see  no  reason  to 
doubt  that  the  lease  would  not  have  been  executed  except  on  the 
imderstanding  that  the  surety-bond  was  in  fact  given  in  considera* 
ticm  of  the  execution  of  the  lease.  It  was  a  part  of  the  original 
contract  for  the  lease  that  a  surety  should  be  procured  and  the 
Husammat  consented  to  be  the  surety.  It  remains  to  be  determined 
for  what  sums  the  incumbrance  may  be  enforced.    It  is  contended 
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1878        that  the  costs  incurreJ  in  the  Revenue  Ooarts  cannot  be  recovered. 
~       !"*  This  plea  must  be  allowed,  for  there  is  no  stipulation  in  the  bond  to 
V.        provide  for  the  payment  of  such  costs.    It  is  again  contended  that 

ISHKI  PbaSAD  .  • 

Nabain  the  Maharajah  cannot  claim  to  recover  in  this  suit  interest  on  the 
arrears  decreed  by  the  Revenue  Court,  but  the  bond  does  provide 
for  the  payment  of  interest  and  therefore  this  plea  must  be  disallow- 
ed.  Lastly,  it  is  contended  that  the  claim  for  the  arrears  decreed 
on  the  24th  September,  1872,  should  be  reduced  by  the  amouot 
recovered  by  the  sale  of  the  equity  of  redemption.  On  the  part 
of  the  Maharajah  this  claim  is  resisted  on  the  ground  that  the 
decree  obtained  by  him  in  the  Revenue  Court  was  a  nullity,  inas- 
much as  that  Court  had  no  jurisdiction  to  entertain  a  suit  against 
the  surety.  At  the  time  the  suit  was  brought  it  had  not  been  ruled 
that  the  Revenue  Court  could  not  entertain  such  suits.  It  may, 
however,  be  assumed  that,  had  the  surety  appealed,  the  decree 
obtained  against  her  in  the  Revenue  Court  would  have  been  set 
aside*  It  may  also  be  allowed  that  a  sale  under  a  decree  which  on 
the  face  of  it  has  been  passed  without  jurisdiction  is  voidable. 
Whether  a  sale  would  be  set  aside  at  the  instance  of  the  person  who 
bad  procured  it  is  open  to  question,  but  in  fact  the  Maharajah  did 
not  disavow  the  sale  nor  were  any  proceedings  taken  to  set  it  aside. 
The  Maharajah  took  possession  and  realised  profits  until  he  was 
ousted  by  the  purchasers  under  the  second  mortgage.  The  sum 
realised  by  the  sale  must  then  be  applied,  firstly,  to  the  satisfaction 
of  the  costs  incurred  in  the  suit  in  the  Revenue  Court,  and  the 
balance  will  go  in  reduction  of  the  arrear  sued  for  in  that  suit,  or 
the  balance  of  that  arrear,  and  for  the  arrear  sued  for  in  the  second 
suit  with  interest  at  the  rate  agreed  from  the  date  of  the  accruing  of 
the  arrears  respectively  until  realisation.  The  Maharajah  is  entitled 
to  an  order  for  the  sale  of  Asravi  unless  in  the  meantime  the 
second  mortgagees  bring  into  Court  the  amount  found  due  together 
with  the  balance  of  costs  which  may  be  due  to  the  Maharajah  in  the 
present  proceedings.  The  residue  of  the  claim  should  be  diamissed. 
Each  party  will  pay  and  receive  costs  in  all  Courts  in  proportion 
to  the  amount  of  the  claim  decreed  and  dismissed  :  ihe  costs  of  the 
second  mortgagees  being  estimated  in  respect  of  the  claim  to  bring 
to  sale  Asravi  and  the  costs  of  the  Musammat  being  calculated  on 
the  value  of  the  house  in  Naini.  The  decree  of  the  Division  Beuoh 
will  bo  modified  accordingly. 
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Pearson^  J.— Concurred. 


878 


Oldfibld,  J. — Having  reheard  the  argnments  in  this  case,  I     Babu  Lal 
modify  the  opinion  expressed  in  my  former  judgment,  and  concur  Ishbi  Prasad 
in  the  order  proposed  by  my  colleagues.  Naeain 


BADRI  PRASAD  (Plawtiff)  v,  MURLIDHAR  and  others  (Dkfekdants.)  2. 

[On  appeal  from  the  High  Court  for  the  North- Western  Provinces  at  Allaha- 
bad] 

Usury  laws  under  Regulation  XXX IV  of  ISOZ^Obligation  on  mortgagee  to 
fie  wcounis, 

la  a  mortgage  dated  in  1852  of  malikana  fixed  for  the  period  of  settlement, 
it  was  agreed  that  the  mortgagee  shoald  collect  the  village  jama,  pay  the  Goy- 
emnieDt  demand,  and  take  the  malikanat  of  which  part  was  to  be  received  by  him 
as  interest  on  the  money  lent  at  one  per  cent,  per  mtusem,  and  the  balance,  viz  , 
Bs.  565  per  annum,  was  to  be  retained  by  him  as  the  costs  of  collection.  No 
acconnts  were  to  be  rendered  of  the  malikana  coUected  ^uring  the  time  of  the 
mortgagee's  possession. 

If  this  agreement  had  been  a  contrivance  for  securing  to  the  mortgagee  a 
higher  rate  of  interest  than  that  to  which  he  was  then  by  law  entitled,  it  would 
hare  been  Toid  under  the  usury  laws  (in  force  under  Liegnlation  XXXIV  of  1803 
antil  ihe  passing  of  Act  XXVIII  of  1855),  and  would  not  haye  prevented  the 
accounts  from  being  taken. 

Bat  as  the  Coorts  found  that  the  Rs.  565  per  annum  constituted  a  fair  per- 
centage, which  it  had  been  bon&fidt  agreed  should  be  allowed  to  the  mortgagee 
for  the  costs  of  collection,  it  was  held  that  the  agreement  had  been  rightly  treated 
JIB  a  sufficient  ans*ver  to  a  suit  based  on  the  assumption  that  the  whole  of  the 
mortage-money,  principal  and  interest,  would  be  satisfied  if  the  accounts 
(contrary  to  the  agreement)  were  taken  on  the  basis  of  charging  the  mortgagee 
with  the  Ba.  565,  or  so  much  thereof  as  he  should  fail  to  prove  had  been  actually 
expended  in  the  collection. 

If  the  amount  receiyed  by  the  mortgagee  had  been  flnctnating,  production  of 
4be  aceoonta  might  haye  been  necessary  for  a  decision  on  the  validity  of  the 
agreement  set  up.  But  it  could  not  be  said  thai  by  no  agreement  could  a  mortgagee 
relieve  himself  from  the  obligation  of  filing  accounts  under  the  9th  and  10th 
eectioDS  of  Regulation  XXXIV  of  1803  :  and  in  this  case  he  had  done  so:  the 
only  sum  that  he  was  to  receive  beyond  the  interest  allowed  by  law  being  an 
unvarying  balance  found  to  bo  a  fair  allowance  for  the  costs  of  collection. 


•Pr«*«iii:-SiR  J.  W.  CoLviLE,  Sir  B.  Peacock,  8ia  M.  E.  Smitu,  aud  Sib 

B.  P.  CULLXKIL 


PRIVY  COUNCIL, 


p.  c* 

1879 
NovemJber  27. 
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1879  Appeal  from  a  decree  of  the  High  Court  for  the  North-West- 

 ~  ern  rrovinces  at  Allahabad,  dated  the  25th  November,  1876, 

Prasad  affirming  a  decree  of  the  Subordinate  Judge  of  Aligarb,  dated 

MuBLiDHA..  18^*^  September, 

This  suit  was  for  the  redemption  of  a  mortgage  of  malikanax^ 
ceived  from  five  villages  in  a  taluqa  called  Guhrari,  in  the  Aligarh 
district.  The  total  rent  payable  to  the  mukaddam  biswadaran 
of  these  villages,  under  the  settlement  of  1836,  was  Rs.  9,870,  of 
which  they  had  to  pay  Government  revenue  to  the  amount  of 
Els.  '',649,  retaining  the  difference,  Bs.  2,221,  as  their  malikana. 
On  the  16th  Jannary,  '852,  they  mortgaged  this  malikam  to  a 
Gokal.Das,  agreeing  to  place  him  in  the  same  position  as  they 
were  themselves  as  regards  the  right  to  collect  the  whole  jama 
from  the  malguzars.  That  part  of  the  instrument  of  mortgage 
which  was  material  to  the  question  in  this  suit  is  set  forth  in  the 
judgment  on  this  appeal.  In  August,  1864,  the  son  of  Gokal  Das 
sold  ihe  interest  of  the  mortgagee,  which  had  descended  to  him,  to 
the  respondents;  and  in  1874  and  1875  this  appellant  purchased 
from  the  mortgagors,  or  their  successors,  their  interest  in  the 
mortgaged  malikana.  In  June,  1875,  the  plaintiff  sued  for  re- 
demption, attempting  to  show  that,  allowing  the  actual  cost  of 
collection  from  May  next  aflber  the  execution  of  the  mortgage, 
when  the  first  collections  were  made,  with  interest  at  the  rate  of 
12  per  cent,  per  annum,  the  whole  debt,  principal  and  interest, 
would  have  been  paid  off  in  1863-64.  For  the  defence  it  was  in- 
sisted that  the  plaintiff  was  bound  by  the  stipulations  of  the  mort- 
gage. On  an  issue  as  to  whether  the  sum  of  Rs.  565  was  a  fair 
allowance  for  the  costs  of  collection,  the  Subordinate  Judge  found 
that  it  was  so  ;  and  that  '^the  biswadars  from  whom  the  mort- 
gagee lambardar  had  to  collect  rents  are  numerous  in  each  village: 
in  ma.uza  Rothipura  the  biswadars  are  90  and  in  Hardaari  200, 
and  the  mortgagee  has  to  collect  very  small  items  from  them". 
He  concluded  that  the  plaintiff  was  not  entitled  to  any  reduction 
of  the  mortgage-money,  as  the  contract  had  been  bond  fde  made, 
and  dismissed  the  suit.  The  High  Court,  on  an  appeal  urging 
that  the  Rs.  565  must  be  regarded  as  a  usurious  addition  to  the 
legal  interest,  declared  as  follows 
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"  We  are  of  opinion,  however,  that  the  above  stipulation  in 
the  mortgage  is  not  in  the  nature  of  a  contract  for  interest. 
When  the  parties  agreed  that  Rs.  565  should  be  allowed  for 
expenses  without  an  account,  there  was  no  evasion  thereby  of  the 
law,  or  any  contract  to  give  usurious  interest.  This  item  was 
bond  fide  for  the  cost  and  risk  of  collections.  It  is  an  item  in  the 
accounts  based  on  the  footing  of  a  distinct  contraot  quite  apart 
from  the  question  of  interest,  and  when  we  look  at  the  position  of 
the  mortgagees,  there  was  nothing  unusual  or  unfair  about  it. 
They  had  to  collect  Rs.  9,870  from  the  biswadars,  and  were 
responsible  for  the  payment  of  the  revenue,  and  they  had  more- 
over to  see  that  the  biswadars  made  the  collections  from  the  ten- 
ants. Their  position  was  certainly  one  of  some  risk,  and  the  per- 
centage allowed  to  them  for  the  expense  and  risk  of  collecting 
.-was  certainly  not  exprbitant  or  imusual.  It  may  or  may  not  be 
that  their  actual  expenses  fell  short  of  the  sum  allowed,  but  this 
consideration  will  not  render  the  arrangement  a  contravention  of 
Regulation  XXXIV  of  1803,  and  therefore  one  to  be  set  aside. 
The  view  here  taken  is,  we  find,  supported  by  decisions  of  the 
Courts,  cited  by  Mr.  Macpherson  in  the  5th  edition  of  his  work  on 
Mortgages,  pages  51  and  53.  We  aflSrm  the  decision  of  the 
lower  Court  and  dismiss  .the  appeal  with  costs." 

On  appeal  against  this  decision, 

Mr.  Doyne  appeared  for  the  appellant. 

Mr.  Leith^  Q.  C,  and  Mr.  Ernest  E.  Witt,  for  the  respondents. 

Mr.  Dayne  for  the  appellant  contended  that  the  respondents 
as  mortgagees  were  bound  by  law  to  produce  accounts,  and  that 
without  the  production  and  verification  of  the  accounts  no  satis* 
factory  conclusion  could  be  arrived  at  on  the  question  whether  the 
allowance  of  Rs.  565  was  a  reasonable  stipulation^  or  an  evasion 
of  the  laws  against  usury. 

The  respondents  were  not  called  upon. 

Their  Lordships'  judgment  was  delivered  by 

Sib  J.  W.  COLVILLK. — This  is  a  suit  brought  by  the  purchaser 
and  assignee  of  a  mortgagor's  Interest  against  the  purchasers  and 
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assignees  of  the  mortgagee's  interest  The  mortgage-deed  be- 
g^j^j^j  tween  the  original  parties  was  dated  16th  January,  1852.  It  was 
Prasad  a  mortgage  of  what  was  called  the  malikana  interest  of  certain 
MuiuDHiB.  taluqdars;  the  amonnt  of  that  malilcana  being,  during  the 
pendency  of  the  then  settlement,  a  fixed  and  known  sum.  The 
mortgage -deed  contained  this  stipulation :  We  hereby  make  a 
written  agreement  that  the  said  mortgagee  having  taken  posses* 
sion  of  the  mortgaged  villages,  with  all  the  poweni  enjoyed 
by  us,  may  on  his  own  authority  collect  the  jama  fixed  by  the 
Government  from  the  villages  of  the  iluqa,  and  himself  pay 
the  fevenue  to  the  Government,  instalment  after  instalment,  ac« 
cording  to  the  usage  in  the  pargana  ;  that  he  may  bring  to  his 
own  use  the  income  of  the  malikana  due  to  us,  crediting  every 
harvest  Rs.  1,656  per  year  as  interest  on  the  amount  of  con- 
sideration on  this  mortgage,  at  the  rate  pf  one  per  cent,  per 
mensem,  and  take  the  remainder,  Rs.  565,  the  surplus  of  the 
malikana,  as  his  own  collection  fee  and  pay  of  the  agent  and 
peons  employed  for  making  collections  in  the  villages;  that 
is,  he  may  credit  the  income  of  the  maUkana  to  the  payment  of 
two  items— one,  the  interest  on  the  mortgage-amount,  and  the 
other  the  expenses  incurred  in  making  collections  in  the  villages ; 
for  we  have  agreed  that  the  amount  of  interest  of  the  mortgage 
consideration,  and  the  expenses  of  making  collections  in  the  villages, 
should  be  equal  to  (or  cover)  the  malikana  profits,  and  we  have  no 
longer  any  right  to  claim  a  rendition  of  the  account  of  mesne  pro- 
fits accruing  during  the  time  of  the  mortgagee's^ possession." 

The  principal  question  raised  by  the  present  appeal,  and  argued 
by  ^r.  Doyne  at  the  bar,  is  whether  this  agreement  is  sufficient  to 
deprive  the  plaintiff  of  his  statutory  right,  under  the  9th  and  10th 
sections  of  Regulation  XXXIV  of  1803,  to  call  upon  the  defendants 
to  render  the  account  mentioned  in  those  two  sections.  A  preli- 
minary question  however  arises  as  the  legal  validity  of  the  agree- 
ment. There  can  be  no  doubt  that  such  a  contract  would  previous 
to  that  Regulation  have  been  a  good  and  legal  contract,  and  that 
it  would,  under  the  law  as  it  now  exists  since  the  repeal  of  the 
usury  laws,  be  also  a  good  and  legal  contract,  it  being  an  old  and 
well-known  custemary  form  of  mortgage  that  the  mortgagee  afaould 
take  the  mesne  profits  in  lieu  of  interest,  and  so  be  saved  froia 
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liaving  to  account  for  them.    But  there  can  be,  on  the  other  hand, 
no  doubt  that  at  the  time  when  this  mortgage  was  made  the  law 
l>y  which  the  contract  was  governed  was  otherwise ;  that  the  Re- 
Ignlation  had  limited  the  rate  of  interest  to  twelve  per  cent.,  and  Morliohas. 
^ntained  provisions  nnder  which  securities  might  be  avoided  if 
they  coni^acted  directly  or  indirectly  for  a  higher  rate  of  interest ; 
<uid  that  the  taking  of  the  accounts  between  mortgagor  and  mort^ 
jgagee  was  regulated  by  the  9th  and  10th  sections.    Therefore  if 
the  stipulation  in  question  had  been  made  in  evasion  of  tiie  asury 
law  introduced  by  the  Regulation,  and  as  a  contrivance  for  giving 
the  mortgagees  a  higher  rate  of  interest  tban  that  to  which  they 
were  by  law  entitled,  it  would  have  been  a  bad  contract,  and  coidd 
not  have  prevented  the  accounts  from  being  taken  in  the  usual 
manner*   In  the  present  case,  however,  both  the  Indian  0(mrts 
have  found  in  favour  of  the  legal  validity  of  the  stipulation  as  will 
presently  be  more  fully  stated.    It  has  however  been  contended 
that,  however  this  may  be,  a  mortgagee  cannot  by  contract  relieve 
himself  from  the  statutory  obligation  of  filing  accounts  under  the 
9th  and  10th  sections ;  and  this  is  the  principal,  if  not  only,  point 
raised  by  the  appellant. 

Their  Tiordships  are  of  opinion  that  this  contention  is  not  well* 
founded^  There  is  nothing  in  the  Regulation  which  says  expressly 
that  the  accounts  must  be  filed  whether  they  are  required  for  the 
determination  of  the  rights  of  the  parties  in  the  suit  or  not*  On 
the  other  hand  the  15th  section  says Nothing  in  this  Regula- 
tion being  intended  to  alter  the  terms  of  contract  settled  between 
the  parties  in  the  transactions  to  which  it  refers  (illegal  interest 
excepted),  the  several  provisions  in  it  are  to  be  construed  ac* 
cordingly ;  and  any  tjuestion  of  right  between  the  parties  is  to 
be  regularly  brought  before  and  determined  by  the  Courts  of  Civil 
Justice.'^  It  is  under  this  enactment  that  the  Courts  below  have 
tried  *and  determined  the  validity  of  the  stipulation  in  question* 
They  have  found  that  it  is  not  in  the  nature  of  a  contract  for  inter- 
est ;  that  there  was  no  evasion  thereby  of  the  law,  or  any  contract 
to  give  usurious  interest;  that  the  Rs.  665  constituted  a  percentage 
which  was  bond  fide  agreed  to  be  allowed  to  the  mortgagees  for  the 
expense  and  risk  of  collecting ;  and  which,  being  only  about  5|  {)e^r 
%y&ai»^  was  certainly  neither  exorbitant  nor  unusual.    Having  ^ 
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foand,  they  were  bound  to  give  effect  to  their  decision^  bj  treating 
the  agreement  as  an  answer  to  the  snit,  which  proceeded  on  the 
assnniption  that  the  whole  of  the  mortgage-money,  principal  and 
interest,  wonld  be  satisfied,  if  the  accounts  were  taken,  contrary  t» 
the  legal  contract  of  the  parties,  on  the  basis  of  charging  the  mort- 
gagees annually  with  the  Bs.  565,  or  so  mnch  thereof  as  thej 
should  fail  to  proye  had  been  actually  expended  by  them  in  respect 
of  the  costs  of  collection. 

Their  Lordships  must  by  no  means  be  taken  to  decide  that  if 
the  amounts  received  by  the  mortgagees  had  been  fluctuating  they 
might  not  have  been  bound  to  file  the  statutory  accounts.  Those 
accounts  might  have  been  necessary  to  enable  the  Court  to  decide 
on  the  validity  of  the  contract  set  up.  In  the  present  case,  however, 
it  is  clear  that  the  only  sum  which  the  mortgagees  could  receive, 
vltra  the  interest,  was  a  fixed  and  unvarying  balance  of  Bs.  565, 
and  this  the  Courts  have  found  to  be  a  sum  which  the  parties 
might  legitimately  agree  to  fix  as  the  allowance  to  be  made  fof 
the  costs  of  collection.  If  this  be  bo,  the  only  result  of  compelling 
the  defendants  to  file  accounts  would  be  to  increase  the  cosii  of 
suit  which  must  ultimately  fall  on  the  plaintiff* 

Their  Lordships  therefore  see  no  reason  for  questioning  the 
correctness  of  the  decision  to  which  both  the  Indian  Courts  have 
come,  and  they  must  humbly  advise  Her  Majesty  to  confirm  the 
decree  of  the  High  Court,  and  to  dismiss  this  appeal  with  costs. 

Agent  for  the  appellant :  Mr.  J*,  L.  Wilson. 

Agent  for  the  respondent :  Messrs.  Pritehard  and  S<m$. 


mo 

January  2. 


APPELLATE  CIVIL. 


Defote  Mr.  Justice  Spankie  and  Mr.  Justice  Straight, 
COHEN  (Defbiidant)  v.  tbu  BANK  o»  BENGAL  (Plaintiff)* 
Bill  of  Exchange^JExelusion  of  Evidence  of  Oral  Agreement^  Act  J  of  lS7i 
{Evidence  Act),  s.  92. 
It  was  agreed  between  the  Bank  of  Bengal  at  CalcntCa  and  C  tad  C^..  wb« 
carried  on  business  there,  that  the  Branch  of  the  Bank  at  Cawnpore  ahoald  diacotnt 

*  Second  Appeal,  No.  318  of  1879,  from  a  decree  of  J.  H.  Prinsep,  E«q, 
of  Cawnpore,  dated  the  13th  November,  1878,  mfKlifyinga  decree  of  Babn  RamK*» 
Cbnudhri,  Subordinate  Judge  of  Ca\SDi>ore,  dated  the  25th  September,  1878. 
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bills  to  a  certain  extent  drawn  hy  C,  who  carried  on  business  at  Cawnpote,  on  ^SSO 
C  and  Co.  against  goods  to  be  consigned  by  rail  to  C  and  Co ,  and  that  the  raihvay  - 
receipts  for  such  consignments  should  be  forwarded  to  C  and  Co.  through  the  Cawn-  Cohbm 

V. 

pore  Branch  of  the  Bank.  C  accordingly  drew  a  bill  on  C  and  Co.,  payable  twenty-     Tm  Bavk 

•ne  days  after  date,  which  the  Cawnporc  Branch  of  .the  Bank  discounted,  receiving    of  Bcxoau 

the  railway  receipt  for  certain  goods  consigned  to  C  and  Co.    C  and  Oo.  having 

accepted  this  bill,  the  Bank  handed  over  the  rall^vay  receipt  to  them.   In  a  suit 

by  the  Bank  against  C,  on  the  bill,  the  latter  set  up  as  a  defence  that  the  bill  had 

been  discounted  by  the  Bank  on  the  oral  understanding  that  the  railway  receipt 

was  not  to  be  transferred  to  0  and  Co.  until  tliey  had  paid  the  amount  of  the  bill, 

and  that  the  Bank  had,  by  the  breach  of  this  condition,  determined  the  dcfendant*8 

liability^   Meld  by  STRAiout,  J.  (Spankib,  J.,  dissenting)  that  evidence  of  such 

oral  nnderstaading  was  oot  admissible  even  under  proyiso  3  of  s.  92  of  Act  I  of 

1872. 

The  facts  of  this  case  are  suiBcientlj  stated  for  the  purposes  of 
this  report  in  the  judgment  of  Straight,  J. 

Messrs.  Conlan  and  Colviuy  for  the  appellant. 

Messrs.  Bill  and  ffoward,  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court  t 

SpankiE)  J. — The  liability  of  appellant  under  ordinary  circum* 
stances  is  not  denied,  and  it  may  be  said  that  his  entire  case  stands 
er  falls  with  the  allegation,  that  the  railway  receipt  which  accompa- 
nied the  bill  was  not  to  be  parted  with  to  Cohen  Brothers  until 
they  had  paid  the  amount  of  the  bill,  and  it  is  urged  that  the  Bank 
did  part  with  the  reoeipt  before  the  bill  had  been  discharged,  and 
therefore  the  appellant  was  no  longer  liable.  It  is  admitted  by 
appellant  in  his  third  plea  that  the  determination  of  this  point  was 
(he  true  issue  in  the  suitv 

I  did  not  understand  that  it  was  seriously  contended  that  appel- 
lant was  not  at  liberty  to  offer  evidence  of  the  agreement  or  under^* 
standing  set  up  by  him.  But  I  am  disposed  to  hold  that  the  oral 
agreement  set  up  is  not  one  that  contradicts,  varies,  adds  to,  or  sub- 
tracts from,  the  terms  of  the  contract,  and  that  both  provisos  2 
and  3  of  s.  92  of  the  Evidence  Act  might  apply  to  his  case. 

I  do  not,  however,  think  that  it  is  necessary  to  consider  this  point 
at  any  length,  because  it  appears  to  me  that  both  the  lower  Courts 
have  disposed  of  the  averment,  which  raises  a  question  of  fact.  Was 
or  was  there  not  any  such  oral  agreement  ?   The  first  Court  found 
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that  the  railway  receipt  vraa^  taken  from  appellant  for  the  saiisfac' 
iion  of  Cohen  Brothers,  on  whose  letter  of  credit  the  amoant  of  the 
Ull  wa»  adTaoced  to  appellant,  and  for  no  other  reason.  The  lower 
appellate  Gbirrt  must  be  regarded  as  having^  the  issue  before  it  ia 
the  words  of  the  second  pica  in  the  memorandum  of  appeal  bebw,, 
that  the  eondtict  of  the  jdaintiffs  debarred  them  from  reooreringf 
ki  the  smt  agaiiMt  defendant.""  The  Judge  sets  out  in  hi's  Jnd^* 
menttbe  contention  of  defondant  that  plaintifl^  had  faifed  to  recover 
the  value  of  the  bill,  a;ndmade  over  tlie  railway  receipt  to-  Cohen  Bro- 
thers without  realising  upon  their  acceptance>  aixl  therefore  he  wa» 
■ot  liable.  The  lower  appellate  Court  refors  to>  the  finding  of  the 
first  Court,  that  it  was  at  the  request  of  Cohen  Brothers^  aod  for 
their  satisfaction,  that  the  railway  receipt  was  taken  by  the  plaiatiff' 
and  forwarded  with  thebiN  of  exchange  for  acceptance.  The  Jodgfr 
then  obserres,  that  on  a  foil  consideration  ofthe  &cts  elicited  heiee» 
no  cause  ta  distrust  the  finding,  and  that  he  agrees  with  the  lower 
Court  as  to  the  facts.  The  ftading  seeme  to  me  to  dispose  of  the 
plea  as  to  any  separate  oral  understanding  between  tiie  parties  that 
the  railway  receipt  was  not  to  be  given  up  until  the  amount  ef  tbfr 
kill  had  been  paid. 

The  appeal  having  eeme  as  a  second  appeal,  we  cannot  intcrferer 
with  the  finding  of  &ict  on  the  point,  and  soothe  legal  admissibility 
ef  the  evidence  to  prove  the  understanding  does  not  arise  so  £Eur  a» 
the  appeUant  i»  concerned,  for  be  reUe»  upon  ii.  I  wottld  therefore 
dismiss  the  {^peal  and  affirm  the  judgment  with  eost». 

Straight,  J.— This  was  a  smt  broagbt  Uy  recover  the-  sum  of 
Ks;  2,^0,  with  a  farther  amoont  for  interest  snad  protesting  efaarges^ 
due  upon^abill  of  exchange,  dated  2nd  August,  187 8^  drawn  by  the- 
ejefendani,  appetlant^uponand  accepted  by  Cohen  Brothers- and  Co.  of 
Calcutta,,  in  favour  of  the  respondent  Bank,  and  payable  twenty-one* 
days  after  date.  The  defendant  pleaded  in  substance,  that  the  bill 
was  not  discounted  by  the  Bank  upon  any  security  of  hia,  but  upon 
the  strength  of  a  letter  of  Cohen  Brothers-  and  Co.,  and  a  certain 
railway  receipt  for  goodsy  which  twa  documents  will  be  naore  parti* 
eularly  adverted  to-  presently.  He  also  alleged  an  understanding: 
between  himself  and  the  Bank,  that  the  railway  receipt  was  not  U> 
k  parted  with  to  Cohen  Brothers  and  Co*^  until  tbey  had  paid  thft 


Digitized  by  Google 


VOL.  n.] 


ALLAHABAD  SERIES. 


601 


aiDount  of  the  bill  to  the  Bank.  The  defendant  further  pleaded^ 
that  as  the  Bank  had  already  brought  a  suit  against  Cohen  Brothers 
and  Go.  and  obtained  a  decree,  there  should  be  no  second  suit 
against  him  for  the  amount  of  the  bill.  Both  the  lower  Courts 
found  in  favour  of  the  plaintiff  Bank,  and  decreed  the  claim.  The 
defendant  now  appeals  and  his  pleas  raise  the  same  questions  as  those 
already  detailed. 

The  facts  of  the  case  would  appear  to  be  as  follows : — The  defend- 
ant)  Mr.  A.  M.  Cohen,  resides  and  carries  on  business  at  Cawnpore« 
The  Bank  of  Bengal,  whose  head  offices  are  in  Calcutta,  has  a  branch 
at  Cawnpore  nnder  the  management  of  a  Mr.  Stemdale.  On  the 
13th  June,  1878,  the  following  letter  was  received  from  the  firm  of 
Cohen  Brothers  and  Co.,  then  carrying  on  business  in  Calcutta,  by 
the  secretary  and  treasurer  of  the  Bank  of  Bengal : — 

Dear  Sir :  "We  request  the  favour  of  your  instructing  your 
Cawnpore  agency  to  take  Mr.  A.  M.  Cohen's  drafts  on  us,  to  the 
extent  of  Bs.  5,000,  from  time  to  time  as  may  be  required,  which 
we  undertake  to  honor  and  pay  till  we  countermand  this.  Mr.  A« 
H.  Cohen  is  an  old  resident  of  Cawnpore  and  no  doubt  well-known 
there.  The  drawings  will  against  hides  and  other  produce  to  our 
consignment.  As  requested,  we  will  advise  him  when  sending  rail- 
way receipts  to  us  to  do  so  through  your  Bank." 

The  authorities  at  the  head-office  of  the  Bank  appear  to  have 
acceded  to  this  arrangement,  and  instructions  were  given  to  the 
Cawnpore  branch  to  honor  the  drafts  of  Mr.  A.  M.  Cohen  on 
Cohen  Brothers  and  Co.  Oq  the  2nd  August,  1878,  the  bill  for 
Rs.  2,500,  on  which  the  suit  is  based,  was  drawn  by  Mr.  Cohen, 
and  discounted  by  the  Bank  at  Cawnpore,  and  was  handed  over 
with  a  railway  receipt  for  goods,  valued  at  Rs.  2,800,  for  transmit, 
aion  to  Calcutta,  and  acceptance  there  by  Cohen  Brothers  and  Co. 
In  due  course,  namely,  on  the  5th  August,  the  bill  was  accepted  by 
them,  and  thereupon  ttie  railway  receipt  was  handed  over  to  them, 
and  in  ordinary  course,  no  donbt,  the  goods  were  obtained  and  dis- 
poeed  of  in  the  ordinary  way  of  their  business.  Before  the  twenty-one 
days  of  the  bill  had  mu  Cohen  Brothers  and  Co.  would  seem  to  have 
got  into  financial  difficulties,  and  when  it  matured  and  was  presented 
for  payment,  they  were  unable  to  meet  it.   A  suit  was  consequently 
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bronght  against  them  in  the  Calcutta  High  Conrt  upon  the  bill  and 
judgment  was  recovered,  but  no  satisfaction  by  execution  or  other- 
wise was  obtained.  Consequently  the  present  suit  was  brought 
against  the  defendant,  as  drawer,  and  he  being  resident  at  Cawn- 
pore,  it  was  instituted  in  the  Court  of  the  Subordinate  Judge  there* 

It  has  been  argued  on  the  part  of  the  defendant,  appellant,  that 
the  bill  was  in  reality  discounted  on  the  faith  of  Cohen  Brothers 
and  Co's.  letter  of  June  13th,  already  set  out;  that  it  was  only 
handed  over  to  the  Bank  on  the  distinct  undertaking  that  the  rail* 
way  receipt,  which  accompanied  it,  was  not  to  be  parted  with  to 
Cohen  Brothers  and  Co.,  until  they  had  paid  the  amount  of  th® 
bill,  and  that  the  Bank  by  committing  a  breach  of  this  condition  had 
determined  the  liability  of  the  defendant. 

It  is  impossible  to  accept  this  contention.    It  is  more  than  doubt^ 
ful  whether  any  such  defence  as  that  which  has  been  set  up  is 
properly  admissible,  even  under  cl.  3,  s.  92  of  the  Evidence  Act. 
The  whole  argument  for  the  defendant  has  proceeded  upon  a  some- 
what loose  view  of  the  law  relating  to  contracts,  as  far  as  it  affects 
negotiable  instruments,  and  the  relative  position  of  drawer,  payee^ 
and  acceptor  of  a  bill  of  exchange  seem  to  have  been  entirely  lost 
sight  of.   S.  92  of  the  Evidence  Act  was  no  doubt  framed  in  acoord- 
ance  with  the  current  of  English  decisions  upon  the  question  of 
how  far  parol  evidence  can  be  admitted  to   affect  a  written 
contract,  and  this  Court  must  take  care,  in  placing  a  construction 
upon  it,  not  to  create  a  precedent,  that  would  open  the  door  to 
indiscriminate  parol  proof  of  transactions,  where  written  doca- 
ments  have  recorded  what  has  passed  between  the  parties.  It'ia 
perfectly  intelligible  why  there  are  authorities  which  go  to  show, 
that  a  defence  may  be  set  up  to  an  action  on  a  bill  of  exchange  to 
the  effect,  that  there  was  no  consideration  for  it,  but  it  is  equallj 
plain,  that  a  defendant  may  not  allege  an  oral  agreement,  that  con- 
tradicts or  operates  in  defeasance  of  a  clear  contract,  which  appears 
upon  the  face  of  a  written  instrument    The  law  upon  this  point 
may  be  found  fully  discussed  in  Alrey  v.  Crux  {l)y  the  circumstaiioes 
of  which  case  are  not  altogether  unlike  those  involved  in  the  present 
suit.   If  the  contention  of  the  defendant  is  correct,  that  be  drew 

(IJ  L.  R.,  5  C.  P.,  87. 
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the  bill  and  banded  it  to  the  Bank  on  the  understanding  that  the  ^^^^ 
railway  receipt  was  not  to  be  given  up  to  Cohen  Brothers  and  Co.  qquev 
till  they  had  paid  the  Rs.  2,500,  his  position  as  drawer  would  have 
involved  no  liability,  and  the  instrument  itself  would  in  reality  not  of  Behqau 
be  what  it  purports.  What  necessity  was  there,  under  such  cir- 
camstances,  to  make  it  run  twenty-one  days^  when  it  was  intended 
practioally  to  be  a  draft  payable  on  demand,  and  how  could  the  ac- 
ceptors, who  were  ignorant  of  any  such  arrangement,  bo  bound  by  it  ? 
Had  the  Bank  refused  to  deliver  the  railway  receipt  to  Cohen  Brothers 
and  Co.,  when  they  had  accepted  the  bill  on  the  5th  August,  and 
damage  or  loss  had  been  sustained  by  such  refusal,  it  is  difficult  to 
see  what  defence  there  would  have  been  to  an  action  at  their 
instance.  The  defendant  was  the  consignor  of  the  hides,  the  firm 
of  Cohen  Brothers  and  Co.  the  consignees,  and  any  conditions  or 
terms^  such  as  those  set  up  by  the  defendant,  as  having  been  agreed 
to  between  himself  and  the  Bank,  cannot  in  an  action  on  a  bill  of 
which  the  consignees,  who  knew  nothing  of  any  such  conditions  or 
terms,  were  the  acceptors,  be  prayed  in  aid  by  him  to  escape  his 
liability.  If  the  defence  is  worth  anything  it  must  be  taken  to  its 
fullest  extent,  the  effect  of  which  must  be  to  render  the  bill  of 
August  2nd  absolutely  inoperative,  except  against  an  acceptor,  who 
is  in  entire  innocence  of  the  circumstances  under,  and  the  condition 
upon  which,  it  was  drawn.  This  position  is  irreconcilable  not  only  in 
law,  but  according  to  all  commercial  practice  and  custom.  The  Bank 
of  Bengal  would,  indeed,  be  carrying  on  a  strange  business,  if,  at 
the  ordinary  rate  of  discount,  it  made  advances  and  acted  as  an 
intermediary  in  the  fashion  suggested  by  the  defendant.  This  ver- 
Bion  of  the  transaction  is  altogether  at  variance  with  common 
knowledge  and  ordinary  mercantile  procedure,  while  the  position 
taken  op  by  the  Bank  is  in  accordance  with  all  well-understood 
and  commonly  practised  mercantile  custom.  It  is  perfectly  obvious, 
that  at  the  time  the  letter  of  June  Idth  was  written  the  Bank 
authorities  had  requested,  as  an  earnest  of  the  bona  fides  of  the 
transactions,  that  in  discounting  the  bills  of  A.  M.  Cohen  the 
railway  receipts  should  pass  through  their  hands,  and  to  suggest 
that  they  even  intended  to  be  or  ever  were  bailees  for  A.  M.  Cohen 
is  absurd.  In  the  most  usual  and  well  understood  fashion  he,  as 
consignor,  ^as  drawing  on  his  consignees  against  his  consignment, 
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and  was  obtaining  discount  to  very  nearly  the  fall  valne  of  the  goods# 
What  profit,  proportionate  to  the  risk,  the  Bank  was  to  make,  if  it  was 
merely  acting  as  agf^nt  for  the  defendant,  in  the  manner  suggested 
by  him,  it  is  not  very  easy  to  see.  Nor  is  it  at  all  comprehensible,  why 
Cohen  Brothers  and  Go.  were  to  go  through  the  ferm  of  accepting 
a  bill,  if  the  goods  in  respect  of  which  their  acceptance  was  to  be 
given  were  only  to  come  into  their  hands  upon  payment  of  cask 
The  whole  case  set  up  by  the  defendant  appears  to  be  untenable 
and  impossible,  and  I  am  of  opinion  that  each  and  all  of  his  pleaa 
fail.  Although  I  differ  with  Mr.  J ustice  Spankie,  as  to  the  ad- 
missibilty  of  the  defence  set  up  to  this  claim  in  point  of  lair,  tins 
will  in  no  way  interfere  with  or  prevent  our  decision  of  this  case* 
The  lower  Courts  have  effectually  and  fully  disposed  of  the  questions 
of  fact  raised  in  issue  upon  all  the  pleas  put  forward,  and  with  their 
findings  we  cannot  interfere,  though  I  may  say  I  entirely  agree 
with  them.    The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed 0 
1980  FULL  BENCH- 

Before      Robert  Stuart^  iTf.,  Chief  Jtteticf,  Mr.  Justice  Pearson,  Mr.  Jiudee 
SpankU,  Mr.  Justice  Oldfldd,  amd  Mr.  Justice  Siruight 

BANS  BAHADUR  SINGH  and  o'TasKa  (ob/ectors)  tf.  MUGHLA  BEGA3( 

AVU  OTHBBS  (DBORBB-fiOLDRRS).* 

CHUKNl  BAI  (objector)  tf.  NAROTAM  DAS  (oBCBBC'BOLDKR).f 

A  f peal  to  Her  Majesty  in  Covncil-^  Secufity  for  the  costs  of  the  respoudent—Esee^ 
tion  of  decree  against  surety  -Act  X  o/1877  ( Cioil  Procedure  Code),ss  258,  61(fc 

An  appeal  was  preferred  to  Her  Majesty  in  Council  from  a  final  decree  passed 
on  appeal  by  the  High  Court,  and  B  and  certain  other  persons  on  behalf  of  the 
appellant  gave  security  for  the  oosts  of  the  respondent.  Her  Majesty  in  Council 
dismissed  the  appeal,  and  ordered  the  appellant  to  pay  the  coats  of  the  respondent. 
The  respondent  applied  to  the  Court  of  first  instance  for  the  execution  of  that  ordtf 
against  ^  and  the  other  persons  as  sureties.  Held  by  SruABTf  C.  J.,  Prarsok,  J.^ 
and  OldfielDj  J.,  that,  under  ss.  610  and  253  of  Act  X  of  1S77,  such  order  eould  be 
executed  against  the  sureties^ 

Per  Spabbib,  J.,  and  Stbaioht,  J.^^Contrd, 

*  First  Appeal,  No.  88  of  1879,  fr^m  an  order  of  Hakim  Rahat  Ali^  Subordinate 
Judge  of  Gurakhpur^  dated  the  14tb  January,  1879. 

t  First  Appeal,  No.  65  of  1879^  from  an  order  of  H-  D*  WiUoek,  Eso^  Judge  el 
▲Bamgarb,  dated  the  29th  March,  1879. 
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Nar-u!-lak  Khan  obtained  a  decree  fdr  money  against  Mughia 
fiegam  and  certain  other  persons  on  the  9th  April,  1872,  which  was 
reversed  by  the  High  Court  on  the  17th  March,  1873.  Nnr-ul-lah 
Khan  desiring  to  appeal  from  the  doci'^  of  the  High  Court  to  the 
Privy  Coonoil,  the  High  Court  called  upon  him  to  furnish  securi- 
ty for  the  costs  of  the  respondent.  Accordingly  he  filed  a  secnri« 
ty-bond,  dated  the  8th  Jnly,  1873,  in  which  Bans  Bahadur  Singh  and 
certain  other  persons  jointly  hypothecated  certain  immoveable 
property  as  security  for  sudh  costs.  On  the  22nd  February,  1878, 
the  Privy  Council  dismissed  Nur-ul-lah  Khan's  appeal,  directing 
him  to  pay  the  costs  of  the  respondent.  On  the  18th  July,  1878, 
the  decree-holder  applied  for  execution  of  this  ordor  against  the 
judgment-debtor  and  the  sureties,  seeking  to  recover  the  costs 
incurred  by  him  in  the  Privy  Council  by  the  attachment  and  sale 
of  the  property  hypothecated  by  the  sureties  as  security  for  such 
costs.  'UliQ  sureties  objected,  contending  that  the  order  of  the 
Privy  Council  could  not  be  executed  against  them.  This  objection 
was  disallowed  by  the  Court  of  first  instance.  The  objectors  ap^^ 
pealed  to  the  High  Court. 

The  Court  (Oldfield,  J.  and  STUAiaaT,  J.)  referred  to  the  Full 
Bench  the  foUowiug  question  :  — "  Whether  the  decree-holders  can 
recover  the  costs  of  the  appeal  to  the  Privy  Council,  which  have 
been  decreed  to  them,  by  executing  tlieir  decree  against  the  sure- 
ties, who,  before  the  passing  of  the  decree  of  the  Privy  Council) 
have  become  liable  as  sureties  for  the  payment  of  such  costs".  A 
similar  question  was  raised  in  another  case  which  subsequently 
came  before  8pankie^  J.  and  Straight,  J.  who  ordered  that  it  should 
also  be  laid  before  the  Full  Bench,  and  the  two  oases  were  heard 
and  disposed  of  together  by  the  Full  Bench. 
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The  following  jadgments  were  delivered  by  the  Full  Bench: 


Stuart,  G  J. — In  my  opinion  onr  answers  to  these  two  refer- 
ences onght  to  be  in  the  affirmative.  I  have  looked  into  the  re- 
cords for  the  terms  of  the  surety-bonds  in  both  cases,  aod  I  fiod 
tiiat  \a  one  the  bond  absolutely  secures  the  costs  of  the  Frivj 
Council  to  the  extent  of  Rs.  4,000^  and  in  the  other  case  the  surety 
bond  is  not  limited  to  the  costs  of  the  Privy  Council  appeal,  but 
covers  the  whole  decree  appealed  against^  including  the  decretsi 
amount  of  Bs.  11,853-7-10  and  the  costs.  The  legal  qnestioo, 
however,  is  the  same  in  both  references,  and  must  bo  answered  in 
the  same  way. 

The  sections  of  the  Code  of  Prooedure  to  be  considered  are  ss. 
610  and  253.  S.  610  provides  that "Whoever  desires  to  enforce 
or  to  oltain  execution  of  any  order  of  Her  Majesty  in  Council  shall 
apply  by  petition,  accompanied  by  a  certified  copy  ot  the  decree  or 
order  made  in  appeal  and  sought  to  be  enforced  or  executed,  to  tlie 
Court  from  which  the  appeal  to  Her  Majesty  was  preferred.  Such 
Court  shall  transmit  the  order  of  Her  Majesty  to  the  Court  which 
made  the  first  decree  appealed  from,  or  to  such  other  Cotirt  as  Her 
Majesty  by  her  said  order  may  direct,  and  shall  (upon  theapplica^ 
tion  of  either  party)  give  such  directions  as  may  be  required  for  the 
enforcement  or  execution  of  the  same  ;  and  the  Court  to  which  the 
said  order  is  so  transmitted  shall  enforce  or  execute  it  accordingly, 
in  the  manner  and  according  to  the  rules  applicable  to  the  execu- 
tion of  its  original  decrees."  It  will  be  observed  that  the  words 
liere  employed  are  large  and  general,  ordering  execution  of  decrees 
of  the  Privy  Council  according  to  the  rules,  that  is,  cdl  the  rules, 
applicable  to  the  execution  of  original  decrees,  and  there  is  no  ex- 
ception from  them  of  sureties  or  of  s.  253,  or  of  any  other  sections 
or  provisions  in  the  entire  chapter.  Now  these  rules  for  the  exe- 
cution of  original  decrees  are  comprised  in  Chapter  XIX  of 
Act  X  of  1877,  and  they  begin  with  s.  223  and  end  with  s.  313. 
By  s.  253,  which  thus  forms  part  of  the  rules  applicable  to  the 
execution  of  original  decrees,  it  is  prpvided  that :    "Whenever  a 
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person  haSy  before  the  passing  of  a  decree  in  any  original  snit,  he* 
come  liable  as  surety  for  the  performance  of  the  same  or  of  any 
part  thereof^  the  decree  may  be  executed  against  him  to  the  extent 
to  which  h3  has  rendered  himself  liable,  in  the  same  manner  as  a 
decree  may  be  executed  against  a  defendant.''  To  my  mind  the 
plain  effect  of  this  provision,  which  is  thus  made  part  of  the  law 
provided  by  s.  610,  is  that  sureties  for  the  execution  of  decrees  of 
the  Privy  Council  are  placed  in  precisely  the  same  position,  and  have 
precisely  the  same  liability,  as  sureties  for  the  performance  of 
decrees  in  original  suits,  an  1  mxy  be  proceeded  against  in  the  same 
summary  manner,  for  under  s.  253  sureties  have  uo  litigious 
and  contentious  rights,  but  simply  become  liable  for  whatever  may 
be  decreed  against  their  principals.  There  appears  to  me  to  be  no 
difficulty  whatever  in  applying  this  section  to  the  execution  of  Privy 
CSooncil  decrees,  and  the  effect  of  it  when  read  with  s.  610  is  that 
the  words  in  s.  253,  before  the  passing  of  a  decree  in  an  original 
BUit,'^  mean,  under  s«  610,^^  before  the  passing  of  a  decree  in  an 
appeal  to  the  Privy  CounciU" 

It  appears  to  me  not  unimportant  to  observe  that  s.  610  is  imme- 
diately preceded  by  provisions  dealing  with  the  subject  of  security 
for  the  costs  of  the  respondent,  and  for  the  security  to  be  taken  for 
the  due  performance  of  Privy  Council  decrees  and  of  orders  made 
by  that  supreme  tribunal.  Thus  by  s.  602  it  is  provided  that,  if 
the  certificate  for  an  appeal  to  the  Privy  Council  be  granted,  the 
appellant  shall,  within  six  months  from  the  date  of  the  decree 
complained  of,  or  within  six  weeks  from  the  grant  of  the  certificate, 
whichever  is  the  later  date,  "  give  security  for  the  costs  of  the 
respondent,"  and  by  s.  603  it  is  provided  that,  when  such  security 
has  been  completed,  the  Court  may,  among  other  things,  declare  the 
appeal  admitted.  8.  604  provides  that,  at  any  time  before  the 
admission  of  the  appeal,  the  Court  may,  upon  cause  shown,  revoke 
the  acceptance  of  any  such  security,  and  make  further  directions 
thereon.  Then  s.  605  provides  for  other  and  further  security  being 
taken  for  the  expense  of  translating,  transcribing,  printing,  Ac, 
certain  portions  of  the  record;  and  by  s.  606,  if  the  appellant  fails  to 
eomply  with  the  order  of  the  Court  directing  such  security  to  be  found, 
it  ia  provided  that "  the  proceeding  shall  be  stayed,  and  the  appeal 
ahall  not  proceed  without  an  order  on  this  behalf  of  Her  Majesty  in 
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Council,  and  in  the  meani^imo  execution  of  the  decree  appoalod 
against  shall  not  be  stayed."  This  section  is,  as  I  view  it,  very  re- 
levant to  the  question  before  us,  showing,  as  it  evidently  does,  the 
great  importance attachdd  in  the  mini  of  the  L3gi3lataro  to  oompU- 
ano3  with  the  pecuniary  an  1  necessary  oonditions  attached  to  the  pri* 
vilege  of  appeal  to  Her  Majesty  in  Council,  the  object  plainly  being 
to  prevent  the  time  of  the  Privy  Council  being  taken  up  with  idle 
and  frivolous  appeals.  S.  60S  again  provides  for  security  being  taken, 
under  other  and  farther  circumstances,  from  the  respondent  or  the 
appellant  in  the  Privy  Council ;  ami  s.  .609  is  so  important  and 
germane  in  mv  view  to  the  question  involved  in  these  referenoea 
that  I  give  it  at  length  :  ^*  If  at  any  time  during  the  pendency  of 
the  appeal,  the  security  so  furnished  by  either  party  appears 
inadequate,  the  Court  may,  on  the  application  of  the  other  party, 
require  farther  security.  In  default  of  such  further  security  being 
furnished  as  required  by  the  Court,  if  the  original  security  was 
furnished  by  the  appellant,  the  Court  may,  on  the  application  of  the 
respondent,  issue  exec\Uion  of  the  decree  appealed  against  as  if  iho 
appellant  had  furnished  no  such  security.  And  if  the  original  seen* 
rity  was  furnished  by  the  respondent,  the  Court  shall,  so  far 
tismay  be  practicable,  stay  all  further  execution  of  the  decree,  and 
restore  the  parties  to  the  position  in  which  they  respectively  were 
when  the  security  which  appears  inadequate  was  furnished,  or  give 
such  direction  respecting  the  subject-matter  of  the  appeal  as  it 
thinks  fit" 

It  is  thus  abundantly  evident  that  the  subject  of  security  for 
costs  in  the  Privy  Council  was  very  much  and  very  anxiously  in 
the  mind  of  the  Legislature  when  it  enacted  s.  610,  and  the  concln- 
sion  appears  to  me  irresistible  that,  by  the  use  of  the  words  in  the 
manner  and  according  to  the  rules  applicable  to  the  execution  of 
original  decrees,"  the  intention  beyond  all  doubt  was  to  import  into 
the  procedure  for  the  execution  of  Privy  Council  decrees  the 
provisions  of  s.  253;  although  irrespective  of  these  sections  imme« 
diately  preceding  s.  610  I  should  have  held  that  by  force  of  its 
direction  the  liability  of  sureties  under  s.  253  was  distinctly  appli- 
cable to  sureties  under  s.  610.  And  indeed  without  such  a  reading 
8.  610  would  appear  to  be  of  little  use,  even  if  the  term  "original 
suit"  was  meant  solely  to  apply  to  the  proceedings  in  the  first  Courts 
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But  I  agree  wiih  my  oolleagnes  Mr.  Justice  Pearson  and  l^r. 
Justice  Oldfield  that  the  term  "  original  suit  *'  includes  the  pro- 
ceedings in  the  Appellate  Court,  the  suit  being  the  same  through- 
out, and  I  also  agree  with  them  that  the  expression  decree  in  the 
original  suic"  is  not  necessarily  the  same  thing  as  a  decree  of  the 
Court  of  first  instance.  Indeed,  having  regard  to  the  course  litiga- 
tion generally  takes  in  this  country,  the  words  "  before  the  passing 
of  a  decree  in  an  original  suit "  apply  not  merely  to  the  first  decree 
in  a  suit,  bat  to  a  final  decree  in  an  original  suit  after  the  whole 
course  of  procedure  by  appeal  has  been  exhausted,  including  even 
the  decree  by  the  Privy  Council.  And  when  to  this  is  added  the 
express  provision  of  s.  610,  there  seems  to  be  an  end  to  all  doubt, 
that  the  truo  intent  and  meaning  of  the  law  is  to  place  parties 
who  have  undertaken  the  more  limited  liability  of  being  sureties 
before  the  passing  of  a  decree  by  the  Privy  Council,  in  the  same 
position  as  sureties  who  have  become  liable  before  the  passing  of  a 
decree  in  an  original  suit  To  say  the  least  the  law  in  ques- 
tion is  capable  of  such  a  reading,  and  there  seems  to  be  no  intelli- 
gible reason  in  justice  or  in  legal  policy  against  its  practical  appli- 
cation. 

My  colleagues  Mr.  Justioe  Spankie  and  Mr.  Justice  Straight^ 
who  dissent  from  the  m  ijority  of  the  Court,  after  noticing  the  course 
of  decision  under  s.  204,  Act  VIII  of  1859  (which  undoubtedly  sup- 
ports the  opinions  I  am  now  expressing),  wind  up  their  views  on  this 
part  of  the  case  with  the  observation  that  it  is  plain  that  the  whole 
current  of  opinion  went  to  regard  a  surety  as  a  party  to  the  suit,  but 
that  under  existing  legislation  execution  is  limited  to  suretyship 
undertaken  before  the  passing  of  a  decree  in  an  original  suit.  My 
answer  to  these  suggestions,  however,  is  that,  so  far  as  the  execution 
of  a  decree  is  concerned,  a  surety  is  as  much  now  as  he  was  under 
the  former  law  of  procedure  a  party  to  the  suit,  although  that  may 
be  in  a  very  limited  sense,  for,  as  I  have  already  remarked,  sureties 
have  no  litigious  or  contentious  rights  of  their  own,  but  simply  offer 
their  direct  liability  for  whatever  is  decreed  against  their  principals. 
My  honorable  colleagues  further,  with  reference  to  the  argument  as 
to  the  expediency  of  sureties  being  in  every  stage  liable,  and  the 
anomaly  of  refusing  to  extend  the  operation  of  s.  253,  suggest  that 
those  aro  matters  of  which  upon  a  simple  question  of  construction 
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no  notloe  can  be  taken.  But  with  the  greatest  deference  to  them  the 
argument  ah  incontenienti  is  of  the  greatest  importance  and  oaght 
not  to  be  disregarded,  and  its  force,  added  to  the  other  considera- 
tions I  and  my  colleagues  who  agree  with  me  have  urged,  rea^ 
sonably  if  not  irresistibly,  lead  to  the  conclusion  at  which  we  have 
arrived. 

Concurring  therefore  with  Mr.  Justice  Pearson  and  Mr.  Justice 
Oidfield  my  answer  to  these  references  is  in  the  afHrmatiye  in  both 
cases. 

OLrriSLD,  J.^It  appears  that  in  these  cases,  appeals  having  been 
preferred  to  Her  Majesty  in  Council  from  decrees  of  this  Court,  the 
appellants  before  us  became  sureties  for  the  costs  of  the  respcmdents, 
and  the  appeals  having  been  dismissed  with  costs,  the  question  arises 
whether  the  respondents  can  recover  their  costs  by  proceeding  to 
execute  thiir  decrees  against  the  sureties  or  should  proceed  against 
them  by  regular  suits.    S.  610,  Act  X  of  1877,  provides  the  proce- 
dure for  enforcing  orders  of  Her  Majesty  in  Council ;  it  runs  as 
follows :  "  Whoever  desires  to  enforce  or  to  obtain  execution  of  any 
order  of  Her  Majesty  in  Council  shall  apply  by  petition,  accompanied 
by  a  certified  copy  of  the  decree  or  order  made  in  appoal  and  sought 
to  be  enforced  or  executed,  to  the  Court  from  which  the  appeal  to 
Her  Majesty  was  preferred.    Such^  Court  shall  transmit  the  order  of 
Her  Majesty  to  the  Court  which  made  the  first  decree  appealed  from, 
or  to  such  other  Court  as  Her  Majesty  by  her  said  order  may  direct^ 
and  shall  (upon  the  application  of  either  party)  give  such  directions 
as  may  be  required  for  the  enforcement  or  execution  of  the  tame ; 
and  the  Court  to  which  the  said  order  is  transmitted  shall  enforce  or 
execute  it  accordingly,  in  the  manner  and  according  to  the  rules 
applicable  to  the  execution  of  its  original  decrees."   We  have  there- 
fore to  ascertain  the  manner  and  rules  applicable  for  the  execution  of 
original  decrees,  and  we  find  these  in  Chapter  XLX,  treating  ^'of  the 
execution  of  decrees,"  under  the  heading      ^^OfthenM)de  of  exe- 
cuting decrees,"  and  among  them  in  s.  253  is  the  following  rule, 
"  Whenever  a  peraon  has,  before  the  passing  of  a  decree  in  aa  origi* 
nal  suit,  become  liable  as  surety  for  the  performance  of  the  same  or 
any  part  thereof,  the  decree  may  be  executed  against  him  to  the 
extent  to  wh^:h  he  has  rendered  himself  liable,  in  the  san»  manner 
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88  a  decree  may  be  exeeated  against  a  defendant  Provided  tbat 
snch  notice  in  writing  as  the  Court  in  each  case  thinks  sufficient 
has  been  given  to  the  surety.*' 

We  have  here  clearly  a  rule  and  i^pnner  laid  down  for 
enforcino:  a  decree  of  an  original  Court  against  a  pei^on  who 
has,  before  passing  of  the  decree  in  the  original  suit,  become 
liable  for  the  performance  of  the  same  or  any  part  thereof,  and 
we  must  apply  the  above  rule  and  manner  to  the  enforcement 
of  the  order  or  decree  of  Her  Majesty  in  Council  in  the  case  of  a 
person  who  has,  before  the  passing  of  the  decree  of  Her  Majesty 
in  Council,  beoome  surety  for  its  performance.  By  the  terms  of  s. 
610  the  rules  applicable  to  the  enforcement  of  original  decrees  are 
made  applicable  to  the  enforcement  of  the  orders  and  decrees 
of  Her  Majesty  in  Counoil|  and  amongst  them  clearly  those 
which  apply  to  sureties  for  costs  of  a  decree.  This  was  undoubted-' 
ly  the  course  laid  down  in  s.  204,  Act  VIII  of  18a9,  and  has  been 
followed  by  this  and  other  Courts.  The  only  material  difference 
between  the  terms  of  s.  204,  Act  VIII  of  1»59,  and  s.  253,  Act  X 
of  1877,  is  that  the  terms  of  the  former  section  are,  "  whenever  a 
person  has  beoome  liable  as  security  for  the  performance  of  a 
decree,"  whereas  in  the  latter  they  are,  "  whenever  a  person  has, 
before  the  passing  of  a  d^^cree  in  an  original  sait,  become  liaUe  as 
surety  for  the  performance  of  the  srame,"  the  material  addition 
being  the  words"  in  an  original  suit,"  and  these  words  were  pro- 
bably added  to  show  (possibly  with  reference  to  certain  decisions 
tinder  Act  VIII  of  1859,  s.  204, —  Ram  Kishen  Dots  v.  Hurkhqo 
Singh  fl),  Oujendro  Narain  Roy  v.  Bemanginee  Dossee  (2),  Chut" 
terdharee  LaXl  v.  Rambelaahee  Koer  (3)  )  that  the  provision  applies 
only  to  persons  who  have  become  sureties  for  the  performance  of 
a  decree  in  the  course  of  the  suit  and  prior  to  the  decree,  and  not 
afterwards,  and  was  not  intended  to  draw  any  distinction  between 
persons  becoming  sureties  before  passing  of  decrees  of  a  Court  of 
first  instance,  and  those  becoming  sureties  afler  passing  of  the 
decree  of  the  Court  of  first  instance  and  before  that  of  the  Appel^ 
late  Court.  The  term  "  original  suit"  includes  the  proceedings  in 
the  Appellate  Court,  the  suit  being  the  same  throughout,  and  the 

(1)   7  W.  B.,  329.      (2)  13  W.  R.,  35. 
(3)   I.  L.  R.,  3  Ulc.  318. 
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term  "  decree  in  the  original  sait"  is  not  the  same  thing  as  "  decred 
of  the  Court  of  first  instance."  Ooilld  the  term,  however,  be  so  in- 
terpreted, I  should  still  be  disposed  to  bold  tbat  tbe  operation  of  s. 
610  will  be  to  make  tbe  provisions  of  s.  253,  "  mutatis  matiindis/' 
applicable  to  execution  of  decrees  of  Her  Majesty  in  Council  iu 
eases  of  persons  becoming  before  the  decree  surety  for  its  perfor- 
mance. I  may  add  that  no  reason  has  been  shown  why  the  Le^risla- 
ture  shoujd  intend  to  make  a  difference  in  the  manner  of  execution 
between  the  case  of  persons  becoming  sureties  for  the  perforraancfl 
of  the  decree  of  a  Court  of  first  instance,  and  those  becoming  sure- 
ties for  the  performance  of  the  decree  of  the  Appelate  Court  or  that 
of  Her  Majesty  in  Council,  I  would  answer  the  question  referred 
in  the  affirmative. 

Pbarson,  J. — For  the  reason^  stated  by  my  honorable  colleiigue 
Mr.  Justice  Oldfield,  I  concur  with  him  in  answering  in  the  afflf- 
mativo  the  question  referred  to  the  Full  Bench. 

Straight,  J.  (Spankib,  J.,  ooncurring)— The  question  submitted 
to  the  Full  Bench  in  this,  as  well  as  the  kindred  reference  in  First 
Appeal  from  Order,  No.  38  of  1879,  is  substantially  identical  and 
may,  for  the  purposes  of  brevity  and  convenience,  be  discussed  and 
disposed  of  in  a  single  judgment.  The  main  point  for  our  consi-^ 
deration  is,  Can  sureties  for  an  appellant  in  an  appeal  to  the  Privy 
Council,  wliich  is  dismissed,  be  directly  proceeded  against  in  the 
execution  department  in  the  same  manner  as  the  judgment-debtor  ? 
In  order  to  reply  to  this  inquiry  it  is  necessary  very  closely  to 
examine  the  provisions  of  ss.  253  and  610  of  Act  X  of  1877. 
Applying  the  attention  first  of  all  to  s.  6 10,  that  will  be  found  to 
regulate  the  procedure  to  enforce  orders  of  the  Queen  in  Council, 
and  the  following  directions  are  given  as  to  the  procedure  to  be 
followed  by  a  person  who  wishes  to  carry  into  execution  any  such 
order.  He  must  apply  to  the  Court  from  which  the  appeal  to  the 
Privy  Council  was  immediately  preferred,  by  petition,  to  which 
should  be  attached  a  certified-  copy  of  the  decree  and  order  sought 
to  be  enforced.  Then  the  Court  is  to  send  the  order  to  the  lower 
Court  which  passed  the  first  decree  in  the  suit,  and  this  latter  Court 
is  specifically  directed  to  "  enforce  or  execute  it  accordingly,  in  the 
manner  and  according  to  the  rules  applicable  to  the  execution  of 
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its  original  decrees."    It  ia  next  necessary  to  see  what  these  rules  'J*80 

are  to  which  reference  is  here  made.    They  may  be  fonnd  in  ^^iiTrah" 

Chapter  XIX  of  Act  X  of  1877,  which  is  intelligibly  headed  *^  Of  dur  sinoh 

the  ejBecuiion  of  deerees     and  under  several  heads  treats  of  the  Mcontii 

folloiiring  incidental  matters  Bbgam. 

1. — ^The  Court  by  which  decrees  may  be  executed. 
S. — Application  for  execution. 

3.  — Staying  execution. 

4.  — Questions  for  Court  executing  decree* 

5.  — Mode  of  executing  decrees. 

6.  — Attachment  of  property. 

7.  — Sale  and  delivery  of  property. 

8.  — Resistance  to  execution. 

9.  — Arrest  and  imprisonments 

Now  it  is  argued  by  those,  who  contend  for  a  reply  in  tire 
ftflirmative  to  the  question  under  consideration,  that  s.  253  of  this 
chapter,  providing  as  it  does  for  the  execution  of  a  decree  against 
a  surety,  supplies  one  of  the  rules  "  in  the  manner  and  according 
to  which"  the  enforcement  of  orders  of  the  Queen  in  Council 
under  s.  610  is  to  be  carried  out  In  other  words,  that  the  effect 
of  the  two  sections,  when  read  together,  is  to  put  surety  and  j  udg- 
ment-debtor  on  precisely  the  same  footing  in  execution.  Upon  a 
careful  examination  we  find  it  quite  impossible  to  adopt  any  such 
view.  We  must  take  the  words  as  they  are  and  not  wander  afield 
to  try  and  reconcile  suggested  inconsistencies  in  the  Act,  or  drop 
oat  a  sentence,  introduced,  as  we  will  show,  intentionally  into  a 
clause,  for  the  purpose  of  securing  uniformity.  What  are  the 
terms  of  s.  253  ?  Whenever  a  person  has,  before  the  passing  of  a 
decree  in  an  original  suit,  become  liable  as  a  surety  for  the  perform- 
ance of  the  same  or  of  any  part  thereof,  the  decree  may  be  executed 
against  him  to  the  extent  to  which  he  has  rendered. himself  h'able, 
in  the  same  manner  as  a  decree  may  be  executed  against  a  defend- 
ant. Provided  that  such  notice  in  writing  as  the  Court  in  each 
case  thinks  sufficient  has  been  given  to  the  surety^^. 

The  corresponding  provision  of  the  former  Civil  Procedure 
Code,  VIII  of  1859,  contained  no  such  words  as  before  the  pass* 
mfi  of  a  decree  in  an  original  suit on  the  contrary  the  language 
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1880  of  s.  204  was  of  the  most  general  kind  and  fixed  no  point  of  time 
Bans  baha-  before  which  a  person  becoming  a  surety  fixed  bis  liability 

poR  SiHOH  and  rendered  himself  liable  to  all  the  consequences  to  which  bi« 
MraHLA  principal  was  subjoct  The  decisions  that  were  quoted  in  the  course 
Beoam.  ^£  ^jj^  argument  were  upon  cases,  that  had  arisen  under  this 
earlier  Act  and  to  ns  appear  clearly  distinguishable  frcmthe  present 
Though  under  s.  204,  Act  VIII  of  1859,  the  Courts  held,  that  it 
did  not  apply  to  parties  who  became  sureties  after  a  decree,  they 
nevertheless  were  unanimous  or  nearly  so  in  declaring,  that  the 
word  decree  was  not  confined  to  that  made  in  the  original  suit, 
but  that  the  security  given  might  be  enforced  against  a  surety  in 
execution  of  an  appellate  decree.  In  fact  it  is  plain,  that  the  whole 
current  of  opinion  went  to  regard  a  surety  as  a  party  to  the  suity 
under  s.  II  of  Act  XXIII  of  1861,  the  corresponding  section  la 
which  of  Act  X  of  1877  is  244- 

Under  existing  legislation,  however,  execution  is  limited  to  a 
suretyship  undertaken  "  before  the  passing  of  a  decree  in  an  ori- 
ginal suit."  Though  s.  583  provides  for  the  execution  of  appellate 
decrees  and  s.  610  of  orders  passed  by  the  Queen  in  Council  accord- 
ing to  the  rules  prescribed  in  Chapter  XIX,  there  is  not  to  he  found 
in  the  whole  of  its  120  clauses  one  word  that  authorises  enforcement 
of  execution  against  a  surety,  except  when  he  has  taken  upon  him- 
self that  character  "  before  the  passing  of  a  decree  in  an  original 
suit."  The  argument,  as  to  the  expediency  of  sureties  being  in 
every  stage  liable  and  the  anomaly,  the  existence  of  which  it  is 
argued  we  are  countenancing,  by  refusing  to  extend  the  operation 
of  s.  253,  are  matters  of  which  upon  a  simple  question  of  construc- 
tion we  can  take  no  notice.  Still  as  to  this  latter  point  we  can 
well  understand  why  a  dilference  may  fairly  be  drawn  between  a 
surety  who  undertakes  his  liability  before  the  passing  of  the  de- 
cree in  the  original  suit,  and  so  to  speak  identifies  himself  widi  and 
becomes  a  party  to  it,  and  another  who  comes  upon  the  scene  at  a 
later  stage,  when  litigation  has  proceeded  a  considerable  distance 
on  the  road  either  to  the  lower  appellate  Court,  the  High  Court,  or 
the  Privy  Council. 

The  decree  in  the  original  suit  practically  passes  against  tb« 
surety,  and  so  far  as  he  is  liable  under  it,  it  is  that  decree,  which  i» 
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enforced  against  him,  and  not  any  security-bond  be  may  have  en-  ^^^^ 

tered  into  subsequent  to  the  passing  of  that  decree.    The  ss.  5S3  p^^sBaha- 

and  610  do  not  confer  any  greater  power  on  the  Court  that  made  dvb,  m.ngii 

the  decree  appealed,  than  it  already  possesses  under  Chapter  XIX  Mughla 

of  the  Code.  If  that  Court  extends  the  action  of  s.  253,  and  drags  ^^.qam. 
within  its  operation  a  surety  who  has  not  become  liable  before  the 
passing  of  an  original  decree,  it  is  acting  tdtra  vires''  and  any  order 
passed  to  that  effect  would  in  our  judgment  be  illegal  and  void. 
For  it  would  not  only  be  enforcing  a  liability  undertaken  after  the 
passing  of  its  own  decree,  but  one  created  under  a  surety-bond,  the 
responsibility  upon  which  no  Court  had  definitely  determined  in 
any  decree  or  order. 

Now  it  should  be  observed,  that  s.  233  has  a  twofold  character. 
First,  it  contiaues  in  mitigated  shape  a  personal  liability  to  execu- 
tion without  process  originally  introduced  in  a  novel  and  somewhat 
itertliug  form  in  s  204  of  Act  VIII  of  1859,  and  next  it  details  the 
machinery  by  which  such  liability  is  to  be  enforced  without  the 
ordinary  intervention  of  a  suit,  in  summary  fashion.  The  only 
reservation  made  in  the  surety^s  favour  is  that  he  is  to  have  suffi- 
cient notice.  The  words  of  s.  610,  however,  seem  simply  to  pro- 
vide fur  tlie  cnlbrcement  of  decrees  or  orders  of  the  Queen  in  Coun- 
cil according  to  the  same  method  as  original  decrees  are  executed  by 
the  Court  passing  them,  but  they  create  no  liability,  and  establish  no 
specific  responsibility  in  the  surety.  In  the  argument  for  the  respon- 
dents upon  s.  253  it  is  ingenioosly  sought  to  mix  up  liability  and  ma- 
chinery and  to  treat  them  as  one  and  the  same,  but  the  decree  is  one 
thing,  the  mode  of  executing  it  another.  At  any  rate  having  regard 
to  the  fact  that  the  phrase  before  the  passing  of  the  decree  in  the 
original  suit"  is  not  to  be  found  in  s.  20J?  of  Act  VIII  of  1859  but 
appears  for  the  first  time  in  s.  253  of  the  Act  now  in  force,  we  must 
assume  that  it  was  introduced  for  some  good  purpose,  and  that  pur- 
pose, if  words  mean  anything,  would  seem  to  be  to  limit  a  new  and 
somewhat  arbitrary  liability,  existing  outside  tlie  actual  par4iie8  to  the 
suit,  to  those  persons  who  from  its  iustitutlon  had  qud  guarantors  so 
to  speak,  vouched  for  its  bona  fides  by  becoming  sureties  before  the 
passing  of  the  first  decree.  It  is  the  decree  of  the  original  Court 
determining  the  liability  of  plaintiff  or  defendant,  as  the  result  may 
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be,  that  by  special  provision  carries  also  with  it  the  liability  of 
surety  against  whom  it  may  be  esecuted|  bat  the  decree  of  the 
appellate  Court  or  the  order  of  the  Queen  in  Council  is  not  declared 
to  have  attaching  to  it  any  such  oontingency,  and  while  it  is  per- 
fectly intelligible,  that  to  put  in  force  s.  610  the  machinery  of  a.  253 
may  be  used,  it  seems  equally  clear  to  ns,  that  the  words  '^before 
the  passing  of  a  decree  in  an  original  suit^'  are  prohibitory  to  an 
extended  application  of  the  section  for  the  further  parpose  of 
establishing  an  exceptional  liability^ 

For  the  reasons  and  upon  the  grounds  we  have  adverted  to  we  are 
of  opinion  that  the  question  raised  in  this  reference  must  be  ans^rerd 
in  the  negative. 

APPELLATE  CIVIL. 


Btfort  Sir  Robert  Siuart,  Kt.,  Chief  Juntiee,  ami  Mr,  Justice  StraigltL 

NAiSD  HAM  AND  OTUBRS  (DErESDANTs)  V.  MUUAMMAD  BAKUSU 
(Plaintiff;.* 

Dismissal  of  appeal  for  appellanVs  default-^  Appeal  '"Act  X  of  1877  {CitU  Prottihtrt 
Code),  at.  556,  558,  bSS-Act  XII  of  1879, «.  90  (27). 

AV here  an  appeal  is  dianiissed,  under  8.  556  of  Act  X  of  1877,  for  the  appel- 
lam's  default,  the  order  disoiissin^  it  ia  nut  appealable.  . 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 
Pandit  Nand  Lai,  for  the  appellants. 
Munshi  Hanuman  Prasad^  for  the  respondent 
The  following  judgments  were  delivered  by  the  High  Ceorl: 

Stuart.  C.  J.— We  cannot  entertain  this  appeal.  The  Judge 
having  proceeded  under  s.  556  of  the  Civil  Procedure  Code,  the 
defendants  ought  to  have  applied  to  the  Judge  of  the  District  for  the 
re-admission  of  the  appeal  to  him  under  s.  55fc«,  and  the  only  farther 
procedure  open  to  the  defendants  was  by  an  appeal  to  this  Court 
from  the  Judge's  order  under  s.  58S  as  amended  by  Act  XII  of 

♦Second  Appeal,  No.  511  of  1879,  from  a  decree  of  &  S.  Melville,  Esq.,  J 
Meerut,  dated  the  18th  February,  1879,  allirmiug  a  decree  of  Kai  La cUui*n  bingo, 
Assiatant  Collector  of  Bulaudahahr,  daioJ  the  28ih  Augiwt,  1878. 
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1879,  s.  90  (27),  but  not  having  proceeded  before  the  Judge  under 
s.  558,  there  is  no  appeal  to  \xs,  and  the  order  of  the  Judge  made 
under  s.  556  is  now  final. 

The  Judge  must  be  assumed  to  have  done  his  duty  according  to 
la>y  and  the  course  of  his  Court,  and  with  the  exception  of  a  vague 
suggestion  as  to  the  defendant  not  having  known  when  his  appeal 
to  the  Judge  was  coming  on  for  hearing,  nothing  is  stated  to  us 
against  such  an  assumption,  which  we  feel  assured  in  this  case  is  a 
very  just  one.  In  any  case  the  appeal  to  this  Court,  being  wholly 
incompetent,  must  be  rejected  with  costs. 

Straight,  J.— In  this  case  an  appeal  was  preferred  to  the  Judge 
of  Meerut  from  a  decision  of  the  Assistant  Collector  of  Bulandshahr. 
The  2Gth  November,  1878,  was  fixed  for  the  hearing,  but  though  the 
parties  attended  Court  on  that  day  the  case  was  not  called  on.  It 
was  ultimately  disposed  of  on  the  18th  February,  1879,  the  Judge, 
owing  to  the  absence  of  the  nppeltant,  dismissing  the  appeal  under 
B.  556  of  Act  X  of  1877.  The  matter  now  comes  to  this  Court  in 
second  appeal. 

I  am  of  opinion  that  no  such  appeal  lies  to  this  Court.  The 
order  made  by  the  Judge  was,  as  has  been  remarked,  passed  under 
6.  556  of  the  Civil  Procedure  Code,  and  the  course  the  appellant 
should  have  pursued  was  to  make  an  application  under  s.  558  for 
re-admission  of  his  appeal  within  thirty  days  from  the  date  of  the 
Judge's  decree.  All  the  points  now  urged  in  his  behalf  would  have 
gone  far  to  establishing  the  sufficient  cause  "  mentioned  in  that 
section,  and  had  the  Judge  improperly  or  unreasonably  refused 
such  an  application,  his  order  would  then,  under  s.  588  of  Act  X 
of  1877,  have  been  appealable.    This  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


Before  Mr.  Justice  Oldfield  and  Mr.  Justice  SUaigkt. 
JU  ALA  PRASAD  (Plaintiff)  v.  KHUMAN  SINGH  (DEFKNDAirr).« 
Bond — Interest. 

iJtlJ,  where  a  bond  for  the  payment  of  certain  money  within  a  certain  time 
did  nut  contain  any  agreement  fixing  the  rate  of  interest  to  be  paid  after  the  date 


♦  Second  Appeal,  No.  C92  of  1879,  from  a  decree  of  Mirza  Abid  Ali  Beg,  Sub- 
ordinate Jadge  of  M.iinpuri,  dated  the  18th  April,  1879,  modifying  a  decree  of 
Bubu  buQwal  tiingh,  Muusif  of  fituwali,  dated  the  11th  Dcccmberi  1378. 
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1880        it  became  daf>  (bat  the  question  as  to  the  amount  of  interest  to  be  allowed  titer 
^  that  date  should  be  treated  as  one  of  damages,  and  that,  haying  regard  to  the 
JuALA.  Pra-    length  of  time  that  had  elapsed  since  the  bond  ran  out  (Februarj,  1870.)  to  the 
date  on  which  the  suit  thereon  was  instituted  (26th  NoTcmber,  18/8,)  inlercft 
Kmomav      at  the  rate  of  eight  annas  per  cent,  per  mensem  was  an  equitable  rate  to  allow  titer 
SiROH.       ^he  date  the  bond  became  due. 

Htld  also  that  but  for  the  plaintiff's  laches  the  rate  agreed  bj  the  deiesdtut 
to  be  paid  under  the  bond  (one  rupee  per  cent,  per  mensem)  was  a  reisoiuble  btais 
on  which  to  estimate  the  subsequent  damages. 


On  the  4th  February,  18G6,  the  defendant  gave  the 
a  bond  in  which  he  promised  to  pay  him  Rs.  6(iO,  with  interest  st 
the  rate  of  one  rupee  per  cent,  per  mensem^  within  the  period  of 
four  years,  and  to  pay  such  interest  annually.  He  further  agreed 
that  if  he  failed  to  pay  such  interest  annually  the  obligee  shoaldbe 
at  liberty  to  recover  the  amount  of  the  bond  at  once  without  waiting 
for  the  expiry  of  the  four  years,  and  he  hypothecated  certain 
immoveable  property  as  collateral  security  for  the  payment  of  the 
amount  of  the  bond.  The  bond  did  not  contain  any  stipiilatioa 
regarding  the  interest  to  be  paid  after  the  bond  became  dne. 
November,  1878,  the  plaintiff  sued  upon  this  bond,  claiming  in* 
terest  from  the  date  of  the  bond  to  the  date  of  suit  at  one  rupee  per 
cent,  per  mensem.  Both  the  lower  Courts  held  that,  in  theabsence 
of  any  stipulation  regarding  the  interest  to  be  paid  after  the  bond 
became  due,  the  plaintiff  was  entitled  to  such  interest  at  a  reason- 
able rate,  in  the  way  of  damages,  and  having  regard  to  the  grea* 
delay  in  the  institution  of  the  suit,  they  determined  that  eigbfc  annas 
per  cent,  per  mensem  was  a  reasonable  rate,  and  accordingly  award- 
ed the  plaintiff  interest  from  the  date  the  bond  beoame  doe  to  the 
date  of  the  suit  at  that  rate. 

On  appeal  to  the  High  Court  the  plaintiff  contended  that  he 
was  entitled  to  interest  from  the  date  the  bond  became  due  at  the 
rato  agreed  to  be  paid  before  that  date,  viz,^  one  rupee  per  cent 
per  n^en^em. 

Munshi  Hanuman  Prasad,  for  the  appellant. 

Pandits  Bisliamlhar  Nath  and  Nand  Lai,  for  the  respoudeut* 

The  judgment  of  the  High  Court  (Oldfield,  J.  and  Stbai^^^' 
J.)  was  delivered  by 
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Straight,  J. — The  question  as  to  the  amount  of  interest  to  be 
allowed  to  the  plaintiff,  subsequent  to  the  expiration  of  the  four 
years  for  which  the  bond  was  given,  has  been  properly  treated  by 
the  lower  appellate  Court  as  one  of  damages.  Upon  consideration 
we  think  that,  having  regard  to  the  length  of  time,  that  has 
elapsed  since  the  bond  ran  out,  to  the  date  on  which  this  suit  was 
instituted,  the  sum  decreed  by  the  Subordinate  Judge  is  equitable 
and  bis  decision  must  stand,  fiut  for  the  plaintiff's  laches  wo 
should  have  thought  the  amount  agreed  by  the  defendant  to  be 
paid  under  the  bond  was  a  reasonable  basis  on  which  to  estimate 
the  subsequent  damages  (1).  The  appeal  is  dismissed,  bul  each 
party  must  pay  his  own  costs. 

Appeal  dismissed. 
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Before  Mr.  Jusiice  Oldfield  and  Mr.  Justice  Straight.  January  8. 

8HIBBAN  LAL  (Plaimtiff)  v.  TILOKE  CHAND  and  othbrs  (Defendants).*  

PaHUUm-^Act  XIX  of  1878  (N.-W.  P.  Land  Eevenue  Act),  sa.  113,  114. 

Where,  in  the  course  of  carrTiog  oat  an  order  for  a  partition  and  of  assigning 
the  landb  to  each  co-sharer,  certain  co-sharers  claimed  certain  plots  of  land  as  be- 
longing to  them  in  sereraltj  and  demanded  that  the  same  should  be  assigned  to  them, 
and  the  Collector  decided  that  some  of  snch  plots  were  held  in  severalty  and  one 
was  held  in  common,  held  that  his  decision  was  not  passed  under  s.  113  of  Act  XIX 
of  1873,  and  was  therefore  not  appealable  under  s.  114  of  that  Act. 

Oni  Shibban  Lai  applied  for  the  perfect  partition  of  his  share 
in  a  certain  mahal  The  Assistant  Collector  notified  the  applica- 
tion and  served  notices  on  the  other  co- sharers  in  the  mahal  in 
the  manner  required  by  s:  111  of  Act  XIX  of  1873.  None  of  the 
other  co-sharers  objected  to  the  partition.  On  the  19th  December, 
1877,  the  Assistant  Collector  decided  to  make  the  partition,  and  on 
the  following  day  the  partition  was  sanctioned  by  the  Collector. 
On  the  7th  June^  1878,  while  the  partition  was  being  completed, 
certain  co-sharers  applied  to  the  Collector  objecting  to  the  division 
of  certain  lands,  claiming  them  as  their  separate  property.  On 
the  27th  September,  1878,  the  Collector  decided  that  all  these 

(1)  See  also  BalJeo  Panday  v.  Gohai  Rai,  I.  L.  R.,  1  All.  603. 
♦  Second  Appeal,  No.  694  of  1879,  from  a  decree  of  8.  S.  Melville,  Esq.,  Judge  of 
Meerot,  dated  the  25th  February,  1879,  affirming  an  order  of  C-  F.  Hall,  Esq.,  Collec- 
tor  of  Meerut,  dated  the  25th  September,  1878. 
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l«nds  except  one  plot  were  the  separate  property  of  one  of  the  ob- 


SniBBAw  Lal  i^^^^^>  Bhagirath  by  name,  the  plot  excepted  being  common  land. 
TiLOKB      Shibban  Lal  appealed  to  the  District  Judge  from  the  order  of  the 
Chamd.      Collector.    Ihe  District  Judge  held  that  an  appeal  did  not  lie  to  him 
.  from  that  order  and  dismissed  the  appeal,    Shibban  Lal  appealed  to 
the  High  Court  from  the  District  Jadge*8  decision  contending  that 
the  Collector  had  determined  a  question  of  title,  under  s.  113  of 
Act  XIX  of  1873,  and  that  under  s.  114  of  that  Act  his  order  was 
appealable  to  the  District  J udge. 

Pandit  Naud  Lal  and  Shah  Asad  AH,  for  the  appellant. 

Munshi  Banuman  Prasad,  for  the  respondents. 

Thejudgmentof  the  High  Court  (Oldfibld,  J.  and  Straight,  J.) 
was  delivered  by 

Oldfikld,  J. — Shibban  Lal  made  an  application,  under  s.  108 
of  Act  XIX  of  1873,  for  a  perfect  partition  of  his  share  in 
Pasvara.  The  Assistant  Collector  issued  the  usual  notification 
and  served  notices  as  required  by  law,  requiring  co-sharers  who 
may  object  to.  the  partition  to  appear  before  him  on  a  specified 
day,  and  no  objectors  appearing  he  direct^  that  the  partition 
should  be  made  and  gave  the  necessary  directions  for  carrying 
his  order  into  effect  In  the  course  of  carrying  out  his  order  for  a 
partition  and  of  assigning  the  lands  to  each  share-holder,  Tiloke 
Chand  and  others  claimed  certain  plots  as  belonging  to  them  in 
severalty  and  demanded  that  those  should  be  assigned  to  them,  and 
the  Collector  decided  that  some  of  these  plots  belonged  to  one 
of  the  objectors  and  one  was  held  in  common.  Shibban  Lal  appeal- 
ed from  this  decision  to  the  Judge,  who  has  dismissed  the  appeal^ 
holding  that  no  appeal  lay  to  his  Court.  The  question  in  second 
appeal  is^  whether  the  Judge's  order  is  correct.  It  appears  tons  to 
be  so* 

The  only  provision  which  allows  appeals  from  decisions  of  a  Col- 
lector in  course  of  partition  proceedings  is  contained  in  s.  Ill  of  Act 
XIX  of  1873,  and  by  that  section  it  is  only  orders  and  decisions 
passed  by  the  Collector  of  the  District  or  Assistant  Collector  under 
8.  113  for  declaring  the  rights  of  parties  which  are  held  to  be  deci- 
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aioos  of  a  Goart  of  Civil  Judicature  of  first  instance,  and  open  to 
appeals  to  the  District  or  High  Court  under  the  rules  applicable  to  ^  shibbITlIl 
re^^Iar  appeals  to  those  Courts.  Now  the  orders  and  decisions 
passed  under  s.  113  are  those  on  any  question  of  title  or  proprieta- 
ry right  which  arises  out  of  objections  preferred  by  co-sharers  in 
possession  in  reply  to  the  notice  served  on  them  under  s.  Ill,  by 
which  they  are  required  to  state  their  objections  to  the  partition 
taking  place,  that  is,  orders  and  decisions  on  a  question  of  title  or 
proprietary  right  arising  properly  out  of  objections  proferrei  before 
any  order  has  been  made  for  effecting  a  partition,  and  referring  to 
general  questions  of  right  and  title  affecting  the  right  of  the  parties 
to  claim  partition,  and  not  to  such  questions  as  have  been  decided 
in  the  case  before  us,  which  relate  to  the  ownership  of  particular 
plots  of  land  in  the  mauza,  and  which  have  arisen  out  of  objections 
made  afiber  a  partition  has  been  ordered,  and  in  proceedings  taken 
for  carrying  it  out,  and  which  relate  to  details  as  to  the  distribution 
of  the  lands  which  form  the  subject  of  partition.  In  no  way  can  it 
be  held  that  the  Collector's  decision  was  passed  under  s.  113  so  as 
to  gife  a  right  of  appeal.  We  therefore  affirm  the  order  of  the 
Judge  and  dismiss  this  appeal  with  costs. 

Appeal  dismiseed. 


before  Mr.  Juitiee  Pearson  and  Mr,  Justia  Spankie. 
tl^AU  ODABDiAM  or  EUNDAN  LAL,  mixob  (plaintiff)  v.  KESRt  SINGH 

(DBPElCDlNt)* 

Bond'-' Compound  interest — Penalty. 

Bdd  that «  Biipnlfttioii  iaa  bond  that  the  interest  on  the  principal  flam  lent 
Bbonid  be  paid  six-monthly,  and,  if  not  paid,  should  be  added  to  the  principal  and 
Dear  interest  at  the  same  rate  was  not  one  of  a  penid  nature. 

This  was  a  suit  institated  in  December,  1878,  ^n  a  bond  eze* 
cnted  by  the  defendant  in  favour  of  the  plaintiff  on  the  1st  April^ 
1869.  The  defendant  stipulated  in  this  bond  to  pay  Bs.  150  io  the 
plaintiff  on  demand,  and  to  pay  interest  on  that  amount  every  six 
months  at  the  rate  of  Re.  1-8-0  per  cent,  per  mensem,  and  in 

*  Second  K  ppeal,  No.  715  of  1879,  from  a  decree  of  Maulvi  Abdnl  Qajnm  Khan. 
Babordinate  Jndge  of  Bareillj,  dated  the  29th  March,  1879,  modifjiog  a  decree  ox 
HmM  MatiB-od-din,  MunsU  of  Sahaswan,  dated  the  10th  February,  1879. 

88 


idso 

January  9. 
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defanit  that  the  interest  should  be  added  to  the  principal  amomit 
and  should  bear  interest  at  the  same  rate.  The  plaintiff  sought  to 
recover  Rs.  798-8-3,  principal  and  interest,  by  the  sale  of  the  im- 
moveable property  hypothecated  in  the  bond.  The  Court  of  first 
instance  gave  the  plaintiff  a  decree  for  the  principal  amount  and 
for  an  equal  amount  of  interest,  or  for  Rs.  300,  in  all.  On  appeal 
the  lower  appellate  Court  gave  the  plaintiff  a  decree  for  the  princi- 
pal amount,  together  with  interest  from  the  date  of  the  execation 
of  the  bond  tb  the  date  of  the  institution  of  the  suit  at  Be.  1-8  0 
per  cent,  per  mensem,  but  refused  to  allow  any  compound  interest 
on  the  ground  that  the  stipulation  in  the  bond  for  the  payment  of 
such  interest  was  of  a  penal  nature,  ^yhicb  the  Court  was  justified 
in  refusing  to  enforce. 

The  plaintiff  appealed  to  the  High  Court. 

Munshi  Sanuman  Prasad  and  Babu  Oprokash  Chandar  Ihkar^f 
for  the  appellant. 

The  respondent  did  not  appear. 

The  judgment  of  the  Court  (Peabson,  J.  and  Spankib,  J.)  wis 
delivered  by 

Pearson,  J.— A  stipulation  in  a  bond  that  the  interest  on  tbe 
principal  sum  lent  shall  be  paid  six-monthly,  and,  if  not  paid,  shall 
he  added  to  the  principal  and  bear  interest  at  the  same  rate,  ha* 
never  been  held  to  be  one  of  a  penal  nature.  We  are,  therefore, 
constrained  to  allow  the  plea  in  appeal  and  to  modify  the  lower 
appellate  Court's  deeree  by  decreeing  the  claim  in  full  withcosta 
in  all  Courts. 

Appeal  cllcwd. 

BefoPt  Sir  Robert  Stuart,  Kl,  Chief  JusUce,  and  Mr,  Justice  (Hdfidl 
RAM  SCJBHAG  OAS  (Plauttifp)  v.  GOBIND  PRASAD  and  ahothir 

Computation  qf period  of  limtation^Act  XVo/1877  (LindtaHon  Act),  #.  1^ 

Op  the  aetlv^ugust,  1878,  Je  andJS  joined  in  inttitutihg  a  euit  in  the  Court  of 
Subordinate  Jiidge  tl^e  period  of  Kmitation  of  whidn  expired  on  the  Slit  September^ 
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,2878.  Tku  auit  was  transferred  to  the  Distnct  Court,  wkyk,  on  the  16th  September, 
1878,  returned  the  plaiint  to  the  plaint iffs  on  the  ground  that  they  should  hi&ve  sued 
eeparately.  On  the  23rd  September,  1878,  B  presented  a  fresh  plaint  to  the  District 
Conrt,  which,  on  the  1st  October,  1878,  made  an  order  rejecting  it  on  the  ground  thftt 
he  should  have  instituted  the  suit  in  the  Court  of  the  Subordinate  J udge.  /?  appealed 
from  this  order  to  the  High  Court,  which  affirmed  it  on  the  28th  JanutKy,  1879,  but 
obeerved  that  the  plaint  should  be  returned  to  B.  On  the  10th  Apdl,  1879, 
plaint  was  returned  to  him,  and  on  the  same  day  he  presented  it  to  the  Subordi- 
nate Judge.  Held  that,  in  computing  the  period  of  limitation,  Jt  could  not  claim  to 
exclude  any  other  period  than  from  the  23rd  September,  1878,  to  the  10th  April,  1879, 
lor  from  the  26th  August,  1878,  to  the  16th  September,  18^^89  he  W£^  prosecuting 
hia  suit  in  a  Court  which  had  jurisdiction,  and  the  inability  of  that  Court  to  enter- 
tain it  did  not  arise  from  defect  of  jurisdiction  or  any  cause  of  the  like  nature,  but 
from  misjoinder  of  plaintiffs,  a  defect  for  which  he  must  be  held  responsible,  and 
from  the  16th  to  the  23rd  September  he  was  not  prosecuting  his  suit  in  any  Qourt^ 
and  could  not  claim  to  have  that  period  excluded. 

Ok  the  26th  August^  1 878,  one  Bhawani  Prasad  and  one  Bam 
Subhag  Das  jointly  instituted  a  sait  against  one  Gobind  Prasad 
and  one  Ram  Das  in  the  Court  of  the  Subordinate  Judge  of  Azam- 
garh.  They  stated  in  their  plaint  in  this  suit  that  the  defendants 
had  publicly  assaulted  them  on  the  2l8t  September,  1877,  thereby 
injuring  them  in  reputation,  mind,  and  body,  and  they  claimed 
Rs.  5,250  as  compensation  for  such  injuries.  The  District  Court 
transferred  this  suifc  to  its  own  file  for  trial,  and  on  the  16th  Sep- 
tember, 1878,  at  the  first  hearing  of  the  case,  it  held  that  the  plain-^ 
tiffs  were  improperly  joining  in  respect  of  distinct  causes  of  action, 
and  ordered  the  plaint  to  be  returned  to  them  for  amendment  within 
a  fixed  period.  On  the  23rd  September,  1878,  Bhawani  Prasad 
and  Ram  Subhag  Das  presented  separate  plaints  to  the  District 
Court  together  with  their  original  plaint,  separately  claiming 
Bs.  2,625  from  the  defendants.  On  the  Ist  October  tiie  District 
Court  admitted  Bhawani  Prasad's  plaint,  and  ordered  that  of  Ram 
Subhag  Das  to  be  returned  to  him  on  the  ground  that  it  should  have 
been  presented  in  the  Court  of  the  Subordinate  Judge.  Ram  Su-* 
bhag  Das  appealed  to  the  High  Court  from  the  order  of  the  Dis- 
trict Court  returning  his  plaint,  and  the  High  Court  on  the  28th 
January,  1879,  disallowed  the  appeal  as  inadmissible  under  Act 
X  of  1877,  8.  588  (c),  and  observed  that  Ram  Subhag  Das  might 
apply  to  the  District  Court  for  the  return  to  him  of  the  plaint  with 
a  view  to  its  presentation  in  the  proper  Court.    On  the  8th  Feb- 
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ruary,  1879,  Ram  Subhag  Das  applied  to  the  District  Oonrt  for  the 
return  of  the  plaint^  and  obtained  an  order  directing  its  retam. 
On  the  4th  April,  1879,  the  High  Court  returned  the  record  of 
Bam  Subhag  Das*  case,  which  contained  his  plaint,  to  the  District 
Court  *  On  the  10th  April,  1879,  bis  plaint  was  returned  to  Bam 
Subhag  Das  by  the  District  Court,  and  on  the  same  day  he  filed 
it  in  the  Court  of  the  Subordinate  Judge.  The  suit  was  transfer- 
red by  the  District  Court  to  its  own  file,  and  was  eventually  dis- 
missed as  barred  by  limitation.  Bam  Subhag  Das  appealed  to  the 
High  Court. 

Mr.  Chatterji  and  Lala  Ldlia  Prasad^  for  the  appellant. 

Mr.  Spankie  and  Mr.  Cdnlan,  for  the  respondents. 

The  judgment  of  the  High  Court  (Stuabt,  0.  J.  and  Oldfibld^  J.) 
was  delivered  by 

Oldfield,  J. — The  question  with  which  we  have  to  deal  in  tiiia 
appeal  is  whether  the  suit  has  been  instituted  within  the  term 
allowed  by  the  Law  of  Limitation.  The  cause  of  action  accrued 
to  the  plaintiff  on  the  21  st  September,  1877,  and  it  appears  ihat 
he  and  his  brother  jointly  instituted  a  suit  against  defendants 
in  the  Court  of  the  Subordinate  Judge  on  the  26th  August,  1878, 
and  it  was  removed  for  disposal  to  the  Court  of  the  Judge, 
and  the  plaint  was  returned  to  the  plaintiffs  on  the  ground  of 
misjoinder  of  plaintiffs  on  the  16th  September,  1878.  A  plaint 
was  then  filed  by  plaintiff  in  the  Court  of  the  Judge  on  the  23rd 
September,  1878,  and  the  Judge  rejected  it  on  the  1st  October, 
1878,  on  the  ground  that  it  should  be  filed  in  the  Court  of  tho 
Subordinate  Judge,  and  the  plaintiff  was  directed  to  file  it  accord- 
ingly. The  plaintiff  appealed  to  the  High  Court  from  this  order, 
and  the  order  was  affirmed  on  the  28th  January,  1879.  On  the  Sth 
February  tho  plaintiff  applied  to  the  Judge  for  a  return  of  Uio 
plaint  in  order  that  ho  might  file  it  in  tlie  proper  Court,  and  hav- 
ing obtained  it  on  the  10th  April  he  filed  it  in  the  Court  of  tho 
Subordinate  Judge  on  that  day.  Now  as  the  cause  of  action  ac- 
crued on  the  21st  September,  1877,  the  time  allowed  by  law  for 
instituting  tho  suit  would  expire  on  the  21st  September,  1878,  and 
calculating  to  tho  10th  April  tho  &uit  will  be  six  months  and  twenty 
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days  after  time,  unless  the  plaintiff  can  show  that  theexoess  period 
sboald  be  excluded  in  computing  the  period  of  limitation  under  the 
provisions  of  s.  14  of  the  Law  of  Limitation.  But  looking  to  the 
proceedings  taken  it  is  clear  that  at  most  the  only  time  which 
plaintiff  might  claim  to  exclude  under  the  provisions  of  s.  14  would 
be  from  the  23rd  September,  1878,  to  the  10th  April,  1879,  when  he 
was  prosecuting  the  suit  in  the  Court  of  the  Judge  and  in  the  High 
Court  But  assuming  that  he  could  satisfy  us  that  the  whole  of 
that  period  should  be  excluded,  the  present  suit  instituted  on  the 
10th  April,  1879,  will  still  be  beyond  time.  The  plaintiff  cannot 
claim  to  exclude  from  the  eomputation  any  other  period,  for  from  the 
26th  August,  1878,  to  the  16th  September,  1878,  he  was  prosecuting 
.  his  suit  in  a  Court  which  had  jurisdiction,  and  the  inability  of  the 
Court  to  entertain  it  did  not  arise  from  defect  of  jurisdiction  or 
other  cause  ofa  like  nature,  but  from  misjoinder  of  plaintiffs,  a  defeot 
for  which  plaintiff  mu-st  bo  held  responsible,  and  from  the  16th  to 
the  23rd  September  he  was  not  prosecuting  his  suit  in  any  Court, 
and  cannot  claim  to  have  that  period  excluded.  The  appeal  fails, 
as  there  is  no  reason  to  interfere  with  the  order  as  to  costs,  and  we 
dismiss  it  with  costs. 

Appeal  dismissed. 
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Before  Sir  Robert  Stuart,  Kt,  ChUf  Justice,  Mr  Justice  Peanon,  and  Mr,  Justice 

«     , .  1880 
^P<^'^'  January  12. 

HASAN  ALI  AMD  OTHERS  (Plaintiffs)  v.  MAHRBAN  (Defendant).*         ■  ■ 


Muhammadan  Law — Missing  person ^Aci  /o/1872  {Evidence  Act),  s  108 — 
Act  r/ 0/1871  {Bengal  Civil  Courts  Act),  u  24. 

F,  one  of  the  heirs  to  the  property  of  his  parents  (the  family  being  Mnham' 
roadans),  was  "  missiDg*'  when  they  died,  and  subsequently  when  the  other  heirs  to 
vnch  property  sued  hit  daughter  M  for  the  possession  of  a  portion  of  such  property. 
jV  set  up  as  «  defence  to  the  suit  that  her  father  was  alive,  and  that  during  his  life- 
time the  plain tifb  could  not  claim  his  share  In  such  portion.  Held  by  Stoart,  C« 
J.,  and  Sparkib,  J.,  that  the  suit,  being  one  to  enforce  a  right  of  inheritance,  must 
bexoTemed  by  the  Muhammadan  law  relating  to  a  "  missing  "  person,  Farmeshar 
R<n     Bisheshar  Singh  (1)  distinguished. 

*  Second  Appeal,  No.  179  of  1879,  from  a  decree  of  Bnbu  Kashi  Nath  Biswas, 
Subordinate  Judge  of  Meerut,  dated  the  14 tU  November,  1878,  modifying  a  decree 
of  Kabammad  Mir  Badshah,  Munaif  of  Balandshahri  dated  the  24th  December, 
J»77. 

(1)  I.  L,  R.,  1  All.  53. 
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Hdd  by  Stuart,  C.  J.,  that,  aocordiog  to  Mahammadan  law,  minetj  years  not 
baviog  elapsed  from  Fs  birth,  his  share  could  oot  be  claimed  bj  the  plaintiffi,  bot 
must  remain  in  abeyance  until  the  expiry  of  that  pe«od,  or  his  death  was  prorei 

Htld  by  Pearson,  J ,  and  Sfankib,  J.,  that  P  being  a  misslog  *'  person  when 
his  parents  died,  his  daughter,  according  to  that  law,  waa  not  entitled  to  hold 
his  share  either  as  heir  or  trustee. 

One  Eamar  Ali  died  leaving  two  sons,  Kurban  Ali  and  Nisjir 
Ali.  Kurban  Ali  died  leaving  a  son,  Hasan  AIL  Nisar  Ali  died 
in  June,  1868,  leaving  his  wife,  Faiz-un-nisa,  a  son,  Niaz  Ali,  two 
daughters  £^iaz-un-nisa  and  Imtiaz-un-nisa,  and  a  grand-daugfateri 
Mahrban,  the  daughter  of  his  son  Farzand,  who  at  the  time  of  his 
father's  death  had  not  been  heard  of  bj  his  family  since  1857.  On 
the  death  of  Nisar  Ali,  his  son  Niaz  Ali  was  recorded  in  the  revenue 
registers  as  the  proprietor  of  his  landed  estate.  Faiz-un-nisa, 
Niaz-un-nisa,  Trntiaz-un-nisa,  Sahib-un-nisa,  the  wife  of  Farzand, 
and  Mahrban,  all  resided  together  in  a  house  belonging  to  Faiz-on^ 
nisa,  and  were  supported  out  of  that  estate.  Faiz-un-nisa  died  in 
1873,  Farzand  being  still  missing,  and  Niaz  Ali  died  subsec^aently 
in  the  same  or  the  following  year.  On  the  death  of  Niaz  Ali,  by  the 
consent  of  all  the  parties  interested,  Sahib-un-uisa  was  recorded  in 
the  revenue  registers  as  the  proprietor  of  16  bighas,  18  biswas  of  the 
land  owned  by  Nisar  Ali,  and  on  her  death  her  daughter,  Hahrbau, 
was  recorded  as  the  proprietor  of  the  same.  In  June,  1877,  Farzaad 
being  still  missing,  Hasan  Ali  and  the  daughters  of  Nisar  Ali  insti- 
tuted the  present  suit  in  which  they  claimed  to  recover  possession 
from  Mahrban  of  the  16  bighas,  18  biswas  of  land  and  of  the  house 
belonging  to  Faiz-un-nisa.  The  plaintiffs  alleged  that,  inasmuch  as 
Niaz  Ali  died  without  leaving  issue  and  Farzand  was  missmg 
at  the  death  of  his  father  and  his  mother,  the  property  of  Nisar  Ali 
and  Faiz-un-nisa  descended  to  them,  and  the  defendant  had  no  right 
therein.  The  defendant  set  up  as  a  defence  to  the  suit  that  Farzand 
was  alive,  and  that  during  his  lifetime  the  plaintiff  Hasan  Ali  had 
no  right  in  the  property  of  Nisar  Ali  or  Faiz-un-nisa.  She  admit- 
ted the  right  of  the  other  plaintiffs,  the  daughters  of  Nisar  Ali  and 
Faiz-un-nisa,  to  a  moiety  of  the  property  in  suit.  The  Court  of  first 
instance,  expressing  its  opinion  that  Farzand  was  in  all  probability 
dead,  held  that,  inasmuch  as  he  was  missing  at  the  death  of  Ihi 
parents,  he  had  forfeited  his  rigbt  to  sttcoeeid  to  a  share  in  their 
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estaiesi  and  the  defendant  could  claim  no  right  through  him,  i^so 

and  it  gave  the  plaintiflEs  a  decree.    On  appeal  by  the  defendant,  the    hasan  Ali 

lower  appellate  Conrt  held,  on  the  question  whether  in  this  case  v. 

the  Muhammadan  law  relating  to  a  missing  person  should  be 

applied,  or  whether  it  should  be  presumed  with  reference  to  s.  108 

of  Act  I  of  1872  that  Farzand  had  pre-deceased  his  parents,  that, 

under  the  provisions  of  s,  24  of  Act  VI  of  1871,  Muhammadan 

law  was  applicable,  distinguishing  the  present  case  from  the  case 

of  Parmeshar  Rax  y.  Bisheahar  Singh  (1).    Applying  Muhammadan 

law,  the  Court  held  that,  inasmuch  as  a  period  of  ninety  years 

had  not  elapsed  from  the  date  of  Fai*zand's  birth,  it  coold  not 

be  presumed  that  he  was  dead,  and  that  until  that  period  had 

elapsed,  or  his  death  was  proved,  the  daughters  of  Nisar  Ali  and 

Faiz-un-nisa  were  only  entitled  to  a  moiety  of  the  estates  of  their 

parents,  and  Hasan  Ali  was  not  entitled  to  share  in  the  estate  of 

Nisar  Ali. 

The  plaintiffs  appealed  to  the  High  Court,  contending  that  the 
lower  appellate  Court  should,  with  reference  to  s.  108,  Act  I  of 
1872,  have  presumed  that  Farzand  had  pre-deceased  his  parents, 
and  that  if  this  were  the  case  the  defendant  could  claim  nothing 
through  him. 

Pandit  Nand  Lalj  for  the  appellants. 

Hir  Akbar  Huaainy  for  the  respondent. 

The  followin|f  judgments  were  delivered  by  the  Court : 

Stuart,  C.  J.— I  generally  concur  in  the  view  taken  in  this 
case  by  the  Subordinate  Judge,  who,  however,  appears  to  have  very 
unnecessarily  occupied  himself  with  the  consideration  of  the  Evi  • 
dence  Act,  and  with  the  remarks  of  the  select  committee  of  the 
Legislative  Council  thereon.  The  suit  is  brought  by  the  plaintiffs 
for  the  establishment  of  their  rights  to  property  on  the  allegation 
that  the  inheritance  to  them  has  opened  by  the  disappearance  and 
death,  during  his  father's  lifetime,  of  one  Farzand  Ali.  With 
re^>ect  to  this  Farzand  Ali  the  facts  appear  to  be  these : — He  left 
fail  home  and  his  fiimily  in  1857,  the  year  of  the  mutiny,  at  which 

(1)  L  ig.  R.,  1  All.  sa. 
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i^SO        time  he  would  appear  to  have  been  about  30  years  old,  and  there* 
Hasan  Au    ^^^^f     alive  when  this  suit  was  instituted,  his  age  woul  l  then  have 
been  about  5 1  years.    He  has  not  since  been  heard  of,  but  there 
is  nothing  on  the  record  to  prove  his  death.    Under  these  circum- 
stanoes  the  first  question  is  what  is  the  law  to  be  applied  to  the 
case  ?  The  parties  are  Mahammadans,  and  the  question  raised  in  the 
suit  being  one  regarding  succession  and  inheritance,  the  24th  section 
of  the  Bengal  Civil  Courts  Act  VI  of  1871  immediately  appUes^  and 
the  Muhiammadan  law  must,  in  the  words  of  s.  24,  form  "  the  rule  of 
decision,"  and  the  Evidence  Act  has  no  application  whatever.  The 
only  question  therefore  is,  what,  on  the  facts  stated,  ia  the  Muham* 
madan  law  on  the  subject  ?    This  question  may  be  answered  without 
doubt  or  difficulty,  and  it  is  simply  this,  that  for  ninety  years  from 
the  date  of  his  birth  the  property  of  a  missing  person  is  kept  in 
abeyance,  the  principle  of  Muhammadan  law  appearing  to  be  thaty 
in  the  absence  of  proof  to  the  contrary,  the  missing  person  is  pre* 
Bumed  to  be  alive.    This  rule  of  the  Muhammadan  law  appears  to 
be  the  result  of  all  that  is  to  be  found  in  the  leading  authorities 
on  that  law,— Macnaghten,  Baillie,  and  otheis.    Now,  applying  this 
rule  of  Muhammadan  law  so  stated,  it  is  clear  that  the  property  of 
Farzand  Ali  cannot  be  claimed  by  the  plaintiffs,  but  must  be  in 
abeyance  until  the  expiry  of  ninety  years  from  his  birth,  that  is,  for 
about  forty  years  yet  to  come,  unless  in  the  meantime  evidenoe  is 
obtained  proving  his  death.    The  Subordinate  Judge  appears  to 
have  correctly  applied  this  rule  of  Muhammadan  law  to  the  facts  of 
the  case,  and  I  would  therefore  affirm  his  order  and  dismiss  the 
present  appeal  with  costs. 

I  should  add  that  the  Full  Bench  case  of  Hirmeshar  Rai  v.  ^Bt- 
slieshar  Singh  (1)  is  quite  consistent  with  the  view  I  have  taken  of 
the  facts  in  the  present  case.  There  the  suit  was  brought  for  the 
avoidance  of  a  deed  of  mortgage  executed  to  the  detriment  of  the 
plaintiff's  reversionary  Vights,  and  it  was  therefore  held  that  the  pro^ 
visions  of  s.  108  of  the  Evidence  Act  should  be  applicable.  I  waa 
absent  from  the  Court  when  this  judgment  was  given  and  I  express 
no  opinion  as  to  whether  I  consider  it  right  or  wrong.  But  the 
opening  sentences  of  the  judgments  of  Turner^  J.,  who  was  acting 
(I)  I.  L.  R.,  X  All.  68. 
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for  me,  and  of  Pearson,  J.,  clearly  support  the  view  I  have  taken 
ia  the  present  case.  This  portion  of  the  judgment  of  the  Full 
Bench  is  as  follows  : — "  The  plaintiffs  in  this  suit  are  not  claiming 
the  estate  of  Janki  Rai,  the  missing  person,  by  right  of  inheritance; 
were  they  claimincr  it,  inasmuch  as  Janki  Rai  has  been  missing  for 
only  eight  or  nine  years,  their  claim  might  be  inadmissible  nnder 
Hindu  law.  But  they  are  claiming  nothing  belonging  to  him.'^ 
And  the  judgments  of  Spankie,  J.,  and  Oldfield,  J.,  are  to  the  same 
effects 

Spankib,  J. —  This  being  a  suit  for  inheritance  tmder  the  Mu- 
hammad an  law,  that  law  will  apply  to  it,  in  regard  to  the  missing 
person,  Farzand  Ali.  The  Full  Bench  ruling  in  Parmeshar  Rai 
V.  Bisheshar  Singh  (I)  of  this  Court  is  not  in  conflict  with  this  ' 
opinion.  The  lower  appellate  Court  therefore  was  not  wrong  in 
holding  that  the  case  must  be  governed  by  Muhammadan  law. 
These  remarks  dispose  of  the  first  plea. 

On  the  second  plea  it  appears  to  tne  that  the  judgment  of  the 
lower  appellate  Court  is  wrong  and  that  the  Munsif  was  right. 

According  to.  the  Muhammadan  law  of  inheritance,  a  missing 
person  is  considered  as  living  in  regard  to  his  own  estate,  so  that 
no  one  can  inherit  from  him,  and  dead  in  regard  to  the  estate  of 
another,  so  that  he  does  not  inherit  from  any  one,  and  his  estate  h 
reserved  until  his  death  can  be  ascertained,  or  the  term  for  a  pre- 
sumption of  it  has  passed  over.    I  find  a  summary  of  the  law 
quoted  from  well-known  authorities  and  cited  in  the  Madras  edition 
of  Macnaghten's  Muhammadan  law,  referred  to  by  Babu  Shama 
Gharan  Sirkar  in   his  printed   Tagore  Lectures.— "  Thus,  if  ho 
(the  missing  person)  had  an  estate  when  ho  disappeared,  or  if  at 
that  time  he  was  entitlerd  to  a  share  in  a  joint  property,  such  property 
cannot  be  inherited  before  his  death  be  proved,  or  until  he  would 
have  been  ninety  years  of  age,  but  mnst  remain  in  trust  until  that 
time,  when  it  will  devolve  upon  those  of  his  heirs  who  are  in 
existence  at  that  time.    On  the  death  of  any  of  the  relatives  of  a 
missing  person,  to  whom  he  is  an  heir,  he  is  so  far  considered  to 
be  alive,  that  his  share  is  set  aside,  but  such  share  is  not  reserved 

<1)  I.  L.  R ,  1  All.  53. 
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m  trnst  for  him  and  his  heirs,  but  delivered  to  the  other  heirs,  wha 
trould  have  taketi  it  if  he  had  been  dead  ;  if  be  retarna  after  ihiSy  ha 
will  be  entitled  to  his  share,  bat  if  he  does  not  retnrn,  it  deyolres  on 
the  heirs  who  came  into  pos8e88ion  at  the  former  di^lribntioii,  but  not 
to  the  heirs  of  the  missing  person.''  Again :  /*Mf  a  misaing  peraon 
be  a  co-heir  with  others,  the  estate  will  be  distribated  aa  far  as 
the  others  are  concerned,  provided  they  would  take  at  all  eveotSy 
whether  the  inisBing  person  were  living  or  dead.  Thus,  in  the  case 
of  a  person  dying,  leaving  two  danghters,  a  missing  son,  and  a  son 
and  daughter  of  such  missing  son.  In  this  case,  the  daughters  will 
take  half  the  estate  immediately,  as  that  must  be  their  share  at  atl 
events,  tmt  the  grand- children  will  not  take  anything,  aa  they  are 
precluded  on  the  supposition  of  their  father  being  alive." 

Farzand  AH  became  lost  daring  the  lifetime  of  his  parsata, 
and  his  daughter,  the  defendant,  according  to  the  view  of  the  hw 
expressed  above,  could  not,  under  the  circumstances,  inherit. 

For  these  reasons  I  would  decree  the  appeal  and  reverse  tlia 
judgment  of  the  lower  appellate  Court  and  restore  thai  of  ihe 
Muusif  with  costs. 

Stuart,  C.  J.,  and  Spankie,  J.,  differmg  on  a  point  of  law,  the 
appeal  waa  referred,  under  s.  575  of  Act  X  of  1877,  to  Pearson,  J.,  by 
whom  the  following  judgment  was  delivered : 

Pearson,  J.— The  property  in  suit  did  not  belong  to  Fanand 
AH,  the  missing  man,  but  would  have  been  nM>re  or  leaa  iaherited 
by  him,  had  he  survived  his  parents.  The  plaintiflEa  are  his  sisters 
and  a  oousin,  who  married  one  of  them ;  the  defendant  is  his  daughter, 
and,  if  she  be  not  entitled  to  the  property,  they  are.  Her  contention 
is  that  her  father  is  still  aHve,  and,  if  the  contention  be  true,  it  ia  | 
apparent  from  the  rules  of  Muhammadan  hiw  cited  by  my  learned 
colleague  Spankie,  J.,  that  she  is  not  entitled  t©  hold  the  propcrtjr 
either  as  heir  or  trustee,  although  Farzand  Ali  may  be  entitled  to 
it  should  he  retnrn.  The  plaintiffs  do  not  assert  that  he  is  dead, 
but  nothing  has  been  heard  of  him  since  he  disappeared  in  1857, 
and  the  strong  probability  is  that  he  died  in  the  lifetime  of  his 
parents,  in  which  case  his  daughter  could  not  inherit,  through  huD» 
any  portion  of  their  estate.    This  being  so,  in  concurrence  with 


Digitized  by  Google 


VOL.  U.] 


ALLAHABAD  SERIES. 


631 


Spankie,  J.,  I  decree  the  appeal  with  costs,  reversing  the  lower 
appellate  Court's  decree  and  restoring  that  of  the  Court  of  first 
instaDoe. 

Appeal  allowed. 

Se/ore  Mr.  Jwitice  Spankie  and  Mr,  Justice  Oldfitld, 
MAYA  HAM  amd  othbbs  (DeFSNOAWTs)  v.  LACHflO  (Plaimtiff) 
Pre-emption  -  Wajih-ul-art 
The  greater  portioD  of  the  lands  of  a  certain  village  were  divid«;d  into  "thokes,'^ 
%ach  thoke  comprising  a  certain  amount  of  land,  and  the  rest  of  the  lands  were  held 
im  common  according  to  the  interest^  of  the  co-shareri  in  the  village.   The  wajib  ul- 
mrt  contained  the  following  prevision  regarding  the  right  of  pre-emptiun :  Each 
•barer  is  by  all  means  at  liberty  to  transfer  his  right  and  share,  but  first  of  all  the 
transfer  should  be  eflfeoted  by  him  in  favour  of  his  own  brothers  and  nephews  who 
tnay  be  sharers,  and,  in  case  of  their  refusal,  in  favour  of  the  other  owners  of  the 
thoke."   Hddy  in  a  suit  by  a  sharer  in  one  thoke  to  enforce  a  right  of  pre-emption, 
vnder  the  wajA'ui-arXf  in  respect  of  a  share  in  another  thoke,  that  the  fact  that  the 
plaintiff  in  common  with  aU  the  sharers  of  the  dififereut  thokes  was  a  sharer  in  the 
common  lands  did  not  make  her  a  sharer  in  the  vendor's  thoke,  and  she  had  therefore 
mo  right  of  pre-emption  under  the  wqjib  ul-arz. 

Thb  facts  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  iu  the  judgment  of  the  High  Court 

Pandit  Bishambhar  Nath  and  Munshi  Sukh  Ram^  for  the  ap- 
pellants. 

The  / unier  Government  Pleader  (Babu  Dtcarka  Nath  Banarji) 
mnd  Babu  Oprokash  Ckandar  Mukarji,  for  the  respondent. 

The  judgment  of  the  High  Court  (Spankie,  J,  and  Oldfield,  J.) 
was  delivered  by 

Olbfikld,  J.— The  property  in  this  suit,  comprising  the  share 
in  mauza  Tholai  belonging  to  Mahummad  Ibrahim  Khan,  was  sold 
by  him  to  the  defendants  under  a  deed  of  sale  dated  1st  March, 
1878,  and  the'  plaintiflf  claims  the  same  by  right  of  pre-emption 
«mder  the  wajib-vl-arz  The  lower  Court  decreed  the  claim,  and  one 
of  the  objections  taken  in  appeal  is  that,  under  the  pre-emption 
clause  in  the  administration-paper  on  which  the  plaintiff  relies 
as  ber  ground  of  action,  she  is  not  entitled  to  recover  the  property. 
The  clause  is  as  follows  : — "Each  sharer  is  by  all  means  at 
liberty  to  transfer  his  right  and  share,  but  first  of  all  the  transfer 

*  First  Appeal,  No.  25  of  1S79,  from  a  decree  of  MauWI  Farid-ud-din  Ahmad, 
SabordiiMtt  lodge  of  Aligarb,  dated  the  lltb  December,  1878. 
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18S0  ghouldl  be  effected  by  him  ia  favour  of  his  own  brothers  and 
""7      „       nepKews  who  may  be  sharers,  and  in  case  of  their  refusal  in  favour 

Maya  Ram         ^  ^  ,  .     ,  - 

of  the  other  owners  of  the  thoke :  if  they  refuse  to  make  the  pur- 
Lacuuo.  ^ijagQ  t}i0  transfer  may  be  effected  in  favour  of  any  one."  The 
plaintiff  does  not  come  under  the  first  description  of  persons  named 
who  have  a  right  of  pre-emption,  and  it  only  remains  to  be  seen 
if  she  is  a  sharer  in  the  vendor's  thoke.  It  is  shown  from  the  re- 
cord-of-rights,  and  there  is  no  dispute  on  this  point,  that  there  are 
three  thokes  in  this  mauzq,  namely,  the  thoke  of  Ibrahim  Ali  Khan, 
vendor,  the  thoke  of  Musammat  Lachho,  plaintiff,  and  the  thoke 
of  Musammat  Bhawani.  Each  of  these  thokes  comprised  a  certain 
amount  of  the  land  of  the  mauza,  which  has  been  divided  and  form- 
ed into  separate  thokes.  Thus  thoke  Ibrahim  AH  Khan  comprises 
316  bighas  5  biswas,  that  of  Musammat  Bhawani  99  bighas  17 
bis  was,  and  that  of  the  plaintiff  316  bighas  4  biswas.  Besides  the 
*  lands  thus  divided  into  thokes,  there  are  some  lands  in  the  mauza 
left  undivided  and  held  in  common  by  the  sharers  of  the  diflferent 
thokes  in  which  they  have  an  interest  in  proportion  to  their  frac- 
tional shares,  but  these  lands  do  not  form  part  of  the  thokes,  but 
were  left  undivided  when  those  thokes  were  formed.  That  this  is 
the  constitution  of  the  mauza  is  clearly  shown  by  a  reference  to 
the  record-of-rigbts,  where  the  total  of  land  divided  and  comprising 
each  thoke  is  first  given,  and  then  is  entered  the  conunon  land,  as 
something  outside  the  thokes. 

Now  plaintiff  is  not  a  sharer  in  the  vendor's  thoke,  that  is, 
in  the  divided  land  held  by  him  separately,  but  she  is,  in  common 
with  all  the  sharers  of  the  different  thokes,  a  sharer  of  the  common 
lands  left  undivided,  and  it  is  contended  that  on  this  groand  she 
has  a  right  of  pre-emption.  But  this  contention  fails ;  the  thoke  as 
already  stated  is  not  composed  of  the  common  lands  but  of  those 
divided,  and  a  sharer  in  the  former  will  not  from  that  circum- 
stance  become  a  sharer  in  a  thoke.  The  plaintiff  hot  having  shown 
that  she  is  a  sharer  in  the  vendor's  thoke  has  no  right  of  pre-emp- 
tion under  the  clause  in  the  administration-paper.  We  therefore 
decree  the  appeal,  and  reverse  the  decree  of  the  lower  Court,  and 
dismiss  the  suit  with  all  costs. 

Appeal  olIotcftL 
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Before  Mr,  Justice  Pearson  and  Mr.  Juhiice  Spankie,  1880 

January  15. 

OOBAR  DHAN  DAS  (Defiindant)  v.  GOKAL  DAS  (Plaintiff) ^  

Parol  Conditional  Mortgage-^ Regulation  XVII  of  1806. 
K  made  over  to  (?,  from  whom  he  had  borrowed  certain  moneys,  certain  laud 
Of)  the  oral  condition  that,  if  such  moneys  were  not  repaid  within  two  or  three 
month*,  such  laud  should  become  G's  absolutely.  Held  that  as  there  was  no  deed 
of  conditional  mortgage  the  protiHions  of  Regulation  XVII  of  1806  were  not 
applicable  to  G,  and  he  became  the  owner  of  such  land  after  the  expiry  of 
tUree  months  from  the  date  on  which  it  was  made  over  to  him,  in  consequence 
of  the  amount  of  the  loan  not  haring  been  repaid  to  him. 

On  the  llth  February,  1862,  one  Kishen  Das  purchased  certain 
premises  used  as  a  stable,  the  vendor  executing  a  deed  of  sale  in 
his  favour.  In  the  beginning  of  186^  Kishen  Das,  being  indebted 
to  one  Gokai  Das  in  the  sum  of  Rs.  1,000,  gave  possession  of  the 
premises  to  Gokai  Das  and  made  over  to  him  the  deed  of  sale,  on 
the  oral  understanding  that  if  the  debt  were  not  paid  in  two  or 
three  months  the  premises  should  become  the  absolute  property  of 
Crokal  Das.  In  July»  1869,  Kishen  Das  became  insolvent,  and 
in  the  schedule  of  immoveable  property  filed  by  him  in  the  In- 
solvent Court  at  Calcutta  he  stated  as  follows  :  — I  received  the 
sum  of  lis.  1,000  in  the  month  of  Phagun,  Sambat  1925,  as  a  loan 
from  Gokai  Das,  Giijrati,  and  for  the  repayment  thereof  deposited  the 
title-deeds  of  a  piece  of  land  at  Muttra,  in  the  North- Western  Pro- 
vinces, with  this  creditor,  and  I  also  agreed  that  in  case  I  was 
not  able  to  pay  the  amount  the  land  would  absolutely  belong  to 
him."  In  the  statement  of  his  immoveable  property  filed  in  the 
same  Court  he  stated  : — "A  piece  of  land  at  Muttra,  in  the  North- 
Western  Provinces,  mortgaged  to  my  creditor  No.  34  (GokaJ 
Das)  for  Es.  1,000  on  condition  that  in  case  I  am  not  able  to  pay 
the  amount  within  two  or  three  months  he  will  be  absolutely  entitled 
to  the  land."  Gokai  Das  remained  in  undisturbed  possession  of 
the  premises  until  the  10th  February,  1877,  when  Jagan  Nath, 
the  son  of  Kishen  Das,  executed  a  deed  of  sale  of  the  premises  in 
favour  of  Gobar  Dhan  Das,  who  thereupon  interfered  and  prevented 
Qokal  Das'  tenant  from  paying  rent  to  him  as  he  had  theretofore 
done.    Gokai  Das  thereupon  instituted  the  present  suit  in  which 

•Second  Appeal,  No.  714  of  1879,  from  a  decree  of  J.  Alone,  Esq,  SubordU 
nate^Jadge  of  Agra,  dated  the  20th  March,  1879,  affirming  a  decree  of  Maulvi 
Mabarak-olla,  Munsif  of  Muttra,  dated  the  3rd  December,  1878. 
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1880  he  claimed,  amongst  other  things,  a  declaration  of  his  proprietary 
Sobah  Dhak  "^^^  ^  ^®  premises,  and  to  be  maintained  in  possession  thereof, 
Dk%  and  the  cancellation  of  the  deed  of  sale  dated  the  lOtb  Febraarj, 
OoKAL  Da8.  1877.  The  Court  of  first  instance  gave  him  a  decree.  On  appeal 
the  lower  appellate  Court  held,  in  respect  of  the  contention  by  the 
defendants  that  the  possession  of  the  plaintiff  of  the  premises  ^as 
only  that  of  an  equitable  mortgagee,  and  that  consequently  he 
could  not  impugn  the  sale  to  Gobar  Dhan  Das  by  Jagan  Nath,  as 
follows  : — "  In  the  case  of  Goordyal  v.  Ilunskoonwer  (1)  the  High 
Court  said, — ^  It  has  been  settled  that  a  conditional  sale  may  by  the 
agreement  and  acts  of  the  parties  become  absolute  without  (fore- 
closure) proceedings  under  the  Regulation/ — and  this  appears  to 
me  to  be  the  case  here  :  I  accordingly  find  that  Qokal  Das  acquired 
the  proprietary  title  to  the  property  in  suit  in  18C9,  and  that  he 
has  therefore  the  right  to  sue  for  the  avoidance  of  the  sale  made 
by  Jagan  Nath  to  Gobar  Dhan  Das." 

The  defendant  Gobar  Dhan  Das  appealed  to  the  High  Court  con- 
tending that  the  lower  appellate  Court  had  erred  in  holding  that  the 
conditional  sale  to  the  plaintiff  did  and  could  become  absolute 
without  the  issue  of  the  notice  of  foreclosure  required  by  s.  6  of 
Regulation  XVII  of  1806,  and  that  the  plaintiff  was  still  only  a 
mortgagee  and  could  not  therefore  sue  for  the  proprietary  posses- 
sion of  the  property. 

Mr.  Cordan  and  Babu  Ratan  Chand,  for  the  appellant. 
Idr.  Howard  and  Lala  Harkishen  Dasy  for  the  respondent 

The  judgment  of  the  High  Court  (Pearson,  J.  and  Spankib,  J.) 
was  delivered  by 

Pearson,  J.— The  provisions  of  Regulation  XVII  of  1806,  to 
which  the  first  grouqd  of  appeal  refers,  are  only  applioable  to  the 
holders  of  deeds  of  conditional  mortgage.  The  plaintiff,  appellant, 
was  not  the  bolder  of  such  a  deed ;  and  the  provisions  of  the 
Regulation  aforesaid  were  not  therefore  applioable  to  him.  This 
being  so,  we  must  hold  that  according  to  the  condition  on  which 
the  property  was  made  over  to  him  he  became  the  owner  of  it  after 
(1^  H.  a  R.,  N.-W.  p.,  1867,  p  176. 
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the  expiry  of  three  months  from  the  date  on  which  it  was  made 
over  to  him,  in  consequence  of  the  amount  of  the  loan  not  having  qobar  Oham 
boen  repaid  to  him.    It  thus  appears  that  he  had  acquired  a  full  I>a8 
proprietary  right  and  title  to  the  property  before  Kishen  Das'    Ookal  Oa». 
insolvency.    Accordingly  we  affirm  the  decree  of  the  lower  Courts 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Before  Mr.  Juaiice  Pearson  and  Mr,  Justice  Spankie.  Januw^  19 


QANQA  BISHESHAR  (Defendawt)  u.  PlRTBI  PAL  (PlaI!iti»».)* 

Hindu  Law ^  Power  of  the  Father  to  alienate  ancetital  property, 

2>,  in  parsnance  of  a  promise  to  giro  hia  daughter  a  doTrry,  about  two  years 
after  her  marriage,  made  a  gilt  of  joint  ancestral  property  to  O,  her  father-in-law. 
P,  D'»  son,  sued  hia  father  und  O  to  have  the  gift  aet  aaide  as  inralid  under 
Hindu  law.  Held  that  the  gift,  not  haying  been  made  with  the  plaintiiT*s  con- 
Bent,  and  not  being  for  any  purpose  allowed  by  Hindu  law,  was  inralid,  and  that  the 
plaintiff  was  entitled  to  hare  it  set  aside,  not  to  the  extent  only  of  hit  own  Hhare 
in  such  property,  but  altogether. 

On  the  25th  April,  1872,  about  two  years  after  the  marriage  of 
his  daughter,  one  Debi  Prasad  executed  a  deed  of  gift  of  a  certain 
share  in  a  certain  village,  being  the  ancestral  property  of  his  family, 
in  the  favour  of  the  defendant  Qanga  Bisheshar,  the  father-in-law  of 
his  daughter.  The  property  purported  to  be  transferred  as  the 
marriage  portion  of  the  daughter.  In  July,  1878,  Pirthi  Pal,  the 
plaintiff,  the  son  of  Debi  Prasad,  sued  his  father  and  the  defendant 
Ganga  Bisheshar  to  have  this  deed  of  gift  cancelled,  on  the  ground 
that  the  alienation  was  invalid  under  Hindu  law.  The  defendant 
Ganga  Bisheshar  set  up  as  a  defence  to  the  suit,  aniongst  other 
things,  "  that  the  deed  of  gift  had  been  CKecufed  not  only  with  the 
consent  and  knowledge  of  the  plaintiff,  but  also  with  his  aid,  and 
the  defendant  had  obtained  possession  by  means  of  mutation  of 
names,  to  which  the  plaintiff  never  took  any  exception,"  and 
that  the  plaintiff  was  not  entitle  !  to  claim  the  cancellation  of 
deed  of  gift  in  respect  of  the  whole  property,  but  in  respect 
only  of  his  own  share.   The  Court  of  first  instance  determined  that 

•  Second  Appeal,  No.  706  of  1879,  from  a  decree  of  R.  G.  Currie,  K«q..  Judge 
of  Gorakhpur,  dated  the  17th  March  1879,  affirming  a  decree  of  Hakim  Bahat  AM, 
Subordinate  Judge  of  Qorakhpur,  dated  the  24lh  December,  1878, 
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1880  the  plaintiff  had  not  consented  to  the  gift,  observing  as  follows:— 
^  Ganoa  *  "The  consent  of  the  plaintiff  has  not  been  prored  in  any  way: 
Bjsiibbhar  had  be  consented  he  would  have  been  made  to  affix  his  signature 
FiRTHi  Pal.  to  the  deed  of  gift  :  no  documentary  evidence  is  forthcoroint^  t<> 
establish  his  consent."  It  further  determined  that  the  deed  of  gift 
should  be  cancelled  altogether.  The  lower  appellate  Court  concur- 
red in  the  opinion  of  tha  Court  of  first  instance,  observing  as 
follows :— "  I  do  not  consider  it  is  proved  that  the  deed  was  exe- 
cuted with  the  consent  and  admission  of  the  plaintiff;  it  was  so 
necessary  a  point  to  legalise  the  father's  aotion  in  this  particular, 
that  if  the  son,  the  plaintiff,  had  been  a  consenting  party,  it  is 
scarcely  credible  that  this  should  not  have  been  clearly  shown  at 
the  time  by  some  entry  in  the  body  of  the  deed  or  by  makincr  the 
son  a  witness  to  the  deed  :  this  is  the  finding  of  the  lower  Court, 
and  I  concur  in  it:  I  quite  acknowledge  that  the  oral  testimony  in 
this  point  is  decidedly  better  for  the  defendant,  api>ellant,  than  for 
the  plaintiff,  respondent,  but  I  cannot  credit  it  sufficiently  against 
strong  probabilities  and  the  absence  of  all  documentary  evidence, 
nor  can  T  accept  the  copy  of  a  deposition  of  Pirthi  Pal,  dated  24th 
July,  1874,  as  sufficient  to  prove  his  knowledge  and  acquieseenoe : 
it  is  too  roundabout  a  story,  and  even  if  allowed  that  the  plaintiff 
did  know  at  that  time,  I  cannot  admit  that  by  the  law-texts  quoted, 
he  can  be  held  to  have  ratified  the  act  and  to  be  barred  from  bring- 
ing this  suit :  the  first  quotation  ia  from  Tagore  Law  Lectures, 
1871,  p.  7  *  He  can  interdict  acts  of  waste,  but  if  he  does  not  do 
80  and  is  cognisant  of  the  transaction.,  and  specially  if  he  derives 
any  benefit  from  it,  he  will  be  held  to  have  impliedly  consented 
to  it.' — Well,  he  most  certainly  did  not  derive  any  benefit,  and  the 
force  of  the  passage,  I  take  it,  turns  upon  that,  as  does  also  the 
quotation  in  the  case  of  Oopal  Narain  Mozoomdar  v.  Muddmuiiy 
Guptee  fl)— 'of  which  he  is  aware  and  of  which  he  has  had  the 
benefit.'  The  appellant  making  so  great  a  point  of  the  son*8  con- 
sent and  admission  virtually  acknowledges  that  without  such  con- 
sent and  admission  the  act  of  the  father  is  illegal,  and  the  quota- 
tions and  precedents, — Tagore  Law  Lectures,  1871,  p.  12,  'As 
early  as  1^24,  the  question,  &o' :  Woodman's  Digest  of  Bengal 
Law  Reports,  p.  284,  16  :  Vyavastha  Chandrika,  vol.  i,  pp.35  and 
(1)  U  B.  L.  R.  82. 
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36,  8.  31— put  forward  by  the  respottdent  are,  I  think,  oonclasive  ^880 
and  definitive,  this  being  undeniably  joint  undivided  property :  gInoT^ 
but  the  appellant  does  deny  it  or  attempts  to  throw  doubt  on  the  Bishkshar 
applicability  of  the  above  quotations  and  precedents  by  quoting  Pibthi'  Pal. 
the   cases — Venkataramayyan  v.    Veukatasubramania  Dikshatar 
<1)  and  Deendyal  Lai   v.  Jugdetp  Narain  Singh   (2).  But 
these  are  special  cases  relating  to  forcible  sales  not  to  free-will 
transactions,  and  in  the  heading  of  the  latter  is  this — ^  Qucere. — 
Whether,  under  the  law  of  the  Mitakshara,  in  Bengal,  a  volontary 
ulienation  by  one  oo-sharer,  without  the  consent  of  the  rest,  of  his 
undivided  share  in  joint  ancestral  property  is  valid*  ?    I  hold  these 
precedents  as  irrelevant  and  the  latter  telling  rather  against  than 
for  the  appellant  who  put  it  forward." 

The  defendant  appealed  to  the  High  ^ourt« 

Lala  Lalta  Prasad^  for  the  appellant 

The  Senior  Government  Pleader  (Lala  /uala  Prasad)  and 
Shah  A$ad  Ali^  for  the  respondent. 

Spakkib,  J.-^The  appellant  before  us  was  the  appellant 
before  the  Judge,  and  he  urged,  first,  that  the  deed  impeached  had 
been  executed  with  the  consent  and  admission  of  the  plaintiff, 
respondent,  whcf  had  remained  silent  from  1872  to  1878,  having 
thus  ratified  his  father's  act;  secondly,  that  the  plaintiff  could  not 
sue  under  any  circumstances  to  set  aside  the  gift  save  with  respect  . 
to  hia  own  share,  viz.f  two  wnas  and  two  pies  in  the  property  in 
suit.  The  Subordinate  Judge  held  that  there  was  no  proof  of  con* 
aent  on  the  part  of  the  plaintiff  and  no  sufficient  evidence  of  ac* 
quiescence  in  what  was  done  by  the  father.  He  also  appears  to  hold 
that  the  plaintiff  could  sue  to  set  aside  the  deed  altogether,  and  not 
only  in  regard  to  his  own  share.  We  must  ;iot  lose  sight  of  these 
objections  which  the  Court  below  had  to  determine.  Before  us 
the  first  plea  goes  beyond  the  objections  urged  before  the  lower 
m^pellate  Court  and  contends  that,  as  the  transfer  was  not  made 
for  any  illegal  or  inmioral  purposes,  the  suit  was  not  maintainable. 
The  other  pleas  go  to  the  plea  of  consent  and  acquiescence  and 
(1)  L  L.  B.  1  Mad.  85S.      (2)  L  L.     3  Calc  198. 
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that  of  the  limitation  of  plaintiflTs  right  to  sue  to  the  extent  of  bis 
own  share  only. 

With  respect  to  the  plea  of  consent  and  acqniesoence,  I  do  not 
think  that  we  can  interfere  with  the  Judge's  finding.  The  admis- 
sion of  the  Judge  that  the  evidence  on  this  point  on  the  part  of 
appellant  is  preferable  to  that  on  the  part  of  defendant  does  not 
extend  beyond  the  parol  evidence.  He  assigns  reasons  for  not 
crediting  this  evidence,  and  on  the  entire  evidence  before  him  ho 
arrives  at  the  same  conclusion  at  which  the  first  Court  had  arrived. 
The  finding  therefore  is  not  one  with  which  we  coull  interfere  on 
this  appeal.  I  understand  the  finding  of  both  the  lower  Coorts  to 
be  that  the  transfer  was  not  made  for  any  necessary  purpose 
allowed  by  the  Hindu  law.  The  deed  of  gift  appears  to  hive  been 
made  by  the  father  ia  performance  of  a  promise  to  give  a  dowry 
to  his  daughter.  But  I  am  not  aware  that  the  performance  of  such 
a  promise  can  be  regarded  as  a  lawful  purpose  justifying  alienation 
under  the  Hindu  law.  It  was  not  necessary  for  the  support  of  the 
daughter^  it  was  not  for  any  religious  or  pious  work,  nor  was  it  a 
pressing  necessity.  Daughters  must  be  maintained  until  their 
marriage  and  the  expenses  of  their  marriage  must  be  paid.  Bat 
in  this  case  the  gift  was  not  made  at  the  time  of  the  marriage.  It 
was  not  executed  until  two  years  after  the  marriage.  There  is,  I 
think,  force  in  the  Subordinate  Judge's  observations  that  the  great 
stress  laid  upon  the  alleged  consent,  acquiescence,  and  aid  of  the 
plaintiff  in  effecting  the  transfer,  is  a  circumstance  going  to  show 
that  without  such  consent  the  transfer  was  illegal.  The  first  plea, 
upon  the  Subordinate  Judge's  finding,  in  my  opinion,  fails. 

I  have  already  given  my  opinion  regarding  the  second  plea. 
As  to  the  third,  the  property  being  admittedly  joint  and  undivided, 
and  the  gift  not  having  been  made  with  the  consent  of  the  plaintiff, 
and  not  beinfg  forr  any  purpose  allowed  by  the  Hindu  law,  the  plain- 
tiff was  at  liberty  to  set  it  aside  altogether ;  and  in  arriving  to  thh 
conclusion  the  lower  appellate  Court  does  not  appear  to  have  mis- 
understood any  of  the  precedents  cited  before  him.  I  would  dis- 
miss the  appeal  and  affirm  the  judgment  with  costs. 

Pbabson,  J,— I  concur. 

Ajypeal  dimUsed. 
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Before  Mr,  Justice  Spankie  and  Mr.  Justice  OUlfield. 

MATUURA  PBA8AD  (Plaintiff)  v,  DURJAN  SINQB  avd  akotusr 
(Defendants).* 

Bond^  interest, 

jy  sraTe  M  a  bond  for  the  pajmeot  of  certain  monejs  on  a  certain  date  and 
for  tlie  payment  of  interest  on  sach  moneys  at  Re.  1-12  6  per  cent,  per  mensena, 
mtipuULiing  to  pay  the  interest  six-monthly,  and  in  default  "  to  pay  compound  in- 
terest in  future/*  Held  (i)  that  the  stipulation  to  pay  compound  interest  could  not 
l»e  regarded  as  a  penal  one,  and  (ii)  that  the  bond  contained  an  ai^recment  to  pay 
interest  after  the  due  date  at  the  rate  payable  before  that  date,  and  that  if  it  had 
been  otherwise,  the  obligee  was  entitled  to  interest  after  that  date  at  that  rate, 
such  rate  not  being  unreasonable. 

On  the  12th  December,  1872,  one  Gopal  Singh  executed  a 
bond  in  favour  of  one  Jogal  Kishoro,  in  which,  after  promising 
to  pay  him  Rs.  200  on  the  4th  November,  1873,  and  to  pay  him 
interest  on  that  sum  at  Re.  1-12-0  per  cent,  per  mensem,  and  hypo- 
thecating certain  immoveable  property  as  collateral  security  for  the 
payment  of  such  moneys,  he  promised  and  agreed  as  follows  :  "  Until 
the  loan  is  repaid  I  shall  not  alienate  the  said  property  by  sale,  mort- 
gage  or  otherwise  :  if  I  do,  the  alienation  shall  be  invalid :  I  shall  pay 
the  interest  every  six  months,  and  if  I  do  not  pay  it  every  six 
months,  I  shall  in  that  case  pay  compound  interest  iu  future  :  if  I 
fail  to  pay  the  loan  with  interest  at  the  stipulated  time,  the  creditor 
shall  be  at  liberty  on  the  expiry  of  the  period  to  realise  his  money 
from  me  and  my  property  in  the  best  way  he  can."  On  the  3rd 
September,  1878,  the  obligor  not  having  paid  anything  on  the 
bond,  the  plaintiff,  the  assignee  of  the  bond,  sued  upon  it,  claim- 
ing the  principal  amount^  Rs.  200,  and  Rs.  425-8-0,  compound 
interest,  from  the  date  of  the  bond  to  the  date  of  the  suit  at  Re. 
1-12-0  per  cent,  per  mensem.  The  Court  of  first  instance  held 
that  the  stipulation  in  the  bond  regarding  compound  interest  was 
of  a  penal  nature,  and  awarded  the  plaintiff  compound  interest  at 
the  rate  only  of  eight  annas  per  cent,  per  mensem.  It  also  held 
that  there  being  no  stipulation  in  the  bond  fixing  the  rate  of  in- 
terest to  be  paid  after  the  date  the  bond  became  due,  the  plaintiff 
was  only  entitled  to  interest  after  that  date  at  the  prevailing  rate, 

•  Second  Appeal,  No.  792  of  1879.  from  a  decree  of  Mirza  Abid  Ali  Beg,  Subor- 
dinate Judge  of  Mainpnri,  dated  the  5th  April,  1879,  modifying  a  decree  of  Hakim 
Bahat  Ali,  Muusif  of  Maiopurii  dated  the  9th  November, 
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viz.f  one  rupee  per  cent,  per  mensem..  On  appeal  by  the  plaintiff  the 
lower  appelUte  Court  held  that  no  compound  interest  at  dl  oould 
be  awarded  to  him,  but  gave  him  interest  from  the  date  the  bond 
became  due  at  the  rate  stipulated  to  be  paid  before  that  date,  viz.. 
Re.  1-12-0  per  cent  per  mensem,  with  referenoe  to  the  case  of 
Baldeo  Rindey  v.  Gokal  {!). 

The  plaintiff  appealed  to  the  High  Court  contending  that 
under  the  terms  of  the  bond  he  was  entitled  to  compound  interest. 

Pandit  Nand  Laly  for  the  appellant. 

Munshi  Banuman  Frasady  for  the  respondents. 

Spankie,  J. — The  first  condition  of  the  deed  was  that  the  money 
borrowed  should  be  repaid  with  interest  at  the  rate  of  Be.  1-12-0 
per  cent,  per  mensem  on  Katik  Sudi  Puran  Mashi,  Sambat  1930. 
The  next  oondition  is  that  for  the  further  satisfaction  of  the  creditor 
the  debtor  hypothecates  certain  property  until  repayment  of  the 
loan,  promising  not  to  alienate  the  same  in  any  form  or  shape. 
The  third  condition  is  that  the  debtor  will  pay  interest  every  six 
months,  and  if  he  fails  to  do  so,  he  will  pay  compound  interest  in 
future.    Then  comes  the  fourth  condition  that  if  he  fails  to  pay 
the  loan  with  interest  at  the  stipulated  time,  the  creditor  shall  be  at 
liberty  to  realise  the  money  from  the  debtor  personally  and  from 
his  property  in  the  best  way  he  can.    The  case  appears  to  me  to 
be  very  similar  to  that  of  Baldeo  Pandey  v.  Qokal  (1)  to  which 
I  was  a  party.    If  the  debtor  was  unable  to  repay  the  money  at 
the  stipulated  time,  the  creditor  would  allow  it  to  remain  out  with 
the  debtor  on  the  understanding  that  the  property  hypothecated 
remained  hypothecated  for  principal  and  interest  until  repayment. 
The  stipulation  regarding  the  payment,  not  the  rate,  of  interest  is 
perhaps  rather  a  declaration  as  to  the  mode  of  payment  than  a 
condition.    But  there  is  the  condition  in  case  of  failure    to  pay 
compound  interest  for  the  future,"  that  is  to  say,  until  repayment 
I  fail  to  perceive  on  what  principle  it  should  be  assumed  that  the 
creditor  would  allow  his  money,  payable  at  a  particular  date,  to 
remain  unpaid,  but  would  content  himself  with  less  interest  than 
that  at  which  be  originally  lent  the  money,    J  bold  th{it  the  deed 
(1)  I.  L.  B.,  X  Alt 
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contains  a  ccmtraot  for  the  payment  of  interest  after  due  date  at 
the  rate  of  Rs.  1-12-0  which  was  payable  before  due  date,  and  that 
on  any  default  compound  interest  might  be  charged.  If  I  did 
not  hold  this  view,  I  should  then  be  of  opinion  that  the  plaintiff 
was  entitled  to  the  interest  claimed,  as  there  does  not  seem  to  be 
anything  unreasonable  in  the  rate  agreed  upon  as  interest  for  the 
money  lent  or  in  the  arrangement  provided  in  case  of  default. 

The  Subordinate  Judge  has  found  that  the  covenant  to  pay 
compound  interest  must  be  regarded  as  /i  penal  clause  in  the  deed. 
I  do  not  think  that  it  is  so,  and  there  is  nothing  in  the  law  which 
forbids  a  decree  for  such  interest  when  there  has  been  an  a<yree- 

o 

ment  to  pay  it.  I  would  modify  the  judgment  aud  allow  com- 
pound interest  which  has  been  dballowed  by  the  Subordinate  Judge, 
fchos  decreeing  the  appeal  with  costs. 

Oldfxbld,  J.— I  concur  in  the  proposed  order. 

Appeal  allowed. 


Before  Sir  Robtrt  Stuart,  Kt,  Chief  Justice,  and  Mr  Justice  Strai(fht, 

NAND  RAM  (D»f«hdakt)  v.  BAM  PRASAD  (Plawtipf.)^ 

Suit  for  twney  en  accomnU  itated^Act  IX  o/l871  {Limitation  Act),  gch,  ii,  art,  62— 
Note  or  mmorandum  whereby  an  account  is  expressed  to  be  bdanced—^Act  XV II I 
^  IS69  iStamp  Act)  sc/u  ii,  No.  ^--Stamp'^ limitation. 

On  the  »th  October,  1875,  the  book  containing  the  acconnts  between  the  plain- 
tiff and  the  defendant,  kept  by  the  plaintiff,  was  examined  by  the  parties,  and  a 
balaoce  was  strnck  In  the  plaintiff's  favour  which  was  orally  spproved  and  admitted 
bj  the  defendant.  On  the  2nd  April,  1877,  the  plaintiff  sued  the  defendant  for 
the  amount  ot  this  balance  «*  on  the  basis  of  the  acconnt-book."  Held  that  the  snit 
was  in  affect  one  on  aoconnis  sUted  faUing  within  art.  62,  sch.  U  of  Act  IX  of 
JS71,  and  could  be  brought  within  three  years  from  the  9th  October^  1875,  for  the 
total  balance  struck,  and  being  so  brought  was  within  time. 

HM  also  that  the  entry  of  the  balance  struck,  not  being  signed  by  the  defend- 
•atyVas  no^  a  note  or  memorandum  of  the  kind  mentioned  la  No.  5,  sch.  ii  of 
▲d  XVin  of  1869,  and  did  not  therefore  require  to  be  stamj^.  * 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
iiiis  report  in  the  judgment  of  Straight,  J. 

•  Seooitd  Appeal,  No.  745  of  1879,  from  a  decree  of  W.C.  Turner.  Ssq  ,  Jud^e 
of  Cawnpore,  dated  the  8rd  April,  1879,  affirming  a  decree  of  BubttSin  Kali 
Cniaudbri,  Sobordiuate  Judge  ol  Cawnpore,  dated  the  28th  March,  1878. 
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^^^Q  Munshi  Hanuman  Prasad  and  Pandit  Bishamlhar  Nath^  for 

Nahd  Rah    tl^^  aPPeHant 

Rax  Pbasad.       Pandit  Ajudhia  Nath,  for  the  respondent 

The  following  judgments  were  delivered  by  the  Conrt : 
Straight,  J. — This  was  a  suit  brought  by  the  plaintiff,  res- 
pondent, to  recover  the  sum  of  Rs.  4,765,  principal  and  interest, 
on  the  basis  of  an  account-book.    The  plaintiff  carries  on  business 
at  Cawnpore  under  the  style  of  Nand  Ram  and  Babu  Ram,  while  the 
defendants  trade  at  Shikohubad  as  Nand  Ram  and  Golab  Chand. 
As  far  back  as  the  year  1869  there  were  dealings  between  the 
plaintiff  and  defendants,  the  latter  forwarding  goods  for  sale  to 
Cawnpore,  drawing  on  the  plaintiff  against  such  goods,  and  occa- 
sionally making  purchases  throngh  him  for  the  purposes  of  their 
business  at  Shikohabad.    On  the  9th  of  October,  1875,  Jlohan  Lai, 
cue  of  the  defendants,  was  at  Cawnpore,  and  upon  that  day  the 
accounts  between  the  two  firms  were  gone  into  and  a  balance  was 
struck,  the  amount  ascertained  as  being  due  from  the  defendants 
to  the  plaintiff  being  Rs.  4,198-4-9.    Upon  a  promise  of  Mohan 
Lai  to  pay  Rs.  3,598-4-9  of  this  amount  within  two  weeks  the 
plaintiff  undertook  to  forego   the  other  Rs.  600,  which  were, 
however,  to  be  recoverable,  if  the  debt  was  not  paid  within  the 
time  specified.    Ihe  Rs.  3,598-4-9  were  not  paid  according  to 
promise,  and  niltimately  upon  the  2nd  April,  1877,  the  present  suit 
was  brought.    For  the  purposes  of  this  judgment  it  is  sufficient 
shortly  to  say  that  the  picas  of  the  defendant  Nand  Ram  were  to 
the  effect,  that  the  claim  was  barred  by  limitation,  that  Mohan  Lai 
had  no  authority  to  bind  his  firm  at  the  adjustment  of  accounts ; 
and  in  this  and  the  lower  appellate  Court  the  further  ground  was 
taken,  that  the  entry  in  the  plaintifi^'s  books  of  the  balance  stmek 
was  in  the  nature  of  a  note  or  memorandum  of  the  character  con- 
templated by  No.  5,  sch.  ii,  Act  XVIII  of  1869,  and  that  not 
being  stamped  it  was  inadmissible  in  evidence  to  take  the  olaim  oat 
of  limitation.    Further,  that  as  such  a  note  or  memorandum,  being 
liable  to  only  a  one  anna  stamp,  and  not  having  been  stamped  at  the 
time  of  execution,  it  was  useless  according  to  the  provisions  of  a  98 
of  the  Stamp  Act  of  1869.    The  first  Court  decreed  the  plaintiff^a 
claim  and  that  decision  was  upheld  by  tho  J udge. 
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It  has  been  foand  as  a  fact  that  Mohan  Lai  had  full  authority  ^^80 
on  the  9th  of  October,  1875,  to  act  on  behalf  of  the  defendant's    n^j,©  r^m ^ 
firm  in  the  adjustment  of  the  accounts,  and  the  only  points  to  be  v, 
considered  by  us  in  special  appeal  appear  to  be,  first,  Is  the  ' 
plaintiff's  claim  barred  by  limitation  ?  secondly,  Is  the  entry  in 
the  books  of  the  plaintiff,  striking  the  balance,  one  that  requires 
a  stamp,  as  provided  by  No.  5,  sch.  ii  of  the  Stamp  Act  of  1869? 

The  matter  was  very  fully  argued  before  us  on  the  part  of  the 
appellants,  but  the  contentions  of  their  learned  pleader  were  based 
upon  a  misconception  of  the  nature  of  the  claim.  The  form  of 
action  ^^on  accounts  stated"  is  a  perfectly  well-understood  one,  and 
the  use  of  the  term  ''on  account-book"  in  the  present  plaint  is  only 
another  way  of  describing  a  suit  of  such  a  description.  It 
must  be  taken  as  proved  that  upon  the  9th  October,  1875,  the 
accounts  of  the  transactions  between  the  plaintiff  and  the  de- 
fendants were  submitted  to  Mohan  Lai,  and  that  the  items  were 
checked  and  the  balance  struck  was  approved  by  him  upon  that 
date.  In  effect  it  comes  to  this,  that  upon  such  day  the  sum  of 
Bs.  4,198-4-9  was  found  to  be  due  from  the  defeudants  to  the  plaintiff 
on  acoounts  stated  between  them.  Consequently,  I  am  of  opinion 
that  the  form  of  the  plaintiff's  present  claim  properly  falls  within 
cl.  62  of  the  second  schedule  of  Act  IX  of  1871  ;  that  it  was  compe- 
tent for  the  plaintiff  to  bring  his  suit  within  three  years  of  that  date 
for  the  total  balance  struck  ;  and  that  having  instituted  the  present 
proceedings  on  the  2nd  April,  1877,  he  is  within  time.  - 

As  to  the  second  point  taken  on  behalf  of  the  appellants,  I  do 
not  think  that  the  entry  in  the  ledger  of  the  plaintiff  stating  the 
balanoe  on  the  debit  side  of  the  defendants'  account,  which  was 
approved  and  admitted  by  Mohan  Lai,  is  a  note  or  memorandum 
of  the  kind  mentioned  in  No.  5,  sch.  ii  pf  the  Stamp  Act  of  1869. 
As  I  intimated  at  the  time  of  the  hearing,  I  think  that  the 
writing  therein  contemplated  is  intended  to  be  signed  by  the 
person  to  be  charged  with  it,  admitting  that  an  account  due  to  him 
has  been  balanced,  or  that  a  debt  payable  by  him  is  due.  Such 
entry  as  we  have  in  the  present  case  is  no  evidence  of  the  admis- 
sion of  liability,  but  it  is  evidence  of  the  debt  being  due  and  of  the 
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account  having  been  stated.  This  latter  fact  being  proved  it  was 
competent  for  the  lower  Courts  to  aocept  Mohan  Lars  acknowledge 
menty  oral  though  it  be,  and  they  would  appear  most  properly  to 
have  found  the  liability  of  the  defendants  established.  I  would 
dismiss  the  appeal  with  costs. 

Stuart,  C.  J. — I  entirely  approve  and  concur  in  my  honour- 
able and  learned  colleague's  examination  of  this  case.  It  is  quite 
clear  that  the  three  years'  limitation  had  not  run  and  that  the  suit 
was  within  time,  and  that  being  so,  perhaps  the  question  respect- 
ing the  admissibility  of  the  note  or  memorandum  which  was  argued 
to  fall  within  the  terms  of  No.  5,  sch,  ii,  Act  XVIII  of  1869,  is  not 
very  material.  But  I  may  observe  that  I  agree  with  Mr.  Justice 
Straight  that  this  is  not  such  a  note  or  memorandum,  and  that  to 
be  liable  to  stamp-duty  it  ought  to  be  signed  or  otherwise  proved 
as  a  note  or  memorandum  separate  and  distinct  in  itself,  and  not 
as  here,  as  a  mere  summing  up  in  the  way  of  a  continued  account 
without  any  special  acknowledgment.  The  appeal  is  dismissed 
with  costs. 

Appeal  diBm%99ed. 


1880  CRIMINAL  JURISDICTION. 

January  19.  . 

'  Brfore  Mr,  Justice  Straight, 

EMPRB6S  OF  INDIA  v.  AJUOfllA. 

Trial  of  more  than  one  offence^oinder  of  charges'-'LimU  qf  con^Hmi^Aci 
X.  0/1872  {CrinUnal  Procedure  Code),  88.  814,  462,  464,  idS-^Aet  XLV  o/*lS60 
{Penal  Code),  8.  71. 

ffeld  that,  where  in  the  course  of  one  and  the  same  transaction  an  accused  per^ 
son  appears  to  have  committed  several  acts,  directed  to  one  end  and  object^  whteb 
together  amonnt  to  a  more  serions  offence  than  each  of  them  taken  indiTidoallj 
by  itself  wonld  constitute,  although  for  purposes  of  trial  it  may  be  conreoieiii  to 
Tar y  the  form  of  charge  and  to  designate  not  only  the  principal  but  the  rabaidift- 
ry  crimes  alleged  to  have  been  committed,  yet  in  the  interests  of  simplicHj  aaA 
GonTenienoe  it  is  best  to  concentrate  the  couTiction  and  sentence  on  the  grmresl 
offence  prored. 

Where,  therefore,  a  person  who  broke  into  a  house  by  night  and  comiBHted 
theft  therein  was  charged  and  tried  for  offences  under  ss.  380  and  467  of  the  Peaal 
Code,  and  was  eonricted  of  both  those  offences,  and  punished  fdr  each  witk  rig^ 
rons  impriBonment  for  eighteen  months;,  the  Court  convicted  him  of  ihe  ofTsf 
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QDtler  8.  457  and  sentenced  him  to  rigorous  imprisonment  for  three  years,  and  1880 

mcquitted  him  of  the  offence  under  s.  380.  - 

Emprkss  or 

Thi3  was  an  application  to  the  Hi^rh  Court  for  the  exercise  of  Inwa 
its  powers  of  revision  under  s.  297  of  Act  X  of  1872.  On  the  Ajudhia. 
night  of  the  4th  September,  1878,  the  petitioner  broke  into  thd 
dwelling-house  of  one  Hem  Rnj  and  stole  certain  property  there- 
in. On  the  2lst  March,  1879,  he  was  convicted  by  Mr.  J.  W.  Muir, 
Magistrate  of  the  first  class,  under  s.  380  of  the  Indian  Penal  Codej 
of  the  offence  of  iheft  in  a  dwelling-house,  and  nmier  s.  457  of  that 
Code  of  the  offence  of  house-breaking  by  night  in  order  to  the  com- 
mission of  theft,  and  punished  for  the  former  offence  with  rigorous 
imprisonment  for  one  year,  and  for  the  latter  with  rigorous  imprison- 
mant  for  the  same  period.  On  appeal  by  the  petitioner  to  the  Court 
of  Session  that  Court  enhanced  the  punishment  that  had  been 
awarded,  sentencing  the  petitioner  to  rigorous  imprisonment  for 
dghteen  months  in  respect  of  each  offence. 

Mr.  Chatterji,  for  the  petitioner. 

Stbaiqht,  J. — t  must  accept  the  findings  of  fact.   The  accused 
within  a  very  short  period  of  the  theft  was  in  possession  of  the  stolen 
property,  and  I  cannot  say  the  Magistrate  was  wrong  or  that  thd 
evidence  was  insufficient  in  point  of  law  to  justify  him  in  convicting. 
A  question  has  been  raised  before  me  on  the  part  of  the  applicant 
that  his  conviction  on  ss.  380  and  457  of  the  Penal  Codefor  oneand  thd 
BJime  offence  is  illegal,  and  that  he  has  been  improperly  sentenced 
to  two  distinct  and  excessive  sentences.    Although  I  am  not  dis- 
posed to  hold  at  the  present  moment  that  this  contention  is  sound 
to  the  full  extent  urged,  yet  J  think  that  the  spirit  of  the  Criminal 
Procedure  Code,  ss.  314  and  452,  454  and  455,  taken  with  s.  71  of 
the  Penal  Code,  as  well  as  convenience  of  practice,  are  best  con- 
salted  by  a  different  course  being  pursued  to  that  adopted  in  thd 
present  case.    It  is  true  that  the  facts  disclosed  are  consistent  both 
with  a  charge  of  "  theft  in  a  dwelling  house"  under  s.  380  and  to 
one  of  "lurking  house-trespass  and  house-breaking  by  night  with 
intent  to  commit  theft"  under  s.  457,  but  the  latter  is  the  mord 
serious  and  aggravated  form  of  crime  involving  all  the  elements  of 
the  former,  and  if  the  proof  is  sufficient  to  justify  a  conviction,  it 
•hould  in  my  judgment  be  passed  and  the  punishuient  inflicted 
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for  the  graver  oflFence  of  the  two  of  which  the  accased  is  found 
to  be  guilty.  It  is  a  common  practice  in  England  in  framing 
indictments  to  vary  the  description  of  the  crime  in  several  counts, 
e.  ff.j  a  man  is  charged  with  wounding  with  intent  to  murder,  to  do 
grievous  bodily  harm,  to  commit  a  felony,  or  to  resist  or  prevent 
his  lawful  apprehension  and  detainer,  but  the  conviction  would  on)/ 
be  recorded  on  one  of  the  counts  and  of  course  upon  that  for  the  most 
serious  offence  proved,  which  would  dispose  of  or  include  all  those 
subordinate  and  negative  the  others  superior  to  it.  Equally  the  sen- 
tence Would  only  be  passed  upon  the  one  count,'  that  substantially 
representing  and  containing  within  its  four  corners  the  real  offence 
committed,  as  to  the  more  or  less  aggravated  character  of  which  the 
amount  of  punishment  would  have  to  be  calculated.  Where,  in 
the  course  of  one  and  the  same  transaction  an  accused  person 
appears  to  have  perpetrated  several  acts,  directed  to  one  end  and 
object,  which  together  amount  to  a  more  serious  offence  than  each 
of  them  taken  individually  by  itself  would  constitute,  although  for 
purposes  of  trial  it  may  be  convenient  to  vary  the  form  of  charge 
and  to  designate  not  only  the  principal  but  the  subsidiary  crimes 
alleged  to  have  been  committed,  yet  in  the  interests  of  simplicity 
and  convenience  it  is  best  to  concentrate  the  conviction  and  sen- 
tence on  the  gravest  offence  proved.  This  I  think  should  have  been 
done  in  the  present  case,  and  I  accordingly  direct  that  the  follow- 
ing amendment  be  made  in  the  record.  The  applicant,  Ajudhia, 
is  convicted  on  s.  4^b7  of  the  Penal  Code  of  house-breaking  by  night 
in  order  to  commit  theft/'  and  is  ordered  to  be  rigorously  impri- 
soned for  the  period  of  three  years  from  the  21st  March,  1879. 
For  formal  purposes  I  order  that  judgment  of  acquittal  be  entered 
upon  the  charge  under  s.  380  of  the  Indian  Penal  Code. 


APPELLATE  CRIMINAL. 


£rfore  Mr,  JwHce  StraighU 

EMPRESS  OF  INDIA  v.  MULU. 

Trud  by  the  CouH  of  Sefision-^A  dmissibilUy  of  evidence  given  oiprtUmiMrf 
inquiry  by  absent  wUnesS'^  Confession  made  by  one  of  several  persons  being  tried  joints 
•--Act  Xojim  {Criminal  Procedure  Code),  9,  /  of  1872  {£vidence 

ss,  30,  33. 
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HM  that  it  8  only  in  extreme  cases  of  ^elay  or  expense  that  the  personal  at- 
tendance of  a  witness  before  the  Ck>art  of  Session  sbonld  be  dispensed  with,  and 
the  evidence  given  by  him  before  the  committing  Magistrate  referred  to. 

HM  also,  where  a  person  being  tried  jointly  ¥dth  other  persons  made  a  state- 
ment  deprecating  any  guilty  knowledge  and  seeking  to  clear  himself  at  the  expense 
of  tnch  other  persons  that  snch  statement  could  not  be  taken  into  consideration 
under  s,  30  of  Act  I  of  1872  against  such  other  persons.  Queen  v.  BelaZ  AH  (1)  and 
Empresi  ▼.  Gann^j  (2)  followed. 

Thbeb  persons,  named  severally  Mulu,  Deodat^  and  Khilla,  were 
committed  for  trial  before  the  Court  of  Session  charged  with  dishon- 
estly receiving  certain  property  stolen  in  the  commission  of  a 
dakaiti,  an  offence  punishable  under  s.  412  of  the  Penal  Code. 
The  Sessions  Judge^  Mr.  F.  E.  Elliot,  considered  that  the  charge 
upon  which  the  accused  persons  had  been  committed  was  improper, 
and  altered  it  to  one  under  s.  411  of  the  Code  of  dishonestly  re- 
ceiving the  property  knowing  it  to  be  ptolen.  Ganga  PrUsad,  the 
owner  of  the  property,  was  absent  at  the  trial,  and  the  Sessions 
Judge  referr€fd  to  the  evidence  given  by  him  before  the  com- 
mitting Magistrate  to  prove  that  the  property  was  stolen  property, 
and  eventually  convicted  the  accused  persons  under  s.  411  of  the 
Penal  Code.    Mulu  appealed  to  the  Bigh  Court 

Mr.  NUbletty  for  the  appellant,  contended  that  the  conviction 
was  improper,  there  being  no  evidence  that  the  property  was  stolen, 
inasmuch  as  the  evidence  of  Qanga  Prasad  taken  before  the  com- 
mitting Magistrate  was  inadmissible. 

Stbaight,  J.— 1  had  at  one  time  the  intention  of  disposing  of 
the  case  in  its  present  condition,  but  upon  carefully  going  over  it 
I  feel  that  to  do  so  would  be  to  countenance  an  irregularity  of 
procedure  that  ought  not  to  be  passed  oven  I  refer  to  the  reading 
of  the  deposition  of  Qanga  Prasad  in  the  Sessions  Court  to  prove 
the  loss  and  identity  of  the  articles  found  iu  the  possession  of  the 
accused.  It  was  absolutely  inadmissible  under  s.  249  of  the  Crimi- 
nal Procedure  Code,  and  there  is  no  evidence  upon  the  record,  nor 
do  I  believe  was  there  any  taken,  to  permit  the  application  of  s.  33 
of  the  Evidence  Act.  As  to  s.  249,  that  has  no  applicability  to  a 
case  like  the  present,  and  is  intended  to  provide  for  the  contingency, 
(1)  10  B,  L.  B.,  453.      (2)  1.  L.  R.,  2  All.  UL 
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that  may  arise,  when  a  witness,  who  is  produced  before  the  Court 
of  Session  holds  back  information  and  eridence  and  telU  a  diflTerent 
story  to  that  which  he  gave  in  the  preliminary  inquiry  before  the 
Magistrate.    With  regard  to  s.  33  of  the  Evidence  Act  it  is  trno 
that  it  makes  a  statement  "  given  by  a  witness  in  a  judicial  pro- 
ceeding relevant  for  the  purpose  of  proving  in  a  subsequent  judi- 
cial proceeding  the  truth  of  the  facts  which  it  states,"  in  the  follow- 
ing emergencies:  (i )  When  the  witness  is  dead:  (it)  Whea 
he  cannot  be  found :  (iii.)  When  he  is  incapable  of  giving  evi- 
dence: (iv.)  When  he  is  kept  out  of  the  way   by  the  adverse 
party:  (v.)  When  his  presence  cannot  be  obtained  without  aa 
amount  of  delay  or  expense  which  under  the  circumstances  the 
Court  considers  unreasonable.    But  in  my  opinion  it  was  intended 
that  the  provisions  of  the  section  as  to  emergency  (v.)  were  only 
to  be  sparingly  applied,  and  certainly  not  in  a  case  like  the  present, 
where  the  witness  was  alive  and  his  evidence  reasonably  procurable* 
Assuming,  however,  that  there  were  reasons  why  the  Courtof  Session 
thought  fit  to  dispense  with  Ganga  Prasad's  personal  attendance,^ 
^nd  circumstances  were  disclosed  showing  that  his  presence  could 
i^ot  be  obtained  without  an  unreasonable  amount  of  expense  and 
delay,  the  evidence  to  supply  such  reasons  and  to  prove  snch  cir- 
cumstances should  have  been  formally  and  regularly  taken  and 
recorded.    It  is  only  in  extreme  cases  of  expense  or  delay  that  the 
personal  attendai^oe  of  a  witness  should  be  dispensed  with,  and  there. 
is  an  entire  absence,  as  far  as  1  can  see  in  tliis  case,  of  anything 
to  establish  those  grounds  for  applying  s.  33  of  the  Evidence  Act, 
The  reading  of  the  evidence  of  Ganga  Prasad  as  given  by  him  in  the 
.  Magistrate's  Court  was  therefore  irregular  and  improper.    I  further 
]?emark  in  his  judgment  that  the  Sessions  Judge  has  allowed  his 
decision  to.  be  influenced  by  the  statement  of  DeoJat,  and  that  under 
s.  30  of  the  Evidence  Act  he  h^s  "  taken  it  into  consideration  " 
against  the  two  other  accused.    In  this  respect  I  think  he  was  also 
in  error.    The  account  of  the  transaction  given  by  Deodat  is  in  no 
sense  a  confession,  on  the  contrary  lie  deprecates  altogether  any 
guilty  knowledge,  and  seeks  to  clear  himself  at  the  expanse  of  his 
qo-prisoners.   The  case  of  Queen  y.  Belat  Ali  (1)  deals  very  fully 
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with  this  point,  and  I  have  also  myself  had  at  some  little  length  to 
dUcuss  it  in  the  case  of  Empress  v.  Ganraj  (I).  Therefore  the 
statement  of  Deodat  should  have  had  no  weight  against  Miiln  or 
Khilla. 

Mncli  as  I  regret  to  have  to  do  so  I  must  send  this  case 
back  for  farther  inquiry  before  the  Sessions  J udge  without  the 
assessors^  such  inquiry  to  be  cOnJuctod  in  the  presence  of  the 
three  accused,  who  are  to  be  aflFordad  every  opportunity  for  cross- 
ejcamination,  and  the  further  proof  is  to  be  directed  to  establish  the 
loss  of  the  several  articles  and  their  identity  by  Ganga  Prasad.  In 
addition  to  this  I  desire  fuller  evidence  of  what  was  said  by  Mulu 
and  Khilla,  each  individually,  as  to  the  property  found  in  the  well 
both  before  and  at  the  time  of  its  being  found,  whether  both  or 
which  of  them  went  down  the  well,  and  what  the  date  was  on  which 
Mula  gave  any  intimation  that  he  could  restore  some  of  the  pro- 
perty. When  this  evidence  has  been  taken  it  must  be  returned 
certified  to  the  Court,  which  will  then  proceed  to  dispose  of  the 
appeal. 

APPELLATE  CIVIL. 

January  26. 

Before  Mr,  /ustiee  Oldfield  and  Mr,  Justice  Straight. 

BACHCHU  (Plaintiff)     MADAD  ALI  (Defendant).* 

Act  X  of  1877  {Civil  Procedure  Codejf  s,  210— Decree  for  money. 

Tbcre  is  nothing  in  a.  210  of  Act  X  of  1877,  or  elsewhere  in  that  Act,  author- 
ising a  Comrt  to  direct  that  the  amount  of  a  decree  should  be  paid  within  a  fixed 
time  from  ita  date.   SemMe  that  the  provisions  of  s.  210  of  Act  X  of  1877  are  not 
applicable  in  a  suit  for  the  recoTcry  of  the  amount  of  a  bond-debt  by  the  sale  of 
nankar*'  allowance  hypothecated  by  iuoh  bond. 

The  plaintiff  sned  to  recover  Rs.  177  oo  a  bond,  from  the 
defendant,  personally,  and  by  the  sale  of  a  ^^nankar"  allowance  of 
Bs.  106-2-0,  which  was  paid  annually  to  the  defendant  by  certain 
lessees  of  his,  and  which  allowance  the  defendant  had  hypothecated 
a)  I.  L.  R,,  2  AIL  iii. 

*  Second  Appeal,  No.  S97  of  1879,  from  a  decree  of  H.  A.  Harrison.  Esq.,  J  udge 
of  Mirsapur,  dated  the  19th  May,  1879,  affirmiug  a  decree  of  Muu^hi  Modl^o  Lalj 
lii^Q»it    Mixxa^ar,  dat^d  the  18ll^  January,^  1879. 
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1880  in  the  bond  as  security  for  the  payment  of  the  ainoant  thmoL 
Baobouq  ^®  Court  of  first  instance  gave  the  plaintiff  a  decree  for  thi 
*•  amount  claimed  by  him  a^fainst  the  defendant  and  a^nst  "die 
mortgaged  property,"  and  directed  that  ^  the  defendant  shook!  pir 
the  amonnt  of  the  decree  within  two  years  as  stipaktod  \sj 
him/'  On  appeal  by  the  plaintiff  from  the  decree  of  the  Co«ri  ef 
first  instance  the  lower  appellate  Court  observed  :  The  Coot 
finds  that  though  the  lower  Court  has  not  stated  in  writing  ^ 
reasons  for  ordering  payment  by  instalments,  yet  there  aro  good 
and  sufficient  reasons  for  the  order :  the  value  of  the  properij 
sought  to  be  brought  to  sale  is  out  -of  all  proportion  to  the  mm 
decreed :  secondly,  it  appears  that  the  defendant  is  williog  and 
has  endeavoured  to  meet  bis  engagements."  The  plaintiff  appealed 
to  the  High  Court. 

Munshi  ITanuman  Prasadj  for  the  appellant. 

The  respondent  did  not  appear. 

The  judgment  of  the  Court  (Oldfibld^  J.  and  Stbaigbt,  J.) 
was  delivered  by 

Oldfibld,  J.  ^The  defendant  borrowed  from  the  pkintiff  tlie 
sum  of  Rs.  125  at  one  per  cent  interest  per  mensem,  pledging  u 
security  an  annuity  of  Rs  106-2-0,  called  "  naniar*^  allowance, 
which  the  defendant  received  from  the  firm  of  Sadaranji  and  Jwt* 
ramji,  and  the  plaintiff  has  brought  this  suit  to  recover  themoaej 
lent  with  interest,  by  enforcemept  of  the  lieu  on  the  aoomty 
pledged  in  the  bond  and  against  the  defendant  personally.  The 
Court  of  first  instance  decreed  the  claim,  with  costs  and  interest 
at  eight  annas  per  cent  per  mensem,  but  in  the  decree  allowed  the 
defendant  a  period  of  two  years  for  payment  of  the  amount  decreed. 
The  lower  appellate  Court  afiSrmed  the  decree.  The  plaintiff  in 
second  appeal  has  objected  to  that  part  of  the  decree  allowic^  the 
defendant  the  option  to  pay  within  two  years^  and  Uiere  is  no  iwiA 
the  objection  is  valid. 

The  effect  of  the  order  of  the  Court  is  that  the  decree-h(rfder 
debarred  from  taking  out  execution  of  his  decree  or  having  it  satis- 
fied till  the  expiry  of  two  years  from  date  of  the  decreej  and  there  is 
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no  authority  in  the  Civil  Procedure  Code  for  a  Court  to  raake  such  ^^^^ 
an  order.    Under  s.  210  in  all  decrees  for  the  payment  of  money  Bachchu 
tlie  Court  may  for  sufficient  reason  order  that  the  amount  shall  he  . 

Mat)ad  Ai 


paid  by  instalments,  but  this  section  is  inapplicable^  for  the  decretal 
order  is  not  for  payment  by  instalments^  and  it  is  doubtful  whether 
the  section  will  apply  to  a  decree  of  the  nature  of  the  decree  made 
in  this  suit,  which  is  for  something  more  than  the  payment  of 
money.  Moreover,  it  oanaot  be  held  that  any  sufficient  reason  is 
shown  in  this  case  for  allowing  defendant  time  for  payment.  We 
decree  the  appeal  with  costs,  and  modify  the  decrees  of  the  lower 
Courts,  by  cancelling  that  portion  which  allows  two  years  within 
which  the  amount  decreed  is  to  be  satisfied. 


Mesne  proJiU —Procedure  on  the  hearing  of  appecd^ Objection^ Act  X  c/1877 
iCivit Procedure  Codt)^  «.  211, 661. 

Where  the  parties  to  a  suit  for  certain  land  and  for  the  pajment  of  mesne 
profits  in  respect  of  the  same  were  co-sharers  in  the  estate  comprising  such  land, 
and  the  defendants  had  themselves  occupied  and  cultivated  such  laud,  held  that 
the  most  reasonable  and  fitting  mode  of  assessing  such  mesne  profits  was  to  as- 
certain what  would  be  a  fair  rent  for  such  land  if  it  bad  been  let  to  an  ordinary 
tenant  and  had  not  been  cultiyated  by  the  defendants. 

Both  parties  appealed  from  the  decree  of  the  Court  of  first  instance,  and  both 
the  appeals  were  dismissed  by  the  lower  appellate  Cou  t.  The  plaintiff  appealed 
to  the  High  Court  from  the  decree  of  the  lower  appellate  Court  dismissing  his 
appeal,  whereupon  the  defendant  took  objections  to  the  decree  of  the  lower  appel- 
late Court  dismissing  his  appeal .  i?cW  tMht  such  objections  could  not  be  enter- 
tained. 

This  was  a  suit  in  which  the  plaintiflF  claimed  the  possession  of 
37  bighas  5  biswas  of  land  and  Rs.  883-13-0  the  mesne  profits  of 
the  land  for  1283  and  1284  fash\  The  plaintiflF  claimed  under  an 
agreement  for  the  partition  of  his  share  and  that  of  the  defend- 
ants in  a  certain  mahal,  under  which  partition  the  land  in  suit 
had  fallen  to  the  share  of  the  plaintiflF.    The  plaintiff  estimated 

♦  Second  Appeal,  No.  1151  of  1878,  from  a  decree  of  H.  A.  Harriion,  Esq., 
Judge  of  Mirzapur,  dated  the  18th  June,  1878,  affirming  a  decree  of  Maulvi  Mu- 
hammad Wajeh-ulla  Khan,  Subordinate  Judge  of  Mirzapur,  dated  the  23rd  April 


Appeal  allowed. 


Before  Sir  Robert  Stuart,  Kt.,  Chief  Justice,  and  Mr,  Justice  Spankie, 
GANG  A  PRASAD  (Plaintiff)  v.  QAJADHAR  PRASAD  and  others 

(DEFB^DANT8)♦• 
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the  mesne  profits  for  the  years  1283  and  1284  fasli  in  manner  fol** 
lowing,  that  is  to  say,  he  stated  the  produce  of  the  land  for  eaeh 
year  to  be  eight  maunds  per  bigha,  the  total  being  298  mannds  for 
each  year  :  he  then  deducted  37  maunds  5  seers  on  aeoonnt  of  the 
seed,  making  the  net  produce  for  each  year  260  mannds  35  seers  : 
he  then  valued  the  produce  for  each  year  at  Re.  1-8-0  per  mannd, 
which  made  the  value  of  the  produce  for  each  year  Rs.  391-2-0 : 
he  then  added  for  each  year  Rs.  93-2-0  as  the  value  of  the  straw, 
and  then  deducted  the  same  sum  on  account  of  the  expenses  of 
cultivation,  Urns  making  the  total  value  of  the  mesne  profits  for 
each  year,  without  interest,  Rs.  391-2-0.  The  defendants  set  ap 
as  a  defence  to  the  suit,  amongst  other  things,  that  the  land 
in  suit  was  held  by  them  before  the  partition  as  sir-land,  and 
had  been  so  held  by  them  after  the  partition,  and  that  under  the 
circumstances  they  were  entitled  to  remain  in  possession  of  the 
land,  and  the  plaintiff  could  only  claim  rent  from  them  in  res* 
pect  thereof.  The  Court  of  first  instance  held  that  under  the  terms 
of  the  agreement  for  partition  any  land  held  as  sir  by  the  one  party 
was  to  be  surrendered  if  it  fell  under  the  partition  to  the  share 
of  the  other  party,  and  gave  the  plaintiff  a  decree  for  the  posses- 
sion of  the  land  claimed.  "With  regard  to  the  mesne  profits  the 
Court  dismissed  the  claim  observing  as  follows:  "The  Court 
finds  that  the  evidence  as  to  the  produce  claimed  is  not  satisfactory : 
the  witnesses  are  not  unanimous  in  their  statements,  and  are  not 
trustworthy,  and  are  also  at  enmity  with  the  defendants."  On  ap- 
peal by  the  plaintiff  from  the  decree  of  the  Court  of  first  instance 
the  lower  appellate  Court  observed  as  follows  :  "  The  appellant 
(plaintiff)  claims  for  profits  whicb  he  would  have  made  had  he  not 
been  kept  out  of  the  land  the  subject  of  suit :  the  lower  Court  baa 
found  that  the  evidence  as  to  the  produce  of  the  land  is  not  satis- 
factory,  and  this  Court  must  agree  with  the  lower  Coort :  appel- 
lant has  assumed  the  produce  of  37  bighas  5  biswas  to  be  eight 
maunds  per  bigha,  and  the  value  of  the  bhusa  to  be  Rs.  90,  and 
after  deducting  one  maund  per  bigha  for  cost  of  seed,  Rs«  93  for 
costs  of  cultivation,  claims  the  balance :  this  account  is  most  an* 
satisfactory  :  the  Court  cannot  accept  that  wheat  and  barley  only 
were  sown,  nor  can  it  accept  an  account  which  makes  the  oni* 
turn  the  same  of  each  field  :  on  an  area  of  37  bighas  the  crops  sowa 
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would  vary  according  to  the  crop  and  the  soil,  and  the  value  of 
the  crop  according  to  its  amount  and  kind  :  the  appellant  urges 
that  if  he  is  not  to  obtain  a  decree  for  the  profits  under  his  esti- 
mate he  is  at  all  events  entitled  to  the  rent  recorded  against  the 
land  :  the  Court  finds  that  this  has  been  deposited  in  the  Collec- 
tor*s  treasury,  and  remains  but  to  be  claimed  and  taken  by  appel- 
lant :  the  Court  is  far  from  thinking  that  the  rent  deposited  is  a 
fair  equivalent  for  the  use  of  the  land,  but  it  rested  with  appellant 
to  show  what  was  a  fair  profit  to  have  been  derived  from  the 
land,  and  the  Court  cannot  accept  the  appellant's  account  as  a 
fair  one,  he  having  failed  to  show  that  it  is  such."  The  defend- 
ants also  appealed  from  the  decree  of  the  Court  of  first  instance, 
the  lower  appellate  Court  dismissing  their  appeal. 

The  plaintiff  appealed  to  the  High  Court  contending  that  the 
lower  appellate  Court  should  have  determined  what  was  a  proper 
amount  to  allow  as  mesne  profits,  and  have  given  him  a  decree  for 
that  amount.  The  respondents  objected  that  they  had  acquired  a 
right  of  occupancy  in  the  land  in  suit  and  could  not  be  dispossessed. 

Munshis  Hanuman  Prasad  and  Sukh  Ram,  for  the  appellant. 

The  Senior  Government  Pleader  (Lala  fuala  Prasad)  and  Lala 
Lalta  Prasady  for  the  respondents. 

The  High  Court  (Stuart,  C.  J.  and  Span'Kie,  J.)  remanded 
the  case  to  the  lower  appellate  Court  for  the  trial  of  the  issue 
stated  in  the  following 

Ordeb  of  Remand. — Appellant  appears  to  have  claimed  a 
larger  share  of  profits  than  he  was  entitled  to,  or  at  least  to  have 
asked  for  the  same  out-turn  from  each  field,  which  the  Judge 
rightly  regards  as  an  unsatisfactory  account  of  the  profits.  The 
defendants  furnished  no  accounts.  Mesne  profits  {Explanatioti, 
s.  211  of  Act  X  of  1877)  mean  those  profits  which  the  person  in 
wrongful  possession  of  such  property  actually  received,  or  might 
with  ordinary  diligence  have  received,  therefrom.  Applying  this 
rule  to  the  particular  circumstances  of  the  case  in  which  both 
parties  are  shareholders  in  the  estate,  and  defendants  themselves 
occupied  and  cultivated  the  lands  in  suit,  the  most  reasonable  and 
fitting  mode  of  assessing  the  amount  to  which  the  plaintiff  is  en* 
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tilled  would  be  to  ascertain  and  determine  what  would  be  a  fair 
rent  for  the  land,  if  it  bad  been  let  to  an  ordinary  tenant  and  had 
not  been  cultivated  by  the  respondents  themselves.  The  rent  re- 
corded in  the  rent-roll  is  probably  that  paid  by  sir-lands,  and  if  so  the 
plaintiff  seems  to  be  entitled  to  the  rent  which  the  respondents  could 
have  obtained  from  a  tenant>  if  they  had  not  kept  the  lauds  in  their 
own  hands.'  We  remand  the  case  to  the  Judge  to  enable  him  to  as- 
certain and  determine  what  the  rent  should  be.  On  receipt  of  his 
finding  one  week  might  be  allowed  for  objections,  and  at  the  end 
thereof  the  appeal  as  regards  appellant  will  be  disposed  of. 

With  regard  to  the  objections  put  in  by  the  respondents,  they 
cannot  be  admitted.  These  oKjections  are  in  fact  an  appeal  from 
the  decree  passed  against  respondents  in  this  case,  on  the  appeal 
brought  by  themselves  against  the  original  decree  of  the  first  Court 
Under  s.  561  of  Act  X  of  1877  a  respondent,  though  he  may  not 
have  appealed  against  any  part  of  the  decree,  may,  upon  the  hearing, 
not  only  support  the  decree  on  any  of  the  grounds  decided  against 
him  in  the  Court  below,  but  take  any  objection  to  the  decree  which 
he  could  have  taken  by  way  of  appeal.  But  in  the  case  now  before 
us  the  appellant  lost  his  appeal,  and  there  was  no  objection  which 
respondents  could  have  taken  by  way  of  appeal  to  this  Court  against 
the  decree  of  the  lower  appellate  Court.  They  might  have  appealed 
from  the  decree  on  their  own  separate  case  of  appeal,  but  in  the  parti- 
cular case  before  us  the  decree  of  the  lower  appellate  Court  was 
one  dismissing  the  appeal  of  the  present  appellant.  We  may  add 
that  if  the  objections  by  way  of  appeal  in  their  own  case  could  be 
received,  they  would  fail  as  they  impugn  the  finding  of  the  Court 
in  that  case  on  a  matter  of  fact,  and  there  are  no  legal  grounds 
for  a  second  appeal. 

FULL  BENCH. 


1880 
January  31. 


Be/ore  Sir  Robert  Stuart,  Kl,  Chief  Justice,  Mr.  Justice  Pearson,  Mr,  JusOc* 
Spanlde,  Mr,  Justice  Oltffidd,  and  Mr.  Justice  Straight, 
REFERENCE  by  BOARD  of  REVENUE,  N.-W.  P.,  under  Act  I  or  1879. 
Stamp^Bond—Agreement^Act  I  of  1879  {Stamp  Act)  ss,  3,  cZ.  (4),  7,  and  sc*.  », 

JV^o.  6,  (c). 

One  of  the  dausea  of  an  instrument  by  which  one  party  to  the  instmineot 
bound  himself,  in  the  event  of  a  breach  on  his  part  of  any  of  the  conditioo*  of 
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Um  instrument,  to  pay  the  other  party  thereto  a  penalty  of  Rs.  5,000,  being  regarded  1880 
a«  a  "  bond,"  within  the  meauiog  of  Act  I  of  1879,  such  instrument,  if  that  clause 

were  not  so  regarded,  being  an  agreement  chargeable  under  that  Act  with  a  stamp-  ^y^g^'^^^^y 

duty  of  eight  annas,  held  (Stuakt'C.  J.  dissenting)  that  the  instrument  was  charge-  Hrtbndb  N.- 

able,  under  s.  7  of  that  Act,  with  the  siamp-duty  leviable  on  a  bond  for  Bs.  5,000.  W.  P.,  cudek 

A.OT  I  OF 

Per  Stuabt,  C.  J.— That  for  the  purposes  of  that  Act  the  penal  clause  in  the  1879. 
instrument  should  not  be  regarded  separately,  as  a  bond,  but  simply  as  one  of  the 
•eyeral  clauses  making  up  the  entire  agreement,  and  the  instrument  was  cmly  charge- 
able with  a  jitamp-duty  of  eight  annas. 

This  was  a  reference  by  the  Board  of  ReTenue,  North- Western 
Provinces,  tinder  s.  46  of  Act  I  of  1879,"  as  to  the  amount  of 
stamp-dnty  chargeable  npon  an  instrument,  the  terms  of  which, 
8o  far  as  they  are  material,  were  as  follows  :    Articles  of  agreement 

made  this  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  seventy-nine,  between  the  Collector  of  Allahabad 
on  behalf  of  Government  of  the  ope  part,  and  Nilcomal  Mittra  and 
Charu  Chandra  Mittra,  both  of  Allahabad,  carrying  on  business 
under  the  name  and  firm  of  Nilcomal  Mittra  and  Son,  and  so  herein- 
after designated,  of  the  other  part.  Whereas  the  aforesaid  Nil- 
comal Mittra  and  Son  hereto  of  the  second  part,  being  desirous  of 
obtaining  for  themselves  the  monopoly  of  the  right  of  manufacture 
and  vend  of  rum  and  native  or  country  spirits  in  and  for  the  city 
and  cantonments  of  Allahabad,  and  for  the  manufacture  and  sale  of 
country  spirits  according  to  the  farming  system  in  pargana  Chail  and 
the  Trans-Jumna  parganas,  ms:.,  Khairagarh,  Bara,  and  Arail,  all  of 
the  Allahabad  District,  for  the  period  of  three  years  certain,  com- 
mencing from  the  first  day  of  October,  1879,  have  applied  to  the 
Collector  aforesaid  for  the  same,  and  whereas  the  said  CoUecior  of 
Allahabad  has  been  authorised  by  and  with  the  sanction  of  the  Board 
of  Revenue  for  the  North -Western  Provinces  to  grant  the  same  : 
It  is  hereby  agreed  between  the  said  parties  hereto  as  follows :  — 

'*(i).  That  in  consideration  of  the  payment  of  Rs.  20,000  per 
annum  as  still-head  duty  for  5,000  gallons  of  rum,  and  Rs.  1,200  per 
annum  for  license  fees  on  rum,  and  Rs.  3,000  per  annum  on  ac- 
count of  license  fees  on  native  spirits,  for  the  city  and  cantonments 
of  Allahabad,  agreed  to  be  paid  by.  the  said  Nilcomal  Mittra  and 
Son  unto  the  Collector  of  Allahabad  aforesaid  in  the  manner  herein- 
after specified,  the  said  Nilcomal  Mittra  and  Son  shall  have  the 
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1880        exclusive  right  of  manufacturing  rum,  I.     spirits  ilna.nuf&ctiired  ac- 
— »  cordiug  to  the  English  method,  and  shall  havethe  exclusive  right  of 
BT  BoABD  OF  salo  of  tho  rum  so  manufactured  by  them  and  of  country  spirils 
W^/p"  u*  DEB  manufactured  by  them  after  the  native  method  in  and  for  the  city  and 
cantonments  of  Allahabad,  the  abkfiri  jurisdiction  of  which  extends 
to  a  radius  of  four  miles  round  the  official  cantonment  limits.  It 
is  also  understood  that  no  shops  other  than  those  of  the  said  NUco- 
mal  Mittra  and  Son  for  sale  of  country  spirits  shall  exist  or  be  opened, 
and  that  no  country  spirits  other  than  their  manufacture  shaU  bo 
permitted  to  be  imported  for  sale  or  use  within  the  said  area.  Also 
in  consideration  of  Rs.  15,000  agreed  to  be  paid  annually  in  the 
manner  hereinafter  specified  by  the  said  Kilcomal  Mittra  and  Son 
to  the  said  Collector  of  Allahabad  on  account  of  the  farm  of  par- 
gana  Chail,  the  said  Nilcomal  Mittra  and  Son  shall  have  the  exclusive 
right  of  manufacturing  and  selling  country  spirits  after  the  farming 
system  in  the  said  pargana  Chail.      Also  in  consideration  of 
Rs.  1.5,740  agreed  to  be  paid  annually  in  the  manner  hereinafter  to  be 
6i)ecified  by  the  said  Nilcomal  Mittra  and  Son  to  the  said  Collector 
of  Allahabad  on  account  of  the  farm  of  the  aforesaid  Trans-Jumna 
parganas,  the  said  Nilcomal  Mittra  and  Son  shall  have  the  exclu- 
sive right  of  manufacturing  and  selling  country  spirits  after  the 
farming  system  in  the  said  Trans-Jumna  parganas,  viz.y  Khairag&rb, 
Bara,  and  A  rail,  all  such  farms  or  monopolies  to  extend  and  subsist 
for  a  period  of  three  years  certain,  commencing  from  the  first  day 
of  October,  1879.    (ii).    That  the  said  Nilcomal  Mittra  and  Son 
of  the  second  part  shall  not  open  or  cause  to  be  opened  any 
shops  for  th(5  purposes  of  the  above  farms  other  than  those  novr 
open  and  existing,  without  the  previous  consent  of  the  said  Collec- 
tor of  Allahabad  of  the  first  part  in  writing  had  and  obtained, 
(iii).    That  as  yearly  license  fees  for  the  sale  of  rum  and  country 
spirits  within  the  abkdri  limits  of  the  city  and  cantonments  of 
Allahabad,  as  above  described,  the  aforesaid  Nilcomal  Mittra  and 
Son  of  the  second  part  shall  pay  or  cause  to  be  paid  nnto  the  CoUec* 
tor  of  Allahabad  the  sum  of  Rs.  1,200  and  Rs.  3,000,  respectively, 
in  all  Rs.  4,200.    (iv).    That  besides  the  aforesaid  license  fees  of 
Ks.  1,200  and  Rs.  3,000  the  said  Nilcomal  Mittra  and  Son  sbaU 
pay  to  the  Collector  of  Allahabad  aforesaid  a  still-head  duty  on  aH 
tlie  rum  and  country  spirits  issued  to  them  from  the  distillery  at 
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Karailabagb  at  the  rate  of  Rs.  4  per  imperial  gallon  of  rnm,  and  1880 
Ke.   1   per  imperial  gallon  of  country  spirits.    Provided  always 


Refebincb 


Act  I  OF 
1879. 


tbat  for  every  year  during  the  aforesaid  three  years  no  less  quantity    bt  Board  of 
than    5,000  gallons  of  rum  shall  be  drawn  out  by  the  said  Nil-  w.  P.,  undvr 
comal  Mittra  and  Son,  so  as  to  yield  to  Government  a  minimum 
sum  of  Rs.  20,000  per  annum  on  account  of  still-head  duty  on  rum  : 
and  it  is  hereby  distinctly  understood  by  and  between  the  parties 
to  these  presents  that  for  no  cause^  such  as  bad  seasons,  dearness 
of  material,  labour,  or  provisions,  shall  the   aforesaid  Nilcomal 
Mittra  and  Son  be  excused  from  paying  to  the  said  Collector  of 
AUahahad  the  said  minimum  sum  of  Rs.  20,000  per  annum  as  slill- 
head  duty  on  rum.,    (v).    That  besides  the  license  fees  and  still- 
iiead  duty  aforesaid  the  said  Nilcomal  Mittra  and  Sun  shall  pay  to 
the  said  Collector  of  A.llahabad,  during  the  said  period  of  three 
years,  the  sum  of  Rs.  1,250  for  each  month,  before  the  15th  day  of 
the  month,  on  account  of  the  farm  of  Ohail,  and  Rs.  1,311-10-8 
for  each  month,  before  the  15th  day  of  the  month,  for  the  farm  of 
tho  Trans-Jumna  parganas  aforesaid,  for  the  exclusive  right  of 
manufacture  and  vend  of  country  spirits  after  the  farming  system 
in  the  aforesaid  parganas  Chail,  Khairagarh,  Bara,  and  Arail  in  the 
district  of  Allahabad  aforesaid,    (vi).    That  in  the  event  of  any 
breach  on  the  part  of  the  said  Nilcomal  Mittra  and  Son  in  tho 
observation  or  performance  of  any  of  the  conditions  hereof  the 
aforesaid  Nilcomal  Mittra  and  Son  hereby  bind  themselves  to 
pay  the  said  Collector  of  Allahabad  a  penalty  of  Rs.  5,000." 

The  opinion  of  the  Board  as  regards  the  stamp-duty  chargeable 
on  this  instrument  was  as  follows  : 

The  Board  considers  that  the  instrument,  although  it  is  in  the 
form  of  a  lease  is  not  a  ^  lease*  as  defined  in  s.  3,  cl.  (12),  of  the 
Stamp  Act.  It  cannot  be  said  to  lease  immoveable  proj>erty  ;  nor 
is  it  an  agricultural  lease  knoWn  as  a.*  patta/  nor  is  it  a  lease  of 
'tolls.' 

"  The  definition  of  a  '  bond'  as  given  in  s.  3,  cl.  (4),  (a),  of  the 
Biamp  Act  appears  to  cover  the  main  provisions  of  the  document. 
A  bond  is  defined  to  be  *  any  instrument  whereby  a  person  obliges 
himself  to  pay  money  to  another^  on  condition  that  the  obligation 
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1880       shall  be  void  if  a  specified  act  is  performed,  or  is  not  performed,  as 


the  case  may  be.*    By  the  instrument  in  qaestion  the  excise  con- 
Br  Board  of  tractor  binds  himself  to  pay  certain  sums  annually  to  the  Cdleclor 
R^uMDKii  of  Allahabad  on  condition  that  the  obligation  shall  be  void  if  a 
^1879^*^     specified  act  be  not  performed,  viz.,  if  the  Collector  do  not  make 
over  to  him  the  monopoly  of  the  right  of  vend  of  spirituous  liquors 
within  certain  parts  of  the  Allahabad  district.    The  Board,  however, 
are  inclined  to  think  that  the  concluding  words  of  the  defmitioo 
refer  to  the  obligor  of  a  bond  and  not  to  the  obligee,  and  that  it  is 
the  obligor  not  the  obligee  on  whom  the  performance  or  the  nmr 
performance  of  the  ^specified  act*  is  incumbent.    If  the  definition 
be  limited  to  this  construction,  it  is  impossible  to  class  the  instrument 
in  question  as  a  ^  bond'  with  reference  to  its  principal  provisions. 

"  There  is  little  doubt,  however,  that  the  penal  clause  in  the 
instrument  whereby  the  contractor  binds  himself  to  pay  a  penalty 
of  Bs.  5,000  on  failure  to  comply  with  the  conditions  of  the  contract 
is  a  bond  for  Bs.  5,000.  But  the  Board  believe  that  such  penal 
clauses  have  been  held  to  be  auxiliary'  to  the  main  proTisions  of 
iiie  contract,  and,  therefore,  do  not  relate  to  a  'distinct  matter*  in 
the  meaning  of  s.  7  of  the  Stamp  Act.  If  this  view  be  correct  and 
the  instrument  be  held  by  the  Court  to  be  also  a  *  bond'  in  respect 
to  its  principal  clauses,  the  duty  will  be  calculated  on  the  amount 
secured  by  the  latter,  and  no  additional  duty  will  be  leviable  on 
account  of  the  subsidiary  bond  of  the  penal  clause.  As  the  con- 
tractor binds  himself  to  pay  Rs.  54,940  per  annum  for  three  years, 
the  duty  will  be  calculated  on  a  bond  for  Rs.  1,64,820,  and  will 
.  amount  under  soli,  i,  No.  13,  of  the  Act,  to  Bs.  825* 

If,  however,  the  main  clauses  of  the  instrument  do  not  consti* 
tute  it  a  '  bond',  it  might  possibly  be  held  to  be  a  *  convepnce,*  as 
defined  by  s.  3,  cl.  (9),  being  an  instrument  by  which  the  right  of 
vend  is  transferred  on  sale  to  the  excise  contractor.  Otherwise  it 
must  be  classed  as  an  '  agreement  not  otherwise  provided  for  by 
the  Stamp  Act'  (sch.  i.  No.  5.  (c)  ),  and  as  such  is  only  liable  to  a 
duty  of  eight  annas.  In  this  case,  however,  the  duty  on  the  bond  in 
the  penal  clause  would  exceed  the  duty  chargeable  on  the  in- 
strument in  respect  to  the  principal  matter  treated  of,  and  under  a.  7 
the  higher  duty  of  the  two  is  leviable." 
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The  Board  was  not  represented.  1880 


The  following  judgments  were  delivered  by  the  High  Court:  Rkfrbenck 

BT  Board  op 

Stuart,  C.  J.— The  result  of  the  very  anxious  consideration  w.  P.,  under 
1  have  given  to  this  reference  is  a  conclusion  altogether  different  "^^sid^^ 
from  that  arrived  at  by  my  colleagues  and  by  the  Board  of  Revenue. 
A  very  careful  examination  of  the  Stamp  Act  I  of  1879  has 
satisfied  me  that  there  is  nothing  in  its  provisions  or  its  schedules 
ihat  applies  to  the  penalty  of  Rs.  5,000  agreed  to  be  paid  in  the 
erent  or  events  therein  expressed,  and  the  legal  character  of  that 
penalty  must  be  determined  solely  on  legal  principle.    I  agree  with 
the  Board  that  the  document  is  not  a  lease  as  defined  by  the  Stamp 
Act,  but  a  mere  agreement  or  memorandum  of  un  agreement,  the 
proper  stamp-duty  on  which  is  eight   annas,  and  the  several 
clauses  and  articles  which  constitute  this  agreement  constitute  the 
primary  obligation  undertaken  by  the  parties,  the  Rs.  5,000  being 
a  mere  penalty  contingent  on  the  noil-performance  cannot  be  antici- 
pated or  presumed.    On  the  contrary  the  presumption,  according 
to  all  recognised  legal  principle,  is  that  the  contract  or  agreement 
will  be  performed,  and  that  the  circumstances  under  which  this 
penalty  may  be  sought  to  be  enforced  will  never  arise.    That  I  say 
is  the  legal  presumption  applicable  to  this  part  of  the  case,  the 
right  to  recover  the  penalty  may  or  may  not  happen  and  which  we  are 
not  to  assume  will  happen.  That  being  so,  this  penalty  of  Rs.  5,000 
does  not  come  into  consideration  at  present  as  matter  for  stamp 
duty.    Should  the  contingency  provided  against  by  this  penalty 
occur,  it  will  then  be  in  the  power  of  the  Collector  to  recover  it  in 
a  proper  suit  and  under  an  appropriate  court-fee.    But  at  present 
we  have,  in  my  opinion,  nothing  to  do  with  the  penalty,  what  we 
have  to  do  with  is  the  true  character  of  the  instrument  with  which, 
in  the  manner  and  to  the  effect  I  have  pointed  out,  it  is  incorpo- 
rated. 

A  careful  examination  of  the  instrument,  which  I  say  is  an 
agreement  chargeable  with  a  duty  of  eight  annas,  ought  I  think  to 
lead  to  this  conclusion.  It  recites  that  Nilcomal  Mittra  and  Son, 
being  desirous  of  obtaining  from  the  Government  the  monopoly  of 
the  right  of  manufacture  and  sale  of  English  and  native  spirits  for 
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the  period  of  three  years  certain  commencing  from  the  1st  day  of 
HsrsRENCB    ^^^^^^)  1879,  had  applied  to  the  Collector  for  the  privilege,  and 
BT  Board  ow  that  the  Collector,  by  and  with  the  sanction  of  the  Board  of  Bevenney 
KfiVBMCB,^^^  had  agreed  to  grant  the  monopoly  asked  for,  and  in  consideration  of 
^1879        which  monopoly  payment  shall  be  made  of  Ks.  20,000  per  annum 
as  still-head   duty   for  5,000  gallons  of  rum,  and  other  large 
payments  including  payments  for  license  fees  are  stipulated  for ; 
and  then  comes,  as  article  6  of  the  instrument,  the  condition  respect- 
ing the  penalty,  and  which  is  in  these  terms: — "In  the  erent  oft 
any  breach  on  the  part  of  the  said  Nilcomal  Mittra  and  jSon  in  the 
observation  or  performance  of  any  of  the  conditions  hereof,  the 
aforesaid  Nilcomal  Mittra  and  Son  hereby  bind  themselves  to  pay 
the  said  Collector  of  Allahabad  a  penalty  of  Us.  5,000."  There 
oan  be  no  doubt  about  this  penalty  being  a  bond  fide  condition  of 
the  agreement  on  the  contingency  which  it  contemplates  hap- 
pening, but  that  it  was  that  and  nothing  more  is  to  my  mind  very 
evident,  for  the  clauses  that  follow  include  this  penalty  as^  among 
the  considerations  moving  the  parties. 

Both  the  Board  and  my  colleagues  describe  the  covenant  for  a 
penalty  of  Rs.  5,000  as  a  ''bond"  for  that  amount  within  tlie 
meaning  of  the  term  as  given  in  s.  3,  cl.  (4),  of  the  Stamp  Act  for 
1879.  That  section  provides  that  "  unless  there  is  something  re- 
pugnant in  the  subject  or  context  'Bond'  means  any  instrument 
whereby  a  person  obliges  himself  to  pay  money  to  another,  on 
condition  that  the  obligation  shall  be  void  if  a  specified  act  is 
performed,  or  not  performed,  as  the  case  may  be."  But  this  defi- 
nition only  applies  inversely  to  the  case  before  us  in  which,  be- 
sides, there  is  no  condition  of  nullity  or  voidance,  the  penalty 
being  applied,  without  discrimination  or  specification,  to  the  eatiro 
contract  and  the  whole  of  its  provisions,  and  which  are  exclusi  vely 
of  a  pecuniary  character,  and  the  violation  of  which  coald  be 
adequately  moasureJ  in  damages.  It  is  also  to  be  observed  that 
the  penalty  in  an  English  bond  can  never  be  enforced  excepting  for 
the  purpose  of  covering  interest  and  costs.  In  the  case  of  the 
penalty  no  w  under  coosideration,  it  was  probably  intended  to  be 
enforced,  and  is  no  doubt  capable  of  being  enforced,  to  cover 
damages  as  well  as  interest  and  costs,  but  in  either  case  the  penalty 
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18  not  sacb  a  tinit  or  entity  aa  that  to  which  a  precise  stamp-ddty 
can  o  priori  be  applied. 

From  these  considerations  it  resalts  that  the  adoption  ot  the 
penalty  as  the  measnre  of  the  stamp-duty  on  this  agreement  would 
invcdve  the  injustice  of  applying  it  io(iiscriminately  and  without 
regard  to  the  nature  and  extent  of  the  breach.  On  this  subject 
I  find  it  laid  down  in  Broom's  Commentaries  on  the  Common  Law 
of  England  (1864),  p.  618  :— ^"  Where,  however,  parties  agree  that 
a  specific  anm  shall  be  payable  by  way  of  penalty  for  breach  of 
contract)  onr  Courts  will  apply  equitable  principles  in  the  assess-^ 
ment  of  damages^  not  indeed  allowing  them  to  exceed  the  aum 
thus  fltipolated,  but  requiring  evidence  to  be  given  for  the  purpose 
of  fixing  their  precise  amount,  and  enabling  the  jury  to  award  it 
accordingly.'^  And  as  an  illustration  of  (he  law  so  laid  down  the 
learned  aathor  refers  to  the  case  of  Kemble  v.  Farren  (1)  which 
appears  to  be  a  much  stronger  case  in  favour  of  the  principle  that 
I  would  apply  than  the  present.  It  was  an  action  of  assumpsit 
for  the  breach  of  an  engagement  by  the  defendant  to  perform  as 
an  actor  at  the  plaintiflTs  theatre  during  several  consecutive  seasons/ 
"This  agreement,"  continues  Mr.  Broom,  contained  various 
elatises  and  stipulations  between  the  parties,  inter  alia,  that  the  de- 
fendant should  perform,  and  the  plaintiff  should  pay  him  so  much 
on  every  night  that  the  theatre  should  be  open  for  theatrical  per- 
formances during  the  time  in  question,  and  that,  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  said  agreement  or  any 
part  thereof,  or  any  stipulation  therein  contained,  such  party 
•hoald  pay  to  the  other  the  sum  of  £1,000,  which  sum  was  declared 
to  be  liquidated  and  ascertained  damages,  and  not  a  penalti/  or  in  the 
natare  thereof.  Notwithstanding,  however,  this  expression  of  the 
intention  of  the  parties,  the  Court  of  Common  Pleas  held  that  the 
amount  specified  was  to  be  regarded  aa  a  penalty  merely ^  and  not 
as  iiqoidated  damages,  for  they  observed  that,  if  an  agreement 
contains  clanses,  some  sounding  in  uncertain  damages  and  others 
relating  to  certain  pecuniary  payments,  as  happened  in  the  case 
md)  judicCf  and  the  action  is  brought  for  the  breach  of  a  clause  of  an 

(1)  e  BiDg.  14L 
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RHrHBiwoB         agreement  as  liquidated  damages:  because,  if  sOj  a  very  large  sum 
*^     d^^^n'  ^^^^^  become  immediately  payable  in  consequence  of  the  non-payment 
W.  P.,  UKDBR  of  a  very  small  one^  such  case  being  precisely  that  in  which 
"^1879.^'     Courts  of  Equity  have  always  relieved,  and  against  which  Courts 
of  Law  have,  in  modern  times,  endeavoured  to  relieve,  by  directing 
juries  to  assess  the  real  damages  sustained  by  the  breach  of  ooa- 
tract."    The  fairness  of  the  rule  so  expounded  is  obvioos,  and 
in  the  present  case  would,  if  applied,  prevent  the  injustice  of  the 
full  penalty  being  enforced  without  reference  to  the  nature  and 
extent  of  the  breach  of  contract    In  the  case  before  us  the 
breaches  might  involve  the  violation  of  the  whole  contract,  in  which 
case  the  full  penalty  of  Bs.  5,000  would  be  enforceable.    In  the 
present  case  the  penalty  is  to  be  paid    in  the  event  of  any  breach 
on  the  part  of  the  said  Nilcomal  Mittra  in  the  observation  or  per- 
formance of  any  of  the  conditions  hereof."    But  the  actual  breach 
might  be  something  comparatively  small,  and  it  would  therefore 
be  unjust  to  exact  the  whole  penalty  and  not  such  a  portion  of  it 
as  in  such  a  case  might  be  applied. 

But  this  is  a  state  of  things  which  cannot  be  anticipated  at  the 
commencement  of  a  contract,  and  can  therefore  afford  no  measura 
for  a  present  calculation  of  stamp-duty. 

For  these  reasons  it  appears  to  me  impossible  to  regard  this 
penalty  as  a  bond  within  the  meaning  of  that  term  as  defined  by 
the  Stamp  Act  I  of  1879,  but  that  it  ought  to  be  looked  at  simply 
as  one  of  several  clauses  of  the  entire  agreement,  and  which,  shoald 
it  ever  come  to  be  enforced  on  the  equitable  principle  I  have  ex- 
plained, would  involve  the  levying  of  a  court-fee  according  to  the 
amount  claimed  in  a  suit  to  be  brought  for  that  purpose. 

This  is  my  answer  to  the  reference  by  the  Board  of  Bevenne, 
and  I  regret  it  should  be  given  in  disagreement  with  the  opimon 
of  my  colleagues. 

Oldfibld,  J.— As  I  understand  the  terms  of  this  instrametit 
it  is  an  instrument  by  the  first  five  clauses  of  which  it  is  agreed 
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between  the  parties  to  it^  namely,  Nilcoinal  Mittra  and  Son  on  the 
one  side^  and  the  Collector  of  Allahabad  on  the  other  side,  that  in 
consideration  of  Nilcoraal  Mittra  and  Son  making  oertain  annual 
payments  to  the  Collector  be  shall  receive  from  the  Collector  the 
exclasive  right  of  mannfacture  and  sale  of  certain  spirits  within 
certain  territorial  limits  for  a  period  of  three  years,  and  conditions 
are  specified  in  resi;ect  of  shops  to  be  opened  for  the  sale  of  the 
spirits  and  of  the  instalments  by  which  the  payments  are  to  be 
made  :  and  by  the  sixth  clause  Nilcomal  Mittra  and  Son  bind  them- 
selves, in  the  event  of  any  breach  on  their  part  in  observation  or 
performance  of  any  part  of  the  conditions  of  the  instrument,  to  pay 
to  the  Collector  a  penalty  of  Els.  5,000 :  and  by  the  eighth  clause 
the  Collector  covenants,  in  consideration  of  the  above  conditions 
being  duly  observed  by  Nilcomal  Mittra  and  Son,  not  to  take  away 
or  withhold  the  exclusive  license  to  manufacture  or  sell  spirits 
for  three  years,  or  to  do  anything  whereby  the  performance  of  the 
conditions  of  the  agreement  by  Nilcomal  Mittra  and  Son  shall 
become  practically  impossible.  No  part  of  this  instrument  except 
clause  six  comes  within  the  meaning  of  a  bond  as  defined  in  the 
Stamp  Act.  I  look  on  the  main  clauses  as  only  evidence  of  a 
contract  between  contracting  parties  in  respect  of  the  lease  or  sale 
of  a  right  of  mannfacture  and  vend  of  spirits,  and  so  far  the  instru- 
ment is  subject  to  stamp-duty  as  an  agreement  under  sch.  i, 
No.  5,  (e).  I  agree  with  the  Board  that  the  words  in  the  definition 
of  bond  in  the  Act  ^^on  condition  that  the  obligation  shall  be  void  if 
a  specified  act  is  performed,  or  not  performed,  as  the  case  may  be^'* 
refer  to  the  obligor,  and  it  is  the  obligor  and  not  the  obligee  on 
whom  the  performance  or  non-performance  of  the  specified  act  is 
incumbent.  Clause  six,  however,  meets  the  requirements  of  the 
definition  of  "bond,"  the  obligors  therein  bimling  themselves  to  pay 
a  penalty  of  Rs.  5,00i)  on  failure  by  them  to  comply  with  the  con- 
ditions of  the  contract,  and  the  instrument  will  be  subject  to  duty 
accordingly  under  the  provisions  of  s.  7  of  the  Act. 
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Pbarson,  J. — I  am  of  the  same  opinion. 

SrANKi£,  J. — I  also  agree. 

SxBAiQHT;  J, — I  am  of  the  same  opinion. 
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1880  Before  Sir  Robert  Stuart,  Kt^  Chief  JusHce,  Mr.  JuMticM  Pmrtom,  Mr.  JmtAee 

Spanhie^  and  Mr,  Justice  OldfiM, 
BEFEJIENCE  bt  BOABO  of  BEVENUE,  N.-W.      ohdbr  Act  I  of  18r9. 
Instrument  tf  partition— Stamps  Act  I  of  1879  {Stamp  Ae(),  sb.  8,  d.  (II),  J9,  ami 

tcA.  t,  No,  37. 

Held  that  the  words  the  final  order"  used  in  the  definition  of  an  insimmeiit 
of  partition"  in  Act  I  of  1879  mean,  not  the  order  authorising  a  pitrtition  to  proceed, 
but  the  order  passed  after  the  partition  has  been  nuide  declaring  the  vanoos  allot- 
ments of  land.  Also  that  the  stamp-duty  chargeable  under  that  Act  on  an  inatra- 
ment  of  partition  is  chargeable  in  respect  of  the  entire  property  sought  to  b« 
divided,  and  not  merely  in  respect  of  that  portion  of  it  allotted  to  the  applicant 
for  partition.  Also  that  for  the  purposes  of  that  Act  the  value  of  the  property  ia 
to  be  computed  with  reference  to  its  market- value  and  not  with  referenoe  to  the 
Court  Fees  Act,  1870. 

This  was  a  reference  by  the  Board  of  Berenoe,  North-TV estem 
Provinces,  nnder  s.  46  of  Act  I  of  1879,  tlie  nature  of  fihich  will 
appear  from  the  opinion  of  the  Board,  which  was  in  the  following 
terms  : — 

The  new  Stamp  Act  requires  that  partitions  effectod  by  the 
Revenue  Courts  shall  be  liable  to  stamp  duty,  and  el.  (11)  of  s.  3 
defines  an  *  instrument  of  partition'  as  *  the  final  order  for  effeat- 
ing  a  partition  passed  by  any  Revenue  Authority'.  The  question 
has  been  raised  whether  this  *  final  order'  is  the  order  passed  by  a 
Revenue  Court  authorising  a  partition  to  proceed,  or  the  order 
passed  after  the  partition  has  been  made  declaring  the  various 
allotments  of  land.  The  Board  think  that  the  latter  is  nnqoestioii* 
ably  ^  the  fin^l  order '  referred  to.  The  import  of  this  order  is 
defined  in  the  21st  rule  of  the  Board's  rules  for  partitions  (Cir- 
cular No.  dated  the  13th  November,  1875,  page  63,  Part  II 
of  Board's  Circulars  (1). 

"  The  question  is  also  raised  as  to  the  extent  of  the  property 
specified  in  the  instrument  of  partition.  Sch.  i,  Na  37,  direcU 
that  the  duty  on  an  instrument  of  partition  shall  be  'the  same 
duty  as  a  bond  for  the  amount  of  the  value  of  the  property  divided 
as  set  forth  in  such  instrument.*  The  instrument  of  partition  sets 
forth  that  out  of  such  property  previously  undivided  a  certain  por- 
tion is  assigned  to  A  the  applicant  for  partition.  Is  the  entire 
property  to  be  valued  for  the  purposes  of  the  Stamp  Act,  or  merely 
the  portion  assigned  to  the  applicant  for  partition  ?   Ike  Botai 

(1)  See  p.  66S. 
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^link    that  the  stamp-daty  should  be  compated  on  the  whole  of 

iho  undivided  property  which  the  parties  seek  to  divide^  and  which  bkpbbknciT 

LS  mentioned  for  this  purpose  in  the  partition  instrument.  by  Board  ov 

Rbtbror,  N.- 

There  remains  the  farther  point  as  to  how  the  value  of  the  ^^cr  I  o»** 
property  is  to  be  computed,  as  it  has  been  thought  that  the  ^^7'* 
metliod  of  valuation  laid  down  by  cl.  v.  of  s.  7  of  the  (jourt  Fees 
Act  for  the  case  of  land  should  be  followed.    The  Board  consider 
that  the  provisions  of  the  Court  Fees  Act  cannot  apply  to  valu- 
ations of  stamp-duty  under  the  General  Stamp  Act.    The  value 
of  pi  operty  for  the  purposes  of  the  latter  Act  is  the  market-value, 
i.e.y  what  the  property  would  fetch  if  sold/and  this  must  be  ascer- 
tained by  the  Oourt  issuing  the  final  ordeis  in  the  partition  proceed- 
ing." 

The  Board  was  not  represented. 

The  following  judgments  were  delivered  by  the  High  Court: 

Stuart,  0.  J. — 1  concur  in  the  view  taken  by  the  Board  of 
Revenue  on  all  the  questions  submitted  to  us  by  this  reference.  I 
wou*d  point  out,  however,  that  it  is  scarcely  correct  to  describe  an 
instrument  of  partition  as  "  the  final  order  for  efleoting  a  partition 
passed  by  any  Revenue  Authority."  "By  s.  3,  ol.  (1 1 ),  an  instrument 
of  partition  is  defined  to  be  "  any  instrument  whereby  co-owners 
of  any  property  divide  or  agree  to  divide  such  property  severally, 
and  includes  also  a  final  order  for  efiecting  a  partition  passed  by 
any  Revenue  Authority."    So  that  there  must  be  in  the  first  place 
the  recorded  act  of  partition  or  division  by  the  co-owners  or  their 
agreement  or  contract  to  make  it,  and  the     final  order  "  which 
follows  is  simply  the  Jiat  of  the  Revenue  Authority  sanctioning 
the  partition  by  means  of  which  the  partition  becomes  a  completed 
act,  and  there  can  of  course  be  no  effectual  partition  until  this  is 
done.    And  such  must  also  be  taken  to  be  the  meaning  of  s.  131 
of  the  Revenoe  Act  XIX  of  1673,  which  provides  that  every 
partition  shall  either  be  made  by  the  Collector  of  the  District,  or,  if 
made  by  an  Assistant  Collector,  be  reported  to  the  Collector  of  the 
District  for  his  sanction  and  confirmation,"  a  provision  which,  if 
taken  by  itself,  without  reference  or  relation  to  any  other  enaot- 
tteati  would  seem  to  signify  that  partition  of  property  rested  ezclu- 
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RBVBRBifC£  regard  to  the  views  or  purposes  of  the  co-owners. 

BT  BOABO  OF 

W^p!|°under  ^       question  submitted  to  us  in  the  third  paragraph  of  the 

^1879°^  Board's  letter,  I  am  clear  that  the  Board  is  right  in  suggesting  that 
the  stamp-duty  should  be  computed  on  the  whole  of  the  midivided 
property  which  the  parties  seek  to  divide,  and  in  my  opinion  no 
matter  how  far  or  within  what  limits  that  division  may  be  carried 
out.  Our  attention  was  directed  to  s  29  of  the  new  Stamp  Act^ 
which  provides  that  the  stamp-duty  on  an  instrument  of  partition 
shall  be  payable  by  the  parties  thereto  in  proportion  to  their 
respective  shares  in  the  property  comprised  therein,"  and  it  was 
argued  that  the  portion  of  property  divided  off  to  the  particular 
oo-sharer  or  co-sharers  who  apply  for  partition  should  only  be 
chargeable  with  stamp-duty  corresponding  in  value  to  the  parti- 
cular share  or  shares  partitioned.  But  this  view  of  s.  29  appears 
to  me  to  be  based  upon  too  narrow  a  construction  of  its  terms. 
That  section  does  not  say  that  the  stamp-duty  shall  only  be  pay- 
able on  the  share  or  shares  partitioned  off,  but  on  the  contrary 
declares  that  the  expense  of  providing  the  proper  stamp  shall  be 
borne  by  the  parties  thereto  ixx  proportion  to  their  respective  shares 
in  the  property  comprised  in  the  instrument  of  partition.  By  the 
expression  the  parties  thereto"  must  be  understood  not  merely 
the  party  or  parties  applying  for  partition,  but  the  whole  co-sharera 
who  must  necessarily  be  parties  in  the  partition  proceedings  and 
equally  bear  the  proper  stamp-duty.  For  the  effect  of  the  partition 
proceedings  is  that  the  property  thereby  loses  its  identity  as  a 
previously  undivided  mah&l,  and  there  is  nothing  unreasonable  in 
making  any  instrument  of  partition,  it  matters  not  how  limited  the 
division  may  be,  chargeable  with  stamp-duty  pertaining  to  the 
value  of  the  whole. 

In  further  support  of  this  view  the  stamp-duty  chargeable  cm 
an  instrument  of  partition  as  given  in  No.  37,  sch.  i  of  the  new 
Stamp  Act  was  referred  to.  The  duty  is  there  declared  to  be  ^'the 
same  duty  as  a  bond  (No.  13)  for  the  amount  of  the  value  of  the 
propertjf  divided  as  set  forth  in  sttch  instrument."  Here  the  words 
the  value  of  the  property  divided"  must  as  I  have  shewn 
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the  value  of  the  entire  property  affected  by  the  partition  proceed- 
ings. And  on  turning  to  No.  13  of  the  same  schedule  the  stamp 
duty  of  two  annas  and  upwards  according  to  the  value  is  distinctly 
set  out 

In  regard  to  the  last  question  referred  to  us,  I  am  clearly  of 
opinion  in  concurrence  with  the  Board  that  the  value  of  tlie  pro* 
perty  to  be  computed  is  the  market^value,  and  that  the  Court 
Fees  Act  has  no  application  to  such  a  question. 

Pearson,  J. — The  first  question  proposed  for  our  cousideration 
is  whether  the  order  passed  by  a  Revenue  Court  authorising  a  par- 
tition to  proceed,  or  the  order  passed  after  the  partition  has  been 
made  declaring  the  various  allotments  of  land,  is  the  final  order 
for  effecting  a  partition  spoken  of  in  cl.  (11),  s.  3,  Act  I  of  1879. 
An  order  authorising  a  partition  to  proceed  is  in  some  sense  an 
order  for  effecting  a  partition,  bat  the  order  which  declares  the 
various  allotments  of  the  land  is  in  my  opinion  the  final  order 
which  effects  the  partition. 

The  next  question  is  the  extent  of  the  property  specified  In 
the  instrument  of  partition.    That  instrument  sets  forth  that  of 
such  and  such  property  previously  undivided  a  certain  portion  is 
assigned  to  A  the  applicant  for  partition.    We  are  asked  whether 
the  entire  property  is  to  be  valued  for  the  purposes  of  the  Stamp 
Act  or  merely  the  portion  assigned  to  the  applicant  for  partition. 
In  my  opinion  the  entire  property  has  been  the  subject-matter 
of  partition,  and  the  stamp-duty  required  by  No.  37,  sch.  i,  Act  I 
of  1879,  should  be  calculated  upon  its  value  and  not  merely  on  the 
value  of  the  portion  assigned  to  the  applicant  for  partition.  The 
portion  assigned  to  the  applicant  could  only  be  separated  and  allotted 
to  him  in  severalty  by  a  process  which  dealt  with  the  entire  pro- 
perty and  separated  and  allotted  the  remainder  of  it  to  another 
party.    The  opinion  now  expressed  appears  to  be  supported  by  the 
terms  of  d.  e,  s.  29  of  the  Act,  which  provide  that  tbe  stamp-duty 
shall  be  payable  in  the  case  of  an  instrument  of  partition,  not  by 
the  appUoant  for  partition,  but  by  the  parties  thereto, — and  the 
other  co-sharers  in  the  entire  undivided  property  must  be  parties 
to  the  partition  of  it  equally  with  the  applicant  for  partition— -in 
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proportion  to  their  respective  shares  in  the  property  eooiprisii 
therein,  and  it  cannot  be  denied  that  the  partition  con^risea  the 
entire  undivided  property. 

The  last  question  is  how  the  val  ne  of  the  property  is  to  he 
computed,  whether  in  referenoe  to  its  actual  value  in  the  market, 
or  to  the  rules  laid  down  in  the  Court  Fees  Act  for  detenntniof 
the  fee  payable  on  plaints  and  appeals.  The  Court  Fees  Actfau  m 
relevance  to  the  present  matter,  and  in  my  opinion  the  oiarkei 
value  of  the  property,  the  subject-matter  of  partition,  siumid  fur- 
nish the  basis  for  calculating  the  stamp-duty  required  by  So.  37, 
sch.  i,  Act  I  of  1879. 

Thus  on  the  questions  referred  by  the  Board  of  BeTcuue,  I 
have  arrived  at  the  same  conclusion  as  the  Board  has  formed. 

Spankik,  J.— Looking  at  the  first  question,  Uie '^final  order 
for  effecting  a  partition  passed  by  any  Revenue  AnUwrify" 
appears  to  be  that  which  would  be  made  under  s.  131,  Act  XiX 
of  1873.  I  find  no  plaoe  in  the  Act  for  the  agreement  referred  to 
in  the  21st  paragraph  ( 1)  of  the  Board's  Circular.  The  notificatkii 
published  by  the  Collector  under  s.  131  of  the  Act  would  probablj 
contain  all  the  particulars  referred  in  the  Board's  letter. 

As  to  the  second  question,  looking  at  the  definition  of  ^  instru- 
ment of  partition"  in  cl.  (11 ),  s.  3  of  Act  I  of  1879,  it  would  seem  4tt 
it  is  "  any  instrument  whereby  co-owners  of  any  property  divide  ot 
agree  to  divide  such  property  in  severalty,  and  includes  also  the 
final  order  for  effecting  a  partition  by  any  Revenue  Authoritj". 
By  s.  29  of  the  Act,  in  the  absence  of  an  agreement  to  the  contrary, 
in  the  case  of  an  instrument  of  partition,  the  expense  of  pro- 
viding the  proper  stamp  is  to  be  borne  by  the  parties  thereto  in 
proportion  to  their  respective  shares  in  the  proper^  comprised 
therein,  or  when  the  partition  is  made  in  execution  of  an  ordtf 
passed  by  the  Revenue  Authority  in  such  proportion  as  such  Aotko- 
rity  directs.   The  property  comprised  in  the  instrument  of  partitioB 


(1)  Rule  21.— "If  all  agree  to  the  pro- 
posals or  to  ttioh  amended  '  proposals  aa 
the  Collector  may  think  fit  to  make, 
their  agreement  shall  be  recorded  and 
attested  bj  the  Collector.  U  any  ob« 


jections  are  raised,  the  CoUeelor  stall 
hear  them  and  record  an  order  offf^ 
ruling  them,  or  amending  the  propoMk 
to  meet  them  as  he  thinks  iit«" 
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has  to  be  valued,  and  the  parties  thereto  contribute  towards  the  ex-  isso 
pense  of  the  stamp  in  proportion  to  their  shares  in  the  property.    If  keferbncb 
a  stamp  of  one  hundred  rupees  was  required,  and  the  property  was  ^  Board  op 
worth  ten  thousand  rupees,  and  five  share-holders,  being  co-owners,  w.  P.»  undkb 
dicided  or  agreed  to  divide  in  severalty,  the  proportionate  value  of  '^isj^.^'^ 
their  shares  would  be  two  thousand  rupees  each,  and  each  one  would 
pay  the  duty  on  two  thousand  rupees,  unless  there  was  an  agree- 
ment to  the  contrary,  or  where  a  Elevenue  Authority  bad  directed 
otherwise  in  a  partition  made  under  his  orders.    The  last  part  of 
cl.  e,  s.  29  of  the  Act,  gives  the  revenue  officer  full  authority  in 
the  matter  and  the    final  order^'  is  the  instrument  of  partition. 

As  to  the  third  question  the  value  is  doubtless  the  market 
▼alue. 

Oldfibld,  J. — I  agree  with  the  Board  of  Revenue  that  the 
order  which  declares  the  various  allotments  of  the  land  requires 
the  stamp.  The  stamp  should  be  paid  on  the  value  of  the  whole 
property  which  by  the  instrument  of  partition  the  co-owners  are 
dividing  or  agreeing  to  divide:  so  far  as  I  understand  this  is  the 
view  taken  by  the  Board. 

I  also  agree  with  the  Board  that  the  stamp  should  be  computed 
on  the  market-valne  of  the  property. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Pear  eon  and  Mr.  Jutdce  Straight, 

FAUZAND  ALI  (Dbfbndant)  ©.  YUSUP  ALI  and  otbbrs  (Plaintiffs).* 

Plaintf  amendment  o/^Renuind  by  Appellate  Court— Act  X  of  1877  {Civil  Procedure 

Code},  8S.  68,  562. 

Bj  the  amendment  of  the  plaint,  a  salt  for  the  restoration  of  a  pond,  which 
it  was  alleged  the  defendants  were  wrongfully  filling  up,  to  its  original  condition, 
wts  altered  into  one  for  the  protection  of  the  plaintiffs  from  any  infringement  of, 
or  for  a  declaration  of,  their  right  to  a  share  in  the  produce,  and  the  use  of  the 
water,  by  way  of  easement.   Hdd  that  the  alteration  in  the  plaint  was  a  material 


1880 
Ftbrumry  5. 


♦  First  Appeal,  No.  125  of  1879,  from  an  order  of  H.  G.  Keene,  Esq  ,  Judge  of 
Meerut,  dated  the  7th  August,  1879,  reversing  a  decree  of  Maulyi  Azmat  Ali  Khan, 
MuAsif  of  fiulandshahr,  dated  the  5th  June,  1879. 
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1880  Held  •l«o  tliftt  an  appellate  Court  is  not  empowered  by  Act  X  of  1877  to 

»  order  or  allow  a  plaint  to  be  amended,  or  to  remand  a  case  under  s.  562  of  that 

Farzahd  Au   Act,  for  the  porpoae  of  such  amendment, 

V 

YosuF  Au.         rpgjj  f^^^  appear  sufficiently  for  the  purposes  of 

this  report  in  the  judgment  of  the  High  Court. 

Pandit  Nand  Lai  and  Shah  Asad  Ali,  for  the  appellant 
Pandit  Biskambhar  Nath^  for  the  respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.)  wras 
delivered  by 

Pearson,  J. — We  regret  to  be  obliged  to  interfere  in  a  case 
which  appears  to  have  been  unduly  protracted  by  irregular  proce- 
dure, but  we  cannot  refuse  to  admit  the  validity  in  the  main  of  the 
grounds  of  appeal. 

The  case  after  being  originally  tried  by  the  Munsif  appears  to 
have  been  remanded  to  him  by  the  Officiating  Judge  in  appeal  in 
contravention  of  the  terms  of  s.  5d4,  Act  X  of  1877.  The  second 
decision  of  the  Court  of  first  instance  was  again  the  subject  of  an 
appeal  which  terminated  in  a  second  order  of  remand  in  contraven- 
tion of  the  section  aforesaid.  The  Munsit  s  third  decision  was  abo 
appealed  ;  and  the  Judge  in  disposing  of  ' the  third  appeal  has  once 
^nore  remanded  the  case  for  retrial  in  contravention  of  the  same 
section,  with  a  direction  to  cause  the  plaint  to  be  amended.  The 
present  appeal  is  the  seventh  stage  which  the  proceedings  have 
reached. 

The  claim  as  brought  was  for  the  restoration  of  a  pond,  which 
it  was  alleged  that  the  defendants  were  wrongfully  filling  up,  to  its 
original  condition.  By  the  proposed  amendment,  if  we  rightly 
understand,  the  claim  will  be  for  the  protection  of  the  plainUfis 
from  «ny  infringement  of,  or  for  a  declaration  of,  their  right  to  a 
share  in  the  produce,  and  the  use  of  the  water  by  way  of  easement. 
The  alteration  is  certainly  a  material  one. 

We  observe  that  s.  53  of  Act  X  of  1877  provides  for  the 
amendment  of  a  plaint  at  or  before  the  hearing  of  a  suit  in  the 
Court  of  first  instance  at  the  discretion  of  that  Court,  but  ire  do 
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not  find  any  provision  in  the  law  empowering  an  Appellate  Court 
to  order  or  allow  a  plaint  to  be  amended,  or  to  remand  a  case  under 
8.  662y  for  the  parpose  of  such  amendment.  That  section  contem- 
plates a  case  in  which  the  decree  of  the  first  Coart  upon  a  prelimi- 
nary point  has  been  reversed  in  appeal.  Tn  the  present  case  it 
does  not  appear  that  the  decree  of  the  Court  of  first  instance  pro- 
<;eeded  upon  a  prelimiuary  point  and  has  in  respect  thereof  been 
reversed. 

We  have  therefore  no  alternative  but  to  set  aside  the  lower 
Court's  order  of  remand  and  to  direct  it  to  dispose  of  the  appeal 
afresh  in  reference  to  the  claim  as  brought.  The  costs  of  this 
appeal  will  be  costs  in  the  cause. 

Came  remanded. 


CIVIL  JURISDICTION. 

■  February  27. 

Before  Mr,  JusUce  Spankie  and  Mr.  Justice  Straight  ■ 

BADR-TJN-NISA  (Plaintiff)  v.  MUHAMMAD  JAN  and  another 
(Defendants).* 

SmaU  Cause  Court  SuU'^Implied  contract^ Mistake-- Damages — Act  XI  of  1865, 
8.  Act IX  of  1872  (Oontract  ActJ,  s.  72^ Act  X  of  1877  (Civil  Procedure  CodeX 
MB.  50y  53 — Plaint,  amendment  of 

A  ftoit  under  i.  72  of  the  Indian  Contract  Act  to  recover  from  a  creditor  the 
amount  of  an  oTer-payment  made  to  him  by  mistake  is  a  snit  for  damages,  within 
the  meaning  of  Act  XI  of  1865,  s.  6,  and  is  accordingly  cognizable  by  a  Mnfassal 
Court  of  Small  Causes. 

SaMe  that,  where  at  the  first  hearing  of  a  suit  the  plaint  is  returned  for 
ameodment  within  a  fixed  time  under  the  provisions  of  s.  53  of  Act  X  of  1877, 
and  it  is  amended  acoordinglyi  it  cannot  afterwards  be  again  returned  for  amend- 
ment. 

This  was  a  reference  to  the  High  Court  by  Mr.  G.  E.  Knox, 
Jndge  of  the  Conrt  of  Small  Causes  at  Allahabad. 

The  fiwjts  out  of  which  tlie  reference  arose  were  as  follows  :  On 
the  11th  September,  1^7^,  Badr-un-nisa,  the  plaintiff,  executed  a 
bond  in  fayour  of  the  defendant  Muhammad  Jan  promising  to  pay 
lum  Rs.  200  with  interest  at  two  per  cent,  per  mensem  within 
three  years.   On  the  Srd  October,  1879,  she  instituted  the  present 
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1880        suit  ill  the  Court  of  Small  Causes  at  Allahabad  against  the  defend- 

~  ant  Muhammad  Jan  and  the  defendant  Abdul  Ghani,  statins:  in  her 

Badr-dn-  ^  '  o 

WI8A  plaint  as  follows : — (i ;  That  she  had  paid  the  defendant  Muhammad 
Muhammad  Jan,  on  the  20th  Juue,  1^78,  at  Allahabad,  at  his  request,  Rs.  299, 
on  account  of  the  bond  dated  the  11th  September,  1876  :  (ii)  that 
the  sum  due  on  account  of  the  said  bond  was  only  Rs.  292-9-0 :  (iii) 
that  the  defendant  Muhammad  Jan  had  taken  Rs.  6-7-0  more  than 
was  due  from  her:  and  '  iv>  that  on  the  1st  April,  1877,  she  paid  to  the 
defendant  Abdul  Ghani  Rs.  9  on  account  of  the  said  bond  as  directed 
by  the  defendant  Muhammad  Jan,  and  for  which  he  did  not  allow 
any  deduction."  She  sought  in  consequence  that  "  (i)  Rs.  6-7-0 
which  the  defendant  Muhammad  Jan  had  received  in  excess  on  the 
20th  June,  1878,  together  with  interest  at  two  percent,  per  mensem 
from  the  2l8t  June,  1878,  to  the  1st  October,  1879,  might  be 
awarded  to  her :  ^ii)  that  Rs.  9  paid  to  the  defendant  Abdul  Ghani 
at  the  request  of  the  defendant  Muhammad  Jan  together  with 
Rs.  3-3-0,  interest  from  the  1st  April,  1877,  to  1st  October,  1879, 
might  be  awarded  to  her:  (iii)  that  Rs  20-8-0,  principal  and  in- 
terest might  be  awarded  in  all."  The  plaint  having  been  returned 
to  her  for  amendment  in  respect  of  the  relief  sought,  the  plaintiff 
amended  it  by  asking  that  a  decree  might  be  passed  in  her  favour 
for  Rs.  15-7-C,  principal,  and  Rs.  5-1-0,  interest  at  twenty-four  per 
cent,  per  annum,  in  all  Rs.  20-8-0. 

The  Judge  of  the  Small  Cause  Court,  in  referring  the  case, 
observed  as  follows :—"  She  (plaintiff)  now  sues  for  the  refund 
of  Rs.  15-7-0  excess  paid  by  mistake  and  Rs.  5  interest  upon 
that  excess  :  and  has  framed  her  plaint  as  a  plaint  for  money  due 
upon  a  contract :  I  held  that  there  is  no  contract  whatever  in  the 
case,  that  the  relation  of  the  parties  (plaintiff  and  defendant  No.  1) 
is  that  of  one  having  paid  money  to  the  other  through  mistake. 
Such  a  relation  subsists,  as  pointed  out  by  Sir  Barnes  Peacock  in 
the  Full  Bench  ruling  in  RawJbux  Chittangeo  v.  Modhoosoodun  Paul 
Choxjodhry^  (1),  upon  a  ^^uo^i  oontract;  and  a  quasi  contract  is 
no  contract  at  all.  The  Indian  Contract  Act  provides  for  these 
cases  in  s.  70,  and  by  so  doing  seems  to  suggest  that  it  recog- 
nises to  the  full  the  principle  that  they  do  not  arise  from  ao/ 

(1)  7  W.  B.,  377. 
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contract  (see  the  heading  of  chapter  V  within  which  s.  70  falls).  ^880 
I  further  held  that  the  words  which  grant  jurisdiction  to  this  b^p^.^j^.^isa 
Court,  '  money  due  on  bond  or  other  contract,'  cannot  be  enlarged    ^   *  ^ 
to  include  money  due  on  relations  resembling  those  created  by  con-  Jan. 
tract. 

The  pleader  for  the  plaintiff  urges  on  the  other  hand  that  the 
obligation  in  this  case  rests  'Upon  an  implied  contract  and  that  the 
claim  is  therefore  cognizable. 

"  At  the  same  time  he  contends  that,  if  over-ruled  in  this 
point,  he  may  be  allowed  to  amend  his  plaint  into  one  for  damages 
or  compensation,  in  which  case,  following  the  ruling  of  the  Hon'ble 
Court  in  Agra  Savings  Bank  v.  Sri  Ram  Mitter  (1),  his  suit  would 
be  cognizable  by  this  Court. 

"  Defendant,  however,  objects  that  such  amendment  would 
alter  the  plaint  into  one  of  another  and  inconsistent  character,  and 
it  seems  to  me  his  contention  is  right. 

In  the  original  plaint  he  would  be  suing  upon  a  contract,  in 
the  amended  plaint  upon  the  breach  of  a  contract.  The  distinction 
between  a  contract  and  breach  of  a  contract  as  causes  of  action 
seems  to  me  to  fall  under  the  words  ^  another  and  inconsistent'. 

"  On  this  point  I  am,  however,  doubtful,  and  I  have  therefore 
determined  upon  referring  both  points  for  decision." 

The  questions  referred  by  the  Judge  for  the  decision  of  the  High 
Court  were  as  follows:  "  (1)  Are  cases  falling  under  s.  70,  Act  IX 
of  1872,  cognizable  by  a  Court  of  Small  Causes?  (ii)  Can  a 
plaintiff  amend  a  plaint  for  money  due  upon  an  implied  contract  into 
a  plaint  for  damages  arising  out  of  breach  of  an  implied  contract  '7 

Tho  parties  did  not  appear. 

The  judgment  of  the  High  Court  CSpankie  J.,  and  Straight, 
J.,)  was  delivered  by 

Stbaight,  J. — This  is  a  reference  under  s.  617  of  Act  X  of 
1877  by  the  Judge  of  the  Small  Cause  Court,  Allahabad,  in 

(1)  I.  L.  R.,  1  All.,  388. 
9.3 
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1880       respect  of  certain  questions  of  law  that  nave  arisen  in  a  case  before 
'  him,  in  which  one  Badr-un-nisa  is  the  plaintiff  and  Muhammad 
Jadb-omwa  Abdul  Qhani  are  the  defendants.    It  appears  that  the 

^"ji"!^"  plaintiff  was  the  obligor  of  a  bond  for  Rs.  200  of  which  defendant 
No.  1  was  the  obligee.  On  the  1st  April,  1877,  at  the  request 
of  defendant  No.  1)  she  paid  to  defendant  No.  2  the  sum  of  Bs.  9, 
on  the  understanding  that  it  was  to  be  credited  to  her  in  the  amount 
due  from  her  on  the  bond.  On  the  20th  June,  1878,  the  plaintiff, 
upon  his  demand,  paid  to  defendant  No.  1,  Rs.  299  in  satisfaction 
of  her  debt  to  him.  It  now  appears  that  she  has  paid  over  and 
above  what  was  actually  due  from  her  Rs.  15-7-0  and  it  is  this 
amount  she  seeks  to  recover. 

The  qilestions  properly  arising  on  the  Judge's  reference  appear 
to  be, —  (i)  Does  the  plaintiff's  claim  fall  within  the  terms  of  s.  72 
of  the  Contract  Act?  (ii)  If  it  does,  can  the  plaint  as  filed  be 
altered  from  its  present  shape  to  meet  the  case,  without  contraven- 
ing the  directions  of  the  proviso  of  s.  53,  Act  X  of  1877  ?  (iii> 
If  not,  does  the  plaint  upon  its  face  sufficiently  disclose  what  the 
suit  is  for,  so  as  to  enable  the  Judge  to  treat  it  as  one  for  damages 
without  doing  the  defendant  injustice  or  taking  him  by  surprise? 

It  appears  to  me  that  the  circumstance  of  the  Rs.  9  having  been 
paid  to  defendant  No.  2  in  no  way  effects  the  nature  of  the  plaintiff's 
claim.  She  ought  to  have  been  credited  in  account  with  that  sum 
by  defendant  No.  1,  but  she  was  not,  and  consequently,  when  she 
satisfied  his  demand  of  Rs.  299  on  the  20th  June,  1878,  and  paid 
Bs.  15^7-0  too  much,  her  cause  of  action  arose.  The  suit  falls 
directly  within  s.  72  of  the  Contract  Act,  and,  the  plaintiff  having 
paid  this  money  by  mistake  and  the  defendant  having  refused  to 
repay  it  when  requested  to  do  so,  the  plaintiff  is  entitled  to  recover 
it  from  him. 

As  to  the  second  point  the  plaint  as  originally  framed  no  doubt 
treated  the  plaintiff's  claim  as  based  upon  a  quasi  contract  Accord- 
ing to  English  precedents,  suits  for  the  recovery  of  money  paid,  by 
mistake  are  founded  upon  the  fiction  of  an  implied  contract  and 
promise  to  pay.  But  the  provisions  of  the  Contract  Act,  chapter  V, 
have  superseded  this  fiction  of  implied  contract  and  promise,  luid 


Digitized  by  Google 


VOL  rt.]  AUXFiAftAD  sKUtftS.  675 

the  repayment  of  money  by  a  person  to  whom  it  1ms  been  pHid  in  1880 
tnistake  is  by  s.  72  declared  to  be  a  duty  on  the  part  of* such  person,   badr  oh  wisa 
the  refusal  to  perforrti  which,  when  requested,  is  proper  ground  of    ^  v. 
fen  action  for  damages.    The  suit  of  the  plaintiff  in  the  present  case  Jaw. 
therefore  is  for  <lamages  against  defendant  Wo.  1  and  defendant 
No.  3  oan  in  no  way  be  a  putty.    The  plaint  was  originally  filed 
ton  the  3rd  October,  18?9^  and  was  feturned  foi"  amendment  within 
twenty-four  hours  on  the  19th  October.    It  was  amended  withih 
the  time  limited  by  the  Court  and  re-filed  in  its  present  shapes 

I  have  considerable  doubt  as  to  whether  ttis  competent  now  for 
further  amendment  of  the  plaint  to  be  made,  if  it  be  necessary. 
According  to  the  tefms  of  s.  53^  Act  X  of  1877,  it  was  returned 
for  amendment  *^at  the  first  hearing*',  arid  was  amended  within  the 
"time  fixed  by  the  Oouft."   I  am  disposed  to  think  that  it  is  now 
loo  late  for  any  fui^ther  alterations  in  its  shape  to  be  made,  but  as  iho 
View  I  entertain  upon  the  third  point  obviates  the  necessity  for  any 
feimendment>  it  is  Unnecessary  to  ex pf ess  any  determinate  opinion 
as  to  thisv    It  appears  to  me  that  the  plaint  in  its  present  sha|)e) 
although  it  may  be  inartistically  framed,  indicates  sufficiently  what 
the  suit  is  fot.    It  shows  clearly  on  its  face  that  a  sum  of  Ks.  15-7-0 
is  demanded  by  the  plaintiff  of  the  defendant,  and,  as  the  ap- 
plication of  the  Contract  Act  detei^niines  the  cause  of  action  and 
the  precise  nature  of  the  relief  to  be  asked  under  a  state  of  facts 
such  as  exists  in  the  present  case,  I  think,  without  infringing  the 
t)rovisions  of  ss   50  and  53  of  Act  X,  the  Judge  may  take  cogni- 
sance of  the  plaint  as  one  for  damages  and  dispose  of  the  case  undef 
B.  «,  Act  XI  of  1865. 

As  I  have  all*eady  femafked,  defendant  No.  2  nuist  be  struck  ofTi 
fcnd  he  will  of  course  be  entitled  to  his  costa. 

fiPANKiB,  J,— I  concur* 
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•»so  FULL  BENCH. 


Before  Sir  Robert  S(u<irt,  A'l..  Cfiief  Justice,  Mr.  Jttntice  Spankie,  Mr.  JmsUet 
Old  field,  and  Mr.  Jantice  Straight . 

MULCHAND  (PLAiNtiFP)  v.  SHIBCHAKAN  LAL  and  othkbs  (Defk^daxt*).* 

Act  VII  d/mo  (Court  FHpb'  Act),  s.  l1  -  Act  VItt  of  18^9  (CiVi/  Trceedure 
Cod9\s  9 Act  X  of  \ 677  iCiifU  Pfocudute  Cade),  9.-,.  44,  45— Jfn/ft/artW 
Buit  —    Distinct  dubjecU  *' — Plaint — Memoranduifi  of  Appeal. 

Held  that  tbe  \fortls  ♦*  distinct  atfbjeets"  in  s.  17  of  ibe  Cmirl  Fees'  Act,  187d^ 
mean  diatiuct  aiul  separate  causes  of  action.  ChamaiU  Rani  v.  Ram  Dal  (1)  ob- 
served oft. 

The  pfaintiff  sued  his  brotherH  and  a  ni?i»hew  for  bis  share,  according  to  the 
Hindu  Law  of  inheritance,  and  under  a  will,  of  the  moreabTe  and  immoveable 
property  of  bin  deceased  rtncle,  by  tire  cancel uTenrt  of  a  deed  of  gift  of  the  iitf- 
moveuWe  property  in  favour  of  the  uepheAv.    Held  vtr  Hrvxwr,  C.  J.^Hod  SraAioHT, 

that,  nud»»r  a  17  of  the  Court  Fees*  Act,  1870/ the  plaim  and  memoraodum 
of  appeal,  in  the  »uit  were  dhartjfeable  itith  the  Hggregitte  itinotfnt  of  the  fees  la 
%hiub  the  pfuihtH  of  ojemoraitdd  of  appyMl  iir  sc|Mratc  suits  for  the  movenUe 
and  immoveable  )vruperty  would  have  been  liixble  under  tbut  Act, 

*  Ptr  Oi.DFiEi.if,  J.,--Tltat  court-fees  vfere  leviable  on  the  plafnt  and  roemorao- 
dnni  of  appetil  on  the  total  value  of  the  clarm,  the  suit  iK>t  being  oiie  of  the  nature 
to  which  g.  17  of  the  Court  Fees'  Act  referred. 

This  \ras  a  rofei'enccf  to  the  Full  Bencfli  af  isiiig  ocrt  of  the  follotr- 
in^  circn instances.    The  |>huntitf'  iu  thijj  suit  .sued  bis  six  bratlier» 
and  Shib  Charan  Lul,  tl>e  son  of  otTe  of  his  brothers,  for  the  posses- 
sion of  bis  share,  under  the  HiiKlu  law  of  ii>heritince  as  well  af^ 
Huder  a  will  dated  the  12'th  Octorber,  1876,  of  tbe  sepaiate  estate 
of  bis  deceitsed  uDcle.    The  plaint  stated  that  tl>e  projierty  described 
therein  formed  the  separate  estate  of  Salig  Ruui  ;  tbut  Salig  Ham 
made  a  will  in  favour  of  the  defendant  8bib  Cliaran  Lai  on  the 
i9th  Septermber,  1874,  iu  which  be  reserved  to  himself  power  t» 
revoke  the  will  iu  ctise  tlire  defendamt  91iib  Cbarau  Lai  disobeyed 
him  or  miscond looted  hiinself ;  that  subsequeDtly  the  defendant  Shib 
Cbaran  lial  di^beyed  the  testator  and  miscoudocted  himself,  upoo 
which  the  testator,  hayirrg  revoked  tlie  \till  of  the  2&tli  Septefttber, 
1874^  made  a  will  io  favour  of  the  plaimiflT  and  bis*  brothers  <m  the 

♦  First  Appeal,  No.  15  of  1879,  from  a  decree  of  H.  F.  Sauiider>*,  Ew^,  Jud^ 
ei  FarukkaUMl^  doted  the  lith  Novemt)er,  1878. 
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12tli  October,  1876,  in  respect  of  his  whole  estate,  in  whieh  he  ^^80 
difl  not  reserve  to  liiniself  anv  power  of  revocation,  and  nnder 

MuL  Chani> 

which  the  plaintiff  and  his  brothers  were  hold  in  of  possession  of  a  r. 
portion  of  tho  testator's  estate  withont  any  opposition  on  the  pyrt  ^"'"^JJ**** 
of  the  defendant  Shib  Chsinin  Lai  ;  that  on  tho  deatli  of  8aIior  Rani, 
which  oerur red  on  the  SOtli  Jufy,  1877,  the  defendant  Sliib  Charan 
Lai  took  |)Ossession  of  the  f^reater  part  of  liis  esitate,  under  cover  of 
a  deed  of  ^ifh  alleged  to  have  been  executed  in  his  favour  bv  the 
deceased  on  the  1 3th  Fobrnarv,  1877  ;  that  the  said  deed  of  gift  was 
invahd  by  reason  tliat  it  had  been  executed  by  the  donor  whili?  he 
was  in   an  unsound  J'tatc  of   mind,  that  it  had  not  operated, 
and  that  tike  donor  was  precluded  by  the  will  dated  the  12th 
October,  1876,  from  alienati?ig  his  estate  ;  that  the  cause  of  action 
arose  on  the  SQlh  July,  1877,  wlien  Salit*  Ram  died  and  the  <le- 
fendant  Shib  Charan  1^1  obtained  passession  of  his^  estate  ;  that  the 
plaintiff  was  entitled  to  a  one-seventli  siiare  <»f  Sali;;  R?nn\s  estate 
according  to  the  Bin  lu  Law  of  iiilieritance  as  well  a.s  under  the 
will  dated  the  12ih  October,  1876  ^  tluit  tlie  defendant  iShib  Chiiran 
Jjal  had  no  right  whatever  in  tl^e  presence  oi'  llie  plaintiff,  accord- 
ing to  Hindu  Law,  nor  coi>ld  tlie  dee<l  of'.gift  be  considered  valid 
as  against  the  will  in  the  plaintiff's  favour  ;  and  that  the  plaintiirs 
brotliers  ha<l  been  ivmrle  Oefendants-  pi^o-  fotmd  in  the  suit,  as  tliey 
did  not  join  in  it.    The  plaintiff  ckiimed  the  following  nA'wA'  : 
The  plaintiff  tlierefore  prays  fov  possession  of  llie  disputed  pro- 
perty, valued  at  Rs  2^,698-11-9^,  by  voidance  of  the  deed  of  gilt 
set  up  by  the  defendant,  and  for  the  valne  of  the  moveable  pro- 
perty in  case  it  cannot  be  recovered,  and  mesne  profits  to  the  date 
of  receiving  possession  from  the  defendant  Sliib  Charan  LaL" 

The  property  of  which  tlie  plaintiff  claimed  a  one  seveuth  sliare 
consisted  of  (i)  land  forming  estates  and  definite  shares  of  estates 
paying  annual  revenue,  settled,  bat  not  permanently,  to  Govern- 
ment; (ii)  gardens  and  indigo  factories;  liii)  house-property; 
(iv)  decrees  ai>d  deeds  of  mortgage  .:,  and  (v)  me.veai>le^  property. 
The  deed  of  gift  whidi  it  was  swight  to-  set  asiilo  transferred  a 
portion  of  this  land  and  the  whole  of  the  house-property  to  the 
defendnnt  Shib  Charan  Lai,  but  did  not  transfer  to  him  the  gardens 
and  indigo  faetaiies,  or  decrees  and  deeds  of  mortgage,  or  th& 


Digitized  by 


Google 


678  THE  INDIAN  LAW  REPORTa  [VOL.  TL 

i»80        moveable  property,  or  any  part  of  such  properties.    The  plaintiff 

I  valued  a  one-seventh  share  of  the  land  in  suit  at  one-seventb  of  live 

MuL  Chawd 

V.         times  the  revenue  pavable  in  respect  of  the  land,  or  Els-  1,269  li-0. 

SuibCiiaian  1     i     "        n   1  t  .1  1      1         I  • 

Lal.        itie  one-seventh  shares  of  the  other  properties  he  valued  at  their 
market-values,  or  at,  respectively,  Rs.  96-6-104,  Rs.  300-0-0, 
Rs.  4'  5  6-10 J,  and  Rs.  627-3-l|.    He  paid  in  respect  of  his  plaint 
an  ad  vaiorem  court-fee  of  Rs.  1 60  computed  on  the  aggregate  of 
these  values,  viz,,  Rs.  2,698-11-9^.    On  appeal  to  the  Hi^h  Coart 
from  the  decree  of  the  Court  of  first  instance  dismissing  his  suit, 
the  plaintift*  paid  a  similar  oourt-fee  in  respeet  of  his  memorandum 
of  appeal.    The  taxing  ofBeer  ot  the  High  Court  reported  that  the 
plaint  and  memorandum  of  appeal  were  insufficiently  stamped. 
The  report  stated  as  follows  : — "  The  plaintiff  claimed  to  recover  |)0S- 
scesion  of  certain  immoveable  properties,  valued  at  Els.  1,666-1-10^, 
as  aUo  to  recover  certain  documents  and  other  moveable  properties 
valued  at  Rs.  1,032-9-11  :  total  claim  laid  at  Rs.  2,698- 11-9 J. 
The  court-fee  payable  on  the  two  distinct  subjects  embraced  in  the 
suit  and  the  appeal  would  amount  to  Rs.  190,  t.      Rs  110  for  the 
claim  relating  to  the  immoveable  properties,  and  Rs.  80  for  tlie 
claim  relating  to  documents  and  other  moveable  properties,  but  the 
plaintiff-appellant   h^s  paid  only   Rs.  160  in  both  the  Coorts* 
There  is  then  a  deficiency  of  Rs.  30  in  each  or  Rs.  60  in  both  the 
Courts." 

The  Division  F^nch  (Stuart.  C.  J.,  and  Stbaioht,  before 
which  the  appeal  came  referred  the  matter  to  the  Fall  Bench. 

The  / iinior  Gocernment  Pleader  ( Babu  Dwarka  Nath  Bamrji) 
and  Munshi  llanuinan  Pra&ady  for  the  appellant, 

Mr.  Coulan  and  Pandit  Ajadkia  Nath^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Fall  Bench : 

Ftuart,  C.  J.— This  is  a  reference  to  the  Foil  Benebofthe 
Court  by  Straight,  J  ,  and  myself  respecting  a  deficiency  of  court 
fees  reported  to  ns  by  the  Office.  The  qnestioa  was  raised  in  m 
first  appeal  (No.  15  of  1879)  which  came  before  as  as  a  Divisioo 
Bench,  uud  the  report  of  the  Office  stated  thai  the  plamtiff  cbuinecl 
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to  recover  possession  of  certain  iramoveable  properties  valued  at  '880 

hs.  1,666-1-104,  and  also  to  recover  certain  documents  and  other   ~  ^ 

'  "  ^        ^  ajuluhand 

moveable  properties  valued  at  Rs.  1,^32- 9-1 1,  the  total  claim  being  v 

'  Shib  Charah 

laid  at  Bs.  2,6^*8-11 -9i.    The  report  suggested  that  there  were  Lau 

here  two  distinct  subjects  embraced  in  the  suit^  and  that  the  court 
fees  in  the  appeal  shonld  be  Bs.  190,  ue.,  Rs.  110  for  the  claim 
relating  to  immoveable  property,  and  Ks.  80  for  the  claim  relating 
to  documents  and  other  moveables.  But  the  plaintiff-appellant 
bad  only  paid  Rs.  160  in  the  lower  Court  and  this  Court,  the  defi- 
ciency being  Bs.  3o  in  each  or  Rs.  60  in  both  Courts, 

The  question  thus  raised  has  been  before  a  Full  Bench  in  the 
case  of  Chamaili  R'mi  v.  Ram  Dai  (1 ),  but  as  the  law  did  not  appet.r 
to  us  so  distinctly  laid  down  in  the  opinions  of  some  of  the  Ju-lges 
in  that  case  as  was  desirable,  it  appeared  to  us  that  it  would  be 
satisfactory  that  the  question  should  be  reconsidered  by  the 
Court,  and  we  therefore  referred  the  matter  to  the  present  Full 
Bench. 

On  the  general  question  of  the  construction  to  be  applied  to  the 
case,  I  am  not  aware  that  I  can  express  myself  more  clearly  than 
1  did  in  my  judgment  in  Clmmaili  Rmi  v.  R(im  Dai  (l).  I  there 
stated  that  "the  meaning  of  the  words  'distinct  subjects'  in  s.  17  of 
Act  VII  of  1870  is  shown  with  snfficient  clearness  in  that  section 
itself,  when  it  stiites  that  *  the  plaiiH  or  memorandum  of  appeal 
shall  be  chargeable  with  the  '*ggret/nU  amount  of  the  fees  to  which 
thu  pltdnts  or  memoranda  of  appeal  in  mils  embracing  separately 
each  of  such  subjects  would  be  liable  under  the  Act'.  This  I  think 
can  only  mean  that  the  two  or  more  distinct  subjects  are  to  be  so 
chargeable  as  being  distinct  causes  of  action.  The  words  ^plaints 
or  memoranda  of  appeals  in  suits  '  in  the  section  show  this  to  my 
mind  conclusively,  and  it  is  not  enough  that  the  distinct  subjects 
should  be  merely  separate  and  distinct  matters  embraced  in  the 
claim and  I  remain  entirely  of  the  same  opinion.  This  s.  17 
plainly  relates  to  multifarious  suits  which  are  allowable  by  s.  45  of 
the  Code  of  Procedure,  Act  X  of  1877,  a  circumstance  which 
appears  to  me  to  supply  us  at  once  with  the  principle  by  means 

(1)  I.  L.  R.,  1  AIL  652. 
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1880  of  ^^l)icb  we  may  solve  tbe  difficnity,  showing  that  distinct  snb- 
MoL  Chakd  J®^^^"  must  for  tlie  purpose  of  (he  Court  Fees'  Act  be  distinct  snd 
^     J  separate  claims  or  causes  of  action  in  single  and  separate  suits, 

Lal.  but  which  for  the  purpose  of  jurisdiction,  or  the  convenience  of  the 
procedure,  may  be  united  in  one  suit.  And  this  is  shown  still 
more  clearly  in  s.  17  itself,  where  "distinct  subjects'*  are  des- 
cribed as  distinct  subjects  "  in  suits  embracing  SfparcUdy  each  of 
Sfich  subjects,"  in  other  words,  ns  I  understand  this  section,  even  if 
we  hnd  uot  the  light  thrown  upon  the  point  by  s.  9  of  the  old  and 
by  s.  45  of  the  new  Code  of  Procedure,  distinct  and  separate  causes 
of  action  in  distinct  and  separate  suits. 

In  regard  to  the  present  case  I  am  of  opini'^n  that  the  report 
of  the  Office  is  right.  The  plaint  clearly  claims,  first,  po^ession  of 
the  disputed  property  by  voidance  of  the  deed  of  gift,  and,  secondly, 
to  recover  certain  moveable  property  or  the  price  or  value  thereof 
These  are  plainly  two  distinct  subjects  of  suit  or  causes  of  actioo, 
and  they  must  be  separately  considered  with  reference  to  the  court 
fees  to  be  charged  on  each.  I  woulJ,  therefore,  make  an  order  in 
conformity  with  the  report  of  the  Office. 

SxaAiGHT,  J.— I  entirely  agree  in  the  views  and  couclusioos 
of  the  Chief  Justice. 

Spankie,  J.  —  If  there  was  any  vagueness  in  the  opinion  ex- 
pressed by  me,  when  the  subject  of  this  reference  was  last  before  the 
Court,  1  desire  to  explain  my  meaning,  and  I  hope  more  successfally 
on  the  present  occasion,  as  follows.  It  was  admitted  at  the  hearing, 
and  indeed,  looking  at  the  marginal  note  to  s  17  of  the  Court  Fees* 
Act,  it  could  not  be  denied,  that  the  section  refers  to  multifarious 
suits,  Tlie  wording  of  s.  17  of  the  Court  Fees'  Act,  "  Where  a  suit 
embraces  two  or  more  distinct  subjects/'  may  be  read  with  s.  45, 
Act  X  of  1877,  which  runs  as  follows — Subject  to  the  rules  con- 
tained in  s.  44  the  plaintiff  may  unite  in  the  same  suit  several  causes 
of  action,  and  any  plaintiffs  having  causes  of  action  against  the 
same  defendants  may  unite  such  causes  of  action  in  the  same  suit" 
Such  a  suit  would  embrace  two  or  more  distinct  subjects.  The 
second  paragraph  of  this  section  corresponds  with  s.  9^  Act  VUl 
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of  1859,  referred  to  in  the  second  paragraph  of  s.  17  of  the  Cottrt  ^^^^ 
Fees*  Act    The  third  paragraph  of  s.  45  provides  that,     When    mol  Chand 
causes  of  action  are  united,  the  jurisdiction  of  the  Court  as  regards  '^^ 
the  9uit  shall  depend  on  the  amount  or*   value  of  the  aggregate  Lau 
subject-niAtters  at  the  date  of  instituting  the  suit*'*    This  provi- 
sioa  is  of  course  made  with  a  view  to  determine  the  jurisdic- 
tion of  the  Court  to  entertain  the  suit.    But  it  is  noticeable  that 
causes  of  action"  and  '^subject-matters*'  are  clearly  distiuguished 
in  this  sectiou,   1  Would,  therefore,  say  regarding  the  two  or  more 
distinct  subjects  of  a  suit",  that  they  are  the  "  subject-matters 
of  a  suit"  in  which  several  ^*  causes  of  action  "  have  been  united^ 
under  the  provisions  of  s.  45  subject  to  the  rules  coutained  in  s. 
44  of  Act  X  of  1877,  and,  therefore,  in  such  a  suit  the  plaint  or 
menaorauduul  of  appeal  is  oliargeable  With  the  aggregate  amount 
of  the  fees  to  which  each  plaint  or  memorandum  of  appeal  would 
be  chargeable  under  the  Act.    The  words,  be  it  observed,  are 
would  be  liable  "^  not  "  is  liable  ",  indei'  the  Act.    There  must, 
tberefoi'e,  be  several  Causes  of  action,  add  these  several  causes  of 
action  must  be  united  in  the  same  suit,  and   the  subject-matters^ 
*^  or  two  or  more  distinct  subjects/'  of  ^ach  cause  of  aetion  united 
in  the  same  Suit,  must  be  charged,  as  if  each  cause  had  not  been 
so  anited  in  the  same  suit,  but  had  been  takeu  into  Court  by  a 
separate  plaint  or  memorandum  of  appeaL 

OlofIbld,  J. — The  words  "  multifarious  suits^'  in  the  margin 
of  8.  17,  Court  Fees'  Act,  and  the  reference  in  the  last  part  of  the 
8<^tion  to  S;  9,  Act  VIII  of  1859,  with  which  part  of  s.  45,  Act  3t 
of  1877,  corresponds,  sufficiently  show,  in  my  opinion,  that  s.  17^ 
Court  Fees'  Act,  has  reference  to  a  suit  which  embraces  two  of 
more  distinct  subjects  uuder  separate  causes  of  action,  which  might 
or  ought  to  have  been  ma  Je  subject  of  separate  suits,  in  fact,  when 
the  suit  is  multifarious  and  the  nature  of  those  referred  to  in  s.  9^ 
Act  VllI  of  1859,  and  s.  45,  Act  X  of  1877. 

In  this  view,  1  am  of  opinion  that  the  court-fee  should  bef 
levie(t  in  the  suit  before  us,  which  is  not  of  the  nature  of  those 
to  which  8.  17  refers,  on  the  total  value  of  the  claim,  t\  e.^ 
Bs.  2,698-11-9^ 
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1880  ^fote  Si>  Itohert  Si$taH,  KL^  ChUf  Justice,  Mt,  Justice  Spankie,  Mr.  Justice 

^'  Oldfttldt  ahd  Mr.  Justice  Straight. 

CaEDI  LAL  AND  ANOTiiKR  (^LAiifTlrrs)  vi  RIRATH  CSANO  a«d 

OTUEKS  (OEriCRDAlCTB).* 

Act  VU  o/  18/0  (.dourt  Fees*  Aci)^  s.  7,  clauses  ii  and  ii.,  i.  1%  et,  u.j  and  ss.  IT< 
28— /Jc<  X  of  1877  {Civil  Procedure  0ode)\88,  44,  MuliXfdrtous  suit^*' lHs^»ei 
subjects** ^tl  lini  —  Memorandum  of  appeal— Suit  for  money— Poi?er  of  Ike  Rif^ 
Court  to  levy  court-fees  on  improperly  stamped  document. 

The  plaintiffs  sued  iu  virtad  of  a  conditioilal  sale  which  h>id  been  foreclosed^fo^ 
(i.)  posseifsiun  of  a  hotise,  (iio  conl^^ensation,  in  the  nature  of  rent,  for  its  ase 
tind  occupation  from  the  date  oi  ioreciosure  to  the  dale  of  suifi  and  (iii )  lik^ 
iBompensalion  from  the  latter  date  to  the  date  on  Which  posseasion  of  the  home 
Bhould  be  delirered  to  them,  the  defendants  having  purchased  the  house  sob^ 
bpqiiently  to  the  conditional  sale  but  before  the  same  was  foreclosed  The 
t>Uuntiffs  stated  that  their  eaUse  of  a(itiOn  arose  dn  the  date  of  fdrecloeore. 

^el^(S^iiiKiB,  3.  dissenting)  that  the  suit  embraced  "  distindt  subjecU**  frith" 
in  the  meaning  of  s.  17  of  the  Coiin  Pees'  Aet,  ld70|  and  the  plaint  and  memo* 
^anduni  of  appeal  were  chargeable  with  the  aggregate  amount  of  fees  tn  whkih 
the  plaints  or  memoranda  of  appeal  in  separate  suits  for  the  different  claims 
Would  have  been  liable; 

H^d  aiAo  that,  if  a  document  whieh  ou^ht  to  bear  a  stamp  under  the  don^ 
iTeett^  Act  has  been  used  in  the  High  Ck)urt,  and  the  mistake  or  inadvertence 
Which  permitted  iti  reception  in  a  lower  Court,  without  being  properly  stamped, 
tomes  to  light  itl  the  High  Oodrt,  A^y  Judge  gf  that  Court  may,  undef  s.  Sd  of  the 
Court  Fees'  Act»  direct  that  it  should  be  properly  stamped. 

Pet  S^ANKlE,  J;--That  c1.  il}  8.  7  bf  the  Court  Fees'  Act,  did  not  apply  to  the 
third  daim^  nor  was  it  one  for  money  #ithin  the  meaning  of  cL  i;  of  that  sectiooi 
but  one  for  which  s.  ll  df  that  Act  providedi 

per  OLDf iBLt),  J;  — Tliat  court-fees  Wefe  leyiabie  in  respect  of  the  third  claims 
%ith  reference  to  ol.  I « &•  ^)  ^^'^  s.  11  of  the  Court  F^d*  Act. 

Trii8  was  a  case  which  came  before  the  B*ull  Bench  under  the  fol- 
lowing circumstances : —The  plaintiflfs  in  this  srtit  alleged  that  the 
conditional  mortgage  of  a  certain  hoUse  made  in  theit  favour  in 
1872  had  been  foreclosed  on  the  19th  May,  1875  1  that  ootwith- 
standing  this  the  defendants,  who  had  purchased  the  house  in  1873 
in  the  execution  of  a  decree  for  money,  had  refused  to  surrender 
the  possession  of  the  house  i  and  they  claimed  (i)  possession  of  the 

*  Second  At>peal^  No.  150  of  1879»  from  a  decree  of  0.  daniell,  Es^^  Jodge  of 
Gorakhpur,  dated  the  S2nd  November,  1878.  reversing  a  dK^reeof  Mauivi  Ahm«d- 
ullah,  Munsif  of  Gorakhpur^  dated  the  13tn  8eptember|  1878. 
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house,  valued  at  Rs.  275  ;  (ii)  Rs.  72  being  compensation  in  tlio  1S80 

nature  of  rent  for  the  use  and  occupation  of  th&  house  from  the  ^ 

CnBDi  Lal 

19th  May,  1875,  the  date  of  foreolosure,  to  the  institution  of  the  suit,  v. 
at  the  rate  of  two  rupees  per  mensem  ;  and  (iii)  similar  compensa-  CuaniI! 
tion  for  the    future  "  from  the  institution  of  the  suit  to  the  date  on 
which  possession  of  the  house  should  be  delivered  to  them.  They  stat- 
ed that  their  cause  of  action  arose  on  the  19th  May,  1875,  the  date 
of  foreclosure.    They  paid  on  their  plaint  a  oourt-fee  of  Rs.  26-4-0. 
Oh  appeal  from  the  decree  of  the  Court  of  first  instance  awarding, 
the  plaintiffs  possession  of  the  house  and  "  future  "  compensation, 
tho  defendants  paid  on  their  memorandum  of  appeal  a  court-fee  of 
Rs.  26.    On  appeal  by  the  plaintiffs  to  the  High  Court  from  the 
decree  of  the  lower  appellate  Court  dismissing   their  suit,  the 
taxing-officer  of  the  High  Court  reported  that  deficient  oourt  fees 
had  been  paid  both  on  the  plaint  and  the  memorandum  of  appeal 
in  the  lower  appellate  Court.    That  officer  stated  that  the  proper 
fee  payable  on  the  plaint  was  Rs.  41-10-0,  and  on  the  memorandum 
of  appeal  Rs.  39,  computed  as  follows  : — 

Rs.  a.  p. 

(i)  Claim  for  possession  21    0  0 

(ii)  Ditto  for  house-rent  ...  5  10  0 

(iii)  Future  rent  at  Rs.  &  per  mensem 

,  under  s.  7,  cl.  ii.,  Court  Fees' Act         18    0  0 


Total    ..•        44  10  0 


(i)  Claim  for  possession  ...  ...  21  0  0 

(ii)  Future  rent  at  Rs.  2  per  mensem 

under  s.  7,  cl.  ii.,  Court  Fees'  Act,  18  0  0 

'     Total     ...  39  0  0 


In  consequence  of  this  report  the  case  came  before  the  Full 
Bench  together  with  that  of  Mul  Chmvi  v.  Sldl>  Ch  iran  Lal  (I;, 
with  the  report  of  which  it  should  be  read. 

Pandit  Bishambhar  Nafh,  Munshi  Sukk  Ram,  and  Maulvi  Mehdi 
Ilasan^  for  the  appellants. 

(1)  Sec  ante  p.  676. 
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1880  •         The  Senior  Qovernmetit  Pleader  (Lala  Juala  Pra$ad)  aiid  the 
^ itnior  Government  Pleader  (  Babu  Dioarka  Ndth  banarii),  for  the 

ChEDI  LiiL  ^  .  " 

V,  respondents. 

KlBATB 

Chabd.  The  following  judgments  were  delivered  by  the  Full  Benob  : 

Stuart,  C.  J. — This  case  also  came  before  us  oa  the  report 
of  the  Office.  It  appears  that  there  is  no  deficiency  of  court-fees 
in  this  Court,  but  that  there  is  a  defiolency  to  the  extern  of  lis. 
18-6-0  on  .the  part  of  the  plaintiff  iu  the  Munsifs  Court,  and  of 
Rs.  12-12-0  on  the  part  of  the  defendant  in  the  lower  appellate  Court. 

Pandit  Dishatnbhar  Nath  for  the  appellants  objected  that  this 
Court  had  no  jurisdiction  at  this  stage  to  entertain  the  question 
relating  to  Uie  deficiency  of  court-fees  reported  by  the  Office,  but 
I  am  clearly  of  opinion  that  s.  28  of  the  Court  Fees*  Act  giyes  us 
full  power  for  that  purpose. 

On  the  merits  of  the  question  respecting  the  court-fees  to  be 
charged,  this  case  falls  within  the  principle  of  the  decision  we  have 
given  on  the  same  legal  question  in  First  Appeal  No.  15  of  1879  (1). 
According  to  the  principal  recognized  in  that  case  the  report  of 
the  Office  iu  this  case  is  clearly  right,  and  the  additional  court-fees 
to  be  paid  by  both  parties  is  ordered  accordingly. 

Straight,  J. — I  agree  in  the  views  and  conclusions  of  the 
Chief  Justice. 

Spankie,  J.— -The  teamed  Pandit  Bishambhar  Nath  appears  to 
question  the  power  of  this  Court  to  decide  that  a  document  found  in 
the  record  of  a  case  sent  up  in  appeal  or  on  reference,  as  for  revision, 
to  this  Court  should  be  properly  stamped.  With  reference  to  fees 
in  other  Courts  than  the  High  Courts  and  Presidency  Small  Cause 
Courts,  the  pleader  argues  that  our  power  of  interference  is  limited 
by  s.  12,  cl.  ii,  of  the  Court  Fees*  Act.  But  1  would  claim  full 
power  for  the  Court's  interference,  quite  outside  chapters  Hand  111 
of  the  Act.  S.  28  provides  that  no  document  which  ought  to  bear  a 
stamp  under  the  Act  shall  be  of  any  validity,  until  it  has  been  pro- 
perly stamped.  The  section  deals  with  the  case  in  which  a  docu« 
ment  through  mistake  or  inadvertence  has  been  received,  filed  or 
used  in  any  Court,  without  being  properly  stamped.  Such  a  docu- 
ment may  be  returned  at  the* outset  by  tlve  presiding  Judge  of  iho 

(1)  See  ante  p.  ^76, 
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Court  ID  which  it  has  beoii  so  received  or  filed  or  used,  or  if  the  do-  '^80 
oument  lias  been  received,  filed  or  used  in  a  Hici;h  Court,  any  Judge    cuedi  Lal 
of  that  Court,  may,  if  he  thinks  fit,  order  that  such  document  may  v« 
be  stamped  as  he  may  direct.    But  the  section  does  not  say  that  the  Cuand. 
High  Court  Judge  can  interfere  only  when  this  document  has  actu- 
ally been  filed  in  his  Court.    If  the  document  has  been  used  in 
the  High  Court,  and  the  original  mistake  or  inadvertence  which 
permitted  its  reception  in  a  lower  Court,  without  being  properly 
stamped,  comes  to  light  in  the  High  Court,  any  Judge  of  that 
Court  may  direct  that  it  should  be  properly  stamped,  always  havinjj 
regard  to  the  fact  that  it  must  bo  a  document  chargeable  under 
the  Court  Pees'  Act.    This  construction  appears  to  be  quite  reason- 
aole  and  consistent  with  the  concluding  provision  of  the  section, 
**andon  such  document  being  stamped  accordingly  the  same  and 
every  proceeding  relative  thereto  shall  be  as  valid  as  if  it  had  been 
properly  stamped  in  the  first  instance."    In  fact,  when  the  insuffi- 
ciency of  the  stamp  has  been  detected  and  when  a  proper  order  has 
been  made  and  carried  out,  the  original  mistake  or  inadvertence 
and  all  subsequent  consequences  of  such  mishike  or  inadvertence 
are  cured. 

On  the  other  question  my  opinion  in  the  reference  regard- 
ing First  Appeal  No.  15  of  1879,  Mul  Cliawf^  plaintiff  (1),  would 
govern  this  case. 

The  suit  does  not  appear  to  be  multifarious  within  the  terms 
of  s.  17  of  the  Court  Fees'  Act.  It  is  one  for  immoveable  property, 
and  a  claim  for  arrears  of  rent  in  respect  of  the  property  claimed 
is  joined  with  it  under  s.  44,  Rule  a,  which  s.  45  of  the 
Procedure  Code  is  subjeot  I  do  not  think  that  the  plaint  would 
be  chargeable  as  provided  by  s.  17  of  the  Court  Fees'  Act  The 
application  of  clause  ii,  s.  7  of  the  Court  Fees'  Act  seems  altogether 
wrong  ;  the  plaintiff  asks  for  house-rent  in  future,  as  he  would  ask 
for  the  mesne  profits  from  the  date  of  decree  to  the  date  of  posses- 
ftion  under  the  decree.  It  is  not  a  claim  for  money  in  the  meaning 
of  cl.  i.  ;  the  rate  is  known,  but  not  the  sum  that  would  be  actually 
due  when  possession  was  given  under  the  decree.  Probably  s.  11 
of  the  Court  Fees'  Act  provides  for  this  part  of  the  claim. 

(1)  SoeanUji,  676. 
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Oldfieli),  J. — The  suit  in  my  opinion  embraces  distinct  sub- 
jects of  the  nature  of  those  referred  to  in  s.  17,  Court  Fees*  Act 
Here  the  claim  for  possession  of  the  house  and  the  claim  for  rent, 
which  in  this  suit  is  by  way  of  damages,  arise  out  of  diflFerent 
causes  of  action  and  might  have  been  made  subjects  of  different 
suits.  So  much  of  the  claim  as  refers  to  future  rent  should  be 
charged  for  court-fees  under  cl.  i.,  s.  7,  leviable  under  the  pro- 
visions of  s.  11  of  the  Act.  The  objection  is  quite  untenable  that 
this  Court  has  no  power  to  interfere  to  order  that  the  documents 
shall  be  properly  stamped,  as  full  power  to  that  effect  is  conferred 
by  s  28,  Court  F^s  Act, 


CIVIL  JURISDICTION. 

February  5.  _ 

Before  Mr.  Justice  Piaruon  and  Mr.  Jutiice  Straight. 

MIAN  JAN  (acction-pcrchasbb)  v.  MAN  SINOH  (dgorke- holder).* 

Sale  in  erecution^Act  X  of  1877  (C»»i7  Procedute  Codt),  m.  311,  819— >/?ertcicr 

of  judgment. 

On  the  day  fixed  for  the  sale  of  certain  immoveable  property  ia  the  execotiim 
of  a  decree  the  Court  made  an  order  pcatponin^  the  sale,  bat  the  sale  had  been 
effected  before  such  order  reached  the  oflBcer  conducting  it.  The  Courts  no  appli- 
cation having  been  made  to  set  aside  the  pale,  pasied  an  order  conflrmiDf 
it.  Subsequently,  an  application  by  the  decree-holder  for  a  review  of  this 
order  having  been  granted,  the  Court  passed  an  order  setUng  the  8«le  aside  si  ille- 
gal, field  that,  the  sanction  to  the  sale  originally  given  having  betn  withdrawn, 
the  sale  could  not  legally  be  held,  and  that  the  sale  which  was  effected,  the  order 
(if  postponement  notwithstanding  was  unlawful  and  invalid,  and  in  reviewing  its 
first  order  and  in  setting  aside  the  sale  as  illegal  the  Cuurt  executing  the  decree 
had  not  acted  ultra  vires  and  its  action  was  not  otherwise  illegal  (1). 

On  the  day  fixed  for  the  sale  of  certain  immoveable  property  ii 
the  execution  of  a  decree,  the  judgment-debtor  applied  to  the  Sub- 
ordinate Judge  of  Aligarh,  the  Court  executing  the  decree,  for  the 
postponement  of  the  sale.  This  application  was  granted,  the  Sub- 
ordinate Judge  making  an  order  for  the  postponement  of  the  sale. 
Before  this  order  reached  the.  officer  appointed  to  conduct  the  sale, 

•Application  No.  i3B.  of  1879,  for  revision  of  an  order  of  W.  C  Turner.  Esq » 
Judge  of  Aligarh,  dated  the  6th  September,  1879,  and  of  an  order  of  Maulfi 
Farid-ud.din  Ahmad,  Subordinate  Judge  of  Aligarh,  dated  the  28th  Julj,  1879. 
(1>  See  also  Maijha  Singh  v.  Jhoit  Lai,  II.  C.  B.,  N.-W.  P.,  1874,  p.  854. 


1880 


Chf.di  Lal 

V. 

KiRATH 

Chard. 
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the  property  had  been  sold.  The  Subordinate  Judge  subsequently,  I880 
no  such  application  to  set  aside  the  sale  as  is  mentioned  in  s.  311  '  ^ian  Jan  " 
having  been  niade,  passed  an  order  confirraing  the  safe.  The  ^  ^ 
decree- holder  subsequently  applied  to  the  Subordinate  Judge  for  a 
review  of  this  order.  The  Subordinate  Judge  granted  this  appli- 
cation, and  on  the  28th  July,  1879,  made  an  order  setting  aside  the 
sale  on  the  ground  that  it  was  invalid,  inasmuch  as  an  order  for  its 
postponement  had  been  passed.  The  purchaser,  who  had  been  a 
party  to  the  proceedings  taken  in  review,  appealed  to  the  District 
Judge  against  this  order.  The  District  Judge  held  that  an  appeal 
would  not  lie  to  him  from  the  .order.  The  purchaser  thereupon 
preferred  the  present  application  to  the  High  Court  in  which  he 
prayed  for  the  revision  of  the  orders  of  the  lower  Courts,  alleging 
that  the  first  Court  had  exercised  a  jurisdiction  not  vested  in  it 
by  law,  and  the  second  Court  had  refused  to  exercise  a  jurisdic- 
tion so  vested. 

Mir  Akbar  Humin,  for  the  petitioner. 

Munshi  Hanuman  Prasady  for  the  opposite  party. 

The  judgment  of  the  High  Court  (Pearson,  J.  and  Straight, 
J.)  was  delivered  by 

PfiARsoN,  J.— The  first  plea  in  appeal  is  abandoned  as  unten- 
able. The  statement  contained  in  the  second  ground  of  appeal  is 
not  accurate.  What  appears  from  the  proceedings  is  that  the 
20th  September,  1878,  had  been  fixed  for  the  sale  of  the  judgment- 
debtor's  property  in  execution  9f  decree  in  pursuance  of  an  order 
of  the  Subordinate  J udge,  who,  on  that  same  date,  on  the  judg- 
ment-debtor's application,  ordered  the  sale  to  be  postponed.  The 
sanction  to  the  sale  originally  given  being  thus  withdrawn,  it 
follows  that  the  sale  could  not  legally  be  held,  and  that  the  sale 
which  was  eflTeoted,  the  order  of  postponement  notwithstanding, 
was  unlawful  and  invalid.  It  is  true  that  the  sale  had  been  efiect- 
ed  before  the  order  directing  its  postponement  had  reached  the 
officer  conducting  the  sale,  but  the  circumstance,  though  it  exo- 
nerates him  from  blame  in  the  matter,  does  not  make  the  sale  good 
and  valid.  It  is  to  be  regretted  that  the  Subordinate  Judge 
should  have  confirmed  the  sale  which  he  now  rightly  pronounces  to 


Digitized  by  Google 


688 


THE  INDIAN  LAW  REPORTS. 


[VOU  IL 


r. 

Man  Sinob. 


1880  have  been  wholly  illegal.  It  seems  that  he  thought  himself  precluded 
Muw  Jah  ^^^^  setting  it  aside  suo  motn,  and  no  application  had  been  made 
to  him  to  set  it  aside.  Shortly  after  he  had  confirmed  the  sale 
nn  application  was  made  to  him  by  the  decree-holder  to  review  hift 
order  confirming  it,  whereupon  he  set  aside  the  sale  as  illegal,  and 
so  virtually  reversed  his  former  order.  In  reviewing  his  order 
and  setting  aside  the  sale  as  illegal,  we  cannot  say  that  he  acted 
ultra  vires  or  that  his  action  was  otherwise  illegal.  This  applica- 
tion is  therefore  disallowed  and  dismissed  with  costs. 

A ppl  icalion  dism  issed. 


1880  APPELLATE  CIVIL. 

'  February  5. 

Before  Mr.  Justice  Spankie  and  Mr.  Justice  Straight, 

BANNO  (Defkndant)  v.  PHi  MUHAMMAD  (PLAwnrp).* 

Bmd  ^ Mortgage ^RejUtration  — Act  XX  of  1866  (^fiegisfratlcn  Aci),$.  17. 

The  immoveable  p^operfcy  charged  by  a  bond  payable  by  instalments,  dated  ibe 
17  th  December,  1866,  w.is  charge  I  for  both  principal  and  interest  and  the  first 
iuHUl.nent  ^as  payable  within  three  years  from  the  date  of  the  bond  with  the  aocu- 
iDtilated  interest,  and  the  amount  then  becoming  due  exceeded  Rs.  100.  HHd,  in  a 
puit  on  the  bond,  that  it  wjtsan  instrument  creating  an  interest  in  immoveable  pro- 
I»erty  of  the  value  of  Rs  100  and  upwards  and  under  s.  17  of  Act  XX  of  1866  required 
regifitration.    llajpati  Kuar  v.  Ranuukhi  Kuar  (1)  followed. 

This  was  a  suit  for  Rs.  J  99-1 3-9,  being  Rs.  50,  the  principal 
amount,  and  Rs  149-18-9,  the  interest,  due  under  a  bond  dated  the 
17th  December,  1866.  The  plaintfff,  to  whom  this  bond  had  been 
jissigned  by  the  obligee,  one  Ali  Bakhsh,  claimed  to  recover  the 
money  in  suit  by  the  sale  of  the  immoveable  property  hypothe- 
cated in  the  bond.  Under  the  terms  of  the  bond  the  defendant 
promised  to  pay  the  o'^ligee  Rs.  50  in  manner  following,  that  is  to 
say,  "  Rs.  20  with  interest  at  two  rupees  per  cent,  per  mensem 
within  tliree  years,  and  Rs.  30  with  interest  at  Els.  3-2-0  per  cent, 
per  mensem  within  four  years;"  and  he  hypothecated  certaia 

*  Second  Appeal,  No.  964  of  1879,  from  a  decree  of  MaulTi  Sami-uMak  Kha*, 
Subordinate  Judge  of  Moradabad,  djited  the  7th  May,  1879.  modifying  a  deem  of 
Maulvi  Ain-ud-diu,  City  Munsif,  dated  the  6th  February,  1879. 

(1)  I.  L.  R.,  2  All.  40. 
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iininoyeable  property  as  security  for  the  payment  of  the  ''eniiro 
money  secured  by  this  bond,  principal  and  interest-"    The  defend- 
a,T\t  contended  in  defence  to  the  suit  that  by  s.  17  of  Act  XX  of 
1866  the  bond  required  to  be  registered,  and  being  unregistered  it 
oonld  not  affect  the  property  hypothecated  therein.    Tho  Court  of 
first  instance  allowed  this  contentioa  and  dismissed  the  suit.  On 
appeal  by  the  plaintiff  the  lower  appollate  0«)urt  h^ld  that  under 
B.  17  of  Act  XX  of  1866  registration  of  the  bond  was  not  necessary, 
and  gave  the  plaintiff  a  decree  for  Rs.  191-13-9,  directing  that  this 
amount  should  be  recovered  from  the  property  hypothecated  in  the 
bond. 

The  defendant  appealed  to  the  High  Court. 

Shaikh  Maula  Baldish  and  Shah  Asad  Ali,  for  the  appellant. 

Itfunshi  Hanuman  Prasad  and  Mir  Zuhur  Ilasain^  for  tho 
respondent. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Straight,  J  ,) 
^as  delivered  by 

Straight,  J. — It  seems  to  us  that  this  appeal  should  prevail. 
By  the  bond  of  I7th  December,  1866,  the  property  was  charged 
for  both  principal  and  interest.    The  first  instalment  was  payablo 
in  three  years  from  the  date  of  tlie  bond  with  the  accumulated 
interest,  and  the  amount  then  becoming  due  would  exceed  Rs.  100. 
It  was  therefore  an  instrument  creating  an  interest  in  immoveable 
property  of  the  value  of  Rs.  WO  and  upwards,  and  under  s.  17  of 
Act  XX  of  1866  required  registration.    The  present  case  is  anal- 
ogous to  one  decided  by  Pearson,  J.  and  Oldfield,  J.,  in  Rajpati 
Singh  y.  Ramsu/dd  Kuar  (1),  and  the  view  we  now  hold  is  in 
accordance  with  the  current  of  decisions  in  this  Court  ^2),  to  which 
our  attention  was  called  in  the  course  of  the  hearing.    The  appeal 
is  decreed  with  costs,  the  judgment  of  the  lower  appellate  Court 
reversed  and  the  decree  of  the  Munsif  restored. 

Appeal  allowed. 

aw  L  B  2  All.  40.  ^»  1-     K  >  2  All.  96  j  and  Dar~ 

W)  dec  Ahmad  Bakfish        Gobindi,     shan  {Singh  v.  tianwanta,  1.  L.  R  ,  1 
I.  L.  B.,  2  AU.  216  J  Karan  Singh  t.     All.  274. 
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Befoft  Sir  Robert  Simart,  Kt^  Chief  JuMiict^  amJ  Mr.  Justice  Ftmm. 

OIRDHARI  DAS  (Defeitdaxt)  r.  POWLETT,  POLITICAL  AGEOT  ato 
SUPERINTENDENT  OF  THE  KOTA  RAJ  ov  tum  PAKTOTTas 
GOVERNMENT  OF  INDLA  (Pladitiff).* 

Partiet  to  a  Smii  ^Political  Agent — Super  im  tern  Jem  t  tf  Raj. 
A  tiut  for  property  be!ooging  to  the  Rajah  of  Kota  was  brooght  ia  fhe  BUaf 
of  the  '  Political  Agent  aod  Snperiotendent  of  the  KoU  State,  on  the  part  of  tkc 
Goremment  of  India."  Ifeld  that,  if  the  Rajah  was  the  proprietor  of  tiic  pr»- 
pert J,  he  should  hare  heeo  the  plaintiff,  or,  if  his  right  and  interest  tbereza  bai 
passed  to  GoTemment.  the  Governmeat  should  hare  been  the  piaintif,  the 
Political  Agent  and  Superintendent  of  the  Rota  State  was  nut  entitled  to  soe  tor 
the  property. 

TbI3  sait  was  instituted  in  ibe  Coart  of  the  Subordioate  Jodg^ 
of  Agra  ill  the  name  of  "  Major  P.  W.  Powlett,  Political  Agent  tod 
Superintendent  of  the  Kota  State,  on  the  part  of  the  GoTerament 
of  India,**  the  plaintiff  claimincr  certain  moveable  and  immoTetU^ 
property  belonging  to  the  Eota  State.  The  defendant  set  op  as 
a  defence  to  the  sait,  amongst  other  things,  that  it  had  been  in^- 
'tnted  in  the  name  of  the  wrong  person,  statin  cr  in  his  writtea 
statement,  dated  the  24th  November,  1877,  as  follows:— *'Sinee 
the  plaintiff  admits  that  the  property  belongs  to  the  State,  he  is  noi 
competent  to  file  the  suit  in  his  own  name  as  Political  Agent  afid 
Superintendent  on  the  part  of  the  Government  of  India :  neither  the 
Government  itself  nor  the  plaintiff  as  its  representative  is  competent 
to  file  (his  suit"  In  his  written  statement,  dated  the  19th  Decea- 
ber,  1877,  the  plaintiff  stated  as  follows  "The  Kota  SUte  wis 
placed  under  the  management  of  the  Government  of  India  on  ihe 
application  of  the  Rajah  himself,  and  it  is  entirely  managed  bv  the 
Government,  and  Major  Powlott  has  been  appointed  Politial 
Agent  and  Superintendent  of  the  State,  on  the  part  of  Gbvern- 
ment:  he  alone  and  no  other  person  th<)refore  is  competent  to 
institute  this  suit,  and  in  fact  this  suit  is  instituted  by  the  plaintiff 
for  the  benefit  of  the  State  of  Eota,  as  representative  of  the  CUef 
and  not  in  any  other  capacity."  It  appeared  from  the  eridenca 
adduced  by  the  plaintiff  that  in  or  about  1873  the  Maharaoof 
Eota  had  invited  the  British  Government  to  provide  for  the  doa 
administration  of  the  Eota  State  promising  to  abide  by  whatever 

*  First  Appeal,  No.  163  of  1878,  from  a  decree  of  Maolvi  Maq^od  Ali  Uis, 
Suhordinate  Judge  of  Ag>»i  dated  tbe  22ad  August,  1878. 
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arrangements  might  be  made  for  that  purpose.    Accordingly  the 
Ciovernor-General  in  Council  appointed  one  Nawab  Sir  Fs^iz  Ali 
ILhan^  K.C.S.I.,  minister  for  the  Kota  State,  whose  powers  were 
thus  defined  in  ihe  letter  appointing  him,  addressed  to  him  by  the 
A^nt  of  the  Governor-General  in  Council  in  Riyputana,  dated 
ihe  5th  February,  1874 :     You  are  invested  with  full  powers  of 
administration,  subject  only  to  the  general  advice  and  control  of 
the  Political  Agent,  Harauti,  and  myself:  you  will  refer  to  us  in 
any  matters  of  difficulty  and  importance :    His  Excellency  the 
Viceroy  and  Governor-General  further  deems  it  indispensable  that 
Hia  Highness  the  Maharao  of  Kota  should  be  absolutely  prohibited 
from  interfering  with  or  thwarting  your  proceedings:  that  His 
Highness  should  receive  a  suitable  allowance  for  his  support : 
that  all  debts  in  future  contraoted  by  His  Highness  should  be 
treated  as  unauthorised  and  irrecoverable:  that  His  Highness 
Rhonid  have  no  power  whatever  to  tamper  with  the  revenues  of  the 
Btate  :  that  your  proceedings  as  minister,  when  concurred  in  by 
tlie  Political  Agent  and  myself,  shall,  if  necessary,  be  enforced  by 
the  British  Goveromout :  that  the  appointment  of  subordinate 
officials  shall  be  left  to  my  discretion,  and  that  any  member  who 
may  be  associated  with  you  in  the  administrati^^  n  of  the  Kota  State 
shall  be  in  subordination  to  you  and  bound  to  execute  your  require- 
^nents."    In  December,  187t>,  the  Governor-General  in  Council 
appointed  Major  P.  W.  Powlott  to  the  charge  of  the  Kota  State 
in  the  room  of  Nawab  Sir  Faiz  Ali  Khan,  K.C.S  J. 

The  first  issue  for  trial  framsd  by  the  Subordinate  Judge  was, 
"  Regard  being  had  to  the  administration  of  the  Kota  State,  is  the 
snit  brought  by  the  Political  Agent  and  Superintendent  enter- 
tainable  or  not"  ?  The  Subordinate  Judge  held  on  this  issue 
that  the  suit  so  brought  was  entertaiuable.  His  reasons  for  so 
holding  appear  from  the  following  extract  from  his  judgment 
^'  The  papers  relating  to  the  appointment  of  the  said  officer  show- 
that  the  arrangement  regarding  the  management  of  the  Kota 
Btate  was  made  in  a  special  manner  with  the  sanction  of  His 
Excellency  the  Viceroy  and  Governor-General  of  India  in  Council ; 
that  a  sum  of  money  has  been  fixed  for  the  personal  expenses  of 
the  Rajah ;  and  that  he  has  nothing  to  do  with  the  administration  of 
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1880  {he  State/ which  is  in  every  respect  governed  by  the  Agent  and 
GiBDuiRi  Superintendent,  subject  to  the  supervision  of  the  Government  of 
Das.  India.  There  is  no  law  t>r  ruling  which  would  lead  me  to  hold 
PowLKTT.  the  suit  to  have  bees  illegally  brought  in  the  nan^e  of  the  Agent 
and  Superintendent,  nor  is  there  any  ground  for  making  such  a 
presumption^  inasmuch  as  it  would  be  t^learly  improper  to  judge 
of  the  Hajah,  who  is  au  intelligent  person  and  attained  the  age  of 
majority,  according  to  those  ordinary  persons  to  whom  the  law  is 
applicable.  Even  in  the  cases  of  the  minor  chiefs  whose  states 
are  managed  by  A.^i^ects  under  the  supervision  of  the  Q^vemment 
of  India,  suits  are  not  prohibited  to  be  brought  in  the  names  of 
those  Agents  ;  moreover,  the  powers  vested  in  the  present  Agent  of 
Kota,  who  in  addition  to  the  usual  title  of  Agent  bears  the 
6pecial  title  of  Superintendent,  and  in  the  letter  of  his  appoint- 
ment absolute  powers  are  granted  to  him,  must  be  considered  to  be 
4Ar  »itperior  to  those  vested  in  the  other  Agents.  Consequently,  as 
he  can  discharge  all  the  important  and  intricate  bosiness  of  the 
/State  under  the  powers  vested  in  him,  and  is  in  every  r^pect 
responsible  for  it,  there  is  no  reason  why  he  ^honld  net  institata 
ihis  suit,  which  is  brought  onl^  for  the  benefit  of  the  Staite,  in  his 
own  name.  Now,  ae  far  as  I  can  see,  I  think  the  ssit  is  properly 
brought  in  the  name  and  designation  used  in  the  plaint,  and  con- 
sidering all  the  procedure  of  the  Civil  Courts,  there  appears  to  bo 
no  harm  at  present  or  in  future  in  passing  a  decree  in  that  name." 
The  Sdbordinate  Judge  eventually  gave  the  plaintiff  a  decree  for 
the  immoveable  property  claimed. 

The  defendant  appealed  from  this  decree  to  the  High  Coort, 
contending  that  the  suit  had  been  instituted  ia  the  name  of  the 
wrong  person  and  was  consequently  not  maintainable. 

^r.  Howard,  Mr,  Chatterji^  and  Munshi  Sukh  Ram^  for  the 
appellant, 

Mr.  Colviiiy  the  / unior  Qovenvnent  Pleader  (^Babu  Dwarka 
Aa/A  Banarji),  and  Pandit  Nand  Lai,  for  respondent 

The  following  judgments  were  delivered  by  the  Court : 
Stcart,  C.  J.— This  appeal  must  be  allowed.    Indeed,  no 
serious  attempt  was  made  at  the  hearing  before  us  by  the  counsel 
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for  the  respondent  to  support  the  judgment,  and  I  must  express 
my  surprise  and  disappointment,  that  so  experienced  an  officer  as 
the  then  Subordinate  Judge  of  Agra  should  have  been  content  to 
have  given  such  reasons  as  he  assigns  in  his  judgment  for  holding 
that  the  suit  in  this  instance  had  been  properly  laid.    It  is  not 
pretended  that  the  Rajah  is  a  dbqualltiod  proprietor  under  tho 
Court  of  Wards,  or  that  he  has  been  in  any  respoot  divested  of  his 
rights  of  property  over  his  estate  ;  and  as  for  the  suggestion  that 
the  position  assumed  by  the  Government  of  India  and  its  Political 
Agent  in  this  suit  could  be  justified  as  an  act  of  State,  such  a  con- 
tention cannot  for  one  moment  be  admitted.    The  claim  for  inter- 
ference on  the  part  of  the  Qovernment  of  India^  whether  in  its 
own  name  or  in  that  of  its  Political  Agent,  is  one  based  entirely 
on  a  correspondence  shewing  the  necessity  of  tho  management  and 
administration  of  the  estate  being  for  a  time  taken  out  of  the  hands 
of  the  Rajah,  and  he  bimself  no  doubt  acted  wisely  in  applying  to 
the  Government  for  assistance  in  his  troubles.    But  it  is  a  very 
different  thing  to  say  that  such  management  and  administration 
gave  the  Government,  not  only  the  power  to  admiuister  the  esbite 
for  the  benefit  of  the  Rajah,  but  to  deprive  him  of  his  right  and  title 
in  it  and  his  dominion  over  it,  to  such  efiect,  that  the  Government 
could  by  itself,  or  by  any  of  its  officers,  deal  with  it  and  with 
parties  indebted  to  it  a^  if  it  was  the  Government's  own  indepen- 
dent property.    For,  however  large  the  power  of  the  Government 
might  be  in  the  way  of  administration  and  management,  the  right 
to  the  estate  itself  anJ  every  part  of  it,  tho  title  to  tlie  estate  and 
all  that  constitutes  a  jus  in  re  in  regard  to  it,  remained  in  and  was 
inherent  in  the  Rajah  himself^  and  such  a  suit  as  the  present  could 
only  be  brought  in  his  own  name,  by  which  means,  and  by  which 
means  alone,  could  his  consent  as  the  true  plaintiff  bo  made  to 
appear  on  the  face  of  the  record.    In  such  a  case  the  Government 
of  India  neither  have  themselves,  nor  can  they  delegate  to  others, 
any  larger  powers  than  those  that  oould  be  given  to  any  other 
administrator  or  manager  ;  and  the  principle  on  which  this  view 
of  the  case  rests  is  that  no  man  who  is  sui  juris  can  be  deprived 
of  his  property,  for  a  single  moment,  or  for  any  purpose  whatever, 
excepting  by  his  own  deliberate  consent  and  act,  such  an  act  on  his 
part  as  would  in  law  have  the  effect  of  at  once  divesting  himself  of. 
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and  investing  his  transferee  with^  his  estate.  No  doubt  the  services 
agreed  to  be  given  to  the  Hajah  on  his  own  application  were  most 
important  and  likely  to  be  very  beneficial  to  himself  and  his  pro- 
perty, but  the  estate  has  still  remained  his,  and  is  his,  and  his  ahme, 
and  his  name  alone  can  be  used  in  all  judicial  proceedings  connected 
with  its  administration.  As  for  Major  Powlett^  he,  as  Political 
Agent  and  Superintendent  of  the  estate  under  the  orders  of  the 
Government  of  India,  has  simply  no  locus  standi  wliatever,  nor 
could  he  be  allowed  to  represent  the  Government  of  India,  in  sudi 
a  suit,  even  if  that  Government  had  itself  a  better  title  than  it  has. 

The  appeal  is  allowed  and  the  suit  is  dismissed  with  costs  in 
both  Courts. 

Pearson,  J.— The  property  in  suit  is  claimed  as  belonging 
to  the  Kota  estate,  and  the  claim  is  based  on  the  proprietary 
right  of  the  Rajah  of  Kota.  If  be  be  the  proprietor  of  the  property 
the  subject  of  the  claim,  he  should  have  been  the  plaintiff  in  the 
suit ;  on  the  other  hand,  if  his  right  and  interest  therein  has  passed 
to  the  Government  of  India,  the  Government  of  India  should  be 
the  plaintiff.  The  Political  Agent  and  Superintendent  of  the  Kota 
Baj  does  not  profess  to  have  any  such  proprietary  right  and 
interest  in  the  property  as  to  entitle  him  to  sue  as  plaintiff  for 
its  recovery.  The  suit,  as  brought,  must  be  dismissed,  and  the 
appeal  decreed  with  costs. 

Appeal  allowed. 


FULL  BENCH. 

F9bru€uy  9. 

Before  Sir  Pohtri  Stuart ,  Kt.,  Chief  Justice,  Mr,  Justice  Pearson,  Mr.  Justiee 
Spankie,  Mr,  Justice  Oldfidd,  and  Mr.  Juslics  Straight. 

EMPKESS  OF  INDIA  r.  SRI  LAL  and  otueks. 

Act  XLVoJ  1860  (Penai  Code),  ss,  372,         Buying  or  setting  minor  for  tie 
purpose  of  p^'ostUution,  <frc. 

Ck;rtain  persons,  falsely  repreaenting  that  a  minor  girl  of  a  low  casto  was  a 
member  of  a  higher  caste,  indaced  a  member  of  sach  higher  caste  to  take  her  in 
marriage  and  to  pay  money  for  her  in  the  full  belief  that  aach  representation  wts 
true.  Held, per  Stuart,  C.  J  ,  that  such  persons  could  not  be  convicted,  on  these 
facta,  of  offences  under  ss.  372  and  373  of  the  Indian  Penal  Code.  Per  Owsimvh 
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J.  and  STR4IQUT,  J.,  that,  if  snch  girl  was  disposed  of  for  the  purpose  of  marriage,  iggQ 

it  could  not  be  said,  because  the  marriage  might  be  iaralid  under  Hindu  law,  that  _ 

sQcb  persons  acted  with  the  intcntiou  that  she  should  be  employed  or  used  for  the    Kmpbiss  or 

purposes  of  prostitution  or  for  any  unlawful  and  immoral  purpose,  or  that  Im>ia 

ibey  knew  it  to  be  likely  that  she  would  be  employed  or  used  for  such  purpose,      gm  £,^1^ 

and  consequently  they  could  not  be  con? icted  of  an  offence  under  those  sections. 

Per  Pbabson,      and  Spankib,  J.,  that,  such  girl  baring  been  disposed  of  for  the 

purpose  of  marriage,  a Itbongh 'the  marriage  might  be  objectionable  under  Hindu 

law,  it  did  not  appear  that  it  was  wholly  luYatid,  und  therefore  such  intent  or 

knowledge  oou  d  not  oertainly  be  presumed,  and  such  persons  could  not  be  con?icted 

of  offences  under  those  sections. 

This  was  a  reference  to  the  Full  Bench  by  Straight,  J.  The 
facts  out  of  which  the  reference  arose  and  the  point  of  law  referred 
are  stated  in  the  order  of  reference. 

Straiqht,  J. — These  are  appeals  against  a  series  of  convictions 
by  the  OfRciatiog  Sessions  Judge  of  Gorakhpur.  The  appellants 
were  charged  under  ss.  372  and  373  of  the  Penal  Code*  The  evi* 
dence  establishes  that  they,  by  falsely  representing  certain  girls 
of  the  Baniah,  Dome  and  other  castes  to  be  members  of  Kayasth, 
Bajput,  and  Ahir  families  induced  a  number  of  Eayasths,  Raj- 
puts, and  one  Ahir  to  take  these  girls  to  wife  and  to  pay  money  for 
them  to  the  appellants  in  full  belief  that  the  representation  was 
true.  The  question  I  have  to  refer  for  the  decision  of  the  Full 
Bench  is  whether  under  such  circumstances  the  convictions  on 
88.  372;  873,  Penal  Code,  can  properly  stand 

The  Junior  Government  Pleader  (  Babu  Dwarka  Nath  Hanarjij^ 
for  the  Crown. 

The  accused  persons  were  not  represented. 

Stuabt,  C.  J.— On  the  facts  as  stated  to  us  in  this  reference 
and  as  explained  at  the  hearing,  it  is  quite  clear  that  the  convic- 
tions tinder  ss.  372  and  373  cannot  stand.  The  offence  apparently 
committed  by  the  accused  was  cheating.  There  can  be  no  doubt  of 
the  immorality  of  the  purpose  and  motive  on  the  part  of  the  accus- 
ed, but  I  hesitate  to  say  that  their  conduct  was  unlawful  in  any 
absolute  sense.  On  discovery  the  girb,  who  by  fraud  had  succeeded 
in  becoming  wives,  and  who  had  in  the  meantime  communicated 
loathsome  disease  to  the  unfortunate  men  who  hud  married  theui, 
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1880  were  turned  Oixi  of  their  so-called  husbands'  house**,  an  J  it  would 
,  appear  from  what  was  stated  at  the  liearinof  that  their  course  of 

^MPBBSS  OF        /  *^  .  ° 

I.NDiA       life  thereafter  was  that  of  prostituiion,  so  that  what  begHO* 
Sai  Lal.      fraud  to  the  hosbftnds  has  ended  in*  the-  )>ormanent  degradaiton  of 
the  wives  themselves^    Again,  the  girls  appear  to  have  been  parties 
to  the  fraud  committed  on  their  htt^baufia^  having  been  dtily 
tructed  beforehand  by  the  accused  as  to  the  part  thoy  were  to  play 
and  the  deoeit  they  were  to-  practise  o4i  the  unhappy  men,  and  they 
acted  the  part  »o  well  tliat  the  ceremony  of  marriage  was  gone- 
through  without  any  suspicion-  being  entertained  that  anything 
was  wrong.    Tbit  this  &tate  of  things  could  not  be  reached  by  any 
law,  civil  or  crimjntiT,  I  hesitate  to  afHiria.    The  appellants  ia  tha 
present  case  might  have  been  tried  for  cheating  under  s*  415  of 
the  Penal  Code,  and  I  am  inclined  to  think  that  a  very  strong^ 
argument  might  be  maintained  in  support  o(  the  opinion  that  these 
girls,  wives  though  they  be,  were  guilty  of  al>etmcnt  and  conspiracy,^ 
within  the  scope  and  meaning  of  s.  107.    The  conviction!*,  however, 
under  ss.  972  and  316  were^  alto'^cther  mistaken,  and  sliould  be  set 
aside.  ^ 

Pjcarson^  J. — If,  as  I  understand  tlic  referring  order  to  moan,, 
the  evidence  establishes  no  more  than,  this,  that  the  appellants,  ^*by 
falsely  representing  cerUun  girls  of  the  Bauiah,  Dome  and  other 
low  castes  to  be  members  of  Kayasth,  Rajput,  and  Ahir  families,, 
induced  a  number  of  Kayasths,  Rnjputs,  and  one  Ahir  to  take 
these  girls  to  wife  and  to  pay  money  for  them  to  the  appellants  in 
full  belief  that  the  representation  was  true",  then  I  am  clearly  of 
opini  m  that  they  caiuiot  be  convicted  of  the  offence  defined  ia 
8.  372,  Indian  Penal  Code.  For  conviction  of  that  offence  it  must 
be  proved  that  the  accused  intended  that  the  minor  slionld  l>e  em- 
ployed or  used  for  the  purpose  of  prostitotion  or  for  some  unlaw- 
ful and  immoral  purpose^  and  knew  it  to  be  Kkely  that  tlie  mfnor 
would  be  so  employed  or  used.  Not  only  are  we  givea  to  under- 
stand that  evidence  of  such  intent  or  knowledge  is-wantii^ ;  but  it 
would  seem  that  under  the  circumstances  such  intent  or  know- 
ledge cannot  certainly  be  presumed.  The  girls  were  disposed  of 
for  the  purpose  of  being  married,  and,  although  the  marriages 
might  have  been  objectionable  under  Hindu  law  on  the  ground 


Digitized  by  Google 


V^>I,-  II.]  ALLAflABAD  SEUIK8.  ggy 
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4»ie8  to  them,  it  does  not  appear  that  they  would  have  been  wbollv  " 
-i-imi/r  "      Emprrss  OF 

invalid     llie  onence  of  which  the  appellants  were  apparently  India 

guilty  was  cheating  as  defined  in  s.  415,  Indian  Penal  Code.  Sri  Lal. 

Spa'KKIe,  J. — I  concur  in  the  opinion  of  Mr.  Jnstice  Pearson. 

Oldfield,  J.— Tf  the  accused  intended  bond  fide  that  the  girls 
should  be  taken  in  marriage,  althougli,  by  reason  of  difference  of 
caste,  no  legal  marriage  niiglit  take  place  under  Hindu  law  (and 
on  this  point  it  is  unnecessary  to  give  an  opinion),  yet  the  accused 
Tvill  not  be  gnilty  of  an  offence  under  ss.  372  and  373,  Indian  Penal 
Code,  for  it  cannot  be  said  that  they  acted  with  intent  that  the 
girls  should  be  employed  or  used  for  purpose  of  prostitution  or 
for  any  unlawful  and  immoral  purpose,  or  that  they  knew  it  to  be 
likely  that  they  would  be  employed  or  used  for  such  purpose.  The 
reference  does  not  require  us  to  go  further  in  our  reply  or  to  say 
what  offeiM^e  under  the  Penal  Code  the  accused  may  have  com- 
mitted. 

Straight,  J.  -  Upon  the  question  1  ha^e  submitted  to  the  Full 
Bench  in  this  reference,  I  am  of  opinion,  that  the  convictions  under 
89.  372  and  373  cannot  be  sustained.  The  main  object  and  real 
intent  of  the  accused  was  to  get  money  and  the  representations 
made  were  merely  the  means  to  that  end,  I  do  not  think  it  can 
be  said,  that  the  prohibited  act  was  done  with  the  intent,  that  the 
minor  should  be  used  for  an  "  unlawful  and  irarooral  purpose." 
All  the  false  statements  were  directed  to  convincing  the  proposed 
purchasers  of  the  girls  of  their  caste  qualifications  for  marriage^ 
and  the  Sessions  Judge  specifically  found  that  the  buyers  were 
deceived.  This  is  clear  from  the  fact,  that  in  each  case  the  cere- 
mony of  marriage  was  gone  through  with  ail  the  accustomed  for- 
malities attending  such  proceedings,  and  it  is  equally  plain,  that 
the  accused,  never  contemplating  that  discovery  of  their  frauds 
would  take  place,  intended,  that  the  girls  should  live  as  the 
wives  of  their  purchase!  s.  It  was  contended  by  the  Junior 
Government  Pleader,  that,  as  in  point  of  fact  no  proper  or  recog- 
nizable marriage  could  take  place  between  persons  of  these  differ- 
ent castes,  the  accused  mast  be  assumed  to  have  intended  the 
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nniural  consequences  of  their  acts,  namely,  that  tlio  nitimate  posi- 
tion of  the  girls  would  be  that  of  mere  mistresses.  Even  if  this  be 
so,  which  I  very  much  doubt,  it  cannot  be  said,  that  thai  is  an 
**  unlawful  and  immoral  purpose."  It  may  be  immoral,  but  it  is 
impossible  to  say  it  is  unlawful.  The  mischief  aimed  at  by  these 
sections  was  traffic  in  female  minors  for  purposes  of  prostitution/* 
that  is,  in  its  perfectly  well-understood  sense,  *'or  for  any  unlawful 
and  immoral  purpose"  of  a  like  description.  But  here  a  form  of 
marriage,  no  matter  what  its  precise  oharacter  was,  was  gone 
through,  and  though  the  men  who  took  part  in  it  have  been  pun* 
isbed  by  being  put  out  of  caste  for  disregarding  ihe  rules  and 
regulations  of  their  community,  it  does  not  appear  to  me,  that  the 
girls  should,  for  the  purposes  of  the  law,  be  regarded  as  any  the 
less  the  wives  of  those  excommunicated  persons. 

Entertaining  the  views  I  do,  I  am  of  opinion  that  the  conric- 
tions  undt^r  ss.  372  and  373,  Penal  Code,  must  be  set  aside. 


APPELLATE  CIVIL. 

Febntaiy  11.  * 

-  Before  Mr.  Justice  Spankie  and  Mr,  Justice  Straight. 

JANKI  DAS  (.Defbndant)  v.  BADRI  NATH  (Plaiwtipj).* 

Suit  for  money  charged  on  Immoveabfe  Property — Jurisdiction — Mortgage-^ First 
and  second  mortgages- -Sales  in  execution  of  decrees  enforcing  mortgages — A  uciion- 
purchasers. 

Held  that  a  suit  for  luonpy  chnrgcd  on  immoTcable  property  in  which  the 
money  did  not  exceed  Ki».  1,000,  although  the  value  of  the  immoveable  pro{iertj  did 
exceed  that  sum.  was  cognizable  by  a  Munsif,  such  property  l>eing  situate  within  the 
local  limits  of  his  jurisdiction. 

Certain  immoveable  property  was  sold  on  the  same  day  in  the  execution  of  two 
decrees,  one  of  which  enforced  a  charge  upon  such  property  created  in  1864  and  the 
other  a  charge  created  in  1867.  Held  that  the  purchaser  of  such  property  at  the  tale 
in  the  execution  of  the  decree,  which  enforced  the  earlier  charge,  was  entitled  to  the 
possession  of  such  property  in  preference  to  the  purchaser  of  it  at  the  nde  in  the 
execution  of  the  decree  which  enforced  the  laVir  charge,  notwithstanding  the  latter 
had  obtained  possession  of  the  property  in  rirtue  of  his  purchase.  AJoodkga  PerJkad 
T.  Moracha  Kooer  (1)  distinguished. 

*  Second  Appeal,  No.  785  of  1879.  from  a  decree  of  II.  Lushington  Esq.,  Judge 
of  Allahabad,  dated  the  6th  May,  1879,  reversing  «  decree  of  Q.  £.  Knox^  £tq., 
Sabordiaate  Judge,  dated  the  24th  December,  1878. 

(1)  26  W.  R.,  254. 
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On  the  14th  November,  1864,  one  Ohotay  Lai  executed  a  bond 
in  favour  of  Munni  Bibi  in  which  he  promised  to  pay  her  Hs.  500  "j^^^J^T^IT' 
with  interest  at  two  per  cent,  per  mensem  within  two  years,  and  in 
which  he  hypothecated  his  proprietary  interests  in  a  certain  house, 
situate  at  Allahabad,  as  collateral   security  for  such  payment. 
On  the  24th  June,  1867,  Chotay  Lai  executed  a  bond  in  favour 
of  Janki  Das,  the  defendant  in  this  suit,  in  which  he  promised 
to  pay  him  Rs.  1,800  with  interest  at  one  per  cent,  per  mensem 
within  seven  years,  and  in  which  he  hypothecated  a  moiety  of 
the  same  house  as  collateral  security  for  such  payment.  Munni 
Bibi  sued  Chotay  Lai  on  her  bond,  in  the  Court  of  the  Munsif  of  Al- 
lahabad, for  Us.  720,  and  obtained  a  decree  on  the  9th  March,  1872, 
giving  her  a  lien  on  the  hypothecated  property  for  that  amount. 
Janki  Das  subsequently  sued  Chotay  Lai  on  his  bond  in  the 
Court  of  the  Subordinate  Judge  of  Allahabad,  and  obtained  a 
decree  on  the  Ist  August,  1874,  giving  him  a  lien  on  the  hypothe- 
cated property  fur  the  amount  of  the  decree.    On  the  10th  Decem- 
ber, 1877,  a  moiety  of  the  house,  being  the  interest  of  Chotay 
Lai  theiein,  was  put  up  for  sale  in  the  execution  of  Munni  Bibi's 
decree  under  the  order  of  the  Munsif,  and  was  purchased  by  the 
plaintiff  in  this  suit,  Badri  Nath.    On  the  same  day  the  same  pro- 
perty was  put  up  for  sale  in  the  execution  of  Janki  Das'  decree 
under  the  order  of  the  Subordinate  J udge  and  was  purchased  by 
Janki  Das,  who  obtained  possession  of  the  property  in  virtue  of 
his  purchase.    Badri  Nath,  on  endeavouring  to  obtain  possession 
of  the  property  in  virtue  of  his  purchase,  was  resisted  by  Janki 
Das.    On  his  complaint  the  Munsif  inquired  into  the  matter  of 
the  resistance  and  made  an  order  against  him.    He  accordingly 
brought  the  present  suit  against  Janki  Das  to  establish  his  right 
to  the  possession  of  a  moiety  of  the  house.    The  defendant  stated 
in  his  defence  to  the  suit  as  follows :  — Chotay  Lai,  the  judgment- 
debtor  and  original  owner  of  the  house  in  dispute,  was  indebted 
to  several  creditors :  to  defraud  those  creditors  of  their  just  dues 
and  to  secure  his  house  from  attachment,  he  executed,  without  con- 
sideration or  any  money  paid,  under  false  language  and  with  dis- 
honest intent,  a  bond  in  favour  of  Munni  Bibi,  his  sister :  this  bond 
after  execution  and'registration  he  kept  in  his  own  possession  :  as 

99 


Digitized  by  Google 


Janki  0A8 

V. 

Badri  Nath 


700  THE  INDIAN  LAW  REPORTS.  [VOL.  IL 

1880  soon  as  the  creditors  came  down  upon  him  he  borrowed  from  Bam 
Prasad,  brother  of  the  defendant,  Bs.  1,000,  through  Munni  Bibi, 
and  executed  a  bond  for  the  same  :  this  bond  bears  date  24th  June, 
1867  :  a  short  time  before  the  date  for  paying  this  bond  fell  due,  he 
got  Munni  Bibi  to  bring  a  case  against  bim  founded  upon  the  bond 
in  her  favour  and  caused  a  decree  to  be  passed  against  him  on  the 
9th  March,  1872:  Munni  Bibi,  her  mother,  and  the  judgment- 
debtor  himself  hare  told  many  persons  that  the  bond  in  favour  of 
Mnnni  Bibi  was  written  only  to  keep  the  property  from  attachment 
and  that  no  consideration  ever  passed  for  the  same  :  as  the  bond 
upon  which  the  decree  was  passed  under  which  plaintiff  eventually 
became  a  purchaser  was  one  without  consideration  and  collusive,  it 
follows  that  rights  resting  upon  the  auction  under  such  circum- 
stances can  bear  no  comparison  with  defendant's  claim,  which  is  a 
just  one  and  free  from  all  taint  of  collusion:  further  the  plaintiff 
by  another  act  of  collusion  caused  the  house  to  fetch  at  auction  a 
much  lower  sum  than  it  was  really  worth". 

The  issues  fixed  by.  the  Subordinate  Jndge  were(i),  Which  of 
the  two  decrees  confers  a  prior  right  upon  the  purchaser,  and  <ii), 
Was  the  decree  passed  by  the  Munsif  of  Allahabad  on  the  9tb 
March,  1872,  one  within  the  jurisdiction  of  that  Court  The 
insubordinate  Judge  dismissed  the  plaintiff's  claim  for  the  reaaons 
stated  in  the  following  extract  from  bis  judgment : — ^  In  this  case 
the  rival  applicants  for  possession  of  the  same  half  of  a  house  situate 
in  the  city  of  Allahabad  are  Bad ri  Nath  and  Janki  Das.  They 
base  their  claims  upon  a  purchase  at  open  auction  held  by  two 
different  Civil  Courts  on  one  and  the  same  day.    There  is  no 
evidence  tendered  to  show  whether  there  was  any  priority  of  time 
in  the  sale.    It  is,  however,  undisputed  that  Janki  Das  was  the  first 
to  obtain  possession  and  that  he  has  been  in  possession  ever  since. 
Being  a  possessor  with  a  title  it  is  incumbent  upon  the  plaintiff  to 
show  that  he  has  a  better  title  under  which  to  demand  the  re-coD- 
veyance  of  the  property  from  defendant  to  himself.    The  position 
in  which  defendant  stands  is  briefly  this.    There  has  been  a  puUic 
avowal  of  a  sale  between  the  Civil  Court  as  agent  for  the  judgaieai* 
debtor  and  the  defendant  as  vendee.    The  transfer  was  at 
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complete.    It  was  perfected  by  possession^  and  the  defendant  oan  i^so 
now  only  be  compelled  to  re-convey  to  a  prior  vendee.    If  the  j^,,,^, 
plaintiff  coald  show  sach  priority  he  ought  to  have  done  so. 
Instead  of  this  he  has  confined  himself  to  showing  that  the  decree 
uoder  which  he  purchased  proceeds  from  a  bond  of  an  earlier 
date  than  the  bond  which  led  to  the  execution  and  sale  under 
which  defendant  purchased.    There  might  have  been  some  object 
in  this  had  he  been  striving  to  establish  a  charge  upon  the  property 
in  dispute.    The  bond  was  not  in  his  favour,  but  in  favour  of 
Munni  Bibi,  and  even  to  her  it  gave  only  a  lien  upon  the  house 
hypothecated  therein.    The  document,  which  stands  upon  the 
file  as  exhibit  A,  shows  that  the  mortgage  in  favour  of  the  lady  was . 
a  simple  mortgage  in  which  the  borrower  bound  himself  personally 
for  the  repayment  of  the  loan  with  interest,  and  pledged  his  land  as 
a  collateral  security  for  such  repayment.  Under  such  a  mortgage,  as 
Mr.  Macpherson  (1)  shows,  the  mortgagee,  having  obtained  a 
decree,  proceeds  in  execution  to  sell  the  land  and  out  of  the  proceeds 
of  the  sale  to  satisfy  his  claim. 

Munni  Bibi^s  right  was  nothing  more  than  a  right  to  certain 
money  with  interest.  She  never  had  possession  of  the  land,  nor 
could  she  ever  obtain  possession  unless  she  proceeded  at  the  sale  to 
become  the  vendee.  Nor  was  her  position  altered  by  the  decree 
which  was  correctly  given  in  the  first  instance  against  the  person 
of  the  mortgagor.  We  come  lastly  to  the  sale,  and  here  for  the 
first  time  we  have  a  starting  of  possession  in  favour  of  plaintiff 
against  the  vendor.  It  has,  however,  been  already  shown  that,  for 
all  that  has  ever  been  shown  to  the  Court,  the  plaintiflTs  and  de- 
fendant's starting  point  were  one  and  the  same  ;  any  how,  the  de- 
fendant being  in  possession,  plaintifi^  must  show  his  priority.  The 
burden  being  upon  him  and  not  having  been  discharged,  the  Court 
finds  the  first  issue  against  him. 

As  regards  the  second  issue,  it  is  unnecessary  here  to  enter 
into  the  grounds  upon  which  the  Court  holds  it  has  cognizance. 
The  plaintiff  maintains  the  Court  has  cognizance  and  the  Court 
agrees  with  him  on  the  point.    Having,  however,  found  against 
(1)  Macpherson  on  Mortgagee,  2d  Ed.  p.  IS. 
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him  on  the  first  issue  there  is  no  need  to  pursue  this  issue 
further." 

On  appeal  by  the  plaintiff  the  lower  appellate  Court  held  that 
he  was  entitled  to  the  possession  of  the  property  in  suit,  having 
purchased  it  at  a  sale  effected  to  discharge  a  lien  created  prior 
to  the  lien  in  discharge  of  which  the  sale  at  which  the  defendant 
had  purchased  was  effected. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Colviriy  for  the  appellant. 

Babus  Oprokash  Chandar  Mukarji  and  Ram  Das  Chakarhaliy 
and  Munshi  Rain  Prasad ^  for  the  respondent. 

The  judgment  of  the  High  Court  (Spankie,  J.  and  Straight, 
J.)  was  delivered  by 

Spankie,  J. — In  dealing  with  the  pleas  in  appeal  it  is  neces- 
sary to  see  what  was  the  defence  set  up.  It  was  briefly  as  fol- 
lows; that  Chotay  Lai  the  judgment-debtor  and  original  owner 
of  the  house  in  dispute  was  indebted  to  several  creditors,  and,  to 
defraud  them  and  secure  his  house  from  attachment,  he  dis- 
honestly executed  a  bond  hypothecating  the  house  to  Munni  Bibi, 
his  sister,  without  any  consideration,  the  transaction  being  alto- 
gether fraudulent.  He  retained  possession  of  the  bond,  but,  when 
pressed  by  his  creditors,  he  borrowed  from  Ram  Prasad^  the  bro- 
ther of  defendant,  Rs.  1,000,  through  Munni  Bibi,  and  executed  a 
bond  for  that  sum.  The  bond  is  dated  24th  June,  1867.  Before  the 
bond  fell  due  the  jqdgment-debtor  caused  Munni  Bibi  to  bring  a 
suit  against  him  founded  upon  the  bond  which  he  had  given  her, 
i^nd  on  the  9th  March,  1872,  a  decree  was  given  against  him. 

Now  the  plaintiff's  case  is  that  the  bond  under  which  the  decree 
was  executed  and  sale  in  his  favour  was  had  is  dated  14th  Novem- 
ber, 1864.  Both  plaintiff  and  defendant  are  auction-purchasers 
upon  the  same  day  in  execution  of  decrees.  The  decrees  are  of 
two  different  Courts.  The  plaintiff  purchased  in  execution  of  the 
decree  of  the  Munsif  upon  the  bond  dated  14th  November,  1864, 
and  the  defendant  purchased  in  execution  of  the  decree  of  tha 
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Subordinate  Judge  upon  the  bond  executed  on  the  24th  June,  '^^^ 
1867.    In  both  bonds  there  was  an  hypothecation  of  the  house  as  j^^k, 
security  for  the  payment  of  the  debt. 

The  Subordinate  Judfije  on  the  28th  November,  1878,  laid  down 
the  following  issue,  "  Which  of  the  two  decrees  confers  a  prior  right 
upon  the  purchaser."    On  the  18th  December  he  added  this  issue, 
Was  the  decree  passed  by  the  Munsif  of  Allahabad  on  the  9th 
Maroh,  1872,  one  within  the  jurisdiction  of  that  Court."  The  second 
issue  was  added  because  in  the  first  instance  the  property  was  valued 
at  Rs.  1,2C0  by  the  Munsif,  and  the  plaint  was  returned  by  him  on 
the  ground  that  the  claim  was  beyond  his  jurisdiction.    The  Sub- 
ordinate Judge  found  that  there  was  no  evidence  to  show  that 
there  was  any  priority  in  the  time  in  favour  of  one  auction 
purchaser  over  the  other.   But  Janki  Das,  defendant,  obtained  pos- 
session first,  under  his  sale,  and,  therefore,  as  Janki  Das  was  a 
purchaser  with  title,  the  plaintiff  was  bound  to  show  a  better  title, 
if  he  desired  to  secure  the  property  for  himself.    In  coming  to  a 
conclusion  upon  this  point  the  Subordinate  Judge  appears  to  have 
made  a  mistake  in  assuming  that  in  the  decree  of  the  9th  March, 
1872,  there  had  been  no  decree  against  the  property  hypothecated  as 
security  in  the  bond  dated  the  14th  November,  1864.    He  seems 
to  hold  that  the  plaintiff  failed  to  prove  any  priority  of  lien,  and,  as 
defendant  had  obtained  possession  in  execution  as  auction-purchaser, 
his  possession  could  not  be  disturbed.    The  Subordinate  Judge  did 
not  think  it  necessary  to  express  his  reason  for  holding  that  the 
Munsif  of  Allahabad  had  jurisdiction  in  the  suit  in  which  he  made 
the  decree  of  the  9th  March,  1872,  at  the  same  time  he  held  that 
there  had  been  jurisdiction.    The  first  Court  then  dismissed  tho 
suit  on  the  ground  that  plaintiff  had  established  no  title  as  against 
defendant.    In  appeal  the  Judge  reversed  the  decision  of  the  Sub- 
ordinate Judge,  and  decreed  the  claim  in  favour  of  plaintiff.  The 
lower  appellate  Court  held  that  the  decrees  were  not  money 
decrees,  but  both  had  been  made  in  suits  to  recover  money  by 
enforcing  the  security  hypothecated  in  the  bonds  upon  which  the 
claims  were  based,  and  that  priority  would  be  found  according  to 
the  dates  of  the  respective  bonds.    The  plaintiff  as  auction-pur- 
chaser in  execution  of  a  decree  against  person  and  property  hypo- 
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1880       thecated  in  a  bond  dated  14th  November,  1864,  would  thus  have 
'  Janki  Dab    *  IP^'^or  title  as  against  an  auction-purchaser  in  execution  similarly 
V.         situated  in  execution  of  a  decree  under  a  bond  dated  14th  June, 
1867,  tlie  sale  to  satisfy  a  prior  incumbrance  being  preferred  to 
that  satisfying  a  subsequent  incumbrance. 

The  first  plea  for  determination  is  the  fifth  in  the  memorandam 
of  appeal,  that  of  jurisdiction.  There  can  be  no  doubt  (assuming 
that  we  could  go  behind  the  decree  of  the  9th  March,  1872>  that 
IheMunsifhad  jurisdiction.  The  claim  was  for  money  and  to 
enforce  the  security,  the  property  hypothecated  being  wiUiin  the 
jurisdiction  of  the  Court.  The  cases  cited  by  defendant  appel- 
lant's counsel  do  not  apply.  The  Calcutta  Court  {Petition  of 
^  S,  J.  Leslie  (1)  )  has  ruled  that  a  suit  brought  upon  amort- 
gage  praying  for  a  decree  for  the  amount  due  under  it,  and  also 
that  in  default  of  payment  the  land  might  be  sold,  was  a  suit  for 
land  within  the  meaning  of  s.  15,  Act  VIII  of  1859,  and  was 
rightly  brought  in  the  Court  of  the  district  within  which  the  land 
is  situate.  The  question  there  was  one  of  territorial  jurisdiction  ; 
no  such  difficuUy  arises  in  this  case.  So  again  the  Full  Bench  deci- 
sion of  the  Presidency  Court  in  Surwar  Hossein  Khan  v.  Shahziida 
Gholam  Maliomed  (2)  does  not  affect  this  case,  for  in  that  suit 
the  question  was  one  of  limitation  which  does  not  arise  here.  Ad- 
mitting that  the  suit  is  one  to  enforce  a  charge  upon  immoveable 
property,  and  is  therefore  one  for  the  recovery  of  an  interest  in 
immoveable  property,  still  the  claim  is  to  enforce  that  charge  only 
to  the  extent  of  the  debt  due,  and  no  further.  The  property  could 
have  been  preserved  from  attachment  and  sale  by  payment  of  the 
debt  due,  which  with  interest  was  within  the  pecuniary  jurisdic- 
tion of  the  MunsiPs  Court.  The  plea,  therefore,  that  the  suit  upon 
which  the  decree  on  the  bond  dated  14th  November,  1864,  was  given, 
and  in  execution  of  which  the  plaintiff  became  the  auction-purchas- 
er, is  barred,  because  the  value  of  the  property  exceeded  Bs.  1,000, 
fails. 

As  to  the  other  pleas,  the  judgment  of  the  lower  appellate  Court 
decreeing  the  claim  in  favour  of  plaintiff-respondeui  appears  to 
be  sound,  and  in  accordance  with  the  practice  of  the  Courts. 
(1)  9  B.  L.      171.      (2)  B,  L.  R.,  F.  B  B.,  879. 
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The  precedents  cited  by  the  appellant,  Dayal  Jairaj  v.  Jivraj  1880 
Matansi  (1),  do  not  seem  to  apply.    There  is  no  question  here  of  ^ 
notice  or  no  notice  of  a  prior  incambraiice.    The  circumstances  v 
of  this  case,  such  as  they  are,  must  be  looked  at.    Here  there 
was  in  execntion  a  sale  of  the  same  property  twice  over  under  two 
different  decrees  of  two  different  Courts,  and  the  question  is  whe- 
ther the  auction-purchaser,  who  has  bought  the  property  sold  in 
execution  of  a  decree  charging  it  for  the  satisfaction  of  the  debt 
due  under  a  bond  of  much  earlier  date,  is  not  to  be  preferred  to 
the  auction-purchaser  iq  execution  of  a  decree  to  satisfy  a  more 
recently  executed  bond,  and  on  this  point  there  was  really  no  de- 
fence.   It  has  already  been  noticed  at  the  commencement  of  this 
judgment  what  was  the  defence  to  the  suit.    It  was  contended  that 
the  bond*on  which  plaintiff  relied  was  executed  fraudulently,  and 
that  the  bond  upon  which  defendant  relies  was  free  from  all  taint 
of  fraud  and  therefore  was  to  be  preferred  to  that  of  plaintiff.  It 
did  not  appear  to  be  denied  that,  if  the  plaintiff  oould  show  a  better 
title,  he  was  entitled  to  a  decree.    The  first  Court  under  a  mis* 
apprehension  as  to  the  nature  of  the  decree  holds  that  the  plain- 
tiff had  not  established  a  better  title  than  defendant  had,  and 
therefore  the  Subordinate  Judge  dismissed  the  claim.    The  Judge, 
correcting  the  error  of  the  Subordinate  Judge,  as  to  the  nature  of 
the  decree,  finds  that  the  lien  in  the  plaintiffs  case  was  of  a  date 
prior  to  that  of  the  Hen  in  the  defendant's  case,  and,  as  there  ap- 
pears to  be  nothing  contrary  to  law  in  this  finding,  our  interfer- 
ence is  not  required. 

The  purchaser  at  an  auction-sale  in  execntion  of  a  decree 
against  a  judgment-debtor  is  bound  to  satisfy,  all  charges 
on  the  estate  purchased  by  him  which  existed  at  the  time 
of  the  mortgage,  to  satisfy  which  the  property  was  sold.  I 
bare  not  found  any  cases  exactly  analogous  to  the  present 
which  is  somewhat  peculiar,  the  sales  being  simultaneous,  under 
different  decrees,  and  in  two  different  Courts.  But  the  prin- 
ciple above  noticed  may  be  applied  to  the  case,  and  as  both 
parties  purchased  the  property  at  auction  in  execution  of  decrees 
charging  it,  the  plaintiff's  title  appears  to  be  superior  to  that  of 
(1)  I.  L.  R.,  1  Bom.,  287. 
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the  defendant,  inasmuch  as  he  purchased  iu  execution  of  a  decree 
upon  a  bond  of  prior  date  to  that  which  was  the  foundation  of  the 
claim  that  led  to  a  decree  in  execution  of  which  defendant  pur- 
chased. The  earlier  possession  of  defendant  under  the  auction-sale 
was  simply  an  accident  arising  out  of  the  simultaneous  sales  in 
two  different  Courts.    I  notice  a  case  in  the  Presidency  Court, 
Ajoodhya  Pershad  v.  Moracha  Kooer  (1),  where  the  claims  of  both 
the  parties  were  on  bonds  specially  registered  under  ss.  52,  53, 
Act  XX  of  1866,  so  that  neither  decree  could  have  legally  imposed 
any  lien  on  the  j)roperty.    The  estate  was  sold  by  auction  on  two 
occasions  in  satisfaction  of  two  distinct  bonds,  and  the  person  who 
had  proceeded  on  the  later-dated  of  the  two   bonds,  but  who 
represented   the  earlier  auction-purchaser,  had  actually  taken 
possession  of  the  estate.    It  was  held  that,  though  in  a  properly 
brought  suit  between  the  parties  to  declare  the  property  liable  for 
the  amount  of  the  first  mortgage,  the  party  in  possession  would 
have  to  pay  to  secure  his  possession,  yec  fio  could  not  be  ousted  by 
the  opposite  party.    This  case  differs  from  the  present  one  in 
so  much  that  the  decrees  in  the  precedent  cited  must  be  regarded 
as  money-decrees,  whereas  in  the  present  case  both  decrees  charged 
the  property.    Moreover  in  that  case  the  sales  were  not  simulta- 
neous, but  one  occurred  on  25th  January,  1869,  and  the  other  on 
the  9th  March,  1869.    Here  it  appears  to  me  that  I  ought  to  con- 
sider what  would  hav«  been  the  eflPect,  if  by  accident  or  otherwise 
there  had  been  two  simultaneous  sales  in  execution  of  two  decrees 
charging  property  by  order  of  the  same  Court.    In  such  a  case 
effect  would  doubtless  have  been  given  to  the  auction-purchase 
under  the  decree  upon  the  older  lien,  and,  under  the  circum- 
stances of  the  case,  it  appears  to  me  that  the  plaintiff  is  entitled 
to  claim  possession  of  the  property,  and  that  the  sale  in  favour 
of  defendant  should  be  considered  of  no  effect  as  against  that 
in  favour  of  plaintiff,  and  his  possession  should  be  regarded  as 
not  having  been  acquired  under  any  good  title.    Here  again  I  - 
should  say  once  more  that  the  claim  was  not  resisted  by  the 
defendant  on  the  ground  of  his  title  being  superior  to  that  of 
the  plaintiff  under  the  sale^  but  mainly,  if  not  altogether^  on  the 

(1)25  W.B., 
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ground  that  the  decree  under  which  the  plaintiff  purchased  was 
a  decree  obtained  in  a  fraudulent  transaction  and  therefore  should 
have  no  force.  On  this  point,  if  it  be  allowed  that  we  could  go 
behind  a  decree  which  has  not  been  set  aside,  it  is  sufficient  to  say- 
that  the  Judge  has  found  that  the  defendant  declined  to  give  any 
evidence  in  support  of  the  plea  of  fraud.  As  he  asserted  the  fraud 
he  was  bound  to .  prove  it,  as  he  did  not  even  attempt  to  do  so, 
there  is  an  end  of  the  plea.  I  would  dismiss  the  appeal  and  affirm 
the  judgment  with  oosts. 

Appeal  dismissed* 


Before  Mr,  Justice  Spanhie  and  Mr,  Justice  Straight,  j  ggQ 

February  1 1 . 

8AWAI  BAM  CPi*AiifTiFF)  V.  GIR  PRASAD  SINGE  (Defendant).* 

Wrongful  dispoesBfsian  of  land — Compensation  for  vorongful  dispossetsioH'^Jurisdic' 
tion—Aet  X  VIII  ofWZ  (^.-  W,  P.  Rent  Act),  s,  95,  clauses  (m)  and  (n). 

In  an  estate  held  b j  5  as  a .  sub-proprietor  he  held  certain  land  with  a  right  of 
occupancy.  O,  the  samindar,  obtained  a  decree  against  5  in  a  Civil  Court  for  the 
possession  of  the  estate,  in  execution  of  which  he  ouatM  5  from  the  estate  includ- 
ing the  land  held  by  him  with  a  right  of  occupancy.  This  decree  baring  been  set 
aside,  S  recovered  the  possession  of  the  estate  including  such  land,  and  sued  G  in 
the  CiTil  Court  for  the  value  of  the  crops  standing  on  such  land  at  the  time  he  was 
ousted  from  it  by  O,  and  for  the  rents  of  a  portion  of  snob  land  which  O  had  let  to 
tenants  while  In  possession  of  it.  Held  that  tte  suit  was  cognisable  by  the  Civil 
Courts  (1)  and  that  G  was  liable  for  such  rents. 

In  the  year  1874  the  plaintiff  in  this  suit  was  in  the  possession 
of  a  certain  estate  paying  revenue  to  Government,  situate  in  the 
Aligarh  district,  of  which  the  defendant  was  the  proprietor.  At  the 
settlement  of  this  estate  in  that  year  a  dispute  arose  between  tlie 
plaintiff  and  the  defendant  as  to  the  nature  of  the  former's  posses 
sion.  On  the  21st  December,  1874,  the  Settlement  Officer  made  an 
order  which  declared  that  the  plaintiff  was  the  lessee  of  the  estate 
for  an  indefinite  term,  and  that  he  was  also  an  occupancy-tenant 
of  fifty-one  bighas,  ten  biswas,  of  land  comprised  in  the  estate.  The 
defendant  subsequently  instituted  a  suit  against  the  plaintiff  in 
the  GDurt  of  the  Subordinate  Judge  of  Aligarh,  for  his  ejectment 

•  Second  Appeal,  No.  991  of  1879.  from  a  decree  of  C.  W.  Moore,  Esq., 
Judi^e  of  Aligarh,  dated  the  2Sth  July,  1879,  modifying  a  decree  of  Maiiliri  Farid- 
iid*din  Ahmad,  Subordinate  Judge  of  Aligarh,  dated  the  29th  March,  1879. 

(1)  Sec  also  Kalian  Das  r.  Tika  Ram,  I.  L.  R.,  2  All.  137. 
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from  iho  estate  and  for  tbe  cancelment  of  the  Settloment  Ofitcer's 
order^  alleging  thai  the  lease  under  iTirbich  the  plaintiff  held  the 
estate  had  expired.  Be  obtained  a  decree  in  this  snit  on  the  29tb 
July,  1876.  On  the  31si  August,  1876,  in  the  execution  of  this 
decree,  the  plaintiff  was  ejected  from  the  entire  estate  including  the 
fifty-one  bighas,  ten  biswas,  of  land.  On  the  7th  December,  1877, 
this  decree  was  set  aside  and  the  defeadanVs  suit  dismissed  by  the 
District  Court,  on  appeal-  by  the  plaintiff,  which  decided  that  the 
plaintiff  held  the  estate,  not  as  a  lessee>  but  as  a  sub-proprietor 
under  a  perroaneni  tenure.  The  District  Court's  decree  was 
affirmed  by  the  High  Court  on  the  16th  May,  1878.  After  the 
passing  of  the  High  Court's  decree  the  plaintiff,  on  the  4tfa  July, 
1878,  recovered  the  possession  of  the  entire  estate.  He  subse- 
quently, in  November,  1878,  instituted  the  present  suit  agafnst  the 
defendant  in  the  Court  of  the  Subordinate  Judge  of  Aligarh,  ift 
which  he  claimed,  infer  alia^  (i)  the  value  of  the  crops  standing  on 
the  fifty-one  bighas,  ten  biswas,  of  land  at  the  time  the  defendant 
obtained  possession  of  such  land  in  the  execution  of  the  decree 
dated  the  29th  July,  1876,  alleging  thai  the  defemlani  had  appro^ 
priated  such  crops :  and  (ii)  the  rents  of  forty-eight  bighas  of  land, 
being  a  part  of  the  fifty-one  bighas,  ten  biswas,  before  mentioned, 
which  the  plaintiff  alleged  had  been  let  by  the  defendant  to  tenants. 
The  Subordinate  Judge  gave  the  plaintiff  a  decree  in  respect  of 
these  claims.  On  appeal  by  the  defendant  the  District  Judge  dis- 
missed the  suit  in  respect  of  these  claims  for  the  reasons  which 
appear  in  the  following  extract  from  Bis  decision  r— 

"  It  is  to  be  observed  that  the  plaintiff  in  this  suit  has  always 
had  two  different  rights  in  this  village ;  first,  his  rights  as  lessee  of 
the  zamindars,  secondly,  his  rights  as  an  occupancy- tenant  of  fifty- 
one  bighas,  ten  biswas,  of  land.  With  these  latter  rights  the  Ci\il 
Court  has  no  concern,  nor  has  any  order  been  passed  by,  or  any 
claim  been  made  in,  any  Civil  Court  throughout  these  proceedings 
which  could  affect  the  plaintiff's  possession  as  an  occupancy-tenant 
of  the  fifty-one  bighas,  ten  biswas,  of  land.  Tbe  Civil  Court's 
orders  have  always  had  referenC/C  to  the  zamindari  rights  held  by 
the  lessee.  It  follows,  then,  that  any  interference  with  the  plaintiff's 
rights  as  an  occupancy-tenant,  of  which  the  defendant  may  have 
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been  guilty,  was  made  by  the  defendant  as  zainindar  in  possession, 
and  had  no  warrant  of  the  Civil  Court  to  support  them.    It  is  clear 
nlso  that  the  defendant  was  in  possession  as  zamindar  from  August, 
1876.    It  appears  to  me  that,  when  in  August,  1876,  the  defendant 
tarned  the  plaintiff  out  of  his  occupancy -tenancy  and  seized  the 
standing  crops  on  the  lands  comprised  therein,  the  plaintiff  might 
and  should  have  made  applications  under  s.  95,  clauses  (m)  and  (n), 
of  Act  XVIII  of  1873.    Those  applications   should  have  been 
made  within  six  months  of  the  cause  of  action  (s.  96,  e.),  and  as  those 
applications  '  might  have  been  made',  no  other  Court  (s.  95^  can 
take  cognizance  of  the  matter  to  which  they  would  have  referred.  1 1 
is  nothing  to  the  purpose  to  say  that  the  plaintiff  was  awaiting  the 
end  of  the  litigation  in  the  Civil  Courts.    The  action  of  the  defend- 
ant in  seizing  the  crops  and  turning  plaintiff  out  of  his  cultivation 
was  always  wrongful.    It  has  not  become  so  only  under  the  Civil 
Court's  final  decree,  though  that  decree  may  throw  a  stronger  light 
on  the  wrong.    I  have,  therefore,  no  hesitation  in  deciding  that 
the  claim  on  account  of  the  standing  crops  is  not  cognizable  here, 
and  would  be,  in  my  opinion,  barred  by  limitation,  even  if  the  Court 
had  jurisdiction,  as  this  seizure  of  the  standing  crops  was  never 
ordered  by  the  Court  and  was  outside  the  litigation  between  the 
parties. 

^*  Turning  now  to  the  claim  of  the  plaintiff  to  the  rent  of  the 
*^kJiud'kasht*^  land,  no  doubt  the  defendant  had  the  right  to  collect  the 
rents  of  that  land  from  the  plaintiff  (if  the  defendant  had  not  ousted 
plaintiff),  as  long  as  he  (defendant)  was  in  possession  as  zamindar, 
and  now  that  defendant's  possession  as  zamindar  has  been  restored 
as  *  lessee,  the  plaintiff  is  entitled  to  receive  from  defendant  what 
defendant  was  entitled  to  collect  and  could  accordingly  have  collect- 
ed. The  lower  Court  has  found  as  a  fact  that  the  land  in  question 
was  let  by  the  defendant  in  1285  fasli  for  Rs.  175,  and  from  this 
fact  has  deduced  that  the  rent  for  the  rabi  of  1284  fasH  should 
have  been  Bs  72-14-0.  These,  however,  are  rents  which  the  defend- 
ant collected  from  tenants  at  will,  with  whom,  so  far  as  the  Civil 
Court  is  concerned,  he  had  no  right  to  deal  in  connection  with 
plaintiff's  "  khud-kashC^  land.  These  sums  in  fact  represent  the 
damage  resulting  to  plaintfff,  not  only  from  his  ejectment  from  his 
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lease,  but  also  from  his  "  khud-kasht^^  lands.  As  already  remarked 
by  this  Court,  the  Court  below  has  no  concern  with  the  latter 


Tbe  question  is  how  much  the  defendant  received  from  the 
land  {khud'kasht)  as  zamindar  and  by  virtne  of  the  rights  held 
to  be  his  by  the  Civil  Court. 

"  There  is  no  evidence  to  show.  In  fact,  as  regards  1284  faflli, 
if  the  plaintiff  is  to  be  believed,  defendant  received  nothing  but  the 
crops  standing  on  the  land,  a  matter  I  hare  already  disposed  of. " 

The  plaintiff  appealed  to  the  High  Court. 

Pandits  Ajudhia  Math  and  Sand  Lai,  for  tlie  appellant. 

Pandit  Biahamhhar  Sath  and  Munshi  Kashi  i  fasady  for  the 
respondent 

The  judgment  of  the  High  Court  (Spakkib,  J.,  and  StraighT| 
J.),  so  far  as  it  is  material  for  the  purposes  of  this  report,  was  as 
follows : — 

Spank  IE,  J.-  The  facts  of  tbe  case  are  very  clearly  set  forlh  by 
tbe  first  Court  in  the  elaborate  judgment  in  &vour  of  the  plaintiff. 
In  appeal  the  Judge  modified  the  first  Court's  judgment,  finding 
that,  when  plaintiff  has  been  dispossessed  from  the  lands  comprising 
his  occupancy-right  as  tenant,  he  should  have  made  an  application 
under  clauses  m)  and  (ti),  s.  95,  Act  XVIII  of  1873,  and,  as  this 
application  might  have  been  made,  the  Civil  Court  had  no  juris* 
diction  to  hear  this  part  of  the  claim,  which,  indeed,  if  the  Civil 
Court  could  have  entertained  it,  was  barred  by  limitation. 

It  is  contended  by  the  plaintiff  that  the  Civil  Court  had  full 
jurisdiction  :  the  plaintiff  in  bringing  this  suit  had  adopted  the  only 
course  open  to  him,  his  ejectment  having  been  carried  out  in  exe- 
cution of  a  decree  of  Court,  and  this  decree  having  been  subse- 
quently set  aside :  the  Judge  too  had  erred  in  holding  that  the 
claim  was  barred  by  limitation,  and  in  dismissing  the  claim  on 
account  of  the    khud-kasht^^  lauds. 

We  are  of  opinion  that  the  applications  referred  to  in  letters 
(m)  and  (n),  for  compensation  for  wrongful  dispossession,  or  for 
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recovery  of  possession  of  land  of  which  a  tenant  has  been  wrong- 
fully dispossessed^  do  not  apply  to  the  present  case,  in  whioh  there 
was  no  wrongful  dispossession  within  the  meaning  of  the  Bent 
Act^  and  that  the  claim  of  the  plaintiff  was  not  one  for  which  a 
remedy  was  available  under  s.  95  of  that  Act,  and,  therefore,  the 
Civil  Court  had  jurisdiction.  Holding  this  view,  it  follows  that 
the  limitation  of  s.  96  of  the  Rent  Act  does  not  apply.  So, 
we  think  that  the  Judge  was  wrong  in  dismissing  the  claim 
for  the  rent  of  the  khud-kasht''^  land  which  defendant  let  to 
tenants*  The  effect  of  the  decree  against  the  present  plaintiff, 
when  executed,  put  him  out  of  possession  of  the  entire  estate  which 
he  held  as  lessee,  and  defendant  took  possession  of  all  the  lauds* 
Therefore  plaintiff  is  olearly  entitled  to  a  refund  of  all  rents  to 
which  the  lessee  alone  had  a  claim,  if  he  had  choseuy  as  defendant 
did;  to  let  a  portion  of  his  sir. 

Appeal  allowed. 
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Before  Mr.  Justice  Pearson  and  Mr,  Justice  Straight, 

RAU  LAKHAN  RAI  (plainiiff)  v.  BANDAN  RAl  At^D^oTHeiis  (defskdants).* 

Vendor  and  Purchaser — First  and  Second  Purchasers. 

The  proprietor  of  certain  immoveable  property  oonreyed  it  first  to  one 
person  and  tlren  to  another.  The  first  purchaser  sued  the  vendor  and  the  second 
porchaaer  for  the  possession  of  the  property,  alleging  that  he  had  been  put  in 
possestioo  of  it  but  had  been  ousted  by  the  second  purchaser.  Held  that  the  first 
sale  was  not  void  by  reason  of  the  non-payment  of  the  purchase-money,  and  that, 
the  second  sale  being  invalid  as  having  been  made  by  a  person  who  had  no  rigbtfl 
and  interests  remaining  in  the  property,  the  second  purchaser  was  not  a  represen- 
tative of  the  vendor  and  entitled  to  receive  the  purobase*money  found  to  be  still 
due  to  him  from  the  firsi  purchaser,  and  to  retain  possession  of  the  property  until 
the  receipt  of  that  purchase-money. 

The  facts  of  thfs  case  are  suflSciently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

Munshi  Hanuman  Prasad  and  Sukh  Ram,  for  the  appellant. 

Lala  LaUa  Purshad  and  Babu  Lai  Chand,  for  the  respondents. 

*  Second  Appeal,  No.  725  of  1879,  from  a  decree  of  Maalvi  Abdul  Majid  Khan, 
Subordinate  Judge  of  Ghazipur,  dated  the  27th  March,  1879,  modifying  a  decree 
of  Manlvi  Mir  Badshab,  Munsif  of  Saidpur,  dated  the  21st  December  1878. 
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The  judgment  of  the  High  Court  (Pearson,  J.  and  Straight^ 
J,)  was  delivered  by 

Pearson,  J. — The  plaintiff  sued  to  recover  possession  of  an 
eight  gandas  share  in  mauza  Chandipur  under  a  sale-deed  executed  in 
his  favour  by  Ram  Bakhsh,  defendant,  on  the  7th  August,  1874,  on 
the  averment  that  after  his  purchase  he  had  been  put  in  possession  of 
the  property,  but  had  been  ousted  from  it  by  the  other  defendants, 
to  whom  Ram  Bakhsh  had  ostensibly  conveyed  the  same  property 
by  a  sale-deed  dated  11th  December,  1S77.  The  defendant  Ram 
Bakhsh  admitted  the  receipt  of  the  sale-consideration,  Rs.  600,  from 
the  plaintiff  and  the  truth  and  justice  of  his  claim.  The  other 
defendants  contended  that  the  sale-deed  of  the  7th  August,  1874, 
had  been  invalidated  by  the  non-payment  of  the  sale-consideratioD 
therein  mentioned,  and  that  consequently  Ram  Bakhsh  was  com* 
potent  to  sell  the  property,  the  subject  thereof,  to  them,  and  that 
they  were  lawfully  in  possession  of  it  under  the  sale-deed  executed 
in  their  favour.  The  Court  of  first  instance  allowing  these  con- 
tentions  dismissed  the  suit  with  costs.  The  lower  appellate  Court 
concurred  with  the  Munsif  in  finding  that  the  plaintiff  had  neither 
paid  the  sale-price,  nor  been  put  in  possession  of  the  property,  nor 
been  ejected  from  it  by  the  second  vendees,  but  nevertheless  held 
that  the  vendor  was  not  free  or  competent  to  avoid  the  first  sale. 
The  Subordinate  Judge  was  of  opinion  that  Ram  Bakhsh  had  only 
a  right  to  sue  for  the  sale-consideration,  or  to  reftise  possession  of 
the  property  to  the  plaintiff  until  receipt  of  that  consideration. 
The  Subordinate  Judge  further  ruled  that  the  plaintiff  was  not 
entitled  to  obtain  possession  of  the  property  without  payment  of 
Rs.  600,  the  sale-consideration,  which  was  payable  to  the  defendants, 
the  second  vendees,  as  representatives  of  the  vendor,  whatever  rights 
and  interests  he  had  in  the  disputed  property  against  the  plaintiff 
having  passed  to  them,  and  that  they  were  aocordingly  entitled  to 
receive  the  sale-consideration,  or  until  its  receipt  to  retain  posses-  , 
sion  of  the  property  in  question. 

The  respondents  have  not  taken  any  objections  to  the  lower 
appellate  Court's  decision,  and  we  are  tound  therefore  to  accept  the 
ruling  that  the  first  sale  is  not  void  by  reason  of  the  non-payment 
of  the  sale-consideration,  and  that  the  second  sale  is  invalid  a* 
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having  been  made  by  a  person  who  had  no  rights  and  intereflts  1880 

remnuiin^  in  the  property.    This  being  sOy  we  cannot  assent  to  the  ^  I 

view  that  the  sec  ond  vendee**  are  representatives  of  the  vendor  and  Bai 

entitled  to  receive  tho  snle-conside ration,  fonnd  to  be  still  owing  BAnalii  Rau 

to  him^  aud  retain  possession  of  the  property  in  suit  nntil  tbQ 

reoeipt  of  that  con^^iJeration.    What  he  sold  to  them  was  not  ibe 

right  to  receive  that  consideration^  but  the  property  in  suit.  They 

were  doubtless  at  liberty  to  resist  the  plaintiiTs  claim  on  the  ground 

that  the  sale  made  to  him  had  been  invalidated  by  his  failure  to  pay 

the  sale-price  ;  but  they  have  not  challenged  the  ruling  that  it  was 

not  so  invalidated,  and  they  must  submit  to  the  conclusion  that  the 

•ale  made  to  themselves  is  invalid,  and  that  they  are  not  entitled  to 

retain  possession  of  the  property  thereunder. 

If  then  they  are  not  entitled  to  retain  possession  of  the  property 
until  receipt  of  Bs.  600  from  the  plaintiff,  the  question  remains 
whether  that  sum  should  bo  paid  to  the  vendor.  To  him,  if  it  be 
due  at  all,  it  is  due  from  the  plaintiff,  but  he  admitted  its  receipt 
in  the  Court  of  first  instance,  and  has  not  claimed  it  here.  From 
him  and  not  from  the  plaintiff  the  second  vendees  are  entitled  to 
recover  the  price  which  they  paid  to  him  for  the  property,  which 
the  lower  appellate  Court  has  ruled  that  he  was  not  free  and  com- 
petent to  sell  to  them. 

For  the  above  reasons  we  must  decree  the  appeal  with  costs, 
and  modify  the  lower  appellate  Courtis  decree  by  reversing  that 
portion  of  it  which  directs  the  plaintiff  to  pay  Rs.  600  and  to  bear 
his  own  costs*  Those  costs  must  be  paid  by  the  defendants^  second 
vendees. 

Appeal  allowed* 


APPELLATE  CRIMINAL.  ^^^^ 

  Feltrmtry  IS. 

Before  Mr,  Justice  Pearson.  ■ 

EMPREaS  OF  INDIA  o.  KISHNA  akd  another. 

Act  XL  V  of  1860  [Penal  Code),  s.  201. 

K  and  B,  having  caused  the  death  of  «/  in  a  field  belonging  to  B,  removed  J's 
dead  bodj  from  that  field  to  his  own  field  with  the  intention  of  screening  them* 
selrei  from  punishment.   K  was  convicted  on  these  facts  of  an  offence  under  s.  2C1 
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1880         of  the  Penal  Code.   ^e/J,  that  that  seclion  referred  to  persons  other  than  the 
'  actual  offenders,  and  K  could  not  therefore  properly  be  punished  under  that 
^TiTmA        secti<^n  for  what  he  hasl  done  to  screen  himself  from  punishment.    Also  ihat,  as  a 
matter  of  fact,  be  did  not  by  removing  J's  corpse  from  one  field  to  another  cause 
KibUNA.       any  evidence  of  J'h  oiurder  \.hich  that  corpse  aflForded  to  disappear,  and  his  act, 
although  Itis  object  may  hare  been  to  divert  suspicion  from  himself  and  did 
not  constitute  tbt  offence  defined  in  that  section. 

The  facts  of  this  case,  so  far  as  they  are  material  for  the  pur- 
poses of  this  report,  were  as  follows  : — Kishna  and  Fauja  were 
charged  before  Mr.  H.  M.  Chase,  Sessions  Judge  of  Saharanpur, 
with  the  murder  of  one  Jiwan  ;  also  with  the  culpable  homicide  not 
amounting  to  murder  of  Jiwan;  and  also  of  causing  evidence  of 
the  commission  of  those  offences  to  disappear  with  intent  to  screen 
the  offenders,  an  offence  punishable  under  s.  201  of  the  Indian 
Penal  Code.    With  regard  to  the  last  charge*  it  appeared  from 
the  evidence  at  the  trial  that  the  two  accused  persons,  together 
with  one  Bhikan,  having  caused  the  death  of  Jiwan  in  a  field 
belonging  to  Bhikan,  had  carried  his  body  out  of  that  6eld  and 
thrown  it  into  his  own  field.    The  Sessions  Judge  convicted  Kishna 
of  the  culpable  homicide  not  amounting  to  murder  of  Jiwan,  and 
also,  under  s.  201  of  the  Penal  Code,  of  having,  by  removing 
Jiwan's  body,  caused  evidence  of  the  commission  of  the  culpable 
homicide  to  disappear,  with  the  inteniiion  of  screening  himself  from 
punishment. 

Kishna  appealed  to  the  High  Court. 

The  Court's  judgment,  so  far  as  it  is  material  to  the  purposes 
of  this  report,  was  as  follows  : — 

Pearson,  J. — No  one  is  present  on  behalf  of  the  appellant  to 

support  the  appeal.  The  grounds  on  which  the  findings  of  the  Sea- 
sions  Judge  are  appealed  against  are  not  apparent  from  the  petition 
of  appeal.  Those  findings,  however,  appear  to  me  to  be  obnoxious 
to  grave  objections.  The  appellant  has  been  found  guilty  of  cans- 
ing  the  disappearance  of  evidence  of  an  offence  committed  with 
the  intention  of  screening  himself  and  other  offenders  from  legal 
punishment.  Now  s.  201,  Indian  Penal  Code,  has  been  held  to 
refer  to  persons  other  than  the  actual  offenders ;  and  therefore  the 
appellant  in  this  caflo  could  not  properly  be  punished  for  what  he 
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may  have  done  to  screeu  himself  from  punishment.  Bat,  as  a  matter 
of  fact,  he  did  not,  by  removing  the  corpse  of  Jiwan  from  one  field 
to  another,  cause  any  evidence  of  Jivean's  murder  which  that  corpse 
afforded  to  disappear.  His  object  may  have  been  to  divert  sus- 
picion from  himself  or  from  Bhikan;  but  his  act  does  not  constitute 
the  oflFenc©  defined  in  s.  201,  Indian  Penal  Code.  The  conviction 
and  sentence  under  that  section  are  therefore  annulled. 


APPELLATE  CIVIL.  ^  isso 

Februarif  24. 

Before  Sir  Robert  Stuart,  i?/.,  Chief  Justice,  and  Mr,  Justice  Spankte^ 

CHUHAR  MAL  (Plaintiff)  v.  MIR  and  others  (Defendants).* 

Bond— Interest  -  Penalty, 

The  obligors  of  a  bond  agreed  to  pay  the  principal  amount  by  instftlmenta  witk- 
out  iotereet,  and  in  case  of  default  to  pay  interest  at  the  ratr  of  3-2-0  per  cent. 
per  mensem,  and  hypothecated  immoveable  property  ae  security  for  the  payment  of 
the  bond-debt,  sufficient  for  the  discbarge  of  the  debt,  and  furnished  a  surety.  Held 
by  Stuart,  C.  J.,  in  a  suit  on  the  bond,  that,  the  principal  amount  being  payable  in 
the  first  instance  without  interest,  the  stipulation  to  pay  interest  at  the  rate  of 
Ks.  3-2-0  per  cent,  per  mensem,  in  case  of  default,  was  a  ponnl  one,  and  reasonable 
interest  should  only  be  allowed.  Held  by  Spankib,  J.,  that,  looking  at  all  thd 
circumstances  of  the  case,  the  very  high  rate  of  interest  imposed  in  case  of  default 
should  be  regarded  a8  penal,  and  should  be  reduced. 

The  Court  under  the  circumstances  allowed  interest  at  the  rate  of  one  rupee  pet 
cent  per  mensem. 

On  the  14th  August,  1868,  the  defendant  Mii*  and  one  Sumair^ 
as  principals,  and  one  Narpat,  as  surety,  executed  a  bond  in 
favour  of  the  plaintiff,  in  which  the  defendant  Mir  and  Sumair 
promised  to  pay  the  plaintiff  Rs.  400  by  three  instahncnts,  '^and 
in  case  of  default  with  future  interest  at  Rs.  3-2-0  per  cent,  per 
mensem".  As  collateral  security  for  the  payment  of  the  *^afore^ 
said  amount"  they  hypothecated  certain  immoveable  property  ^*in 
lieu  of  the  amount  of  the  bond**.  Narpat,  as  surety,  agreed  to 
pay  the  amount  of  this  bond  in  case  the  principals  failed  to  pay 
the  "aforesaid  amount**.    In  July,  1878,  the  plaintiff  instituted 

•Second  Appeal,  No.  43  of  1879,  from  a  decree  of  H.  M;  Chase,  Esq.,  Judge  of 
8aharanpur.  dated  the  26th  November,  1878,  affirming;  a  decree  of  Maulvi  ^a»iI  Ali 
Khan,  Subordinate  Judge  of  Saharanpur,  dated  the  25th  July,  1878* 
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the  present,  suit  against  the  defendant  Mir  and  the  persons  re- 
presenting Sumair  and  Narpat,  who  had  meanwhile  died,  claiming 
to  recover  on  tlie  bond  Rs.  1,477,  principal  and  interest,  by  the 
sale  of  the  property  hypothecated  in  the  bond,  and  from  the  estate 
of  Narpat.  The  plaintiff  claimed  interest  from  the  dates  the  three 
instalments  became  dne  and  were  not  paid  at  the  rate  stipulated 
in  the  bond,  viz.,  hs.  3-2-0  per  cent  per  mensem.  Both  the  lower 
Courts  held  that  this  rate  was  penal  and  shonld  not  therefore  be 
allowed^  and  awarded  interest  at  the  rate  only  of  one  rupee  per 
cent,  per  mensem. 

On  appeal  by  the  [>Iaintiff  to  the  High  Court  it  was  contended 
on  his  behalf  tlKit  the  stipulated  rate  of  interest  was  not  penal,  and 
the  property  hypothecated  in  the  bond  being  expressly  made  liable 
for  the  payment  of  principal  and  interest,  interest  at  the  stipulated 
rate  should  have  been  awarded;  and  that,  as  the  instalments  were 
payable  without  interest,  the  rate  of  interest  claimed  could  not  be 
considered  unfair  and  excessive. 

Munshi  Banuman  Prasad  and  Pandit  BUhambhar  Hathj  for 
the  appellant 

Shah  Asad  AH,  for  the  respondent 

The  following  judgments  were  delivered  by  the  Court : 

Stuabt,  C.  J.— It  is  clear  that  the  defendants,  who  are  the 
debtors  under  the  hypothecation-bond,  have  been  taken  advantag^e 
of  by  their  greedy  and  unscrupulous  lender.  But,  if  there  were 
nothing  else  in  the  case  than  the  mere  stipulation  for  a  high  rate  of 
interest,  it  might  be  difficult  to  hold  that  the  plaintiff  was  noi 
entitled  to  recover  on  that  footing,  the  usury  laws  having  been  re- 
pealed, and  parties  generally  in  such  transactions  being  left  to 
their  contracts.  But  here  there  appears  to  be  a  peculiarity  which 
takes  his  case  out  of  the  general  category  to  which  I  have  referred. 
Aa  I  understand,  the  money  was  lent  in  the  first  instance  without 
interest,  and,  that  being  so,  the  subsequent  stipulation  for  Bs,  3-2-0 
per  cent  per  mensem,  to  be  enforced  on  the  defendant's  de&ult  in 
paying  the  instalments,  appears  to  me  to  be  not  only  penal,  but 
really  in  the  nature  of  a  fraud  on  the  main  oontract,  and  interest 
abould  be  reduced  to  what  is  reasonable  under  all  the  circumstances^ 
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i  agree  with  the  lower  Courts  iu  tbiukiug  that  one  per  oeni  per  men- 
sem wonid  be  sufficient^  and  to  this  rate  my  colleague  Ifr.  Justice 
Spankie  is  willing  to  redooe  the  interest.  After  date  of  decree  of 
the  first  (/ourt  six  per  cent,  per  annum  to  be  allowed.  The  judg- 
ments of  the  lower  Courts  will  therefore  stand  and  the  present 
appeal  is  dismissed  with  c^sts. 

Spankib,  J. — Plaintiff-appellant  sued  defendants-respondents 
on  a  bond  executed  by  Uir  and  Sumair  on  the  lith  August,  1868, 
for  Rs.  400  payable  by  instalments  without  interest,  and  stipulat- 
ing, in  case  of  default,  that  the  obligors  would  pay  interest  at 
Rs.  3-2-0  per  cent,  per  mensem.  The  obligors  hypothecated  twenty- 
Bine  bighas  of  land  in  mauza  Mirzapur,  as  security  for  the  payment 
of  the  debt  One  Narpat  was  also  surety.  Sumair  and  Narpat  are 
both  dead,  leaving  Khushal  and  others,  defendants,  their  sons,  in 
peaseesion  of  their  property, 

Mir  admitted  the  bond  and  also  that  he  was  in  possession  of 
the  estate  of  Sumair,  deceased,  fle  contended,  however,  that  he 
had  only  received  Rs.  250  out  of  the  As,  400  borrowed,  as  Narpat, 
the  surety,  had  to  take  Rs.  150,  and  he  further  urged  that  the 
provision  in  the  bond  for  such  extortionate  interest  was  penal. 
Khoshal,  as  heir  of  Narpat,  admitted  the  bond,  but  pleaded  that  the 
debt  should  be  recovered  from  the  debtors,  and,  if  that  could  not  be 
done,  he  was  liable  for  the  balance. 

The  only  question  now  before  us  in  seoond  appeal  relates  to 
the  interest.  The  first  Court  held  the  condition  in  the  bond  to  be 
a  penal  provision  and  would  not  allow  it  In  appeal  the  Judge 
affirmed  the  decree  of  the  first  Court,  holding  that  the  rate  of  in- 
terest amounted  to  a  penalty  and  was  excessive. 

It  is  contended  by  the  plaintiff  that  the  ruling  of  the  Courts 
below  as  to  the  interest  is  erroneous.  The  property  hypothecated  in 
the  bond  was  expressly  made  liable  for  the  payment  of  principal 
and  interest,  and  therefore  the  plaintiff  is  at  liberty  to  recover  the 
rate  stipulated  therein. 

Looking  at  all  the  ciroumstanoes  of  the  case,  and  the  terms  of 
the  contract,  which  are  much  in  favour  of  the  obligee,  as  the  pro^ 
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IS80  perty  of  the  obligors,  sufficient  for  the  discharge  of  the  debt,  is 
~  noHAR  hypothecated  to  him  in  the  deed,  and  besides  this  another  person 
Mal  became  surety,  I  am  disposed  to  regard  the  very  high  rate  of  in- 
MiR.  terest  imposed  in  case  of  default  as  being  of  a  penal  character.  At 
the  same  time  the  money  was  lent  in  the  first  instance  without 
interest,  and  the  deed  hypothecates  the  property  both  for  the  pay- 
ment of  the  debt  and  interest ;  the  appellant  therefore  may  have 
some  ground  for  contending  that  the  interest  named  in  the  bond  is 
the  consideration  agreed  to  be  paid  by  the  borrower  to  the  lender 
for  the  use  of  the  money.  Still  the  rate  of  interest  inipos  d  by  the 
terms  of  the  bond  is  so  excessively  high,  and  specially  so  when  the 
security  appears  to  be  good  and  the  risk  therefore  less,  thjit  it 
seems  impossible  not  to  regard  the  clause  respecting  interest  as  a 
penal  one,  in  ciise  of  default,  and  as  there  was  default,  I  would 
give  the  plaintiff-appellant  reasonable  compensation,  and  this  I 
think  would  be  half  the  rate  imposed  by  the  bond  to  the  date  of 
the  decree  of  the  Court  of  first  instance,  and  after  that  I  would  allow 
interest  at  six  per  cent,  per  mensem.  But  if  the  learned  Chief 
Justice  considers  that  a  less  rate  should  be  allowed,  I  am  wilUng 
to  reduce  it  to  twelve  per  cent. 

Appeal  dismUsecL 
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Before  Mr,  Justice  Peareon  and  Mr»  J ustice  Straight^ 


Pehruiry  25.    g^^.^  PRASAD  and  ANOTHER  (Flaintifm)  v  UDAI  SINGH  (Defbhdait) 

Vendor  and  purchaser  ^Transfer  oj  immoveable  property  ^Specific  performance  of 
contract Act  XV  of  1877  {Limitation  Act),  tch.  ti.  arts.  113, 136,  lU. 

On  the  27th  October,  1866,  the  vendor  of  certain  iromoveable  property  execu- 
ted a  conyeyance  of  such  property  to  the  purchasers.  On  that  date  the  vendor 
was  not  in  possession  of  the  property,  although  his  title  to  it  had  been  adjudged 
by  a  decree  against  which  an  appeal  was  pending.  The  conveyance  did  not 
contain  any  express  promise  or  undertaking  on  the  vendor's  part  to  put  the 
purchasers  into  possession.  On  the  24th  February,  1870,  the  vendor  obtained 
possession  of  the  larger  portion  of  the  property  and  on  the  23rd  August.  1872,  of 
the  remainder.  On  the  5th  October,  1877,  the  purchasers  sued  the  vendor  for  the 
possession  of  the  property,  stating  that  "  possession  was  agreed  to  be  delivered  on 
the  receipt  of  possession  by  the  vendor,"  and  that  the  cause  of  action  was  that  the 
vendor  had  not  put  them  into  possession.   Held  that  the  suit  was  not  one  for 


*  First  Appeal,  No.  65  of  1879,  from  a  decree  of  Babu  Kashi  Nath  Biswas,  Sub- 
ordinate  Judge  of  Meerut,  dated  the  I7th  February,  1879. 
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tla.e  speciflc  performance  of  a  contract  to  deliver  possession  to  which  art.  113  of 
soli,  ii  of  Act  XV  of  1877  was  applicable,  but  one  to  obtain  possession  in  virtue  of 
Vlme  right  and  title  conveyed  to  the  purchasers  to  which  either  arts.  136  or  144  of 
6ob.  ii  of  that  Act  was  applicable,  and  that,  whichever  of  them  was  applicable,  the 
suit  was  withir  time. 

Thk  faet3  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court,  to  which  the 
plaintiffs  appealed  from  the  decree  of  the  Court  of  first  instancp 
<Jismis?ing  their  suit. 

The  Junior  Government  Pleader  (Babn  DwarJca  Nath  Banarji)^ 
Pandit  Ajndhia  Nath,  and  Babu  Oprokash  Chandar  Mukarji,  for 
the  appellants. 

The  Senior  Government  Pleader  (Lala  / uala  Prasad)^  for  the 
respondent. 

The  judgment  of  the  High  Court  (Pearson,  J.,  and  STRAiGer, 
J.,)  was  delivered  by 

Pearson,  J. — This  purports  to  be  a  suit  to  obtain  possession 
of  landed  property  sold  by  the  defendant  to  the  plaintiffs  on  the 
27th  October,  1865.  On  that  date  the  vendor  was  not  in  posses- 
sion of  the  property,  although  his  title  to  it  had  been  adjudged  by 
a  decree  of  the  late  Sudder  Dewany  Adawlat,  North- Western 
Provinces,  dated  9th  August,  1864,  against  which  an  appeal  wa^ 
pending  before  the  Privy  Council.  But  he  obtained  possession  of 
the  larger  portion  of  the  property  on  the  24th  February  1870, 
and  of  the  remainder  on  the  23rd  August,  1872,  and  the  cause  of 
action  in  this  suit  is  that  he  has  not  put  the  plaintiffs  in  possession 
of  ifc. 

The  lower  Court  has  held  the  suit  to  be  one  for  the  specific  per- 
formance of  a  contract  to  which  art.  113,  sch.  ii.  Act  XV  of  1877, 
is  applicable,  and  has  dismissed  the  suit  as  barred  by  efflux  of 
time,  it  having  been  instituted  on  the  5th  October,  1877,  or  more 
than  three  years  after  the  dates  above  mentioned. 

On  examining  the  deed  of  sale,  we  find  that  it  does  not  contain 
any  express  promise  or  undertaking  on  the  vendor's  part  to  pui; 
the  vendees  in  possession.  It  recites  that  he  has  sold  to  them  and 
received  the  sale^consideration,  and  goes  on  to  declare  that  they, 


1880 
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1830       regarding  ihemselves  as  the  absolute  proprietors  thereof,  shall 
ShkoTkabad  ^^^^'^     possession  of  it  from  the  date  on  which  he  may  obtain 
V.        possession  of  it  in  execution  of  the  decree  aforesaid. 

UdaI  SlMOH. 

Such  being  the  terms  of  the  deed,  the  plaintiffs  are  not  in  a 
position  to  sue  that  the  defendant  may  be  compelled  to  put  them 
in  possession  in  fulfihnent  of  a  specific  engagement  to  do  so,  nor  is 
such  the  prayer  of  their  plaint  As  we  have  already  observed, 
they  sue  to  obtain  possession  in  virtue  of  the  right  and  title  con- 
veyed to  them  by  the  sale-deed. 

In  the  3rd  paragraph  of  the  plaint  they  say  that  the  possession 
was  agreed  to  be  delivered  on  the  receipt  of  possession  by  the 
vendor,"  but,  inasmuch  as  there  was  not  really  any  such  express 
agreement,  we  must  understand  what  they  say  to  mean  no  more 
than  that  he  was  bound  by  an  implied  agreemeut  to  put  them  in 
possession. 

Taking  this  view  of  the  nature  of  the  suit,  we  are  unable  to 
concur  in  the  ruling  that  art.  118,  sch.  ii.  Act  XV  of  1877,  is  appli- 
oable  to  it,  and  we  rule  that  either  art.  136  or  art  144  is  applicable, 
and  that,  whichever  of  them  be  applicable,  the  suit  is  widiin 
time.  (The  judgment  then  proceeded  to  determine  the  appeal  oq 
its  merits). 

1880  ^  FULL  BENCH. 

February  28. 

Before  Sir  Robert  Slmttrt,  Kt,  Chief  Ju»iiee^  Mr,  Jtutiee  Pearson^  Mr.  Jmstim 
Spanhie,  Mr,  Jutiice  Ol4field,  and  Mr.  Justice  StraiffhL 

RAM  PRASAD  (Dbvendamt)  v.  SUKH  DAI  (Plaivtifp;.* 

Declaratory  deeree^onteqtMtial  relief ^^Aet  Vtl  o/l870  {Court  Fees'  Aet)^  t,  7, 
c/,  IV.  (c),  oMdecK  ii,  art.  17  {iii)^8uit  to  establish  right  to  attached  pro* 
perty-^Act  X  of  1877  KdoU  Procedure  Code),  s  288. 

In  a  suit,  under  s.  283  of  Act  X  of  1877,  for  a  declaration  of  her  proprie- 
tary right  to  certain  immoTeable  property  attached  in  the  execution  of  a  decree, 
the  plaintiff  aaked  that  the  property  might  be  protected  from  sale.*'  Held,  that 
consequential  relief  was  claimed  in  the  suit  and  court-fees  were  therefore  leriable 
under  s.  7,  d.  ir.  (c),  and  not  undtfr  sch  ii,  art.  17  (iii),  of  Act  V II  of  1870. 

•  Second  Appeal,  No.  499  of  1879,  from  a  decree  of  J.  H.  Prlnsep,  Esq.,  Jndee 
of  Cawnpore,  dated  the  24th  February,  1879,  affirming  a  decree  of  babu  Bam  Kali 
Cbaudh^,  Subordinate  Judge  of  Cawnpore^  dated  the  drd  May,  1878. 
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This  was  a  roferenco  to  the  Full  Bench  arising  out  of  the  follow-  '880 
ing  facts :    A  certain  dwelling-house  having  been  attached  in  the  Pbasad 
execution  of  a  decree  as  the  property  of  one  Ram  Dial,  the  plaintiff  ^ 
claimed  to  be  the  owner  of  the  house  under  a  gift.    The  Court 
executing  the  decree  disallowed  this  claim.     Thereupon  the  plain- 
tiff instituted  the  present  suit  against  the  defendant,  the  decree- 
holder,  in  which  she  claimed  that  her  proprietary  right  under 
the  gift  might  be  declared,  and  the  house  be    protected  from  sale." 
She  paid  in  respeot  of  her  plaint  the  ad  valorem  fee  computed  on 
the  market-value  of  the  house  leviable  under  the  Oou  rt  Fees'  Act. 
The  Ooart  of  first  instance  gave  the  plaintiff  a  decree  as  claimed. 
On  appeal  by  the  defendant  the  lower  appellate  Oourt  affirmed  this 
decree.  On  appeal  to  the  High  Oourt  from  the  decree  of  the  lower 
appellate  Oourt  the  defendant  only  paid  on  his  memorandum  of 
appeal  the  fixed  fee  leviable  in  a  suit  to  obtain  a  declaratory  decree, 
where  no  consequential  relief  is  prayed.    The  taxing-officer  of  the 
High  Oourt  reported  that  the  proper  fee  leviable  on  the  memorandum 
of  appeal  had  not  been  paid,  inasmuch  as  consequential  relief  was 
prayed.   The  Division  Bench  (Stuart,  0.  J.  and  Spankib,  J.) 
before  which  the  appeal  came  referred  the  case  to  the  Full  Bench, 
the  order  of  reference  being  as  follows  : — ^'Finding  that  the  rulings 
of  this  Owurt— S.  A.  No.  168  of  1879,  decided  the  13th  May,  1880. 
(1)  :  S.  A.  No.  296  of  1879,  decided  the  29th  July,  1879  (2)  : 
S.  A.  334  of  1879,  decided  the  22nd  August,  1879  (3)  :  S.  A.  No. 
384  of  1879,  decided  the  Ist  August,  1879  (4) — are  contradictory  as 
regards  the  principle  on  which  court-fees  are  payable  in  suits  under 
8.  283  of  the  Code  of  Civil  Procedure,  and  that  some  of  ihem  are 
opposed  to  rulings  of  other  High  Courts — Jai  Narayan  Giri  v. 
Grish  Chandar  Myii  (5)  :  Thakxir  Din  Tiwary  v.  Nawah  Syed  AH 
Huaain  (6)  :  Bahur'Un-nissa  Bibi  v.  Karim-un-nisaa  K  hat  an  (7) : 
Bank  of  Bindustany,  Premchand  Raichand  (8) — we  refer  for  the 
consideration  of  a  Full  Bench  the  question  whether  court-fees  are 
payable  in  such  suits  under  cl.  iv.  (c),  s.  7,  or  under  cl.  iii.,  art  17, 
sch.  ii,  ActVIIof  1870.''  '  '  ^ 

The  following  judgments  were  delivered  by  the  Full  Bench: 

(1>  Unreported.  C5)  22  W.  K.  438. 

(2)  Unreported.  (6)  21  W.  B.  340. 

(3)  Unreported.  (7)  19  W.  R.  18. 

(4)  Unreported.  (8)  5   Bom.  H.-  C.  B.,  0.  C.  J.,  83. 
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1S80  Stuart,  C.  J.—  Since  this  case  was  before  Spankie,  J.,  and 

Ham  v«A9An  "^.V^^^^  I  huve  had  an  opportunity  of  perusing  the  plaint,  and  it 
cannot  be  doubted  that  by  it,  not  only  a  declaration  of  right,  but 
that  consequential  relief  is  also  prayed  for.  And  I  may  observe 
that  in  my  opinion  the  plaintiff  was  quite  entitled  to  frame  her  suit 
in  this  form  aud  was  in  no  way  bound  to  await  the  eventualities 
of  a  mere  declaration  of  right ;  and  she  appears  to  me  to  have  wisely 
considered  that  her  object  would  be  most  effectually  attained  by  a 
plaint  in  the  form  which  she  adopted.  The  plaint  shows  how 
8ukh  Dai  the  'plaintiff  acquired  the  house,  which  is  the  subject 
of  the  snic,Tind  that  her  claim  as  owner  had  been  interfered  with 
by  the  -action  of  the  purchaser  of  a  decree  against  the  house,  or 
ratlier  one-third  of  it,  and  that  she  had  upplied  to  have  tlie  sale 
postponed,  but 'that  the  Miinsif  had  rejected  her  application.  The 
plaintiff  therefore  pravs  for  the  fallowing  relief:— *^  That  her  right 
be  established  in  respect  of  the  said  house,  or  one-third  of 
tlie  ^aid  house,  valuing  Rs.  1,383-5-4,  by  virtue  of  the  deed 
of  gift  dated  the  28th  Mardi,  1873,  and  for  her  possession 
and  enjoyment  thereof  being  protected  from  sah  be  established/* 
There  oannot  be  a  doubt  that  consequential  and  substantial 
relief  is  here  asked  for,  and  that  the  court-fee  payable  is  that 
provided  by  el.  iv.,  {c),  s.  7  of  the  Court  Fees'  Act,  and  that 
cL  iii^  art.  17,  sch.  ii.  of  the  same  Act  has  no  application. 

This  is  my  clear  opinion  irrespective  of  any  rulings  on  the 
subject  by  this  or  by  any  other  of  the  High  Courts.  But  I  have 
looked  into  all  those  printed  for  us  in  this  case,  and  they  all  appear 
to  me  to  have  been  correctly  decided  and  to  be  in  strict  consistence 
"with  the  opinion  I  have  formed  and  stated  in  the  present  case,  not 
«ven  excepting  the  ruling  by  Pearson,  J.,  and  Turner,  J.,  in 
Chnnm  v.  Ram  Dial  (1),  for  in  that  case  all  that  was  prayed  for 
was  a  mere  declaration  of  right.  The  decision  of  the  Privy  Council 
of  the  6tk  March,  1874,  Tliahir  Din  Tiwary  v.  Nawah  S^id 
AH  ilumm  (2  as  also  the  rulings  by  the  Calcutta  and  Bombay 
High  Courts  ai-e  as  satisfactory  as  they  are  to  my  mind  conclusive. 

Pearson,  J.— I«  the  suit  out  of  which  this  appeal  has  arisen 
it  would  seem  thnt  the  plaint  asked,  not  only  for  a  declaration  of 
(I)  I.  L.  R.,  1  All.  360.        (2)  2i  W.  It.,  3*0. 
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the  plaintifTs  right  to  the  propei*ty  iu  question,  but  also  for  its  ^^^o 
protection  or  exentption  from  sale  m  execution  of  the  defendant's  Prabad 
decree.  Tlie  latter  prayer  was,  in  my  opinion,  superfluous;  for,  ^  ^ j}  i 
if  the  plaintiflf  succeeded  in  obtaining  a  decree  declaratory  of  his 
riglit,  he  could  on  the  strength  thereof  apply  to  the  Court  execut- 
ing the  decree  to  rolease  the  property  from  attachment  and  to  :  efuse 
to  proceed  to  the  sale  thereof.  As,  however,  he  was  so  ill-advised 
in  framing  his  suit  as  to  pray  for  consequential  relief  which  he  did 
not  need  to  obtain  by  means  of  the  decree  passed  in  the  suit,  it  is 
impossible  to  hold  that  his  suit  is  not  one  of  the  nature  described 
unuer  letter  <?,  cl.  iv.,  s.  7  of  the  Court  Fees'  Act.  I  confine  my 
remarks  to  the  particular  case  under  reference,  and  refrain  from 
noticing  or  commenting  on  the  decisions  to  which  our  attention 
Las  been  drawn.  Tlie  distinction  between  suits  under  letter  c, 
cLiv.,  s.  7,  and  suits  uuder  cl.  iii.,  art.  17,  sch.  ii.  of  the  Act  is  plain  ; 
the  former  are  suits  far  a  declaratory  decree  where  consequential 
relief  is  prayed  ;  the  latter  are  suits  of  the  like  kind  where  no  con- 
sequential relief  is  prayed.  There  is  no  scope  for  argument  in  the 
matter* 

Spankie,  J. — I  concur.. 

Oldfibld,  J. — I  aiiv  of  opinion  tlmt 'm^  tbts  esse,  looking  to  the 
relief  sought,  there  is  a  claim  for  consequential  relief,  and  the 
court-fees  should  be  levied  under  letter  c,  cl.  iv.,  s.  7  of  the  Court 
Pee*'  Act. 

Straioht,  J. — Plaintiff  rightly  estimated  the  nature  of  the 
relief  she  was  seeking  in  her  suit,  by  paying  a  court-fee  of  Rs» 
60-12-0  in  the  first  Court.  It  was  not  a  mere  declaration  of  her 
right  at  which  she  aimed,  but  she  sought  consequential  relief  as 
well.  The  defendant-appellant  has  therefore  inadequately  stamped 
his  petition  of  appeal  and  he  will  have  to  make  up  the  deficiency. 


Before  Sir  Robert  Stujri,  KL,  Chief  Juniiee,  Mr.  Justice  Pearson,  Mr,  Justigi  ^^^(^ 
Spamkie,  Mr.  Justice  OldfieU^  and  Mr,  Justice  Siraiyht.  March  8. 

EMPRESS  OF  INDIA  v  HAM  KU Alt. 
Buj^g  or  ditposing^  of  a  person  as  a  slare^Act  XL  V  of  1860  (  Penal  Code),  «.  370. 

R,  having  obtained  possession  of  D,  a  girl  about  eieven  years  of  nge,  dispose 
ol  her  to  a  third  person,,  for  value,  with  intent  that  such  person  should  marrj  her^ 
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1880         and  »uch  person  received  her  with  that  Intent.    ^eW  that  /?  conld  not  be  conTicfc* 

--— ~—  ed  of  disposing  of  O  as  a  slave  under  s.  370  of  the  Indian  Penal  Code.    Qmeen  r, 

EMPaBss  of     jififta  Sikundur  Bukhut  (1)  remarked  upon. 
India  *^ 

Ram^Kuab.  This  was  a  case  called  for  by  Spankie,  J.  under  s.  294  of 
Act  X  of  1872  and  subsequently  referred  by  him  to  tbe  Full 
Bench.  The  accused  Ram  Kuar  had  been  convicted  by  Mr. 
W.  C.  Turner,  Sessions  Judge  of  Agra,  of  disposing  of  one  Oeoki 
as  a  slave,  an  offence  punishable  under  s.  370  of  the  Indian  Penal 
Code.  The  main  facts  upon  which  this  conviction  was  based  were 
as  follows : — The  accused,  on  a  certain  day,  in  the  town  of  Agni, 
met  Deoki,  who  was  a  married  girl,  aged  about  eleven  years,  and 
living  with  her  uncle,  and  telling  her  that  she  would  provide  well 
for  her,  took  her,  against  her  will,  to  the  house  of  one  Ddai  Ram  a 
/ at  by  caste.  There  the  accused,  alleging  that  Deoki  was  a  Jdtj 
whereas  she  was  in  fact  a  Gararia^  disposed  of  her  to  Udai  Ram*s 
brother,  with  a  view  to  marriage,  for  Rs.  4  and  a  buffalo.  The 
following  extract  from  the  Sessions  Judge's  judgment  contains  the 
grounds  upon  which  he  convicted  the  accused  under  a.  370  of  the 
Indian  Penal  Code :  Apparently  by  this  section  the  traffic  in  all 
human  beings  is  prohibited,  and  when  the  substance  of  the  transao 
lion  is  an  attempt  to  give  a  property  in  the  person  and  services  of 
a  human  being,  that  person  is  disposed  of  as  a  slave  within  tbe 
meaning  of  this  section,  whatever  force  the  parties  to  the  transac* 
lion  may  attempt  to  give  it.  In  the  present  case,  it  is  clear  that 
Ham  Kuar  took  this  young  girl,  who  was  at  tbe  time  without  pro- 
tection, and,  for  a  consideration,  disposed  of  her  to  a  Jat^  knowing 
at  the  time  that  the  girl  was  not  by  caste  tiJdt  but  a  Gararicu 
Her  conduct  brings  her  within  the  meaning  of  this  section" 

The  order  referring  the  case  to  the  Full  Bench   was  as 

follows  :  — 

Spankie,  J. — Upon  the  facts  found  in  this  case  I  have  come  to  the 
conclusion,  as  at  present  advised,  that  the  conviction  under  s.  370 
of  the  Penal  Code  ought  not  to  be  maintained.  It  cannot,  I  think, 
be  said  that  there  was  in  the  transaction  any  buying  or  disposing 
of  the  girl  as  a  slave.  The  section  was  not,  in  my  opinion,  intend- 
ed to  apply  to  such  a  case  as  the  one  before  me.  But  I  bare 
(1)  H.  C.  R.,  N.-W  P.,  1871,  p,.  146, 
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foaad  a  decision  of  a  Bench  of  this  Court,  which,  there  can  be  no 
doubt,  supports  the  view  taken  by  the  Sessions  Judge  in  this  case. 
The  decision  to  whiob  I  refer  will  be  found  in  the  volume  of  this 
Court's  Reports  for  1871,  and  at  p.  146, — Queen  v.  Sikuudur  Buk- 
hut. 

The  learned  Judges  in  that  decision  remarked  that  it  was 
"  urged  that  to  constitute  a  person  a  slave,  not  only  must  liberty 
of  action  be  denied  to  him,  but  a  right  asserted  to  dispose  of 
his  life,  his  labour,  and  his  property.  It  is  true  that  a  condition 
of  absolute  slavery  would  be  so  defined,  but  slavery  is  a  condition 
which  admits  of  degrees.  A  person  is  treated  as  a  slave  if  another 
asserts  an  absolute  right  to  restrain  his  personal  liberty,  and  to 
dispose  of  his  labour  against  his  will,  unless  that  right  is  conferred 
by  law,  as  in  the  case  of  a  parent,  or  guardian,  or  a  jailor.  It 
appears  to  us  that  the  appellant  asserted  a  right  to  restrain  the 
liberty  of  Musammat  Paigya,  and  to  dispose  of  her  labour,  and  that 
she  was  detained  in  his  house  as  a  slave."  In  the  present  case  the 
Sessions  Judge  seems  to  have  had  this  judgment  before  him,  and 
as  it  was  the  decision  of  a  Divisional  Bench  (although  at  present 
I  cannot  agree  that  s.  370  meets  either  that  or  the  case  now  before 
me),  I  am  unwilling  to  dispose  of  the  latter,  without  asking  for 
the  opinion  of  a  Full  Bench  of  the  Court  on  the  subject.  I  reserve 
for  the  present  any  expression  of  my  reasons  for  thinking  that 
8.  370  does  not  apply  to  the  ordinary  circumstances  of  kidnapping 
and  disposing  of  young  females  to  persons,  either  to  be  their  wives 
or  the  wives  of  members  of  their  families,  or  as  mistresses,  as  the 
case  may  be.  It  is  desirable  that  the  case  should  be  placed  before 
the  Court  with  as  little  delay  as  possible,  as  two  cases  in  Criminal 
Ilovision  are  pending,  which  would  be  disposed  of  on  my  receiving 
the  Full  Court's  judgment  on  the  point  submitted. 

The  following  judgments  were  delivered  by  the  Pull  Bench  : 

Stuart,  C.  J. — The  conviction  in  this  case  under  s.  370,  Indian 
*  Penal  Code,  cannot  for  a  moment  stand.  The  offence,  if  any,  appears 
to  have  been  one  of  kidnapping  or  abduction,  but  there  is  not  a 
single  element  of  the  legal  conception  of  slavery  to  be  found  under 
the  facts.   The  Judge,  in  coming  to  his  utterly  mistaken  conclusion 
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issfy  that  Deoki  had  been  treated  as  a  stave  within  the  legal  meaning  of 
I  that  status,  was  probaWy  inflirenced  by  what  I  must  call  the  extras 

J6MPKE8S  OF  7  r  j 

iwDiA  ordinary  ruling  by  a  Bench  of  this  Court  in  the  case  of  Queen  r. 
Ram  kuAB.  Mirza  Sikundur  Bukhut  (1 ).  That  was  indeed  realty  a  much  stronger 
case  than  the  present,  and  yet  it  too  was  obviously  a  case  not  of 
slavery  but  of  kidnapping  or  abduction.  It  i&  exceedingly  difficult 
to  understand  what  is  meant  by  s.  3^70,  Indiaiv  Penal  Code.  Thai 
section  provides  that  whoever  imports,  exports,  removes,  Bays,, 
sells,  or  disposes  of,  any  person  aa  a  slave,  or  accepts,  receives,  or 
detains  against  his  will  any  person  as  a  slave,  shall  be  punislied 
with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  seven  years,  and  nball  also  be  liable  to  fine.''  This 
appears  to  assume  the  condition  .of  slavery  as  a  possible  fact  within 
the  cognizance  of  the  law,  bat  such  a  condition  is  a^  much  ignored 
by  the  law  of  this  country  as  it  is  by  tlie  law  of  E^igland.  A  slave 
is  a  creature  without  any  rights  or  any  status  whatsoever,  who  i» 
or  may  become  the  property  of  another  as  a  mere  chattel,  the  owner 
having  absolute  power  of  disposal  by  sale,  gift,  or  otherwise,  and 
even  of  life  or  death,  over  the  slave,  withoat  being  responsible  (a 
any  legal  authority.  Such  is  the  determinate  and  Bxed  condition, 
of  the  slave,  and  it  is  not,  as  ruled  in  tlie  above  case,  a  condition 
capable  of  degrees. 

But  such  a  position  for  any  human  being  under  the  Government 
of  India  was  utterly  repudiated  by  an  Act  passed  iu  1843,  Act  V 
of  1843,  entitled,  "  An  Act  for  declaring  and  amending  the  law 
regarding  the  condition  of  slavery  within  the  territories  of  the  East 
India  Company."    And  the  Act,  which  is  a  short  one,  cotitaining 
only  four  brief  sections,  provides  as  follows: — L     "No  publib 
Officer  shall,  in  execution  of  any  decree  or  order  of  Ooiirt,  or  for  the 
enforcement  of  any  demand  of  rent  or  revenue,  sell  or  cause  to  besoM, 
any  person,  or  the  right  to  the  compulsory  labour  or  services  of 
any  person,  on  the  ground  that  such  person  is  in  a  state  of  slavery.*' 
2.    "No  rights  arising  out  of  an  alleged  property  in  the  per- 
son and  services  of  another  as  a  slave  shall  be  enforced  by  any  Civil 
or  Criminal  Court  or  Magistrate  within  the  territories  of  the  East 
India  Company."  3.  "  No  person  who  may  have  acquired  propertj 
(1)  H.  C.  B.,  N.-W.  F.,  1871,  t46. 
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by  his  own  industry  or  by  tho  exercise  of  any  art,  calling  or  pro- 
fession*  or  by  iuLeritance,  assignment,  gift  or  bequest,  shall  be  "^[JTresTof 
dispossessed  of  such  property  or  prevented  from  taking  possession  India 
thereof  on  the  ground  that  such  person  or  that  the  person  from  Tihu  Evjut. 
whom  the  property  may  bav«  l»een  derived  was  a  slave." 
4.  "  Any  act  which  would  be  a  penal  offenoe  if  done  to  a 
free  man  shall  be  equally  an  offence  if  done  to  any  person  on  the 
pretext  of  his  being  fn  a  condition  of  slavery."  There  is  by  this 
Act  a  thorough  repudiation  by  the  law  of  India  not  only  of  the 
condition  of  slavery  as  a  possible  state  of  things,  but  of  any  rights 
or  interests  or  estate  which  could  be  asserted  in  respect  of  it, 
and  therefore,  as  I  have  said,  it  is  exceedingly  difRcult  to  under* 
ptand  what  is  meant  to  be  intended  by  s.  370,  Indian  Penal  Code. 
The  actual  accomplishment  of  placing  a  human  being  in  the  con- 
dition of  a  slave  could  not  have  been  contemplated,  inasmuch  as 
the  possibility  of  accomplishing  anything  unknown  to  the  law 
cannot  be  supposed  to  have  been  meant  or  intended  ;  s.  370  there- 
fore can  only  be  understood  as  directed  against  attempts  to  place 
persons  in  the  position  of  slaves,  or  to  treat  them  in  a  way  that 
is  inconsistent  with  the  idea  of  the  person  so  treated  being  free 
as  to  his  property,  services,  or  conduct,  in  any  res[)ect. 

Here  the  girl  Deoki  appears  simply  to  have  been  enticed  away 
by  the  accused  Ram  Kuar  for  the  purpose  of  a  marriage,  which 
owing  to  an  objection  on  the  score  of  caste  did  not  take  place, 
and  she  was  sent  back  to  Uam  Kuar.  Whether  in  any  case  the 
marriage  could  have  been  carried  out  must  be  more  than  doubtful, 
as  she  herself  states  she  had  previously  been  married  to  Nangha,  a 
fact  which  in  all  probability  was  not  known  at  the  time  to  Ram  Kuar 
But,  whether  that  be  so  or  not,  it  is  perfectly  clear  that  on  the 
facts  there  is  not  the  slightest  pretence  for  holding  that  any  offence 
whatever  under  s.  370  was  committed. 

Fbabson,  J. — It  is  apparent  upon  the  surface  of  the  case  that 
Deoki  was  sold  to  Udai  Ram's  brother  and  purchased  by  him  not 
as  a  slave  but  for  the  purpose  of  becoming  his  wife.  I  therefore 
concur  with  the  learned  Judge  who  made  the  reference  to  the  Full 
Bench  in  the  opinio  that  the  conviction  of  Ram   Kuar  under 
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^^^^  8.  370,  Indian  Penal  Code,  cannot  be  maintained.    But  I  do  not 

Empuess  of  ^^^^^  ^^^^       decision  of  this  Court  in  Queen  v.  Mirza  Sikundttr 

India  Bukhui  ( 1 )  affords  anj'  support  to  the  view  taken  by  the  Sessions 

Bam  Roar.  Judp^e  in  this  case. 

Spankie,  J.— I  am  still  of  the  same  opinion  as  I  was  when 
I  referred  the  case,  that  s.  370  of  the  Penal  Code  does  not 
meet  it. 

The  Sessions  Judge  makes  the  following  observations  *  in  bis 
judgment :  '*  Apparently  by  this  section  (370;  the  traffic  in  all  liaroan 
bein<{s  is  prohibited,  and  when  the  substance  of  the  transaction 
is  an  attempt  to  give  a  property  in  the  person  and  services  of  a 
human  being,  that  person  is  disposed  of  aa  a  slave  within  the 
meaning  of  this  section,  whatever  force  the  parties  to  the  transac- 
tion may  attempt  to  give  it." 

The  precedent  of  this  Court  (1),  to  whtch  I  refer  in  sub- 
mitting the  case  to  the  Full  Bench,  appears  to  me  to  support  this 
view.  The  learned  Judges  say  that  a  person  is  tieated  as  a  slave  if 
another  asserts  an  absolute  right  to  restrain  his  personal  liberty, 
and  to  dispose  of  his  labour  against  his  will,  unless  that  right  is 
conferred  by  law,  as  in  the  case  of  a  parent,  or  guardian,  or  jailor. 
This  doubtless  is  so.  But  the  Judges  go  further  and  say:  *^The 
offence  of  which  the  appellant  has  been  convicted  is  we  are  inform- 
ed one  of  which  instances  are  not  uncommon  is  this  country. 
Children  are  purchased  from  their  parents  or  strangers,  and  are 
brought  up  as  domestic  servants,  having  little  or  no  personal  liberty 
conceded  to  them.  These  children  are  practically  slaves,  and  it  cannot 
be  too  widely  known  that  their  condition  is  snoh  as  will  not  be 
tolerated  by  English  law,  and  that  persons  who  detain  them  in 
their  houses  are  liable  to  punishment  under  the  Penal  Code," 

I  have  examined  the  records  of  Government  with  a  view  to 
ascertain  the  circumstances  under  which  the  section  was  framed. 

In  the  draft  Penal  Code  published  by  command  in  1837,  in  the 
chapter  on  kidnapping,  except  in  d.  357,  now  represented  by 
s.  367,  there  is  no  reference  to  slavery.    The  report,  however,  of  the 

(1)  H.  C.  R.,  N.W.  P.,  1871,  p.  He. 
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Oommissioners  recogaizes  slavery  as  existing.    They  say  that  they 
had  coUeoted  informatioa  on  the  subject  from  every  part  of  India^ 
and  that  the  docaments  collected  have  satisfied  them  that  there  is 
at  present  no  law  whatever  defining  the  extent  of  the  power  of  a 
master  over  his  slaves,  that  every  thing  depends  on  the  disposition 
of  the  particular  fanctionary  who  happens  to  be  in  charge  of  a 
district,  and  that  functionaries  who  are  in  charge  of  contiguous 
districts,  or  who  have  at  diOFerent  times  been  in  charge  of  the  same 
district,  hold  diametrically  opposite  opinions  as  to  what  their  official 
duty  requires.    The  result  was  that  the  Law  Commissioners  recom- 
mended to  the  Governor-General  in  Council  that  no  act  falling 
under  the  definition  of  an  offence  should  be  exempted  from  punish- 
ment because  it  vtas  committed  by  a  master  against  a  slave. 

It  may  be  thought,  they  say,  that  by  framing  the  law  in  this 
manner  they  do  in  fact  virtually  abolish  slavery  in  British  India. 
But  their  object  was  to  deprive  slavery  of  those  evils  which  are  its 
essence,  and  to  do  so  would  ensure  the  speedy  and  natural  extinc- 
tion of  the  whole  system.  "  The  essence  of  slavery,"  they  observe, 
'^the  circumstance  which  make  slavery  the  worst  of  all  sooial  evils, 
is  not  in  our  opinion  this,  that  the  m  ister  has  a  legal  right  to  certain 
(cervices  from  the  slave,  but  this,  that  the  master  has  a  legal  right 
to  enforce  the  performance  of  those  services  without  having  re- 
course to  the  tribunals."  % 

The  Hon'ble  Court  of  Directors  in  1838  directed  that  the  Go- 
vernment of  India  should  lose  no  time  in  passing  an  enactment 
to  the  effect  of  the  recommendation  just  -referred  to.  The  majority 
of  the  Commissioners  framed  a  draft  Act,  but  Mr.  Cameron 
diflFered  from  them,  and  afterwards  the  Commissioners  again 
differed  amongst  themselves  in  submitting  another  report  on  the 
subject  in  184  L.  At  last  in  1843  Act  Y  of  that  year  was  passed 
which  carried  out  the  original  recommendation  of  the  Law  Com- 
missioners. The  first  section  forbade  the  public  sale  by  any 
public  officer  in  execution  of  any  decree  or  order  of  Court,  or  for 
the  enforcement  of  any  demand  of  rent  or  revenue,  of  any  person, 
or  of  the  right  to  the  compulsory  labour  or  services  of  any  person 
on  the  ground  that  such  person  is  in  a  state  of  slavery.    S.  2 
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1880        declared  that  no  rights  arising  out  of  an  alleged  property  in  the 
Empress  op    P^^'so^       services  of  another  as  a  slave  shall  be  enforced  by  any 
India       Civil  or  Criminal  Court  or  Manristrate  within  the  territories  of  the 
Bah  Koab.    East  India  Company.    S.  3  provides  that  no  person  shall  be 
deprived  of  any  property  whatsoever,  however  obtained,  on  the 
ground  that  such  person  or  that  the  person  from  whom  the  property 
may  have  been  derived  was  a  slava    S.  4>  enacted  that  any  act 
which  would  be  a  penal  offence  if  done  to  a  free  man  shall  be 
equally  an  offence  if  done  to  any  person  on  the  pretext  of  his  being 
in  a  condition  of  slavery. 

After  this  in  1846  the  ladian  Law  Commissioners  again  sub-^ 
mitted  a  report  on  the  Penal  Code.  In  clauses  420  to  438  of  their 
report,  the  Commissioners  refer  to  kidnapping  and  sale  of  children. 
In  cl.  435  they  refer  t>  Act  V  of  1843,  and  observe  that  the  pri- 
vate sale  of  a  free  person  for  the  purpose  of  being  dealt  with  as  a 
slave  is  not  prohibited  by  this  law.  But  as,  under  s.  4  of  it,  no 
person  so  sold  could  be  dealt  with  as  a  slave  against  his  will,  it 
amounts  to  a  virtqal  prohibition  which  may  be  effectual  as  regards 
adults  who  can  avail  themselves  of  the  law,  without  any  further 
provision.  But  with  respect  to  children,  it  should  bo  made  penal 
to  sell  or  purchase  a  child  under  any  ciroumstances.  I  can  obtain 
no  clue  to  w  bat  happened  after  this  report.  This  recommendation 
jn  the  report  of  1846  appears  to  have  borne  fruit,  for  ss.  370  and 
371  were  prepared. 

Looking  at  the  former  law,  Y  of  1843,  ^nd  specially  at  s.  4,  I 
conclude  that,  so  far  as  we  are  concerned  in  the  case  referred  to, 
it  would  be  necessary  for  the  prosecution  to  show  that  the  prisoner 
Ram  Kuar  asserted  a  right  to  dispose  of  the  girl's  liberty,  and 
under  pretext  of  her  being  a  slave  sold  her  as  such  and  to  continue 
such.  The  case  before  us  does  not  present  any  such  features. 
The  section,  therefore,  does  not  apply. 

The  observations  of  the  learned  Judges  in  the  latter  part  of  the 
judgment  in  Queen  v.  Mirza  Sikundur  Buklmt  (1)  appear  tome  to 
go  beyond  the  section.    Ss.  365,  366,  367,  368,  372  and  373 
seem  to  provide  for  the  cases  of  kidnapping  children,  whilst  sl 
(1)  H.  C.  R.,  N.-W.  P.,  1871,  p.  UO, 
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374  declares  that  any  one  who  unlawfully  compels  any  person  to  I880 
labonr  agaii)st  his  will  shall  be  punished  with  imprisonment  of  ^j^p^ggg 
either  description  for  a  term  which  may  extend  to  one  year  or  India 
with  fine  or  with  both.    But  s.  370  must  be  read  as  providing  for  Bak^Kcai, 
the  specific  offence  which  it  includes,  i.  e,^  (ij  the  importation  and 
taportation  of  a  person  as  a  slave ;  (ii)  the  disposal  of  a  person 
as  a  slave  (and  here  the  presumption  is  that  the  act  is  against  the 
will  of  the  person);  (iii;  the  acceptation^  reception  or  detention  of 
any  person  against  his  will  as  a  slave^  that  is^  it  must  be  shown  that 
the  act  done  was  done  against  the  will  of  the  person,  who  cannot 
be  accepted,  received  or  detained  as  a  slave.    When  these  condi- 
tions are  not  seen  in  any  case,  s.  370  does  not  appear  to  me  to 
apply. 

Oldfield,  J. — i  apprehend  that  the  sections  of  the  Penal  Codd 
with  which  this  reference  deals  were  enacted  for  the  suppression 
of  slavery,  not  only  in  its  strict  and  proper  sense,  viz.,  that  condi- 
tion whereby  an  absolute  and  xmlimited  power  is  given  to  the 
muster  over  the  life,  fortune  and  liberty  of  another,  but  in  any 
modified  form  where  an  absolute  power  is  asserted  over  the  liberty 
<}f  another. 

Slavery  had  tbe  sanction  of  the  Muliamraadan  and  Hindu  lawdj 
and  a  form  of  slavery  was  prevalent  in  this  country  at  the  com- 
mencemeat  of  oar  rule,  and  Mr.  Justice  Spankie,  whose  written 
opinion  on  this  reference  I  have  had  the  advantage  of  reading,  has 
abundantly  shown  that  the  law  we  are  dealing  witli  was  enacted 
to  suppress  that  practice. 

To  bring  the  act  of  the  accused  in  the  case  before  us  within 
the  meaning  of  s.  370,  there  must  be  a  selling  or  disposal  of  the 
girl  as  a  slave,  that  is^  a  selling  or  disposal  whereby  one  who  olaims 
to  have  a  property  in  the  person  as  a  slave  transfers  that  property 
to  another; 

Bat  the  facts  in  this  citse  do  noi  show  any  thing  of  the  kind ; 
lio  such  right  of  property  in  the  girl  appears  to  have  been  set  up 
by  the  accused.  The  girl  appears  to  have  come  under  the  protec- 
tion of  acicused  when  in  a  state  of  destitution^  and  she  was  given 
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over  to  Udai  Ram  in  order  that  she  might  become  his  brother's 
wife^  the  accused  receiving  a  gratification  for  her  troubla  The 
facts  do  not^  therefore^  appear  to  me  to  ooneriitute  an  offence  under 
s.  370. 

Straight,  J. — Upon  the  facts  as  disclosed  in  the  judgment 
of  the  Sessions  Judge,  I  am  of  opinion  that  the  conviction  of 
Ram  Euar  under  s.  370  of  the  Penal  Code  cannot  be  sustained. 
There  is  no  sufficient  evidence  that  the  girl  Deoki  was  "  sold  or  dis- 
posed of*  to  the  brother  of  Udai  Ram  for  the  purpose  of  her  being 
dealt  with  as  a  slave,  or,  in  other  word?,  that  a  right  of  property  in 
and  over  her  should  be  asserted  by  her  purchaser  in  employing 
her  in  menial  and  enforced  services  against  her  will  and  by 
Restraining  her  liberty.  On  the  contrary,  the  proof  appears  to  be, 
that  the  Rs.  4  and  the  buffalo  were  given  by  Udai  Ram^s  brother 
tinder  the  belief  that  Deoki  was  a  Jdt,  and  his  admitted  object  and 
intention  in  reference  to  her  was  marriage.  Moreover,  the  moment 
it  was  discovered  she  was  a  Oararia^  Udai  Ram  started  to  take  her 
back  to  Ram  Kuar  and  was  only  prevented  from  doing  so  by  his 
arrest.  Under  all  the  circumstances,  I  think  that  the  decision  of 
the  Sessions  Judge  should  be  set  aside. 


APPELLATE  CIVIL. 

March  11. 

Before  Mr.  Justici  Spankie  and  Mr.  Justin  S(raigh(. 

PURAN  MAL  ANi>  OTHERS  (PLAiiiTiFFa)  V.  PADMA  (Dkfindaht).^ 

Bent-fret  grants  J  writdieiioi»^  Act  XV I II  of  1873  {N.-W,  P,  Rent  Act),  ts.  30,95 
(c)— i4c<  XIX  of  1873  (iV.-IF.  P.  Land  Revenue  AH),  *f.  79,  241  (h) 

The  plaintiflfs  in  tbU  suit,  zatmndars  of  a  certaia  Tillage,  soed  for  the  poM« 
sion  ol  certain  land  in  such  village,  aUeging  that  it  bad  been  assigned  to  a  prede- 
eessor  of  the  defeodaat  to  hold  sa  long  as  he  and  his  saccesson  cootinned  to 
perform  the  duties  of  TUlage-watchaian^  and  the  defeodant  had  ceaaed  to  perform 
those  duties,  and  was  holding  as  a  trespasser.  The  defendant  aet  op  as  a  defence 
to  the  suit  that  he  and  hia  predecessors  bad  held  the  land  rent-free  for  two  ban- 
died  years,  and  that  be  held  it  aa  a  proprietor.  that  aoch  aatigsoient  was  not 
a  grant  within  the  meaning  of  HeguUUon  XIX  of  1793^  and  the  pUititifls*  cUOm  wa» 

Second  Appeal  No.  1029  of  1879,  from  a  decree  of  H*iilri  llaq^nd  AH  Rhan, 
Subordinate  Judge  of  Agra,  dated  the  &th  June,  1879,  affirming  a  decree  ol  llaulri 
Munlr-ud-din,  Monaif  of  Jalesar,  dated  the  26th  March^  1879. 


1880 


Em  PSMS  ot 

India 

V. 

Bam  Kuab. 


Digitized  by  Google 


VOI^.  ll  ]  ALLAHABAD  SEBIES. 


733 


not  one  to  rerame  such  a  grant  or  to  asaeu  rent  on  the  land^  of  which  a  Retenae  1880 

Court  conld  take  cogDisance  under  88.  30  and  95  (c)  of  Act  XVIII  of  1878  or  ■ 

Bs.  i9  and  241  (A)  of  Act  XIX  of  1878,  but  one  which  was  cognisable  by  the  Ciril  Po«ak  Mal 

Courts.  p^^^ 

This  was  a  suit  for  the  possession  of  five  bigfaas^  nine  biswas,  of 
land  situate  in  Thoke  Sandar  Lai,  manza  Chedermi,  pargana  Firoz« 
abady  Agra  district.    The  plaintiffs,  who  were  zamindars  of  the 
villstge,  claimed  sach  land  on  the  ground  that  it  had  been  granted 
to  a  predecessor  of  the  defendant  in  consideration  of  his  services  as 
bcUahar*^  ox  village-watchman,  and  the  defendant  had  ceased  to 
perform  those  services*    The  defendant  set  up  as  a  defence  to  the 
suit  that  he  and  his  predecessors  had  held  the  land  renUfree  for 
two  hundred  years,  tliat  he  held  the  land  as  a  proprietor,  and  that 
the  suit  was  not  cognizable  by  the  Civil  Courts.    The  Munsif  and 
the  Subordinate  Judge  concurred  in  holding  that  the  suit  was  not 
cognizable  by  the  Civil  Courts,  the  matter  in  dispute  being  in 
their  opinion  the  resumption  of  a  rent-free  grant  of  land,  and  one 
therefore  on  which  an  application  might  have  been  made  to  a  Reve- 
nue Court,  under  s.  30  of  Act  XVIII  of  1873,  or  s.  79  of  Act  XIX 
of  1873. 

On  appeal  by  the  plaintiff  to  the  High  Court  it  was  contended 
that  the  claim  was  not  one  for  the  resumption  of  a  rent-free  grant 
of  land,  within  the  meaning  of  those  sections,  but  one  for  the 
possession  of  land  Which  had  been  given  to  the  defendant  for  the 
performance  of  services  which  he  had  ceased  to  perform,  and  the 
suit  was  consequently  cognizable  by  the  Civil  Courts. 

Mnnshi  Hanuman  Prasad^  for  the  appellants. 

Maulvi  Obeidul  Rahman,  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Court : 

Spabkib,  J. — I  have  considered  the  appellants'  plea  and  have 
eome  to  the  conclnsion  that  the  finding  of  the  Courts  below^  that 
the  suit  is  not  oognizable  in  the  Civil  Courts,  is  incorrect  The 
grants  referred  to  in  s.  30,  Act  XYIII  of  1878,  and  in  s.  79,  Act 
XIX  of  1873,  are  those  set  forth  in  the  preamble  of  Begnlation 
XIX  of  1793|  and  in  tho  first  section  thereof*   That  section  recites 
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1880  that,  by  the  ancient  law  of  the  country,  the  ruling  power  is  enti- 
tled to  a  certain  proportion  of  the  produce  of  every  bigha  of  land 
(deniandable  in  money  or  kind,  according  to  local  custom),  unless 
it  transfers  its  right  thereto  for  a  term  or  in  perpetuity,  or  limits 
the  public  demand  npon  the  whole  of  the  lands  belonging  to  an 
individual,  leaving  him  to  appropriate  to  his  own  use  the  difference 
between  the  value  of  such  proportion  of  the  produce  and  the  sum 
|)ayable  to  the  public,  while  he  continues  to  discharge  the  latter. 
As  a  necessary  consequence  of  this  law,  if  a  zamindar  made  a  grant 
of  any  part  of  his  lands  to  be  held  exempt  from  payment  of  reve- 
nue, it  was  considered  void,  from  being  an  alienation  of  the  dues  of 
Government  without  its  sanction.  There  the  grants  referred  to  are 
those  made  by  the  zamindar.  Badshahi  or  royal  grants  are  excepted 
in  the  preamble.  The  grant  referred  to  is  a  permanent  alienation  of 
revenue,  or,  as  Acts  XVIII  and  XIX,  in  ss.  30  and  79  respectively, 
term  it,  rent  The  first  section  of  Regulation  XIX  of  1793 
further  indicates  the  nature  of  the  grants  as  having  been  made 
under  the  pretext  that  the  produce  of  the  lands  Was  to  be  applied 
to  religious  or  charitable  purposes*  Of  these  grants  some  wer© 
applied  to  the  purposes  for  which  they  were  professed  to  have  been 
made,  but,  in  general,  they  were  given  for  the  personal  advantage  of 
the  grantee,  or  with  a  view  to  the  clandestine  appropriation  of  the 
produce  to  the  use  of  the  grantor,  or  sold  to  supply  his  private 
exigencies.  All  such  grants  since  the  1st  December,  1790,  and  in 
future,  were  declared  null  and  void  by  s.  10  of  the  Regulation. 

What  the  plaintiff  desires  in  this  case  is  full  possession  of  a 
plot  of  land  which  he  says  has  hitherto  been  held  without  payment 
of  rent  by  defendant,  the  village  "fra/a/i«ir"  or  watchman.  He 
was  allowed  to  occupy  the  land  for  his  support,  and  in  point  of  fact 
tvhatever  he  derived  from  the  land  constituted  his  wages.  But 
there  was  no  permanent  grant  of  the  land  to  him  or  his  predecessors. 
Ee  would  continue  to  occupy  it  as  long  as  he  continued  to  give 
his  services  as  watchman.  Obviously  such  an  assignment  is  noi 
a  grant  within  the  meaning  of  Regulation  XIX  of  1793,  and  the 
present  claim  is  not  one  to  resume  such  a  grant  or  to  assess  the  rent 
on  the  land.  The  settlement  officer  therefore  very  properly  refused 
to  entertain  the  claim,   Nor  could  an  application  to  dispossess  the 
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defendant  be  made  to  the  fcollector  under  letter  (c),  s.  95,  and  s.  30, 
Act  XVIII  of  1873,  for  the  same  reason.  It  is  not  a  claim  to 
recover  a  rent-free  grant  as  being  one  of  tbose  declared  by  the 

Regalation  to  be  nail  and  void,  nor  is  it  a  claim  to  assess  the 

rent  on  the  land. 

The  plaintiff  wishes  the  defendant  to  give  up  the  land  or  pay 
rerit.  The  defendant  repudiates  the  plaintiff's  superior  title,  and 
claims  that  he  has  acquired  a  proprietary  right  in  the  plot  which 
has  been  in  the  possession  of  himself  and  his  family  for  two 
hundred  years.  Clearly  there  is  a  dispute  between  the  parties' 
which  it  is  the  special  duty  of  the  Civil  Courts  to  determine.  The 
plaintiff  now  regards  the  defendant,  who  is  no  lon^rer  watchman^ 
03  a  trespasser;  the  latter  asserts  his  full  proprietary  right  in  the 
•plot.  The  Ceurts  below  are  bound  to  determine  the  party  to 
whom  the  right  bebngs  and  to  decide  the  case  on  all  its  merits. 

I  would  therefore  decree  the  appeal,  reverse  the  decision  of  the 
lovirer  appellate  Court,  and  remand  the  case  for  trial  on  the  merits 
by  that  Court,  should  it  find  materials  on  the  record  to  enable  i  t 
to  do  so  ;  but  if  it  should  appear  that  the  first  Court  has  excluded 
evidence  of  fact  essential  to  the  determination  of  the  rights  of 
the  parties,  the  lower  appellate  Court  is  at  liberty  to  reverse  the 
decree  of  the  first  Court.    Costs  to  abide  the  result  of  a  new  trial. 

Straight,  J. — I  concur  fully  in  the  above  judgment  of  my 
honorable  colleague. 

Cause  remanded 
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Before  Mr.  Justice  Spankie  and  Mr  Justice  Straight. 

MAERUNDI  DIAL  (Plaintiff)  v.  RAMBAHAN  BAI  and  another 
(defbudahts).* 

Sale  of  proprietary  rights  in  a  Mahdl— Right  of  occupancy^Ex'proprietary  tenant-- 
Act  X  Vm  of  1871  (N.^  W.  P.  Rent  Act),  ss.  7,  9. 

The  right  of  occupancy  which  a  person  losing  or  parting  with  his  proprie- 
tary rights  in  a  mah&l  acqaires,  under  8.  7  o(  Act  XTIII  of  1873,  in  the 
land  held  by  him  as  sir  in  such  mahiU  at  the  date  of  sach  loss  or  parting,  is  a  sal&r 
able  interest. 

*  Second  Appeal,  No.  997  of  1879,  from  a  decree  of  Maulvi  Mnhammad  Bakhsh. 
Additional  Subordinate  Judge  of  Gbazipur,  dated  the  22nd  May,  1879,  modifying  a 
decree  of  Maulvi  Mir  Badshah,  Munsif  of  Saidpur,  dated  the  17th  February,  1879. 
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March  15. 
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1880  ffelds  where  such  a  right  was  sold  by  prirate  sale,  that  it  was  transferable, 

■  8.  9  of  Act  XVIII  of  1873  Dotwithstaading.    Omrao  Begam  t.    The  Land 

Mawldkdi     Mortgage  Bank  of  India  (1)  followed. 

RambIban  ^        executed  by  a  Tillage  proprietor  purporting  to  transfer  his  share  in 

Kai.  Tillage  iocludiug  his  sir-land  and  ex-proprietary  right  digests  such  proprietor 

of  the  ez-proprietary  right  conferred  by  a.  7  of  Act  XVIII  of  1878. 

The  plaintiff  claimed  nineteen  bighas,  two  bis  was,  of  land, 
nnder  a  deed  of  sale  dated  the  9th  April,  1878.  At  the  time  of 
the  sale  this  land  was  held  by  the  defendants  as  sir-land.  The  deed 
of  sale  purported  to  transfer  the  share  of  the  defendants  in  a  oer- 
tain  mahil  including  their  sir-land"  and  their  ''ex-proprietary 
rights."  The  plaintiff  alleged  that  the  defendants  were  holding  the 
land  as  trespassers.  The  defendants  set  up  as  a  defence  to  the  suit 
that  they  hold  the  land  under  a  right  of  occupancy  in  virtue  of  the 
provisions  of  Act  XVIII  of  1873 ;  that  they  did  not  acquire  such 
right  until  after  the  date  of  the  sale  to  the  plaintiff,  and  therefore 
sach  right  did  not  pass  under  that  sale ;  that,  under  s.  9  of  Act 
XVIII  of  1873,  such  right  was  not  transferable ;  and  that  tiie 
suit  was  not  cognizable  by  the  Civil  Courts.  The  Court  of  first 
instance  allowed  their  contention,  and,  holding  that  the  suit  was 
not  cognizable  by  the  Civil  Courts,  returned  the  plaint  to  the 
plaintiff  to  be  presented  in  a  Court  of  Revenue.  On  appeal  by 
the  plaintiff  the  lower  appellate  Court  held  that  the  suit  waa 
cognizable  by  the  Civil  Courts,  but  dismissed  it  on  the  ground 
that  the  defendants  held  the  land  as  occupancy-tenants  and  not 
as  trespassers,  and  could  not  be  dispossessed,  holding  that,  inas- 
much as  the  defendants  only  acquired  the  right  of  occapanoy  under 
8.  7  of  Act  XVIII  of  1873  after  the  date  of  the  sale  of  their 
share,  that  right  did  not  pass  under  that  sale  to  the  plaintiff,  and 
further  that  that  right,  under  s.  9  of  that  Act,  was  not  transfer- 
able. 

The  plaintiff  appealed  to  the  High  Court,  contending  that  the 
defendants  were  competent  to  transfer  their  occupanoy-rights  as 
ex-proprietary  tenants,  and  having  transferred  such  rights  to  her, 
she  was  entitled  to  the  possession  of  the  land  in  suit 

Mdnshi  Mamman  Prasad,  for  the  appellant. 

(1)  L  L.  B.,  2  AH  m. 
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The  Senior  Government  Pleader  (Lala  Juala  Prasad)^  for  the  '880 
respondents.  Markundi 

He  following  jadgments  were  delivered  by  the  Court  : 


Spankib,  J. — The  defendant,  as  lambardar,  sold  his  share 
ineladin^  the  ''sir"  and  "ex-proprietary  rights"  to  the  plaintiff. 
The  lower  appellate  Court  holds  that  he  could  not  dispose  of  the 
ex- proprietary  right,  as  it  had  not  accrued  until  the  defendant  had 
transferred  hi?  share  in  the  estate  to  the  plaintiff. 

The  wording  of  s.  7,  Act  XVIII  of  1873,  is  to  the  following 
effect,  that  every  person  who  may  hereafter  lose  or  part  with  his 
proprietary  rights  in  any  mah&l  shall  have  a  right  of  occupancy  in 
the  land  held  by  him  as  sir  in  such  mah^l  at  the  date  of  such  loss  or 
parting,  at  a  rent  which  shall  be  four  annas  in  the  rupee  less  than 
the  prevailing  rate  payable  by  tenants  at  will  for  land  of  similar 
advantages."  The  second  paragraph  goes  on  to  say  that  "persons 
having  such  rights  of  occupancy  shall  be  called  ex-proprietary 
tenants  and- shall  have  all  the  rights  of  occupancy-tenants." 

It  is  tn;e  that  the  general  rule  is  that  the  subject  of  sale 
must  belong  to  the  vendor  and  that  he  can  sell  no  more  than 
the  interest  which  he  legally  possesses.  But  it  appears  to  me  that 
8.  7  of  the  Act  recognizes  from  the  date  of  its  passing  that  a 
proprietor  has  a  right  of  occupancy  in  land  held  by  him  as  ^*sir," 
and  reserves  it  to  him,  if  he  pleases,  upon  the  terms  provided  by  the 
section.  The  vendor  was  at  liberty  to  sell  his  sir-land,  and  I  do  not 
i^ink  that  s  7  debars  him  from  selling  the  interest  reserved  to  him 
by  the  Act,  namely,  the  right  to  occupy  the  land  at  a  favourable 
rate  of  rent.  This  seems  to  me  to  be  an  interest  created  from  the 
date  of  the  passing  of  Act  XVIII  of  1873,  and  an  expectancy  which  ' 
he  might  dispose  of  along  with  the  sir  and  his  proprietary  share. 
It  also  seems  to  me  that  it  is  erroneous  to  refer  to  the  right  as  that 
of  an  ex-proprietary  tenant."  Persons  who  have  such  rights  of 
occupancy  as  those  described  in  s.  7  shall  be^  the  Act  says,  called 
ex- proprietary  tenants  and  shall  have  all  the  rights  of  occupancy 
tenants.  They  are  so  called  to  distinguish  them  from  the  occu- 
pancy-tenants described  in  s.  8.   What  s.  7  recognizes  is  a  right 
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of  occupancy  that  has  always  perhaps  been  inherent  in  the  pro- 
prietor of  a  share,  a  right  to  occupy  a  portion  of  the  lands  as 
his  sir,  either  for  his  own  cultivation,  or  to  sublet  them  to  others. 
Whether  this  be  so  or  not,  that  he  has  a  recognized  interest  in  the 
right  to  occupy  the  land  held  by  him  as  sir,  in  the  event  of  his 
losing  or  parting  with  his  proprietary  rights  in  the  mahal,  would 
appear  to  be  quite  clear.  How  far  the  second  paragraph  of  s.  9  of 
the  Rent  Act  would  invalidate  such  a  sale  of  the  occupancy-right, 
as  being  contrary  to  law  and  policy,  is  another  matter,  which  might 
have  required  fuller  consideration.  But  I  feel  myself  bound  by  the 
ruling  of  the  Full  Bench  in  Umrao  Begam  v.  Tlie  Land  Mortgage 
Bank  of  India  (1),  from  which,  however,  I  dissented.  I  am  of 
t>pinion  that  the  appeal  should  be  decreed  and  that  the  case  should 
go  back  to  the  lower  appellate  Court  to  be  tried  on  the  merits. 

Straight,  J. — I  have  had  some  doubt  as  to  the  proper  con- 
atrnction  to  be  put  upon  s.  7  of  the  Rent  Act,  but  after  very  care- 
ful consideration,  I  agree  with  the  view  of  Mr.  Justice  Spankie  as 
stated  in  his  judgment.  I  may  add,  that  like  him  J  feel  bound  bj 
the  decision  of  the  Full  Bench  (1>  referred  to,  though  were  the 
matter  still  an  open  one,  I  should  hold  the  prohibition  of  s.  9  of  the 
Sent  Act  to  apply  strictly. 

Cause  remanded. 
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^•fcre  Mr,  Justice  Pearson  and  Bir,  Justice  Straight, 

^ARAINI  KUAR  (Defendant)  v.  DURJAN  EUAR  and  othebs  (PLAZvnm)* 

NARAINI  KUAR  (Oefekdant)  v.  PIAREY  LAL  and  othebs  (PLAinnm}*, 

Addition  of  parties^  Act  X  of  1677  {Civii  Procedure  Code),  <b  82. 

Held,  reading  ss.  28,  29,  and  32  of  Act  X  of  1877  together,  thaty  where  an 
application  is  made  under  s.  82  for  tiie  additioa  of  a  person  whether  as  plaintilt 
or  defendant,  such  person  shoald,  as  a  general  rule,  be  added,  only  where  theie 
are  questions  directly  arising  out  of  and  incidental  to  the  original  cause  of  action, 
in  which  such  person  has  an  identity  or  community  of  interest  with  the  original 
plaintiff  or  defendant. 

<1)  I.  L.  H.,  2  All.,  451. 
•  First  AppeilB,  Nos.  101  and  102  of  1879,  from  orders  of  MauW  Abdul  Qayum 
Khan,  Subordinate  Judge  of  BareiJly,  dated  the  4th  July,  1879. 


Digitized  by  Google 


VOL,  II.]  ALLAHABAD  SERIES.  7391 

Two  suits  against  K  for  possession  of  the  property  of  deceased,  were 
iu8titate«l  in  the  Court  of  a  Subordinate  Judge  by  parties  claiming  adversely  to 
one  another  as  heirs  to  The  Subordinate  Judge,  on  the  applications  of  the 
plaintiffs  in  these  splits,  under  s.  S2  of  Act  X  of  1877|  added  the  plaintiffs  in  the 
first  suit  as  defendants  in  the  second,  and  the  plaintiffs  in  the  second  suit  as  de- 
fendants in  the  first.  Held,  on  appeal  by  the  defendant  iTfrom  the  orders  of  the 
Subordinate  Judge,  applying  the  rule  stated  abovei  that  such  additions  of  parties, 
not  being  necessary  to  enable  the  Subordinate  Judge  ^  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involyed  in  the  suits,"  were  not 
proper. 

The  principles  on  which  s.  73  of  Act  VIII  of  1859  should  be  interpreted 
enunciated  by  Sir  Barnes  Peacock  in  Joy  Qobind  Dost  Gouree  Prashad  Shaha 
(1),  Raja  Bam  Tewary  t.  Luchman  Per»had{2),  and  Ahmed  Hosain  t.  Khodeja  (8), 
and  the  remarks  of  Poutifex,  J.  in  Mahomed  Badhaa  Nicol  (4)  followed  and. 
applied. 

While  two  suits  against  one  Naraini  Knar  nambered  respect* 
ively  63  and  7 6  were  pending  in  the  Court  of  the  Sabordinate 
Jadge  of  Bareilly,  the  plaintiffs  in  suit  No.  63  applied^  under  s.  32 
of  Act  X  of  187 7^  to  be  made  defendants  in  suit  No.  76^  and  the 
plaintiff}  in  suit  No.  76  applied,  under  the  same  section,  to  be 
made  defendants  in  suit  No.  63.  On  the  4th  July,  18799  the 
Subordinate  Judge  passed  orders  granting  these  applications.  In 
each  case  the  application  was  granted  on  the  ground  that  a  suit 
by  the  applicants  in  the  other  case  against  Naraini  Kaar  relating  to 
the  same  property  was  pending.  Naraini  Kuar  appealed  against 
these  orders  to  the  High  Court 

Mr.  Hillj  for  the  appellant. 

Mr.  Conlauy  Munshi  Banuman  Prasad^  and  Pandit  Biahamhhar 
Nathy  for  the  respondents  in  No.  101. 

Mr.  Colvin  and  Pandit  Biahambhar  Nathy  for  the  respondents 
in  No  102. 

The  judgment  of  the  Court  (Pearson,  J.,  concurring)  waa 
delivered  by 

SxRAiaex,  J.^  These  are  first  appeals  from  two  orders,  passed 
by  the  Subordinate  Judge  of  Bareilly,  on  the  4th  of  July,  1879. 

(1)  7  W.  R.,  202.  (3)  10  W.  R.,  369  ;  3  B.  L.  lU,  A.  C,  28. 

(2)  8  W.  B.,  15.  (4)  I.  U  K..  4  Calc,  865. 
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PUKKT  LaL. 


In  order  to  make  the  question  of  law  raised  on  behalf  of  the  aj^pel- 
lant  intelligible  it  is  necessary  to  recapitulate  the  following  facts. 

It  appears  that  two  suits  are  pending  in  the  Court  of  the  Sub- 
ordinate Judge  against  one  Naraini  Knar.    In  the  first  of  these 
the  plaintiffs  are  Rani  Durjan  Kuar,  Ghandi  Din,  and  Mashuk 
Mahal  Sahiba  Begam,  and  in  the  second  Piarey  Lai,  Bhairon  Prasad, 
Shib  Lai,  and  Narbada  Prasad.    The  litigation  relates  to  the  ances- 
tral property  of  Chaudhri  Basant  Ram,  deceased.    Tbe  three  plain- 
tiffs in  case  No.  1  sue  for  possession  of  the  property  by  right  of 
inheritance, — Rani  Durjan  Kuar  as  widow  of  Basant  Ram  and  step- 
mother of  Uhandhri  Naubat  Ram,  his  son,  also  deceased  ;  Chandi 
Din  as  grandson  of  Basant  Ram  and  sister^s  son  of  Naubat  Etam  ; 
and  Mashuk  Mahal  Sahiba  Begam  as  vendee  of  a  portion  of  the 
property  in  suit  from  the  other  two  plaintiffs,  under  a  sale  deed  of 
the  17th  of  February,  1879.    In  case  No.  2  the  four  plaintiflfe,  alleg- 
ing themselves  to  be  the  nearest  heirs  of  the  deceased  Naubat  Ram, 
sue  for  proprietary  possession,  by  cancel ment  of  an  order  of 
the  15th  August,  1879,  declaring  Naraini  Kuar  to  be  the  owner 
of  the  property  in  suit  and  directing  the  entry  of  her  name, 
in  that  character,  in  the  kkewat.    To  br)th  suits  the  defendant  replies, 
that  she  is  entitled  to  the  property  by  virtue  of  the  adoption  of 
her  deceased  husband,  Raghunandan  Prasad,  by  Naubat  Ram. 
It  is  admitted  that  she  is  in  possession,  and  that  her  name  is  entered 
in  the  revenue  records.    The  two  plaints  were  filed  respectively, 
in  the  first  case,  on  the. 17th  April,  and,  in  the  seoond,  on  the  12th 
May,  1879.    The  pleas  of  the  defendant  were  put  in  on  the  4th  of 
July.    Upon  that  day  application  was  made,  under  s.  32  of  Act  X 
of  1877,  by  both  sets  of  plaintiffs,  praying  that  they  might  be  ad- 
ded as  defendants  in  that  suit  in  which  they  were  not  plaintiff^, 
and  thereupon  the  orders  now  appealed  were  passed. 

It  is  objected  before  us  on  behalf  of  the  original  defendant,  Nar- 
aini Kuar,  that  these  orders  are  irregular  and  illegal ;  that  the  Sub- 
ordinate Judge  has  misinterpreted  the  provisions  of  s.  32  af  Act 
X  ;  that  he  has  improperly  exercised  the  discretion  vested  in  him 
under  that  section  ;  and  that  it  is  inequitable  that  the  defendant 
should  be  hampered  and  embarrassed  in  the  conduct  of  her 
case,  by  being  placed  between  a  cross-fire  of  adverse  claims, 
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those  of  the  plaintiiFi)  on  the  one  hand  and  of  the  defendants  on  the 
other. 

The  question  thus  raised  is  one  of  much  importance,  as  to  the 
procedure  and  practice  contemplated  by  s.  32.  The  substantial 
point  for  determination  appears  to  be,  has  the  (Subordinate  Judge, 
having  regard  to  the  permissive  character  of  s.  32,  properly,  that 
is,  within  the  terms  of  the  section,  exercised  his  discretion  in  pass- 
ing the  two  orders  appealed. 

No  doubt  it  is  most  desirable,  when  litigation  has  been  insti- 
tuted in  respect  of  a  particular  subject-matter  or  specific  contract, 
that  the  Court  having  cognizance  of  it  should  see  that  all  questions 
directly  springing  out  of  it  should  be  raised  and  dealt  with  once 
and  for  all,  and  that  all  persons  naturally  concerned  in  and  likely  to 
be  legally  aflFected  by  the  determination  of  those  questions  should 
be  joined  as  parties.  The  practice  of  the  English  Equity  Courts 
has  always  been  to  recognise  this  principle  in  its  widest  aspect,  and 
the  Orders  under  Rule  XVI  of  the  Judicature  Act  afford  abundant 
facilities  for  the  joinder  of  parties.  It  is  noticeable  that  their  lang- 
uage, with  slight  exception,  is  repeated  word  for  word  in  the  ear- 
lier sections  of  the  3rd  chapter  of  the  Civil  Procedure  Code,  though 
it  is  worthy  of  observation  that  the  provisions  of  Orders  17  and 
19,  as  to  adding  persons  from  whom  a  defendant  claims  con- 
tribution or  indemnity,  or  others  whom  the  Court  or  Judge  thinks 
should  be  j«>ined  for  the  purpose  of  a  question  being  determined, 
not  only  as  between  the  plaintiff  and  defendant,  but  between  them 
and  such  other  person,  have  not  been  incorporated.  While  the 
propriety  of  preventing  unnecessary  and  expensive  repetition  of 
litigation  and  multiplication  of  suits  cannot  be  questioned,  neither 
as  a  principle  of  justice  to  litigants  nor  as  a  convenient  rule  of 
practice  can  an  indiscriminate  joinder  either  of  causes  of  action  or 
of  parties  be  tolerated. 

It  becomes  necessary  to  closely  examine  not  only  the  terms 
of  s.  32,  bat  also  the  kindred  provisions  in  the  earlier  part  of 
chapter  III,  which  now  replace  the  legislation  formerly  contained 
in  s.  73  of  Act  VlII  of  1859.  First  as  to  s.  32,  the  Court  may 
at  any  time,  either  upon  or  without  application,  "order  that 
any  plaintiff  be  made  a  defendant  or  that  any  defendant  be  made 
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a  plaintiff^  and  thai  the  name  of  any  person  who  ought  to  hare 
been  joined  whether  as  plaintiff  or  defendant,  or  whose  presence 
before  the  Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  suits,  be  added.'^  But  it  seems  to  me 
that,  in  exercising  the  very  wide  discretion  given  by  these  later 
words,  regard  should  be  had  to  the  terms  of  ss.  28  and  29,  and 
the  test  as  to  the  joinder  of  defendants  should  be  whether  the 
relief  sought  is  in  respect  of  the  same  matter,'*  or  the  liability 
alleged  to  exist  relates  to  "  any  one  contract.'* 

Now  let  us  see  how  the  language  of  these  sections  is  applicable 
to  the  cases  under  consideration.  So  far  as  the  two  sets  of  plaintifis 
are  concerned,  it  is  obvious  that  their  claims  are  altogether 
adverse,  and  that,  as  between  them,  there  is  a  question  of  priority 
of  heirship  to  be  decided,  in  which  Naraini  Euar,  the  original 
defendant,  has  no  actual  interest.  It  is  true  that  the  prc^erty  to 
which  they  both  assert  a  title  is  one  and  the  same,  but  I  do  not 
think  that  this  circumstance  justifies  the  orders  of  the  Subordinate 
Judge.  Apart  from  all  questions  of  inconvenience  or  embarass- 
ment  to  the  principal  defendant  in  the  conduct  of  her  defence, 
should  she,  fail  to  establish  the  adoption  on  which  the  whole  fabric 
of  her  case  rests,  I  do  not  see  how,  as  between  the  plaintiffs  and 
the  joined  defendants,  no  matter  in  which  case,  any  decision  that 
can  be  passed  will  estop  either  of  them  from  subsequent  assertion 
of  their  rights  against  one  another  in  a  separate  suit.  It  does  not 
appear  to  me  that  the  plaintiffs  in  either  case  could  have  joined  the 
other  plaintiffs  in  their  original  plaint  as  defendants,  for  they  sought 
no  relief  against  them,  and  the  relief  they  did  seek  against  Naraini 
Kuar  was  not  in  the  sense  of  s.  28  in  respect  of  the  same  matter ."^ 
The  joinder  of  the  two  sets  of  plaintiffs,  as  defendants,  in  accordance 
with  the  order  of  the  Subordinate  Judge,  can  only  be  reasonable,  if 
they  are  to  be  equally  bound  by  the  decree  in  one  snit,  not  only  as 
to  the  principal  defendant,  but  as  between  themselves  ;  and  it  ia  only 
in  this  sense  that  "  their  presence  before  the  Court  is  necessary  in 
order  to  enable  the  Court  effectually  and  completely  to  adjndioate 
iipon  and  settle  all  the  questions  involved  in  the  salt. "  But  the 
question  involved  in  each  suit  is  not  what  are  the  rights  of  the  two 
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sets  of  plaintiffs  inter  se;  the  is3ue  to  be  decided  between  the  ^^80 
defendant  Naraini  Knar  and  each  set  of  plaintiffs  is  perfectly  plain  naraini 
and  intelligiblci  and,  as  she  is  in  possession,  the  burden  of  proof  Koar 
will  be  on  those  who  assail  her  title.  Necessarily  all  the  plaintiffs  Duijaw 
are  interested  in  the  determination  of  the  adoption,"  setup  iuraini 
by  the  principal  defendant,  but,  as  I  have  already  remarked,  1  do 
not  see  how  a  finding  upon  this  point  in  either  suit  can  bind  the  Pubxt  Lau 
joined  defendants  to  the  plaintiffs  or  the  plaintiffs  to  the  joined 
defendants,  in  respect  of  their  mutual  claims  between  one  another 
to  the  property,  or  in  the  event  of  the  principal  defendant  establish- 
ing  the  adoption  in  one  case  can  obviate  a  second  trial.  No  plea  of 
re$  judicata  oonld  be  sustained.  Upon  the  argument  before  us 
Mr.  Hill  for  the  appellant  called  our  attention  to  three  lengthy 
judgments  of  Sir  Barnes  Peacock — Joy  GohindDoaa  v.  GoureePra" 
shad  Shaha  (1^;  Raja  Ram  Teioary  v.  Luchmun  Fershad  (2); 
Ahmed  Hosain  y.  Khodeja  (3) — which  are  valuable  and  -instruc- 
tive. For  though  these  were  given  upon  cases  arising  under  s.  73 
of  Act  VIII  of  1859,  the  reasoning  and  principles  of  interpreta- 
tion enunciated  may  appropriately  be  followed  in  construing  s*  32, 
Act  X  of  1877.  Under  s.  73,  Act  VIII  of  1859,  the  Court  had 
power  to  join  "  all  parties  who  may  be  likely  to  be  affected  by  the 
result,"  an  expression  that  might  be  taken  to  mean  a  great  deal 
more  than  was  ever  intended  by  the  legislative  authorities,  and 
which  Sir  Barnes  Peacock  in  the  judgments  already  adverted  to 
was  careful  to  qualify  and  reduce  within  intelligible  limits.  But 
now  reading,  as  I  think  one  should,  ss.  28,  29  and  32  of  Act  X 
together,  the  terms  ^^questions  involved  in  the  suit''  must  be  taken 
to  mean  questions  directly  arising  out  of  and  incident  to  the  origi- 
nal cause  of  aotion,  in  which,  either  in  charaotarof  plaintiff  or  defen- 
dant, the  person  to  be  joined  has  an  identity  or  community  of  interest 
with  that  party  in  the  litigation  on  whose  side  he  is  to  be  ranged. 
I  do  not  lay  this  down  as  an  irrefragable  rule  by  which  applications 
under  s.  32  of  Act  X  should  be  determined ;  for  cases  may  arise 
similar  to  Saroda  Perehad  Mitter  v.  Kylash  Chundtr  Banerjee  (4) 
and  Kali  Prasad  Singh  v.  Jainarayan  Roy  (5) ;  but  in  the  multi- 

0)  7  W.  B.  202.  (4)  7  W.  R.  816. 

(2)  8  w.  a  15.  (6)  8  a  L  a,  a.  a,  28. 

(3)  10  W.  a  868j  8  B.  L.  a,  A.  C,  28. 
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tude  of  instances  it  will  bo  a  useful  test  to  apply  in  deciding  whe- 
ther the  presence  of  parties  is  necessary  to  enable  the  Court 
effoctuallj  and  completely  to  adjudicate  and  settle  the  questions 
involved  in  the  suit."  I  entirely  agree  with  the  remarks  of 
Pontifex,  J.  in  Mahomed  Ba  lsha  v.  Nicol  (I),  and  applying  them 
in  the  present  cases,  it  appears  to  me  that  the  joinder  of  the  two  sets 
of  plaintiffs  as  defendants  was  not  necessary  to  enable  the  Court 
effectually  and  completely  to  settle  the  question  arising  between  the 
plaintiffs  and  Naraini  Kuar  in  the  respective  suits.  I,  therefore, 
think  that  the  Subordinate  Judge  improperly  passed  the  two  orders 
of  the 4th  of  July  and  that  these  appeals  must  be  allowed  with  cosU. 
The  defendants  who  have  been  addeJ  to  the  record  will  be  struck 
off,  their  statements  of  defence  returned  to  them,  and  the  plaints 
restored  to  their  original  shaj  e. 


Appeals  allowed. 


1880  Before  Mr,  Justice  Pear§on.  and  Mr.  JuMtice  Spankie, 

Fdfruary  18* 

____  PARSHADI  L\h  (Oefeiidant)  v.  RAM  DIAL  f  Plaihtiff).* 

Suit  for  Pre-emption^  Deposit  of  pur  chase-moneif-^  Appellate  Courts  powers  ©f— 
Ad  X  of  1877  {Civil  Procedure  Code\  s.  Sl4. 

The  decree  of  Uie  Court  of  first  instance  in  a  suit  to  enforce  a  right  of  pre-emption 
directed  that  the  sum  which  that  Court  had  ascertained  to  be  the  purchase- money 
should  be  deposited  within  one  month  from  the  date  of  the  decree.  The  plaintiff 
appealed,  contending  that  such  sum  was  not  the  purchase-money.  While  ttfe  appeal 
was  pending  the  time  fixed  by  the  decree  of  the  Court  of  first  instance  e^^red  without 
any  deposit  having  been  made.  The  appellate  Court  dismissed  the  appeal,  fixing  by 
its  decree,  of  its  own  motion,  a  further  time  for  the  deposit.  Held,  following  Skeo 
Prasad  Lai  v.  Tkakur  Rat  (2),  that  the  appellate  Court  was  competent  to  extend  the 
time  for  making  the  deposit,  and  its  action  and  order  did  not  contravene  the  provi- 
sions of  s.  214  of  Act  X  of  1877. 

This  was  a  suit  to  enforce  a  right  of  pre-emption  in  which  the 
plaintiff  alleged  that  the  purchase-monej  was  Ra.  600^  and  not 
Rs.  800  as  entered  in  the  deed  of  sale.    The  Munsif  determined 

(1)  I.  L  R.,  4  Calc,  855.  " 
•  Second  Appeal,  No.  948  of  1879,  from  a  decree  of  Mirza  Abid  AH  Beg,  Sub- 
ordinate Judge  of  Mainpuri,  dated  the  29th  May,  1879,  aflBrming  a  decree  of  Babu 
Sanwal  Singh,  Munsif  of  Etawab,  dated  the  14th  December,  1878. 

(2)  H.  C.  R.,  N..W.  P.,  1868,  p.  254. 
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that  the  plaintiff  was  entitled  to  pre-emption,  but  found  that  the  ^SSO 
purohase-money  was  Rs.  800,  and  gave  the  plaintiff  a  decree  dated  p^^^^^^ 
the  14th  December,  1878,  which  directed  bini  to  deposit  the  pur-  Lii- 
chase-money,  Rs.  S^O,  within  one  month  from  the  date  of  the  de-  Ram^^Dial. 
cree,  and  that  in  default  the  decree  should  bo  considered  null  and 
void.    The  plaintiff  appealed  from  this  decree,  and  the  Subordinate 
Judge  on  the  29th  May,  1879,  finding  that  the  purchase-racney 
was  Rs.  800,  made  a  decree  dismissing  the  appeal,  and  directing 
the  plaintiff  to  deposit  the  purchase-money  within  one  month  from 
the  date  the  decree  became  final. 

The  defendant  appealed  to  the  High  Court,  contending  that  the 
Sabordinate  Judge  "  was  not  competent,  in  the  absence  of  any 
objection  in  appeal,  to  modify  the  decree  of  the  Court  of  first  ins- 
tance as  regards  the  time  within  which  the  plaintiff  had  been 
directed  to  pay  the  purchase-money  and  "  that,  as  the  plaintiff 
failed  to  conform  to  the  decree  of  the  Court  of  first  instance  as 
regards  the  deposit  of  the  purchase-money  and  took  no  exception  in 
his  appeal  as  regards  the  time  fixed  by  that  decree  for  the  deposit, 
his  suit  should  be  held  liable  to  dismissal  as  pvescribed  by  s.  214  of 
Act  X  of  1877/' 

Pandit  Bishambhar  Nath  and  Miinshi  Kashi  Prasad,  for  the 
appellant. 

Munshi  Hanuman  Prasad  and  Lala  Lalia  Prasad^  for  the  res- 
pondent* 

The  judgment  of  the  Court  (Pkarson,  J.,  and  Spankie,  J.,) 
was  delivered  by 

Pkarson,  J. — The  grounds  of  appeal  are  overruled  by  the  Full 
Bench  decision  in  She^  Prasad  Lai  v.  Thakur  Rii  (1),  and  it  does 
not  appear  to  us  that  the  appellate  Court's  action  and  order  con- 
travened the  provisions  of  s.  214,  Act  X  of  1877.  The  appeal 
is  dismissed  with  costs. 

Appeal  dumisseJ. 

{!)  II.  C.  K^fJ.-W.  P.,  1868»  p.  254. 
lOG 
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February  19. 

 !   DEVA  SINGH  (Plaintiff)  r.  RAM  MANOHAR  and  akother  (Defewdawts)* 

Hindu  Lav — Mitahshara — Mortgage  by  fatJier  of  joint  ancestral  property  —Sale  of 
joint  ancestral  property  in  the  execution  of  a  decree  against  father — Liability  of  Son*s 

share. 

The  undivided  estate  of  a  joiDt  Hindu  faroilj  consisting  of  a  father  and  his  sons^ 
while  in  the  possession  and  management  of  the  father,  was  mortgaged  hy  him, 
with  the  knowledge  of  the  sons,  as  security  for  the  re-ptyment  of  moneys  borrowed 
and  lent  for  the  «ye  and  benefit  of  the  family.  The  lender  of  these  moneys  »*ie  l 
the  fiither  to  recover  them  by  the  sale  of  ihe  family  estate,  and  t)btained  a  decree 
against  him  direclfng  its  sale,  and  sought  to  bring  the  family  estate  to  sale  in  the 
execution  of  this  decree.  Held^  in  a  suit  by  one  of  the' sons  to  protect  his  share 
iu  such  estate  from  sale  in  th^  execution  of  such  decree,  that  such  decree  could  not 
be  regarded  as  against  the  father  only,  and  his  share  in  such  property  was  nut  ahiD« 
raleatle  in  execution  of  it,  but  such  suit  and  decree  ronst  be  legardcd  at  agtyist 
the  father  as  repn^senting  the  joint  family,  and  the  whole  of  the  family  estate 
was  saleable  in  the  execution  of  such  decree.  Bissessur  Lall  Sahon  t.  Lmeh- 
messur  Singh  (1 ;  followed.  Deendyal  Lall  v.  Jugdeep  Narain  Sivgh  (2)  distin^* 
uished 

This  was  a  Buit,  institated  In  tlie  Conrt  of  the  Mnnsif  of  Balia, 
zila  Ghazipur,  to  establish  the  plaintifTs  proprietary  right  to  a  one 
Heventh  share  of  certain  zamindari  shares  of  four  villages  e^lleJ 
fteverally  Koel,  Narainpiir,  Lakhmi  Pah,  Kharauli,  and  Mahatpal, 
situated  in  that  zila.  These  shares  had  been  attached  in  execu- 
tion of  a  decree  against  the  plaintifTs  father,  the  defendant  Sheo 
Narain  Singh,  dated  the  6th  July,  1877,  held  by  the  defendant 
Ram  Manohar.  The  plaintiiF  objected  to  this  attachment,  claiming 
that  a  one-seventh  share  of  the  property  was  his  and  should  be  ex- 
cluded from  attachment  and  sale,  but  his  objection  was  disallowed, 
and  he  accordingly  brought  the  present  suit  to  establish  his  claim. 
The  plaintiff  stated  in  his  plaint  that  these  zamindari  shares  were 
joint  ancestral  property  in  \?hich  his  share  according  to  Hindu 
law  was  one-seventh;  the  share  of  the  remaining  four  sons 
of  the  defendant  Sheo  Karain  Singh  four-sevenths,  the  share 
of  the  wife  of  that  defendant  one-seventh,  and  the  share  of  that 
defendant  himself  one-seventh ;  that  each  member  of  the  family 

*  Second  Appeal,  Ko.  793  of  1879,  from  a  decree  of  Maulvi  Mahmud  fiakhsh. 
Additional  Subordinate  Judge  of  ishazipur,  dated  the  22nd  March,  1879,  affirming 
R  decree  of  MauM  Kamar-ud>din,  Munsif  of  Balia,  dated  the  1 3th  Peceoiber,  1S79. 

(1)  L.       6  Ind.  Ap.,  233  ;  6  Calc.     (i)  1.  U  R.,  3-Calc.,  193. 
L.  R.,  477. 
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m  2L  member  of  a  joiut  and  undivided  Hinda  family  was  in  the 
possession  and  enjoyment  of  the  property  in  suit;  and  that  the 
defendant  Kani  Manohar  had,  in  execution  of  his  decree  of  the  6th 
July,  1877,  which  was  against  the  defendant  Sheo  Narain  Singh 
only,  the  other  members  of  the  family  not  being  parties  to  it, 
caosed  to  be  attached  and  notified  for  sale  the  whole  of  the  family 
property  as  the  property  of  the  defendant  ISheo  Narain  Singh. 

The  decree  of  the  8th  July,  1877,  had  been  obtained  under  these 
circumstances:  On  the  17th  June,  1874,  the  defendant  Sheo 
Narain  Singh  eKocutod  in  favour  of  the  defendant  Ram  iVlanohar 
an  instrument  called  a  zai  -i-peshgV^  lease,  by  which  he  transferred 
to  him  the  zamindari  shares  before-mentioned,  in  consideratiou 
of  an  old  loan  of  Rs  49-15-0  and  a  fresh  loan  of  Rs.  50.  This  ins- 
trument recited  that  the  executant  was  "in  possession  of.the  shares 
and  by  payment  of  government  revenue  enjoying  the  income  and 
profits  thereot'',  and  that  the  further  advance  to  him  of^Rs,  50  was 
made  "  to  meet  his  wants."  It  further  recited  that  the  executant 
had  put  the  lessee*'  iuto  possession  of  the  shares,  and  then  pro* 
ceeded  as  follows  : — "  I  deolare  that  the  said  lessee  shall,  until  the 
payment  of  the  principal  mortgage-money,  without  being  offered 
rosistauce  by  any  person,  remain  in  possession  of  the  property 
lensed,  and  plough,  settle,  collect,  and  cultivate  the  same,  and  enjoy 
the  income  of  the  shares  in  lieu  of  his  zar-i-peshgij  and  pay  Rs.  4 
to  me  the  ext^outant  on  account  of  the  Government  revenue  every 
year  :  I  the  executant  have  no  claim  to  the  mesne  profits  nor  has 
the  mortgagee  to  the  interest  :  that  whenever  at  the  close  of  the 
month  of  Jaith  in  any  year,  I  the  executant  or  my  heirs  pay  the 
principal  mortgage- money,  Rs.  99-1 5  0,  mentioned  in  the  deed  to 
the  banker,  then  by  taking  back  the  instrument  I  shall  enter  upon 
possession  of  the  property  leased*'.  The  instrument  concluded 
by  stating  that  if  the  "mortgagee"  was  ejected  "in  any- way 
without  the  payment  of  the  mortgage-money,  he  should  be  at  liber* 
ty  to  recover  the  morf gage-money,  with  interest  at  four  rupees  per 
cent,  per  mensem,  from  the  zamindari  shares  in  suit'*  On  the  26th 
May,  1877,  the  defendant  Ram  Manohar  instituted  a  suit  against 
the  defendant  Shoo  Narain  Singh,  in  the  Court  of  the  Munsif  of 
Balia,  on  this  instrument,  claiming  to  recover  Rs.  239-9-0,  prin- 
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l880  eipal  and  interest,  by  the  sale  of  the  zamindari  shares,  on  the 
Peta  Si5gh    S^'^'^^^i  ^^^^  January,  1875,  the  defendant  Sheo  Narain 

^    ^         Singh  had  resisted  his  making  collections,  and  had  n^ade  collections 
isAR.       himself,  whereby  he,  Ram  Manohar,  had  been  dispossessed.  The 
Munsif  gave  Ram  Manohar  a  decree  for  the  amonnt  claimed 
against  Sheo  Narain  Singh  *^  and  the  hypothecated  property." 

The  defendant  Ram  Manohar  set  np  the  following  defence  to 
the  present  suit: — **That  the  plaintiff,  notwithstanding  his  know- 
ledge of  the  transaction,  had  kept  quiet  and  admitted  it;  under  these 
circumstances  his  claim  is  improper  i  that  the  justice  of  the  de* 
feudant's  claim  is  not  denied  and  its  nature  is  not  open  to  any 
objection,  therefore  under  Hindu  law  and  precedents  the  defend- 
ant's debt  is  chargeable  on  the  property  advertised  for  sale  as  well 
as  against  the  plaintiff  and  other  sharers,  and  the  property  cannot 
be  exempted :  that  the  defendant  Sheo  Karain  Singh,  having 
borrowed  the  money  secured  by  the  bond  for  the  maintenance  and 
the  benefit  of  the  plaintiff  and  all  other  members  of  the  family,  had 
executed  the  document  in  question :  that  the  defendant  Sheo 
Narain  Singh  and  all  other  members  of  the  family  benefited  by 
the  loan:  that  the  defendant  Sheo  Narain  Singh,  having  failed  to 
fulfill  the  promise,  the  defendant  obtained  a  decree;  and  that  the 
defendant  Sheo  ^farain  Singh  has  caused  his  son  to  bring  this  suit, 
with  a  view  to  delay  the  recovery  of  the  money  due  to  this  deieur 
dant," 

The  suit  was  not  defended  b}-  the  defendant  Sheo  Narain  Singh, 
On  the  date  fixed  for  the  settlement  of  issues  0 1th  December,  1878,) 
the  plaintiffs  vakil  stated  to  the  Munsif  that  he  did  not  require  to 
examine  any  witnesses.  The  defendant's  vakil  also  stated  on  the 
same  occasion  that,  if  the  plaintiff  admitted  that  he  had  been  living 
with  his  father,  the  defendant  also  did  not  require  to  examine 
any  witnesses.  The  plaintiff^s  vakil  then  admitted  "  that  the 
plaintiff  lived  as  a  member  of  a  joint  family  in  commensality,  and 
that  he  derived  benefit  from  the  projierty  in  suit  as  one  of  the 
^oint  family."     The   second  issue  fixed  by  the   Munsif  was ; 

Whether  the  property  in  suit  is  actually  owned  and  possessed  by 
plaintiff  or  Sheo  Narain  Singh,  defendant,  and  whether  it  is  liable 
to  be  sold  in  satisfaction  of  the  decree  ?" 
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The    Munsif  decided   this   issue  against  the   plaintiff  and  ^^^^ 
<3ismissed  the  suit,  for  the  reasons  which  will  appe  ir  from  the    p^^^  ^ikqh 
fbllowincy  extract  from  his  judgment :— The  Court  has  deliberately  ^ 
taken  into  consideration  the  precedents  cited  by    tlie   parties.  uae. 
The  Privy  Council  ruling  relied  on  and  quoted  by  the  pluintifTs 
pleader,  i>^^nrf^aZZo//v.  Jugdeep  JUarain  Singh  (1),  is  inapplicable 
to  the  present  suit  for  the  following  reasons  :  — (i)  In  that  case 
the  debt  had  been  contracted  by  the  father  for  his  own  personal 
use,  and  not  to  meet  any  legal  necessity,  such  as  maintenance  Of 
his  family.    Now  the  plaiiitift  in  this  case  has  not  only  failed  to 
prove  that  the  defendant  Nj.  2  had  borrowed  tho  money  for  his 
personal  use,  and  that  he  spent  it  for  his  own  purposes  (his  wife  and 
his  sons,  the  plaintift  and  oth3rs,  not  participanng  in  the  benefit), 
bat  it  also  appears,  on  the  contrary,  from  the  statement  of  his 
pleader  recorded  in  the  proceeding  dated  the  1 1th  December,  1 878, 
that  the  money  secured  by  tho  bond  was  enjoyed  by  the  plaintiff, 
bis  mother,  and  brothers,  when  they  admittedly  lived  and  messed 
together.    Uuder  these  circumstances  all  the  property  pledged  in 
the  bond  is  Iiai)le  for  the  debt  and  the  plaintiff *s  share  cannot  be 
exempted.    (ii>  The  precedent  applies  to  the  case  of  a  transfer 
made  by  the  ancestor  of  an  ancestral  joint  property  without  the 
consent  of  his  co-sharers  who  did  not  benefit  by  the  transaction. 
In  this  case  the -defendant  No.  2  borrowed  money  of  a  banker 
while  living  and  messing  jointly,  and  spent  it  for  the  benefit  of  his 
wife  and  sons,  and  when  the  banker  demanded  the  money  ho  caused 
this  suit  to  be  brought  under  colour  of  the  Hindu  law.    It  is  im- 
possible that  the  son  should  remain  ignorant  of  the  act  of  his 
father  with  whom  he  lived.    Tho  plaintiff  ought  to  have  brought 
a  suit  when  the  defendant  No.  2  had  acted  beyond  his  power  in 
borrowing  the  money  for  his  own  use  on  the  security  of  the 
ancestral  property.      ut  at  that  time  the  plaintiff,  his  brothers,  and 
the  wife  of  the  defendant  No.  2  jointly  appropriated  the  money 
quietly.    A  decree  was  eventually  passed  for  that  monev  and  the 
property  having  been  advertised  for  sale  the  present  suit  has  been 
instituted.    There  can  be  no  doubt  that  the  suit  has  been  brought 
in  collusion  with  the  defendant  No.  2  for  a  dishonest  purpose." 

0)  I.  L.  R.,  3  Cdlc,  198. 
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1880  On  appeal  by  the  plaintiff  the  Subordinate  Judge  affirmed  the 

*7      I         Munsifs  decision  and  dismissed  the  appeal.    The  material  portioo 
D«vA  Singh  .  . 

V.  of  the  Subordinate  Judge's  judgment  was  as  follows  : — "It  appears 

^^uAiu  from  ihe  proceeding  dated  the  llth  December,  I848,  referred  to  by 
the  Munsif,  that  the  plaintiff  has  admitted  the  fact  of  his  living 
with  his  father,  (t  is  clear  that  the  plaintiff  and  his  father  live 
together,  and  it  is  also  clear  that  the  plaintiff  has  been  living  in 
commensality  with  his  father,  who  is  the  judgment-debtor,  and 
tht^t  the  debt  was  for  the  plaintifi'^s  support  and  benefit.  It  is  ale^o 
clear  that  the  property  continued  all  along  in  possession  of  the 
plaintifl  s  father,  the  judgment-debtor,  who  hypothecated  all  (hat 
was  in  his  pos.-^ession.  Under  those  oircumBtances  no  part  of  lh« 
property  can  be,  in  consideration  of  the  plaintiff" s  right  of  inheritance, 
exempted  from  liability  for  the  money  lent  for  the  use  of  the  joint 
family  by  the  defendant-respondent.  As  the  judgment-debtor  was 
in  possession  of  the  property  which  he  had  hy|)otheoated  in  tho 
bond,  it  was  not  necessary  to  implead  the  plaintiff.  As  the  plain- 
tiff was  aware  of  the  defendant-respondent's  jnst  demand,  and 
of  the  decree,  and  the  suit,  and  as  he  took  no  measures  at  that  time 
for  his  protection  from  the  demand  which  has  not  been  paid  off  as 
yet,  the  claim  of  the  plaintiff  does  not  deserve  any  consideration. 
The  precedents  cited  by  the  plaintiff  cannot  be  appli'*able  to  a  cas3 
in  which  a  debt  is  contracted  for  the  support  and  benefit  of  tho 
children,  and  in  which  the  father  has  possession  of  the  whole  pro- 
perty which  he  has  pledged.  The  fact  of  the  whole  property 
being  liable  for  the  debt  is  apparent  from  the  plaint,  in  which  the 
plaintiff  himself  says  that  all  the  property  has  been  hypothecated. 
In  short,  with  reference  to  the  facts  of  the  case,  the  Munsit^s 
decision  deserves  to  be  upheld.  According  to  law,  a  son  who  wants 
the  property  of  his  father  is  bound  to  pay  his  father's  debt.  The 
debt  was  contracted  for  the  support  of  the  children  including  the 
plaintiff  and  it  is  a  just  debt.  The  debt  being  incurred  in  good 
faith  for  the  support  of  the  joint  family,  the  liquidation  thereof  is 
incumbent  on  all  persons.  No  plea  against  the  validity  of  the 
debt  is  worthy  of  consideration.  It  being  necessary  for  a  son  to 
pay  his  father's  debt,  and  he  having  failed  to  do  so,  the  property 
is  in  consequence  advertised  for  sale  by  auction  5  the  plaintift''3 
claim  must  be  considered  impn»per". 
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Tlie  plaintiff  appealed  to  the  Hicrh  Court,  contending  that  his  1880 

riojlit,  title,  and  interest  in  the  family  property  could  not  be  sold  in  „ 

^        *  .        .  Deva  Sisoh 

Ihe  execution  of  a  decree  against  his  father,  to  which  he  was  not  a  v. 

party  ;  and  that  the  only  question  to  be  determined  was  whether  the  uae. 
decree  as  made  could  be  executed  against  him,  and  it  was  not  proper 
to         behind  the  decree  and  inquire  into  the  nature  of  the  debt. 

The  Senior  Government  Pleader  (Lala  / u'ala  Prasad),  for  the 
Appellant. 

Liala  Lalta  Prasad,  for  the  respondent. 

The  judgment  of  the  High  Court  (Spankik,  J.,  and  Oldfield, 
J.,)  was  delivered  by 

Oldfield,  J. — U  appears  that  the  defendant  Earn  Manohar 
obtained  a  decree  against  the  defendant  Sheo  Narain  Singh,  the 
father  of  plaintiff*,  upon  a  bond  executed  by  him,  and  sought 
to   execute  the  decree   against  certain  joint  family  property 
pledged  in  the  bond,  and  the  plaintiff  has  brought  this  suit  to 
exeflapt  his  share  in  the  joint  family  property  from  sale  on  the 
ground  that  the  defenriant  Ram  Manohar  only  obtained  a  decree 
against  .his  father,  and  it  is  only  his  father's  rights  that  can  be 
token  in  execution  under  such  a  decree.    The  decree  was  passed 
against  the  property  pledged  in  the  bond,  and  the  finding  of  the 
lower  appellate  Court  on  the  facts  is  that  father  and  son  lived, 
together  as  members  of  an  undivided  Hindu  family,  the  property 
being  in  the  father's  possession  and  management,  and  that  the 
debt  was  incurred  for  the  plaintiff's  support  and  benefit,  and  the 
money  was  lent  for  the  use  of  the  joint  family  by  the  defendant 
Bam  Manohar,  and  the  plaintiff  was  aware  of  the  transaction. 

It  is  undoubted  that  the  whole  ancestral  property  is  liable  for 
a  debt  contracted  by  a  father  under  such  circumstances,  and  there 
is  no  weight  to  be  attached  in  the  present  case  to  the  contention 
that,  the  decree  being  against  the  father  only,  it  is  only  his  interest 
that  can  be  sold,  for  we  cannot  but  hold  that  the  suit  and  decree 
in  this  case  must  be  regarded  as  against  the  father  as  representing 
the  joint  family. 

Iq  a  recent  case  before  the  Judicial  Committee  of  the  Privy 
CoODcil,  Bissessur  Loll  Sahoo  v.  Luchmessnr  Singh  (1),  decided 
(1)  L.  R.,  6  Ind.  Ap.,  233 ;  5  Calc.  L.  R.  477. 
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15th  Jaly,  1879,  where  the  question  was  whether  certain  family- 
property  could  be  held  liable  under  decrees  obtained  against 
members  of  the  joint  family,  their  Lordships  appear  to  consider 
that,  where  the  family  is  joint,  there  may  be  a  presumption  that  the 
party  sued  is  sued  as  a  representative  of  the  family,  and  they  held 
that,  when  the  decrees  are  substantially  decrees  in  respect  of  a  Joint 
family  and  against  tlie  representatives  of  the  family,  they  may  be 
properly  executed  against  the  joint  family  property.  Such  appears 
to  be  the  case  in  the  suit  in  which  this  appeal  has  been  made. 
Much  stress  has  been,  laid  by  the  plaintiff-appellant's  counsel  on 
the  case  of  Deendyal  Lall  v,  Jugdeep  Narain  Singh  (I).  In 
that  case  it  was  held  that  the  auction-purchaser,  who  was  also  the 
decree-holder,  could  not  acquire  more  than  the  right,  title,  and 
interest  of  the  judgment-debtor  ;  and  if  he  had  sought  to  go  further, 
and  to  enforce  his  debt  against  the  wholo  property,  and  the  co- 
sharers  who  were  not  parties  to  the  bond,  he  ought  to  have  framed 
his  suit  accordingly,  and  have  made  those  oo-sharers  parties  to  it ; 
by  the  proceedings  which  he  took  he  could  not  get  more  than  that 
was  seized  and  sold  in  execution,  viz.,  the  right,  title,  and  interest 
of  the  father." 

But  our  view  of  the  case  before  us,  which  proceeds  on  the  repre- 
sentative character  of  the  judgment-debtor  as  representing  the 
family,  cannot  be  saiJ  to  be  in  conflict  with  the  principle  laid  down 
in  the  above  case. 

We  affirm  the  decree  of  the  lower  appellate  Court  and  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 

Before  Mr.  Justice  Pearson  and  Mr.  Justice  Oy field. 
8HANKAR  DIAL  (DsoREE-HOLDBRi  v,  AMIR  HAIDAR  and  others  (Jitdoiibkt- 

DEBT0R9.)  ♦ 

OhjeetUm  to  attachment  of  attached  property  by  judgment-d^ftor^Order  ayainH 
decree-holder — Decree-Mder*s  remedy^ Appeal^ Suit  to  establish  right— Act  X  of 
1877  (Civil  Procedure  Code),  ss.  278,  279,  280,  281,  282,  283. 

An  objectioii  was  made  to  tho  attAohment  of  oertain  propertj  io  the  ezecn* 
tion  of  a  decree,  by  the  judgmeDt-debtor^  on  the  ground  that  each  property  ' 


(1)  I.  L.  L.,8Calc.,  19a. 

•  First  Appeal,  No.  145  of  1879,  from  an  order  of  ManWi  Abdul  ICajid  Kbao 
Sabordloate  Judge  of  Ohaupur,  dated  the  18th  July,  1879.  ^ 
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io  his  possession,  not  as  his  own  property,  but  on  sccount  of  an  endowment.  This 
objection  was  one  of  the  nature  to  be  dealt  with  under  s.  278  and  following  sec- 
tions of  Act  X  of  1877.  The  Court  executing  the  decree  made  an  order  against 
the  decree-holder  releasing  the  property  from  attachment.  Held  that  such  order 
was  not  appealable^  the  fact  that  the  objection  was  made  by  the  judgment-debtor 
notwithstanding,  and  the  decree-holder's  proper  remedy  was  to  institute  a  suit, 
Quder  the  prorisions  of  s.  283  of  Act  X  of  1877. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  jadgment  of  the  High  Court. 

Munshis  Hanuman  Prasad  and  Suhh  Ram,  for  the  appellant.  * 

The  Senior  Oovemment  Pleader  (Lala  / uala  Prasad)  and  Shah 
Asad  Ally  for  the  respondents. 

The  judgment  of  the  High  Court  (PsARSON^  j.  and  Old-. 
FiVLDy  J.)  was  delivered  by 

Oldfield,  J. — The  deoree-holder,  appellant  before  us,  sought  to 
attach  certain  property  in  execution  of  his  decree,  and  the  judg« 
ment-debtors  objected  that  they  held  the  property,  not  ad  their 
own  property,  but  as  superintendents  of  an  endowment  to  which 
the  property  belonged,  and  they  objected  to  the  attachment. 
The  Court  of  first  instance  released  the  property  from  attach- 
ment on  the  objections  taken.  The  deoree-holder  appealed  to 
the  Judge,  who  dismissed  the  appeal  on  the  ground  that|  with 
reference  to  the  value  of  the  subject-matter,  it  lay  to  the  High 
Court  The  decree-holder  has  now  appealed  to  this  Court  A  pre- 
liminary objection  appears  to  us  to  be  valid,  to  the  effect  that  there 
is  no  appeal,  and  that  the  decree-holder's  proper  remedy  is  by 
regular  suit 

The  objections  taken  to  the  attachment  were  of  the  nature  of 
those  to  be  dealt  with  under  s.  278  and  following  sections.  Civil 
Procedure  Code,  and  the  remedy  for  the  party  dissatisfied  is  under 
8.  283  by  regular  suit  The  case  is  not  altered  by  the  circumstance 
that  the  objectors  were  the  judgment-debtors.  It  has  been  held 
frequently  that  the  provisions  of  s.  278  and  following  sections 
apply  equally  to  the  objections  by  parties  to  the  suit  as  by  stran- 
gers, when  their  objections  are  of  the  nature  of  those  with  which 
those  sections  deal. — Ilaris  Cliandra  Gupto  v.  Srimati  SJiashi  Mala 
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Gupii  (1)  :  In  the  matter  of  the  petitini  of  /.  B.  Rahiey  (2):  Chun-' 
dev  Kant  Snrmah  v.  Buncjshee  Deh  Surmah  (3).  We  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 


1380  Bifore  Mr,  Justice  Fctrsonand  Mr.  Ju&iice  Old  field. 

February  2 1. 

■      BALDEO  PRASAD  and  anotheu  (Plaintiffs)  v.  GUISH  CHAKDAR  BHOSE 

(Dkfbndant)  • 

Suit  on  lost  Ch(qHe~- Parties  to  Suit — Act  X  nf  lS/7  (Civil  Procedure  Code')^  t.  61. 

The  iuflorFces  of  a  cheque  Bucd  the  intlorBer,  stating  in  their  plaint  that  the  cheque 
had  been  lost  and  that  the  defendant  refused  to  give  them  a  duplicate  of  it,  and 
ehiiuiing  a  duplicate  of  it  or  the  refund  of  the  money  they  had  paid  the  defendant  on 
the  chctpie. 

Uild  that  the  plaint  disclosed  a  cause  of  action  against  the  defendant.  Held  also 
that  the  plaint  should  be  amended  by  joining  the  drhwer  of  the  cheque  as  a  defendant 
in  the  suit. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
tliis  report  in  the  judgment  of  the  High  Court. 

Munshi  Hanximan  Fraftad  and  Lala  Lcdta  Prasad,  for  the  appel* 
huts. 

The  Junior  Government  Pleader  ('Babu  Dwarha  Nath  Banarji) 
and  Babus  Opiokosh  Chandar  Mitkaiji  and  Datodd  Prasad  Ghosej 
for  the  respondent. 

The  judgment  of  the  High  Court  (Pearson,  J.  and  Oldfikld, 
J.)  was  delivered  by 

Oldfield,  J. — The  case  of  the  plaintiffs  is  that  a  cheque 
No.  3821  of  18th  October,  1877,  drawn  by  Captain  C.  Ellis,  Emigra- 
tion Agent,  on  the  Bank  of  Bengal,  for  Rs.  300,  was  endorsed  over 
to  their  agent,  Parsotara  Das,  by  the  defendant,  for  valuable  consider- 
ation.   Parsotam  Das  sent  the  cheque  to  the  plaintiff's*  firm  at 

(1)  6  B  L.  B.,  721         (3)  6  W.  R.,  61. 
(2)  6  B  L  R.,725.. 

*  FirRt  Appeal,  No.  130  of  1870,  from  a  decree  of  H.  D.  Willock,  Esq  ,  Judge  of 
Aiamgarh,  dated  the  ith  April,  l'S7t». 
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Ghazipur,  and  they  forwarded  it  by  post  to  their  firm  at  Arral),  hut 
it  was  lost  in  transit.  The  defendant  refused  to  give  a  duplicate  of 
the  cheque  ;  and  the  plaintiflFs  now  sue  to  compel  him  to  give  a 
duplicate  or  to  refund  the  money,  and  to  pay  damages,  Rs.  48, 
equivalent  to  interest  on  the  amount  of  the  bill  lost  by  plaintiffs 
owing  to  defendant's  refusal,  and  future  interest  from  date  of  in- 
stitution of  the  suit.  The  defendant  replies  that  he  did  not  indorse 
the  cheque  over  to  plaintiffs ;  that  it  was  drawn  payable  to  Babu 
Hari  Mohan  Banarji,  who  indorsed  it.  The  Judge  has  rejected  the 
plaint  on  the  ground  that  it  does  not  disclose  a  cause  of  action. 
This  is,  however,  erroneous. 

Under  s.  61,  Code  of  Civil  Procedure,  a  suit  may  bo  maintained 
on  a  lost  negotiable  instrument,  and,  if  it  bo  proved  that  the  instru- 
ment is  lost,  and  if  an  indemnity  be  given  by  the  plaintiff  to  the 
satisfaction  of  the  Court  against  the  claims  of  any  other  person 
•  upon  such  instrument,  the  Court  may  make  such  decree  as  it  would 
have  made  if  the  plaintiff  had  produced  the  instrument  in  court 
when  the  plaint  was  presented,  and  had  at  the  same  time  delivered 
a  copy  of  the  instrument  to  be  filed  with  the  plaint ;  and  in  Byles 
on  Bills  of  Exchange,  11th  ed.,  chapter  XXVIIF,  p.  378,  we  find 
that  the  relief  administered  by  Courts  of  equity  will  be  afforded, 
"  not  only  on  bills,  but  on  notes ;  not  only  against  the  drawer,  but 
against  the  indorser,  or  the  acceptor;  not  only  may  a  new  bill  be 
required,  but  payment;  but  the  Court  will  not  call  on  a  party  to 
renew  or  pay  a  lost  bill  without  providing  him  with  a  satisfixctory 
indemnity." 

The  defendant  Babu  Grish  Chandar  Bhose,  assuming  him  to  be 
the  indorser  of  the  cheque,  cannot  give  the  new  cheque  asked  for 
without  the  co-operation  of  the  alleged  drawer.  Captain  Ellis  ;  and 
the  plaintiff  should  amend  his  plaint  by  joining  Captain  Ellis  as  a 
defendant  in  the  suit,  and  praying  that  the  relief  sought  may  bo 
given  against  both  defendants. 

The  Judge  will  return  the  plaint  to  the  plaintiff  to  be  amended 
accordingly,  and  his  order  rejecting  it  is  set  aside,  and  the  costs  of 
this  appeal  will  be  costs  in  the  cause. 

Order  acconli  ngly. 
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1880  Be/ore  Mr.  Jutilet  Pearson  amd  Mr.  J  Mice  SitaufhU 

The  SECRETABT  of  STATE  fob  Il^DI  A  iv  COUNCIL  (Okferdiht)  v.  SHEO 
SINGH  RAI  AND  AKOTHftB  (Plairtiffs.)* 

Contrac^BaUmeHt — Oovernmemi  Promistorf  Note — Confritmtory  negligence — 
Master  and  servant 

The  agent  ol  the  pluntiff  delivered  to  the  Treasury  officer  at  Meernt  nine 
GoTemment  Fromiaaory  notes,  aggregating  Rs<  48  000  in  Talue»  in  order  that  anch 
notes  might  be  transmitted  to  the  Public  Debt  office  at  Calcutta  for  cancellation 
and  consolidation  into  a  single  note  for  Rs.  48,000,  having  preyioaslj  indorsed 
the  plaintiff's  name  on  such  notea  at  the  request  of  a  subordinate  of  tbe  Treasury 
officer,  and  received  a  receipt  for  such  notes  under  the  hand  of  the  Treasury 
officer.  Owing  partly  to  such  indorsements  and  partly  to  the  negligence  of  the 
Treasury  offioer  suoh  subordinate  was  enabled  to  misappropriate  and  negotiate 
two  of  such  notes,  aggregating  Rs.  12,000  in  value.  The  remaining  seven  of  such 
notes  were  despatched  to  Calcutta,  and  a  consolidated  note  for  Ra.  31,200  was 
returned  and  delivered  to  the  plaintiff,  when  the  misappropriatiun  of  the  two  notes 
was  discovered.  The  plaintiff  sued  Government  claiming  ''that  it  might  be 
directed  to  make  restitution  of  the  two  notes  or  to  deliver  two  other  notes  of  equal 
value  or  their  value  in  cash*'  with  interest.  On  behalf  of  Government  it  was  con- 
tended that  it  was  not  liable  to  the  plaintiff  s  claim,  inasmuch  as  the  plaintiff,  by 
his  agent,  had  contributed  to  the  loss  of  the  two  notep,  and  a  master  was  not  liable 
in  damages  for  loss  or  injury  sustained  through  the  fraud  or  dishonesty  of  his 
servant  without  the  scope  of  his  employment.  Held  that,  the  two  notes  not  hav- 
ing teen  delivered  to  the  Treasury  officer  as  a  bailee  but  having  been  surrendered, 
the  receipt  given  by  that  officer  must  be  regarded  as  an  undertaking  on  the  part 
o(  Government  to  deliver  a  consolidated  note  for  Bs.  48,000  in  due  course,  and 
the  plaintiff's  suit  was  in  reality  one  for  damages  on  accoiint  of  (he  refusal  of 
Government. to  discharge  its  obligation,  the  measure  of  those  damages  being  the 
amount  by  which  the  note  for  Rs.  81,200  fell  short  of  Rs.  48,000  with  interest,  and 
such  being  the  suit,  the  contention  of  Government  was  not  any  answer  to  it. 

The  facts  of  this  case  are  snfficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  Straight^  J. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)^  for  the 
appellant. 

Mr.  Conlan^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Court : 

Straight,  J.— The  plaintiflFs  in  this  suit  claim  from  the  C36llector 
of  Meerut,  as  representing  the  Secretary  of  State  for  India,  restitu- 

*  First  Appeal,  No.  26  of  1879,  from  a  decree  of  Babu  Eashi  Nath  Biswan 
Subordinate  Jndge  of  Meerut,  dated  the  27th  November,  1878. 
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tioQ  of  two  Government  Promissory  notes  of  the  loan  of  1854-55, 
made  over  to  tho  Meeriit  Treasury  on  their  behalf  by  their  duly 
autliorised  agent  on  the  I2th  Angast,  1872.  They  farther  ask  alter- 
natively for  other  notes  of  equal  valae  or  for  the  equivalent  cash  witli 
interest  at  four  per  cent,  from  date  of  last  payment.  The  lower 
Oonrt  decreed  the  claim  ani  the  defendant  now  ap][)eals. 

The  facts  of  the  case,  which  are  not  disputed,  appear  to  be  as 
follows: — The  plaintiffs  are  Commissariat  agents  carrying  on 
business  in  the  city  of  Delhi,  under  the  style  or  firm  of  Sheo  iSingh 
Rai,  Nihal  Singh.    On  tho  12th  August,  1872,  they  sent  by  the 
hand  of  their  gomashta,  Sumair  Chand,  nine  Govornment  Promis- 
sory notes  of  the  value  in  all  of  Rs.  48,000  to  the  Meerut  Treasuiy 
office,  in  order  that  they  should  be  forwarded  thence  to  Calcutta 
for  cancellation  and  consolidation  into  one  note.    At  that  time  the 
regalar  Treasury  Officer,  Mr.  Billings,  was  absent  on  leave,  and  one 
Babu  Kali  Charan,  Deputy  Collector,  was  holding  charge  in  his 
stead.    Employed  in  the  office  in  the  capacity  of  chief  clerk  was  a 
certain  Muhammad  Husain,,and  it  was  his  special  duty,  when 
securities  were  left  there  for  transmission  to  Calcutta,  to  see  that 
they  were  carefully  packed  and  despatched,  as  speedily  as  possible, 
and  to  prepare  the  necessary  forwarding  letter  that  had  to  accom« 
paoy  them.    Muhammad  Husain  had  been  for  many  years  in  the 
Government  service,  and  the  most  perfect  conBdence  was  reposed 
in  him  by  his  superior  offieers,  and  those  who  were  acquainted  with 
him  or  had  to  come  in  contact  with  him  in  business  matters  had 
entire  faith  in  his  integrity  and  honesty.    It  was  to  this  man  thai 
Sumair  Ohand  delivered  the  nine  Promissory  notes  on  the  12th 
August,  1872.    The  following  is  his  account  of  what  then  occurred : 
Muhammad  Husain  then  made  a  mark  on  the  notes  and  then  I 
signed  for  I^ihal  Singh  :  Muhammad  Husain  himself  wrote  some- 
thing, or  he  caused  some  other  person  to  write  something,  on 
the  notes,  and  then  he  had  the  interest  paid  to  me :  on  the 
same  day  he  again  asked  me  to  sign  the  notes  at  another  place, 
which  he  said  was  required  to  get  the  notes  consolidated:  these 
too  I  signed  for  £)ihal  Singh :  then  he  asked  me  to  remain  out- 
side and  that  he  would  do  all  that  was  required :  after  some  time 
I  was  called  in  and  Muhammad  Husain  gave  me  a  receipt  in 
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English."  Tlie  receipt  here  referred  to  was  for  the  nine  Promis- 
sory notes,  and  bears  the  signature  of  Kali  Charan,  Treasnrj 
Officer."  In  ordinary  course  it  should  take  from  ten  to  fifteen  days 
to  transmit  the  notes  to  the  Public  Debt  Officje  at  Calcutta  for  can- 
cellation and  to  get  buck  the  consolidated  note.  Subsequent  to  the 
12th  August,  1872,  Sumair  Chand  called  on  two  or  throe  occasions 
at  the  Meorut  Treasury  to  know  whether  his  note  had  arrived, 
but  on  each  occasion  his  inquiries  were  answered  by  Muhammad 
Ilusain  to  the  effect  tliat  it  had  not  been  received  from  Calcutta. 
Somewhere  about  the  beginning  of  March,  1873,  Muhammad 
fiusain  absconded,  and  on  the  31st  of  that  month  a  consolidated  note, 
which  had  been  received  from  Calcutta,  for  Ks.  31,200,  was  handed 
to  the  plaintiffs,  but  as  ?t  should  have  been  Rs.  48,000,  as  shorn 
by  the  receipt  of  the  12th  August,  1872,  suspicion  was  necessarily 
at  once  awakened  and  inquiry  was  instituted,  with  the  following  re- 
sult. Two  of  the  nine  notes  made  over  by  Sumair  Cband,  to  Mu- 
hammad Husain,  numbered  017849  for  Rs.  12,000,  and  020102  for 
Rs.  6,000,  had  never  been  forwarded  to  Calcutta  at  all,  but  had  been 
misappropriated  by  him,  he  taking  advantage  of  the  blank  indorse- 
ment of  the  name  of  Nihal  Singh  by  Sumair  Chand  to  make  the  latter 
one  payable  to  himself,  by  writing  above  that  signature  the  words 
"  Sold  to  Muhammad  Husain  while,  on  the  other,  under  a  pretended 
authority  from  Nihal  Singh,  he  put  Pay  to  the  Agra  Bank  or 
order."  On  the  note  for  Rs.  12,000  the  Bank  made  Muhammad 
Husain  an  advance  in  August,  1872,  of  Rs.  8,000,  and  on  that  of 
Rs.  5;000  in  December  of  Rs.  2,300,  retaining  them  as  security. 
With  regard  to  the  remaining  seven  Promissory  notes,  they  remained 
in  the  Treasury  at  Meerut  until  the  1 9th  February,  1873,  upon 
^hich  day  they  were  sent  to  Calcutta  for  canoelment  and  consoli- 
dation, accompanied  by  a  forwarding  letter  signed  by  Mr.  Billings, 
who  had  returned  from  leave  and  resumed  charge.  At  that  tinie 
Muhammad  Husain  had  made  the  necessary  formal  indorsement  on 
these  seven  notes,  above  the  name  of  Nihal  Singh,  which  amounted 
to  an  acknowledgment  on  the  part  of  that  person,  that  he  had 
"received  a  new  note  in  exchange."  When  the  misappropriation 
of  these  two  notes  was  discovered,  they  were,  as  has  already  been 
stated,  in  the  hands  of  t;he  Agra  Bank ;  and  this  fact  coming  to  the 
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knowledge  of  Mr.  Billings,  he,  in  his  capacity  of  a  Ma<iislrate  of  ^^^o 
the  first  class,  issued  a  most  illeijal  and  inn)ror)er  search-warrant,  "I 
upon  the  strength  of  which  the  Bank  premises  were  entered,  and      tauy  of 
the  two  notes  were  carried  away  by  force  to  the  Treasury  for  resto-  i^dia 
ration  to  the  plaintiffs.    The  natural  consequence  of  this  most  Cuuncir, 
unwarrantable  proceeding  was,  that  the  authorities  of  the  Bank    ^"^^  Singh 
instituted  a  suit  against  Mr.  Billings  for  restitution  of  the  two  notes 
and  damages  for  their  illegal  seizure,  and  in  the  course  of  the  liti- 
gation, the  Secretary  of  State  for  India,  and  the  present  plaintiffs, 
were  brought  upon  the  record  as  defendants.    Ultimately  this 
Court,  upon  appeal  by  the  Bank,  on  the  29th  May,  187»»,  reversed 
the  decision  of  the  Subordinate  Judge  dismissing  the  claim  of  the 
Bank,  and  passed  a  decree  in  its  favour*  the  result  of  which  was 
that  the  two  notes  were  restored.    These  two  notes  are  the  subject 
of  the  present  suit,  and  it  may  be  remarked  that,  since  their  return 
to  the  Bank,  they  have  been  negotiated  away,  and  are  now  in  the 
hands  of  third  parties,  whose  names  do  not  appear. 

The  plaintiffs  came  into  Court  with  their  present  claim  on  the 
17th  August,  1878,  and  the  relief  asked  in  the  plaint  is  that  "the 
Government  may  be  directed  to  make  lestitution  of  the  two  notes, 
or  to  deliver  other  notes  of  equal  value  or  their  value  in  cash, 
amounting  to  Rs.  17,000,  with  interest  at  four  per  cent,  from  date 
of  last  payment,  viz.,  the  1st  July,  1872,  to  date  of  suit,  amounting 
in  all  to  Rs.  21,165".  This  the  Subordinate  Judge  has  decreed,  and 
the  defendant  now  appeals  ag^^inst  that  decision  on  two  grounds, 
(i)  That  the  plaintiffs,  in  the  person  of  their  agent,  were  guilty 
of  contributory  negligence,  (ii)  That  a  master  is  not  liable  in 
damages  for  loss  or  injury  sustained  through  the  fraudulent  or  dis- 
honest act  of  his  servant  without  the  scope  of  his  employment. 

Both  these  points  were  urged  at  great  length  on  the  hearing  of 
this  appeal  by  the  Senior  Government  Pleader,  and  many  English 
and  American  authorities  were  cited,  under  both  heads  of  argu- 
ment. But  upon  a  close  and  careful  cons:deration  of  all  the  facts 
in  the  case,  it  appears  to  me  that  the  contention  for  the  appellant 
proceeded  on  a  complete  misconception  of  the  real  nature  of  the 
suit,  for  which  I  may  add  the  Subordinate  Judge  is  primarily 
responsible.    In  my  judgment  ho  was  in  error  in  dealing  with  the 
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question  between  the  parties  as  governed  by  the  law  relating  to 
bailments.  The  nine  Promissory  notes  were  not  made  over  in 
the  Meerut  Treasury  for  any  temporary  parpose,  npon  the  accom* 
plishment  of  which  they  were  to  be  returned  or  otherwise  disposed 
cf  according  to  the  directions  of  the  bailor.  On  the  contrary,  they 
were  unconditionally  surrendered,  when  they  were  handed  over  by 
Snmair  Chand  for  cancelment,  and  the  effect  of  their  delivery  to 
the  Treasury  at  Meerut  is  the  same  as  if  they  had  been  taken  by  the 
plaintiffs  to  the  Public  Debt  Office  at  Calcutta  and  handed  over 
there.  In  those  individual  notes,  as  individual  notes,  they  retain* 
ed  no  interest  Properly  the  plaintiffs  might  for  their  own  pro- 
tection have  refu!4ed  to  give  them  up  exoept  upon  receipt  of  the 
consolidated  note,  and  I  think  they  would  have  been  jasti6ed  in 
doing  so  ;  but  the  Government  has,  for  its  own  convenience  and 
security,  established  a  rule  that  |)ersons  wishing  to  have  old  secu- 
ritities  cancelled  and  coi^olidated  are  required,  not  only  to  deliver 
up  their  old  securities,  but  to  give  a  receipt  in  advance  for  the 
new  one,  their  only  document  of  title  being  the  written  acknow- 
ledgment of  the  Treasury  Officer,  that  their  secnrities  have  been 
received.  As  a  matter  of  fact  they  have  no  option,  and  in  order 
to  obtain  what  they  want,  they  must  perforce  conform  to  the  requi- 
sitions. In  my  opinion  the  receipt  given  in  the  present  case  by 
Babu  Kali  Charan,  the  acting  Treasury  Officer,  must  be  regarded 
as  an  undertaking  on  the  part  of  the  authorities  to  deliver  one 
consolidated  note  for  Rs.  48,000  in  due  coarse.  Consequently,  I 
do  not  think  that  there  was  any  bailment  of  the  two  notes  in  the 
defendant  for  the  plaintiffs,  but  that  there  was  a  contract  entered 
into,  the  eftect  of  whioh  was  that  the  plaintiffs  were  entitled  to 
demand,  and  the  defendant  was  bounl  to  give,  a  consolidated  note 
of  the  value  of  Rs.  48,000.  The  present  suit  is,  therefore,  in  reality 
one  for  damages  on  account  of  the  defendant's  refusal  to  discharge 
his  obligation,  and  the  measure  of  those  damages  must  be  the 
amount  by  which  the  note  for  Rs.  31,200  falls  short  of  Rs.  48,000, 
"with  interest  Regarding  the  case  in  this  light,  it  is  difficult  to 
see  in  what  way  the  two  pleas  in  appeal  are  in  any  way  an  answer 
to  the  plaintiffs'  claim.  The  authority  of  Babu  Kali  Charan  to 
bind  the  Government  is  unquestioned,  and  if  he  chose  to  contract 
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it  into  a  responsibility  without  proper  care  and  caution,  that  is  a 
matter  which  in  no  way  affects  the  position  of  the  plaintiffs.  It  is 
perfectly  obvious,  that  Kali  Charan  was  guilty  of  the  greatest 
uegligenee  in  not  verifying  the  nine  notes,  and  seeing  they  were 
properly  indorsed  before  he  gave  his  receipt*  Moreover,  he  was 
grossly  careless,  both  in  failing  to  lock  them  up  in  the  s^fe,  of 
which  he  had  the  key,  a^d  in  forgetting  their  receipt,  and  in  not 
requiring  Muhammad  Uusain  to  prepare  the  forwarding  letter  for 
his  signature,  and  to  pack  them  for  transmission  thitheK  The 
evidence  of  Mr«  Billings  seems  to  me  to  esbablish  the  negligence  of 
the  Treasury  in  the  most  conclusive  Way,  and  had  a  bailment  beau 
established,  or  were  this  rightly  an  action  of  tort  for  the  loss  of 
the  two  notes,  I  think  an  overwhelming  case  would  have  be'en  made 
out  against  the  defendant  I  am  well  aware  that  heads  of  depart^ 
ments  and  offices  in  a  superior  position  in  the  public  service  are, 
from  pressure  of  business,  necessarily  compelled  to  rely  largely 
on  the  good  faith  and  honesty  of  their  subordinates,  and  I  should 
never  be  disposed  to  draw  the  line  too  tightly  in  forming  an 
opinion  as  to  what,  under  this  or  that  state  of  circumstances,  they 
ought  or  ought  not  to  have  done.  But  reasonable  and  intelligent 
confidence  is  one  thing,  blind  and  careless  trust  is  another  ;  and 
while  the  one  may  fairly  be  accepted  in  explanation  or  excuse, 
the  other  should  never  be  allowed  in  extenuation  or  relief  from 
responsibility.  The  clerk  in  a  bank  handles  unlimited  sovereigns 
and  bank  notes  during  the  hours  of  business,  but  no  employer  exer- 
cising the  most  ordinary  precaution  or  prudence  would  fail  to 
have  his  cash  and  securities  locked  up  at  the  close  of  each  day  and 
60  kept  until  banking  hours  recommenced.  To  do  otherwise  would 
afford  unreasonable  temptations,  of  which  were  the  clerk  to  take 
advantage,  the  employer  should  not  have  the  benefit  to  escape  from 
the  liability  to  third  parties  for  any  loss  or  damage  they  might 
thereby-  sustain. 

In  the  present  case  the  Qovernment  had  the  misfortune  to  be 
badly  served.  It  had,  as  its  representative  in  authority,  a  person 
who  was  negligent  and  slipshod  in  the  discharge  of  his  duties  of 
control  and  supervision  over  a  subordinate,  who  took  advantage  of 
these  deficiencies  to  perpetrate  a  series  of  misappropriations  and 
ibrgeries.    Upon  all  the  facts  the  inference  is  irresistible,  that,  but 
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for  this  laxity  of  administration  in  the  Meerut  Treasury  on  the 
part  of  Bibu  Kali  Charan,  the  two  notes  could  never  have  been 
stolen,  nor  the  forgeries  committed  in  respect  of  them,  and  such 
being  the  case  it  is  impossible  to  avoid  remarking^  that  it  is  matter 
for  regret  the  plaintiffs'  olaim  should  ever  have  been  contested^ 
much  less  that  a  countercharge  of  contributory  negligence  should 
have  been  made  against  them.  Were  it  necessary  to  dispose  of 
this  allegation,  I  should  have  unhesitatingly  come  to  the  conclusion, 
that  so  sufficient  case  to  establish  it  had  been  made  out,  A 
person  like  Sumair  Chand  going  into  a  Government  office  cao 
hardly  be  expected  to  anticipate  that  he  will  be  made  the  victini 
'of  fraud  and  misrepresentation  by  the  officials  employed  there. 
On  many  previous  occasions  Sumair  Chand  had  drawn  interest  od 
Promissory  notes  for  his  masters  at  the  Meerut  Treasury  through 
Muhammad  Husain,  and  had  also  made  over  notes  to  him  for  con- 
solidation and  always  without  misadventure.  It  is  not  by  what 
we  know  now,  but  from  the  state  of  things  that  existed  at  the 
timo  of  the  delivery  of  the  notes,  that  the  conduct  of  Sumair  Chand 
must  be  judged,  and  looking  at  it  from  this  point  of  view,  I  do  not 
find  any  such  evidence  of  co-operative  negligence  as  would  dis- 
entitle the  plaintiffs,  either  as  bailors  or  parties  damnified,  from 
recoverincf  dama£:€S. 


But,  ns  I  have  in  an  earlier  part  of  this  judgment  pointed  out> 
this  suit  is  properly  one  for  breach  of  contract,  by  reason  of  th* 
failure  of  the  defendant  to  discharge  his  obligation  to  give  a  con- 
solidation note  to  the  extent  of  Rs.  48,000,  and,  in  mj- judgment,  the 
pleas  in  appeal  to  this  Court,  and  in  answer  to  the  plaintifis'  ciaini 
in  the  Court  below,  are  irrelevant  and  afford  no  answer  to  the  ease 
Bet  up.  The  property  of  the  plaintiffs  in  the  nine  notes  was  deter- 
mined, when  they  were  handed  over  and  the  receipt  was  given, 
and  thereupon  an  implied  undertaking  on  the  part  of  the  defendant 
to  deliver  an  equivalent  security  after  the  lapse  of  a  reasonable  inter- 
val of  timo  was  to  be  assumed.  It  is  clear  that,  to  all  intents  and 
purposes,  the  notes  had  been  reduced  into  the  possession  of  Govern- 
ment, and  that  all  right  to  or  control  over  them  had  been  parted 
with  by  the  plaintiffs.  Whether  they  were  properly  taken  care 
of  or  not  was  indifferent  to  them,  for,  at  any  time  on  the  presenta- 
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tion  of  their  oflScial  receipt,  tliey  were  entitled  to  demand  a  consoli- 
dation note  for  Rs.  48,000.  Sacli  being  the  view  I  entertain  of  the 
case,  I  am  of  opinion  that  this  appeal  should  be  dismissed  with 
costs.  But  the  decree  must  be  amended  from  the  shape  in  which 
the  relief  has  been  given  by  the  lower  Court,  so  as  to  declare  the 
plaintiff;}  entitled  to  damages,  such  damages  to  be  the  amount  of 
the  two  promissory  notes  for  Us.  12,000  and  Rs.  5,000,  with 
interest  from  1st  July,  1872,  to  date  of  payment. 

Pearson,  J. — 1  concur  generally  and  substantially  in  the  view 
taken  of  the  case  by  my  honorable  and  learned  colleague,  and  in 
dismissing^  the  appeal  with  costs,  and  in  amending  the  decree  of  tho 
lower  Court  in  the  manner  proposed  by  him. 

Appeal  dismissed. 


Before  Mr.  Justice  Oldfield  and  Mr.  Justice  SiraighL  1880 
MARSINGU  DAS  (Dbcbke-holdbb)  v.  NARAIN  DAS  (JuoaMBNT-DEBToR)  *  ^ 

Exicution  of  decree  '"Limitalun    Act  XV  of  1^11  {Limitation  Act)^  »ck.  ii,  arts. 

J77,  179  (2),  180. 

Held  that  the  words a])p&ar'  aad     Appellate  C  mrt"  iu  art  179  (2),  sch.  ii.  of 
Act  XV  of  1877,  include  an  apical  to  licr  Majesty  iu  Council. 

Ueld  ,*herefore,  where  an  appeal  ha  i  been  preferred  to  Her  Majesty  in  Coun- 
cil from  a  dccroe  of  th^  High  Court  datoi  the  18th  August,  1871,  and  the  High 
Court's  decree  was  afllruied  by  an  order  of  Her  Majesty  in  Council  dated  the  12th 
August,  1876,  and  an  application  for  execution  of  the  High  Court's  decree  was 
made  on  the  15th  July,  1879,  that,  unler  art  179  (2),  sch.  ii.  of  Act  XV  of  1877,  the 
limitation  of  such  application  must  be  computed  from  the  date  of  the  order  of  Her 
Majesty  iu  Council* 

The  decree  of  which  execution  was  sought  in  this  case  was  one 
made  by  the  High  Court  on  the  18th  August,  1871,  on  appeal 
from  a  decree  of  the  District  J udge  of  Benares.  On  the  28th 
January,  1874,  the  decree-holder  applied  for  the  execution  of  tho 
High  Court's  decree.  On  the  12th  August,  1876,  an  appeal  having 
been  preferred  from  the  decree  to  Her  Majesty  in  Council,  the 
High  Court's  decree  was  affirmed.  On  the  15th  July,  1879,  the 
decree-holder  made  the  present  application  for  execution  of  the 
High  Court's  decree.    The  District  Judge  of  Benares  held  that 

First  Appeal,  No.  154  of  1879,  from  an  order  of  G.  E.  Knox,  Esq.,  Judge 
of  Bvuares,  dated  ttxe  15th  October,  1S79. 
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1880       ibis  application  was  barred  by  limitation,  inasmncfa  as  between  tbe 
NABsiNea  Jannary,  1874.  and  the  15lh  July,  1879,  the  deeree-holder 

Da8  had  taken  no  action  in  the  matter  of  the  execntion  of  tbe  decree. 
l^iRAiN  Das.  ^  holding  tbe  Judge  disallowed  tbe  decree-holder's  contention 
that  the  period  of  limitation  sbonld  be  computed  from  the  date  of 
the  order  of  Her  Majesty  in  Connoil,  such  order  being  the  order 
of  an  Appellate  Court^'  within  the  meaning  of  Na  179,  proriso 
2,  sch.  iL  of  Act  XV  of  1877.  The  Judge  observed  with  reference 
to  this  contention  as  follows  : — No.  179  is  only  for  those  eases 
for  which  No.  180  does  not  provide,  while  No.  180  is  clearly 
intended  for  all  orders  of  Her  Majesty  in  Council  I  eannot  hold 
that  Her  Majesty  in  Council  was  ever  intended  as  an  AppeUata 
Court  in  No.  179.'' 

The  decree-holder  appealed  to  the  High  Court,  again  contend- 
ing that  limitation  should  be  computed  from  tbe  date  of  the  order 
of  Her  Majesty  in  Council. 

The  Senior  Oavemnxent  Header  (Lala  / uala  Prasad)  and  Pandii 
Ajudhia  Nathf  for  the  appellant. 

Mr.  Conlan  and  Pandit  Biahambhar  Ifathj  for  the  respondent  . 

The  following  judgments  were  delivered  by  the  Coort : 

Oldfield,  J. — I  bold  that  the  decree  which  is  now  being  ex- 
ecuted is  tbe  decree  of  the  High  Court,  and  the  law  of  linutation 
which  will  govern  the  case  is  art  179  (2),  Act  XV  of  1879, 
— *^  (Where  there  has  been  an  appeal),  the  date  of  the  final  decree 
or  order  of  the  Appellate  Court.''  In  the  case  before  us  there  was  an 
appeal  to  Her  Majesty  in  Council  who  affirmed  the  decree  of  this 
Court,  the  date  of  the  order  on  that  appeal  being  12th  August, 
1876,  and  the  present  application  is  within  time  from  that  date. 

I  see  no  reason  to  doubt  that  the  words  ^  appeal"  and  Appel- 
late Court"  in  art  179  (2)  are  intended  to  include  appeals  to  Her 
Majesty  in  Council,  since  wo  find  that  these  appeals  are  made  the 
subject  of  legislation  in  the  Act,  which  in  art.  177  provides  the 
limitation  for  tbe  admission  of  such  appeals,  and  in  art.  180  pro- 
vides the  limitation  for  enforcing  orders  of  Her  Majesty  in  Council 
made  in  courseof  such  appeals.  Were  it  otherwise  and  were  appeals 
referred  to  in  art  179  (2)  restrioted  to  appeals  preferred  to  the 
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Appellate  Courts  in  India,  a  party  who  had  appealed  to  Her  Majesty 
in  Conneil  from  a  decree  of  a  Court  in  India  would  be  in  a  worse 
position,  in  respect  of  the  limitation  for  the  execution  of  his  decree, 
than  a  party  who  had  appealed  to  an  Appellate  Court  in  India.        Karaim  Das. 

I  would  decree  the  appeal  with  costs  and  set  aside  the  order 
of  the  Judge  and  remand  the  case  for  disposal  on  the  merits. 

Straight,  J. — I  am  of  opinion  that  the  decree  which  is  now 
proposed  to  be  executed  is  the  decree  of  the  High  Court  of  the  18th 
August,  1871,  and  that  the  law  of  limitation  which  must  govern 
the  matter  is  contained  in  art.  179,  Act  XV  of  1877^  paragraph  2, 
column  3.  In  the  present  case  there  was  an  appeal  to  Her  Majesty  in 
Council  and  the  decree  of  this  Court  was  ultimately  affirmed  by  order 
of  the  12th  August,  1876.  During  the  pendency  of  that  appeal,  time 
did  not  run  and  the  period  of  limitation  only  began  on  the  passing 
of  the  final  order.  The  present  application  by  the  decree-holder, 
appellant  before  us,  was  made  on  the  15th  July,  1879,  and  is  there- 
fore within  time.  I  see  no  reason  to  doubt  that  the  words  '^appeal" 
and  Appellate  Court "  are  now  intended  to  include  appeals  to 
Her  Majesty  in  Council,  for  we  find  those  appeals  made  the 
subject  of  legislation  in  Act  XV,  which  by  art.  177  provides  a 
period  of  limitation  within  which  they*  may  be  admitted.  More- 
over, art  180  establishes  a  limitation  for  enforcing  orders  of 
Her  Majesty  in  Council,  a  provision,  the  presence  of  which  may 
be  accounted  for  by  certain  observations  contained  in  the  judg- 
ment of  the  Privy  Council  in  the  case  of  Kristo  Kbiker  Ghose  Roy  v. 
Burroda  Kant  Singh  Roy  (1),  quoted  by  Mr.  Conlan  in  arguing  this 
matter  before  us  for  the  respondent  The  question  that  arose  there 
related  to  Act  XIV  of  1859  and  neither  in  that  Statute  nor  in 
Act  IX  of  1871  were  there  analogous  articles  to  art  177  or  to  the 
last  sentence  of  art.  180.  So  fai^as  that  decision  is  concerned,  it 
does  not  appear  to  me  to  be  otherwise  in  any  way  relevant  to  the 
present  case. 

I  agree  that  the  appeal  should  be  decreed  with  costs,  and  that 
the  Judge  should  dispose  of  the  application  of  the  decree-holder  on 
its  merits. 

Cause  remanded. 

(1)  17  W.  R.,  at  p.  2d7. 
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Be/ure  Sir  Robert  Stuart^  KL,  Chief  Justice,  and  Mr,  Justice  Spankie, 

EMPRESS  OF  INDIA  v.  O'BRIEN. 

Culpable  homicide  not  amounting  to  murder — Voluntarily  causing  hurt^Caueing  death 
by  negligence^Act  XL  V  0/I86O  (Pena/  Code),  as.  304,  304  J,  322,  325  -Spleen 


B  voluntftrily  caused  hurt  to  N",  who  was  suffering  from  spleen  disease,  know:- 
ing  himself  to  be  likely  to  cause  grievous  hurt,  but  without  the  inteation  of  caasiog 
death,  or  causing  such  bodily  injury  as  was  likely  to  cause  death,  or  the  knowledge 
that  he  was  likely  by  his  act  to  cause  death,  and  caused  grievous  hurt  to  iV,  from 
which  N  died.  Held  that  B  ought  not  to  be  convicted  under  s  304 A.  of  the 
Indian  Penal  Code  of  causing  death  by  negligence,  but  under  s  325  of  that  Code 
of  voluntarily  causing  grievous  hurt. 

This  was  a  case  called  for  by  the  High  Court  uuder  s.  294  of 
Act  X  of  1872.  The  facts  of  the  case  are  sufficiently  stated  in  the 
order  of  the  High  Court. 

Stoart,  C.  J. — ^The  circumstance  that  the  accused,  O'Brien^ 
was  at  the  time  of  the  offence  of  which  he  was  convicted  under  the 
influence  of  drink  cannot  in  the  least  decree  mitigate  his  gnilt» 
The  &cts  material  to  the  case  appear  to  be  these :  —  On  the  evening 
of  the  2nd  September,  187D,  the  accused  O'Brien  and  a  companion 
named  Sbarling  were  dining  at  the  house  of  a  friend  in  Agr» 
within  the  Rajputana  State  Railway  lines,  and  about  mid-niglib 
they  sallied  forth  walking  towards  the  ForL  O'Brien  perceived 
a  ghari  which  they  wished  to  hire,  but  the  driver,  a  man  named 
Wazir,  a  witness  in  the  case,  refused  to  give  it  unless  the  fare  was 
prepaid.  O'Brien  and  Sharling  then  walked  on  to  a  place  where 
an  ekka  was  standing,  and  presuming  that  it  belonged  to  a  man: 
who  was  sleeping  on  a  charpoy  close  by  roused  Jbim  and  told  him 
to  let  them  have  the  ekka.  Tht6  man  was  Nathu  the  deceaseds 
Nathu  explained  that  the  ekka  did  not  belong  to  him  and  re« 
marked  at  the  same  time  that  ho  was  ill.  Here-upon  O'Brien  got 
irritated  and  committed  the  assault  on  the  person  of  Nathu  which 
caused  his  deatlu  He  pulled  the  charpoy  about^  causing  th» 
deceased  to  fall  out  of  it,  kicked  him,  and  struck  him  on  the  side- 
or  on  the  ribs  with  a  stick,  and  of  the  injuries  the  deceased  thus 
received  he  died  very  soon  after.   The  Civil  Surgeon  in  h  is  post 
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inortoin  examination  states  that  the  deceased's  spleen  had  heen  18^0 
runUired  in  four  ph\^e.^  in  its  ontor  surface,  one  of  whicli  ruptures  Z 

•  *      '  ^  EllPRKSS  Ol 

was  very  deep,  extending  to  the  inner  stirface  of  that  organ.    It  Jwdia 
would  thus  appear  that  the  assault  by  the  accused  on  Nathu  was  of  a  O'Bbibw. 
very  serious  nature,  rendering  a  fatal  result  inevitable.    The  Ma- 
gistrate committed  O'Brien  under  ss.  323  and  325  of  the  Indian 
Penal  Code,  but  the  Judge  amended  the  charge  by  substituting  s. 
304 A,  Indian  Penal  Code,  for  ss.  323  and  325.   The  case  was  clearly 
not  one  of  culpable  homicide,  and  a.  304A  provides  that  "  whoever 
causes  the  death  of  any  person  by  doing  any  rash  or  negligent  act, 
not  amounting  to  culpable  homicide,  shall  be  punished  with  impri- 
sonmont  of  either  description  for  a  term  which  may  extend  to  two 
years  or  with  fine  or  with  both,"  and  a  plausible  argument  might 
be  maintained  to  show  that  the  assault  by  O'Brien  on  the  deceased 
was  within  the  meaning  of  that  section.    But  I  think  it  safer  to  con- 
vict O'Brien  under  s.  325,  because  I  consider  that  s.  301 A  has  in 
view  utter  indifference  as  to  the  possibly  or  probably  fatal  conse- 
quences of  his  act,  on  the  part  of  an  ofFondor  under  it,  and  s.  325  in 
my  opinion  more  fairly  and  accurately  satisfies  the  requirements  of 
the  evidence.    I  would,  iherefore,  set  aside  the  conviction  under 
s.  304 A  and  convict  O'Brien  under  s.  325  of  the  Indian  Penal 
Code.    As  to  the  sentence,  I  consider  that  passed  by  the  Judge  in- 
ai)propriate  and  inadequate,  and  such  sentence  1  would  therefore 
set  aside,  and  in  lieu  thereof  I  would  sentence  the  accused  G.  W. 
O'Brien  to  one  year's  rigorous  imprisonment  and  to  pay  a  fine  of 
Bs.  100,  or  in  default  of  payment  of  such  fine  to  suffer  a  further 
period  of  three  months  rigorous  imprisonment.    Of  course  so  much 
of  the  fiue  of  Us.  300  awarded  by  the  Judge  as  has  been  paid  and 
exceeds  the  fine  now  imposed  will  be  returned  to  the  accused. 

Spankib^  J. — The  facts  found  are  not  disputed.  We  had 
issued  notice  to  the  accused  to  show  cause  why  his  sentence  should 
not  be  revised  but  he  has  not  appeared.  He  has  been  convicted 
of  having  assaulted  without  any  provocation  an  old  man  sleeping  * 
outside  his  house,  and  having  beaten  him  with  a  stick  on  the  sides. 
The  blow  ruptured  the  man's  spleen  and  oaused  his  almost  imme- 
diate death.  The  Magistrate  who  conducted  the  preliminary  inquiry 
committed  the  accused  under  ss.  323  and  325  of  tha  Indian  Penal 
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1880        C<>cl«.    But  t!ie  Sessions  Judge  altered  the  charge  into  one  of  a. 

'  304  A  of  tfre  Code  an  J  sentenced  the  accused  to  pay  a  fine  of  R<.  3()0, 
India       or  in  default  to  suffer  rigorous  imprisonment  for  six  months.  The 
O'Bniicif.     attention  of  the  Court  was  drawn  to  the  case,  and  the  record  was 
sent  for. 

S.  30 i A  appears  to  be  wholly  inapplicable  to  the  facts  as  found 
by  the  Sessions  Judge.  The  cirenmstance  that  the  medical  evi- 
dence established  death  by  rupture  of  the  spleen  did  not  reduce  the 
accused's  act  to  one  of  culpable  rashness  or  culpable  uegligenoe. 
It  has  been  laid  down  that  ^*  culpable  rashness  is  acting  with  the 
consciousness  that  the  niiscliievous  and  illegal  consequences  may 
follow,  but  with  the  hope  that  they  will  not,  and  often  with  the 
belief  that  the  actor  has  taken  sufficient  precautions  to  prevent  their 
happening.  The  imputability  arises  from  acting  despite  the  consci- 
ousness. Culpable  negligence  is  acting  without  the  consciousness 
that  the  illegal  and  mischievous  effect  will  follow,  but  in  circum- 
stances which  show  that  the  actor  has  not  exercised  the  caution  in- 
cumbent upon  him,  and  that,  if  ho  had,  ho  would  have  had  the  con- 
ciousness.  The  imputability  arises  from  the  neglect  of  the  civic 
duty  of  circumspection'*  (1). 

There  is  no  reason  to  doubt  that  the  act  was  not  done  with 
the  intention  of  causing  death,  or  of  causing  such  bodily  injury  as 
the  accust^d  knew  was  likely  to  cause  the  death  of  the  old  man, 
nor  was  the  act  done  with  the  intention  of  causing  bodily  injury 
to  the  man,  nor  was  the  bodily  injury  intended  to  be  inflicted 
sufficient  in  the  ordinary  course  of  nature  to  cause  death,  nor  did 
the  accused,  when  striking  the  man,  know  that  his  act  was  so 
imminently  dangerous  that  it  must  in  all  probability  cause  death  or 
such  bodily  injury  as  is  likely  to  cause  death.  The  offence,  there- 
fore, of  culpable  hjmicide  was  not  committed.  But  I  think  that 
there  can  be  no  doubt  that  the  accused  committed  the  offence  of 
voluntarily  causing  grievous  hurt.  He  struck  deceased  on  the  ribs 
with  a  stick  and  inflicted  a  hurt  which  not  only  endangered  his 
-  life  but  actually  caused  his  death,  and  which  he  must  have  known 
was  likely  to  break  a  rib  if  it  did  no  worse  injury.  The  fact  that 
he  was  intoxicated  at  the  time  cannot  alter  the  nature  of  the  act 
(i;  Afidamarti  Nagahhuthanam^  7  Mad.  U.  C.  K.,  119. 
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S.  86  of  the  Penal  Code  applies  strictly  i»80 


I  would  set  aside  the  convictiou  under  s.  304 A  and  convict 
accused  under  s.  325  of  the  Penal  Code.  Considering  the  unpro- 
voked chai'acter  of  tire  attack  and  the  circumstances  attcndinij  it,  it 
appears  to  me  onj  which  is  not  sufficiently  punished  by  a  fine.  I 
would  sentence  the  accused  G.  W.  O'Brien  to  one  year's  rigorous 
imprisonment,  and  to  a  fine  of  Rs.  100,  or  a  further  period  of  three 
months  rigorous  imprisonment  So  much  of  the  fine,  if  paid,  that 
exceeds  the  fine  proposed,  should  be  returned  to  the  accused. 


APPELLATE  CIVIL. 


Bfforf  Mr,  Juttice  Penson  and  Mr,  Justice  Span  Ate, 

MAZHAU  ALT  KHAX  and  another  (Defendants)  v,  SARDx\R  MAL 
(Plai^jtiff)  • 

Bovd^IntcrefH--  Penalfi/, 

The  defendants  on  the  8th  Xfay,  1869,  gave  the  p'uintiff  a  bor.d  for  the  pnj- 
ment  of  Re.  2,000  on  ihe  16th  Febraary,  1870.  This  amount  consisted  of  two  items, 
riz.,  Rf.  1,650,  principal,  and  Rs.  350,  interest  in  advance  at  the  rate  of  two  per 
cent,  per  mensem  for  the  period  between  the  date  of  ihe  bond  and  its  due  date. 
The  bond  provided  that,  in  default  of  payment  on  the  due  date,  interest  on  the 
whole  amount  of  Rs.  2,000  should  be  paid  at  the  rate  of  two  per  cent,  "per  mei  sem 
from  the  date  of  the  bond.  Held,  in  a  suit  on  the  bond  in  which  interest  was 
claimed  at  the  rate  of  two  per  cent  per  mensem  from  the  date  rf  the  bond,  that 
this  prorision  was  penal,  and  the  penalty  ought  not  to  be  enforced. 

This  was  a  suit  on  a  bond  executed  by  the  defendants  in 
favour  of  the  plaintiflF  on  the  8th  May,  18fi9.  The  material  portion 
of  this  bond  was  as  follows  :— "  We  Mazhar  Ali  and  Fazal  Ali 
do  declare  that  we  have  borrowed  Rs.  1,650  from  Sardar  Mai: 
adding  Rs.  350  to  this  sum  on  account  of  future  interest,  we  admit 
that  Rs.  2,0f»0  is  payable  by  us  to  the  lender  :  we  promise  to  pay 
that  amount  without  interest  at  the  close  of  the  month  of  Magh, 
Sambat  1926  (1 6th  February,  1870,)  :  should  wo  fail  lo  pay  the 
amount  of  principal  and  interest  entered  in  the  bond  at  the  time 

•  First  Appeal,  No.  6  of  1880.  from  a  decree  of  C.  W.  Moore,  Esq.,  Judge  of 
Aligarh,  Oated  the  28rd  September,  1879. 
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fixed,  then  we  will  pay  interest  on  that  amount,  viz.,  Rs.  2,000,  at  two 
rQ|>ees  per  cent,  per  mensem  from  the  date  of  the  bond,  in  addition 
to  the  interest  stipulated  to  be  paid  as  above."'  The  defendants 
having  failed  to  pay  the  amount  of  the  bond  on  the  due  date,  the 
phiiiitiif  claimed  interest  on  the  principal  amount  sued  for  at  the 
rate  of  two  rupees  per  cent,  per  mensem  calculated  from  the  date 
of  the  bond  to  the  date  of  the  institution  of  the  suit,  n'^.,  the  23rd 
June,  1879.  Tlie  defendants  contended  that  the  stipulation  to  pay 
interest  from  the  date  of  the  bond  at  two  rupees  per  cent,  per 
mensem,  in  case  of  default,  was  penal  and  should  not  be  enforced. 
The  Court  of  first  instance  disallowed  this  contention,  observing  as 
follows  : — The  Court  finds  that  the  condition  as  to  paying  inter- 
est at  twenty-four  per  cent,  (per  annum)  in  the  event  of  default, 
from  the  date  of  the  execution  of  the  bond,  whether  penal  or  not,  is 
not  unreasonable  :  the  rate  is  by  no  means  uncommon^  and  though 
no  doubt  the  terms  of  the  bond,  in  the  event  of  default  as  regards  the 
period  between  exeoution  and  the  first  date  fixed  for  payment,  may 
now  seem  h  ird  to  the  defendant  debtors,  yet  they  agreed  to  those 
terms  with  their  eyes  open  :  nor  were  they  obliged  by  circums- 
tances to  take  the  loan :  the  bond  shows  that  they  took  the  money 
with  u  view  to  speculating  in  indigo,  and  no  doubt  they  looked  for 
4  profit  which  would  much  more  than  cover  the  rate  of  interest 
fixed  in  the  bond :  the  Court  sees  no  reason  why,  because  or  when 
the  defen  lant  debtors  failed  in  their  speculation,  they  should  ho 
allowed  to  evade  their  agreement  willingly  made." 

The  defendant?^  appealed  to  the  High  Court. 

Pandit  Ajudhia  Nath,  for  the  appellants. 

Munshi  Knshi  Prasad  and  Lala  Uar  K'mlian  Das,  for  •  the  res- 
pondent. 

The  judgment  of  the  High  Court  fPEARSOX,  J.  and  Spankik,  J.) 
was  delivei^d  by 

Pearson,  J. — The  amount  of  the  bond  consisted  of  two  items, 
viz,y  Rs.  1,650,  principal,  and  Us.  350,  interest  in  advance  at  the 
rate  of  two  per  oent  per  mensem  for  the  period  between  the  date  of 
the  bond  and  the  16th  February,  1870,  the  d^te  on  which  it  was 
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stipulated  that  the  whole  amoaot  of  Rs.  2^000  should  be  paid. 
The  provision  that,  in  default  of  payuient  on  the  date  stipulated,  " 
interest  on  the  whole  amonnt  of  R?.  2,000  should  be  paid  at  the  Khar 
rate  of  two  per  cent  per  mensem  from  the  date  of  the  execution  Sarda  «  Mal 
of  the  bond  was  so  far  penal  that  in  effect  it  more  than  doubled 
the  rate  of  interest  for  the  period  above-mentioned.    That  penalty 
ought  not,  in  our  opinion,  to  be  enforced.    The  rate  of  two  per  cent, 
per  mensem  is  not  so  unusual  as  to  bo  unreasonable.    (The  judg- 
ment then  proceeded  to  determine  what  sum  was  due  to  the 
plaintiff). 

Decree  modified. 


CRIMINAL  JURISDICTION. 


Before  Mr.  Justice  Straight. 

K.MPRESS  OF  INDIA  v.  BHU^^  blXGH. 

lie/krence  to  High  Court  under  s.  296  of  Act  A'  o/ 1872  {OrimiHal  Procedmre  Code) 
by  Court  of  Seision. 

A  Court  of  SeMioii,  after'  it  had  asked  the  aMessorp  their  opinioo  in  a  catp 
which  was  being  tried  by  it,  suspended  the  trial  of  the  case  and  mude  a  refen^oce 
to  the  Uigh  Court  under  s.  296  of  Act  X  of  1S72,  on  a  question  of  jurisdiction 
which  had  arisen  in  the  trial  of  the  case.  Held  that  it  was  nut  intended  that  that 
seciion  should  be  so  used,  and  the  Court  of  Session  must  dispose  of  tuch  question 
itself. 

This  was  u  case  referred  to  the  High  Court  by  Mr.  W.  C. 
Turner,  Sessions  Judge  of  Agra,  under  s.  296  of  Act  X  of  1872. 
The  Judge  in  referring  the  case  observed  as  follows  : — The  asses- 
sors unanimously  found  the  accused  Bhup  Singh  guilty  of  the 
offence  specified  in  s.  363  of  the  Penal  Code*  S  9  of  Act  XI  of 
1672,  which  was  in  force  at  the  time  the  offence  was  committed  (com- 
mitted to  Sessions  on  the  30th  September,  1879;,  provides  that  no 
charge  as  to  any  offence  shall  be  inquired  into  in  British  India, 
unless  the  Political  Agent,  if  there  be  such,  for  the  territory  in  which 
the  offence  is  said  to  have  been  committed,  certifies  that,  in  hi9 
opinion,  the  charge  is  one  which  ought  to  be  inquired  into  in  British 
India.  The  committing  Magistrate  appears  to  have  overlooked  the 
section  quoted  above,  and  I  would  therefore  submit  the  case  for 
orders  to  the  Iloa'blo  Court  as  to  whether  the  ^olitigal  Agents 
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should  be  called  on,  first,  to  certify  that  the  charge  is  one  which 
should  be  inquired  into  in  British  India,  and,  if  his  reply  be  in  the 
affirmative,  that  a  new  trial  be  had,  or  if,  as  the  accused  has  not 
apparently  been  prejudiced  in  his  defence,  and  the  Political  Agent 
now  certifies,  as  above,  judgment  can  be  given  on  the  evidence 
recorded." 

Straight,  J. — It  appears  to  me  that  the  Judge  has  adopted 
an  unusual  and  very  inconvenient  course,  in  suspending  the  con- 
clusion of  the  trial  of  Bhup  Singh  for  the  purpose  of  making  a 
reference  to  the  Court  on  a  question  of  law  that  has  arisen  in  the 
course  of  it.  1  do  not  think  it  ever  was  intended  that  s.  296 
should  be  so  used.  The  Sessions  Judge  has  the  whole  case 
fully  before  him,  and  is  in  possegsion  of  all  the  materials  necessary 
for  him  to  give  his  judgment.  If  he  decides  wrongly,  there  is 
ample  power  in  the  Local  Government  on  the  one  hand,  or  the 
accused  on  the  other,  to  appeal  to  this  Court  and  have  the  matter  set 
right,  and  I  certainly  do  not  think  that,  at  this  stage,  I  am  called 
upon  10  advise  the  Sessions  Judge  as  to  the  view  he  should  take. 
Upon  his  own  responsibility  and  in  the  exercise  of  his  discretion 
he  must  dispose  of  the  case,  and,  if  he  feels  there  is  substantial  force 
in  the  point  that  has  arisen  in  reference  to  the  charge  under  s. 
363,  Penal  Code,  he  must  not  hesitate  to  acquit.  I  would  point 
out  to  him  that  as  yet  he  has  passed  no  decision  upon  the  charge 
under  s.  420y  Penal  Code,  though  he  took  the  opinions  of  the  asses- 
sors upon  it.  Probably  in  respect  of  this  he  will  find  that  no  diffi- 
culty  of  jurisdiction  arises.  The  record  will  be  returned  and  he 
will  dispose  of  the  case. 

APPELLATE  CIVIL. 

Be/on  Sir  Hohert  Siuartf  Kt,  Chief  Justice,  and  Mr.  Justice  Spankie. 

MOTI  BIBI  (DkfendaUt)  v.  BIKANU  (Plai.ntikf)» 

Appeal' — Limitation. 

j5  sued -Af  and  T  for  inoliey  due  ou  a  boUd,  and  on  the  27th  April,  1877, 
ublai&ed  a  decree  against  T  j  the  suit  against  M  being  dismiBsed.   T  applied  for  s 

•  Second  Appeal,  No.  719  of  1879,  from  a  decree  of  H.  Lusbington,  Esq ,  Judge 
of  Allahabad,  dated  the  12lh  February,  1879,  modifying  a  decree  of  Kai  Makhan 
JjbX^  Subordinate  Judge  of  Allahabad,  dated  the  29th  June,  1878. 


1880 


Empkkss  of 
India 

Bifor  SiNUH. 


1880 
Mcurck  15. 


Digitized  by  Google 


VOL.  IL] 


ALLAHABAD  SERIES. 


773 


review  of  judi^ment,  and  J?  also  made  a  similar  application.  On  the  25th  May,  1577t 
Tt  application  was  granted,  and  on  the  16th  July,  1877,  B's  was  rejected.  On  the  29th 
June,  1878,  the  Court  re-heard  the  suit  against  and  dismissed  it.  B  appealedi 
making  7* and  JbT  respondents,  and  impugning  in  his  memorandum  of  appeal  the  df^cree 
of  the  27th  April,  1877,  as  well  as  that  of  the  29th  .June,  1878. ^The  appellate  Court, 
assuming  that  the  appeal  was  one  from  the  decree  of  the  27th  April,  1877,  preferred 
beyond  time,  admitted  it  after  time,  and  after  hearing  the  case  on  its  merits  gave  a 
decree  against  My  and  dismissed  the  suit  as  regards  T.  Held  that  the  appellate  Court 
erred  in  assuming  that  the  appeal  was  from  the  decree  of  the  27th  Apiil,  1877, 
and  that  it  was  at  liberty  to  admit  it  beyond  time,  the  appeal  being  from  the 
decree  of  the  29th  June,  1878,  that  decree  being  the  one  which  had  brought  B 
before  that  Court  as  an  appellant,  and  that  the  appellate  Court  was  not  com- 
petent on  an  appeal  from  the  decree  of  the  29th  June,  1878,  to  reconsider  the 
nierits^ of  the  case  against  3/,  the  appeal  from  the  decree  of  the  27th  April,  1877j 
being  barred  by  limitation,  and  that  decree  and  the  decree  of  the  29th  June,  1878, 
being  separate  and  distinct,  and  not  appealable  in  one  memorandum  of  appeal  from 
the  latter  decree. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes 
of  this  report  in  the  judornient  of  the  High  Court. 

Manshi  Hannman  Prasad  and  Lala  Itam.  Prasad ,  for  the 
appellant. 

Pandit  Ajudhia  Nath  and  Babu  Siial  Prasad  Chattarji^  for  the 
respondent. 

The  High  Court  (Stuart,  C.  J.,  and  Spankib,  J.,)  delivered 
the  following 

Judgment. — The  plaintiff-respondent  sued  Tara  Kishore  aud 
Moti  Bibifor  Rs.  800,  under  a  bond  dated  19th  March,  1874, 
executed  in  favour  of  Tara  Kishore,  the  plaintiff  being  the  real 
creditor.  Appellant  Moti  Bibi,  defendant,  denied  that  she  had 
borrowed  money  from  plaintiff  under  any  agreement  whatever,  and 
also  any  execution  of  a  bond  in  his  favour  :  for  a  particular 
purpose  she  had  borrowed  money  from  defendant  Tara  Kishore, 
executing  a  bond  in  bis  favour,  and  preserving  her  property  from  sale  : 
afterwards  arrangements  for  the  sale  of  the  property  wliioh  had 
been  entered  into,  previous  to  the  execution  of  the  bond,  with  Tara 
Kishore  fell  through,  and  a  sale  was  effected  with  one  Ghazi,  plain- 
tiff's brother,  but  as  a  portion  of  the  consideration  was  not  paid  a 
quarrel  ensued  which  has  led  to  the  institution  of  the  present  suit 
by  plaintiff  upon  the  bond  of  the  19th  March,  1874.    The  Sub- 
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1880        ordinate  Judge  on  the  27th  April,  1877,  decreed  in  favour  of 
plaintiff  for  the  amount  claimed,  but  dismissed  the  claim  as  a^ost 
c.  Moti  Bibi,  defendant.    Tara  Kishore,  defendant,  who  had  not 

appeared  in  the  suit,  applied  for  a  review  of  judorment,  and  plaiatiiF 
also  applied  for  the  same  as  against  Moti  Bibi,  defendant  The 
Subordinate  Judge  on  the  16th  July,  18V7,  refused  the  plaintiflTs 
application  for  review  as  against  Moti  Bibi  previously  exonerated. 
But  on  the  25th  May  he  had  already  accepted  the  application  of 
Tara  Kishore  for  review.  On  the  29th  June,  187t<,  the  Sub- 
ordinate Judge  reconsidered  the  case.  He  refers  to  his  original 
judgment,  observing  that,  as  there  had  be«n  no  proof  of  contract 
between  the  plaintiff  and  Moti  Bibi,  he  Ijad  dismissed  the  claim 
as  against  her  :  but  on  the  evidence  of  Badal  and  Kali,  agents  of 
Tara  Kishore,  that  they  had  borrowed  money  from  plaintifiP  on 
behalf  of  the  said  Tara  Kishore,  he  decreed  the  claim  against  that 
defendant :  but  Tara  Kishore  now  urged  that  the  plaintiff  had  not 
claimed  the  money  from  him,  but  from  Moti  Bibi,  and  that  Badal 
and  Kali  were  no  agents  of  his,  and  had  not  acted  upon  his 
authority.  The  Subordinate  Judge  held  ihat  there  was  no  proof 
that  Badal  and  Kali  were  the  agents  of  Tara  Kishore  or  that  he  had 
authorised  them  to  borrow  the  money  or  had  promised  to  repay  it : 
Tara  Kisore  had  denied  all  knowledge  of  Moti  Bibi,  and  plaintiff 
admitted  that  he  was  not  personally  acquainted  with  Tara  Kishore. 
The  lower  appellate  Court,  therefore,  dismissed  the  claim  as  against 
Tara  Kishore. 

The  plaintiff  then  appealed  to  the  Judge,  making  both  defend 
ants  respondents,  and,  referring  to  the  previous  decision  of  the  27th 
April,  1877,  it  appeared  that  he  was  appealing  from  that  decision 
as  well  as  from  that  of  the  29th  June,  1878.  The  Judge  admits 
that,  so  far  as  the  decision  of  the  27th  April,  1877,  is  concerned, 
the  appeal  is  barred,  but  he  nevertheless  admitted  it,  as  the  pro- 
ceedings of  the  Subordinate  Judge,  in  granting  one  application 
for  review  and  rejecting  the  other,  were  of  a  curious  nature.  It 
was,  he  considered,  a  case  in  which  the  parties  might  be  misled 
as  to  the  particular  date  on  which  the  period  allowed  for  appeal 
would  begin  to  run  against  them :  the  appeal  of  plaintiff  was,  in 
bis  opinion^  made  bond  fide  :  the  plaintiff  had  all  along  proceeded 
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against  Moti  Bibi  as  the  obligor,  having  made  Tara  Kishore 
defendant  pro  formd  :  he  was  merely  the  nominal  obligee,  plaintiff  moti  Bibi 
being  the  real  creditor :  Moti  Bibi  did  not  deny  that  she  had 
received  the  money  on  the  execution  of  the  bond,  pleading,  accord- 
ing to  the  Judge,  that  Tara  Kishore,  and  not  plaintiff,  was  the 
party  to  sue  her.  The  lower  appellate  Court  finds  that  the  money 
was  borrowed  for  Moti  Bibi's  use  at  the  instigation  of  Tara  Kishore, 
and  also  for  his  benefit,  and  he  (the  Judge)  was  not  satisfied  that 
Tara  Kishore  had  not  made  himself  liable  for  the  money.  But  he 
decreed  the  claim  on  appeal  against  Moti  Bibi  and  dismissed 
it  as  against  Tara  Kishore,  who,  however,  would  pay  his  own 
costs. 

It  is  contended  by  Moti  Bibi  that  the  decision  of  the  27th 
April,  1877,  not  having  been  appealed  within  the  period  prescribed 
by  law,  had  become  final ;  that  the  application  of  plaintiff-respondent 
for  review  as  against  appellant  had  been  rejected,  and  the  order 
passed  upon  it  was  final ;  and  that,  as  no  sufficient  reasons  for  the 
admission  of  the  appeal  after  time  had  been  assigned  by  respondent, 
the  Judge  had  acted  eironeously  in  admitting  the  appeal :  moreover, 
the  suit  had  been  separated  against  each  defendant  and  on 
different  dates  :  there  could  not  be  a  single  appeal  against  the 
two  decrees  ;  and  appellant  further  contends  that  there  was  no  con- 
tract between  herself  and  plaintiff,  nor  had  she  executed  the  deed  of 
the  19th  March,  1874. 

There  can  be  no  doubt  that,  if  the  appeal  heard  by  the  Judge 
is  one  from  the  decision  of  the  Subordinate  Judge  dated  27th 
April,  1877,  it  is  after  time,  and  that  the  proper  course  for  respon- 
dent, after  that  decision  had  been  delivered  and  a  decree  had  passed 
against  him,  was  to  have  appealed  the  decree.  The  memorandum 
of  appeal  ])resented  to  the  Judge  refers  to  the  decision  of  the  27th 
April,  1877,  and  to  the  intermediate  miscellaneous  proceedings 
with  reference  to  the  application  of  Tara  Kishore  for  review,  and 
that  of  the  plaintiff  for  the  same  purpose  as  against  Moti  Bibi. 
But  there  can  be  no  doubt  that  it  was  the  decree  passed  by  the 
Subordinate  Judge  on  the  29th  June,  1878,  that  had  brought 
plaintiff  before  the  Judge  as  an  appellant.    The  appeal  from  that 
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1S80  dpcrpe  was  id  mi  tied  ly  within  time.  The  question  arises  whether 
MoTi  BiBi  Jadge  was  at  liberty  in  this  appeal  to  reconsider  the  merits  of 

the  caHe  as  against  Moti  Bibi.  It  is  true  that  she  appeared  as 
respondent  and  defended  the  appeal.  Bat  in  doing  so  she  only 
acted  in  obedience  to  the  notice  of  the  Court  served  upon  her;  and 
becniise  she  did  so  we  do  not  think  that  it  can  be  suooessfully 
contended  that  she  shoald  not  be  allowed  to  plead  now  that  appeal 
as  against  her  was  barred  by  lapse  of  time.  The  decree  of  the  29th 
June^  1878,  was  not  passed  against  her,  but  as  against  Tara 
Kisbore ;  she  was  not  a  party  to  the  revievv.  If  the  plaintiff 
was  desirous  of  appealing  as  against  her  from  the  decree  of  the 
27th  April,  1877,  he  might  have  done  so  within  the  time  allowed 
by  law,  or  if  under  any  misapprehension  he  had  allowed  that 
period  to  run  by,  he  should  have  presented  his  memorandum  of 
appeal  and  assigned  reasons  for  not  presenting  his  appeal  within 
such  period.  The  Court,  h  id  he  done  so,  might  then,  under  s.  5  of 
Act  XV  of  1877,  have  admitted  the  appeal  after  time,  if  satis- 
fied that  the  appellant  had  sufficient  cause  for  not  making  his  appli* 
cation  within  time.  This  course  the  plaintiff  did  not  adopt,  but 
waited  until  the  decree  of  the  •29th  June,  1878,  after  the  admission 
of  Tara  Kishore's  application  for  review,  had  been  made,  dismissing 
the  suit  as  against  the  said  Tara  Kishore.  It  seems  tons  that  the 
appeal  before  the  Judge  was  an  appeal  against  the  decree  of  the 
29th  June,  1878,  under  cover  of  which  the  plaintiff  desired  to 
re* open  the  claim  as  against  Moti  Bibi,  which  had  been  dismissed 
on  the  27th  April,  1877.  We  do  not  think  that  this  course  was 
legal,  and  we  hold  tfiat  the  Judge  has  acted  erroneously  in 
assuming  that  the  appeal  was  one  against  the  decree  of  the  29th 
April,  1877,  and  that  he  was  at  liberty  to  admit  it  under  s.  5  of  the 
Limitation  Act.  It  seems  clear  to  us  that  the  decrees  of  the  27th 
April,  1877,  and  of  the  29th  June,  1878,  are  separate  and  distinct, 
and  that  they  could  not  be  appealed  in  one  memorandum  of  appeal 
from  the  decree  of  the  •.9th  June,  1878.  We,  therefore,  decree  the 
appeal  and  reverse  the  judgment  of  the  lower  appellate  Court  with 
costs. 

Appeal  allowetf. 
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Bejort  Mr,  Justica  Oldfield  and  Mr.  Jattice  Straight, 
JUUNNA  (Plaintiff)  r.  RAMSARDP  a.vo  othkrs  (Defe.kdantsV 


1880 
March  15. 


Hindu  Lav^ — Widouy—Mainienance, 


In  ft  case  where  a  Hindu  widow  is  untitled  to  maintenance,  it  is  better  to 
award  a  fixed  annual  sum  and  not  a  share  of  the  income  of  the  estate. 

The  plaintiff  in  this  suit  was  the  widow  of  one  Zah'm  Sin^h^ 
deceased,  who  was  a  member  of  a  joint  Hindu  family  consisting 
of  SIX  brothers.  She  sued  her  deceased  husband's  brothers  claim- 
ing to  be  paid  an  annual  allowance, .  by  way  of  maintenance,  of 
Rs.  4S,  at  the  rate  of  Us.  4  per  mensem,  out  of  his  one- sixth  share 
in  the  family  estate,  which  was  in  the  possession  of  the  defendants. 
This  estate  consisted  of  zamindari  shares,  gardens,  and  certain 
land  in  a  munza  called  Rijiaman.  The  Court  of  first  instance 
gave  hor  a  decreo  directing  that  the  defendants,  and  their  repre- 
sentatives and  assigns,  should  pay  her  annually  Rs,  48  out  of  the 
income  of  her  husband's  one-sixth  share  of  the  family  estate.  On 
appeal  by  the  defendants  the  lower  appellate  Court  modified  this 
decree,  d;recting  that  the  plaintiff  should  receive  as  an  allo^vauco 
one-sixth  of  the  income  of  the  family  estate, 

The  plaintiff  appealed  to  the  High  Court,  contending  that  her 
allowance  should  be  fixed. 

Babu  Baroda  Prasad  QhosCy  for  the  appellant. 

Mr.  Chatterji  and  Babu  Ratan  Cliand^  for  the  respondents. 

The  Court  (Oldfibt.d,  J.  and  SxBAiaiT,  J.)  remanded  the  caso 
to  the  lower  appellate  Court,  the  order  of  remand  being  as  follows  : 

Stbaiqht,  J.— The  plaintiff-appellant  is  the  widow  of  one  Zaiim 
Singh  a  brother  of  the  defendants.  This  suit  was  brought  to  havo 
the  sum  of  Rs.  48  fixed  as  the  amount  of  yearly  maintenance 
the  plaintiff  was  entitled  to  receive  from  her  husband's  family. 
The  first  Court  passed  a  decree  in  her  favour  for  the  sum 
prayed.  The  lower  appellate  Court  has  modified  the  Munsifs 
order,  allotting  the  maintenance  at  one-sixth  of  the  hereditary 

♦  Second  Appeal,  No.  742  of  1870,  from  n  decree  of  R.  F.  Saunders,  Esq.,  .Jiidf^e 
of  Farnkhabail,  datca  the  4th  April.  1879,  modifyini;  a  decree  of  Maulfi  Wajicl 
Ali,  Muniif  oi  Kalmganj,  dated  the  ISth  Februry,  1879. 
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property  in  suit,  that  fraction  representing  the  share  to  whicl^ 
Zalim  would  have  been  entitled  had  he  been  alive.  The  right  of 
the  plaintiff  to  maintenance  is  clear  ;  indeed,  that  is  positively 
found  by  both  the  lower  Courts.  We  do  not,  however,  agree  with 
the  observations  of  the  Judge,  that  "the  income  being  variable  ac- 
cording to  the  seasons,  it  is  better  not  to  affix  a  given  sum  for  mainte- 
nance, but  to  let  that  be  determined  as  the  occasion  may  arise." 
For  reasons  of  convenience  and  in  order  to  prevent  the  recurrence 
of  litigation  between  the  parties,  we  think  it  far  better  that  a 
reasonable  fixed  sum,  having  regard  to  all  the  circumstauces  of  the 
case,  should  be  ascertained  and  decreed  to  the  plaintiff.  (Tbe 
Court  then  proceeded  to  make  an  order  remanding  for  trial  the 
issue  whether  Rs.  48  was  a  reasonable  amount  of  yearly  maintenance 
to  be  allowed  to  the  plaintiff,  and  if  not,  what  fixed  sum  would  be  ) 

Appeal  allowed. 


Before  Mr,  Justice  Pearson  and  Mr.  Justice  Straight, 

GOBIND  SINGH  (Defeudant)  v.  KALLU  ^ndothsrs  (PLAiNTiFFrt).' 

Suit  for  redemption  of  Usufructuary  Mortgage-^  Valuation  of  suit — Jurisdiction-^ 
4ct  F/o/ 1871  {Bengal  Civil  Courts  Act),  *.  22. 

The  plaintiffs  sued  for  the  possession  of  certaio  immoreable  property,  alle^^iog 
that  they  had  mortgaged  snch  property  1o  the  defendants,  and  that  the  mortgage 
debt  had  been  satisfied  out  of  the  profits  of  the  property.  The  defendants  set 
up.  a  defence  to  the  suit  which  raised  the  question  of  the  proprietary  rigbt  of  the 
plaintiffs  tp  the  property.  The  value  of  the  mortgagees*  interests  in  the  property 
was  below  Rs.  5,000  ;  the  value  of  the  mortgaged  property  exceeded  that  amonnt. 
On  appeal  to  the  High  Court  from  the  criminal  decree  of  the  Subordinate  Jndge 
in  the  suit  it  was  contended  thut  the  appeal  from  that  decree  lay  to  the  Districi 
Court  and  not  to  the  High  Court.  Held  that  the  »*subject-matter  in  dispute,*^ 
within  the  meaning  of  s.  22  of  Act  VI  of  1871,  was  the  mortgage  ard  the  mort- 
gagees* rights  under  it,  and  that,  the  value  of  this  being  only  Rs.  2,000,  the  appeal 
should  have  been  preferred  to  the  District  Court.  Second  Appeal  No.  1039  of 
1877  (1)  dissented  from. 

The  facts  of  this  case  are  sufficiently  stated  for  tbe  purposes  of 
this  report  in  the  judgment  of  the  High  Court, 


First  Appeal,  No.  93  of  1879,  from  a  decree  of  Maulvi  Farid-ud-din  Ahmad,  Sub? 
ordinate  Judge  of  Aligarh,  dated  the  80th  June,  1879. 

(1)  Unreported,  decided  the  18th  January,  1873. 
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MttQshi  Hanuman  Prasad  and  Babu  Oprokash  Chandar  Mu" 


Pandit  Ajudhhia  Naih  and  Lala  Harkishen  Das,  for  the  res- 
pondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.,) 
was  delivered  by 

Straight,  J. — This  is  a  first  appeal  from  a  decision  of  tho 
Bubordinato  Judge  of  Aligarh  of  the  30th  June,  1879.  The 
plaintiffs-respondents  sued  for  possession  of  mauza  Ohiti,  pargana 
Chandos,  by  redemption  of  a  mortgage  for  Rs.  2,000  executed,  ad 
far  back  as  1835,  by  Jai  Kishan  and  others,  of  whom  they  are  tho 
representatives,  to  Hardeo  Singh,  whose  rights  have  come  to  the 
defendants  by  purchase.  The  plaintiffs  alleged  that  the  principal 
sum  and  interest  secured  by  the  instrument  had  been  discharged 
out  of  the  profits,  anJ  they  praydd  that  the  property  might  be 
restored  to  theni.  The  Subordinate  Judge  dismissed  the  claim  of 
all  the  plaintiffs,  with  the  exception  of  three,  Kallu,  Gobardhan, 
and  Parsa,  in  whose  favour  he  gave  a  decree  in  part.  Qobind 
Singh  alone  of  all  the  defendants  now  appeals  to  this  Court. 

•  Upon  the  case  being  called  on  for  hearing  before  us,  it  wad 
tirged  as  a  preliminary  objection  by  Pandit  Ajudhia  Nath  oh  be- 
half of  the  respondents,  that  the  appeal  had  been  wrongly  pireferred 
to  the  High  Court,  wi  the  subject-matter  in  dispute  being  the 
mortgage,  and  the  value  of  the  mortgagee's  rights  under  it,  which 
were  below  Rs.  5,000,  it  properly  lay  to  the  District  Judge.  The 
following  decisions  of  this  Court  were  referred  . to  in  support  of  this 
contention, — Second  Appeal  No.  521  of  1869  ;  Second  Appeal  No. 
511  of  1878  ;  and  Second  Appeal  from  order  No.  51  of  1879  (1), 

On  the  other  side  the  appellant  urged  that,  as  by  the  statement 
of  defence  filed,  a  question  of  proprietary  title  to  property  of  the 
Value  of  Rs.  15,000  was  raised,  the  appeal  was  cognizable  by  this 
Court.  In  support  of  this  view  our  attention  was  called  to  a 
decision  of  Turner,  J.  and  Spankie,  J.  in  Second  Appeal  No.  1039 
of  1877  (2),  which,  if  accurate,  is  undoubtedly  applicable  to  thtt 
present  case. 

(1)  Uoreported.   (2)  Unreporteil,  decided  the  iStli  January,  1878* 


kerjee,  for  the  appellant. 


GOBIND 
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The  qnestion  thus  raised  is  one  of  some  iniportaoce,  and,  havin^j 
regard  to  the  precedents  already  enumerattid,  we  Iboaght  it  right 
to  take  time  to  consider  judgment.  Tlie  point  turns  upon  the 
construction  of  the  words  * 'subject-matter  in  dispute"  of  s,  22, 
Act  VI  of  1871. 

In  the  present  case  the  plaintiffs*  suit  was  essentially  one  for 
redemption  of  mortgage,  the  court-fee  payable  on  which  would 
have  to  be  calculated  according  to  the  '^princi|>al  money  expressed 
to  be  secured  by  the  instrument  of  nwrtgage," — Art  ix,  a.  7  of 
Court  Fees*  Act.  It  is  true  that  the  defendants  by  their  pleas 
opened  up  a  wider  field  for  inquiry,  involving  the  conmderation  of 
their  proprietary  title  to  tlte  property.  But  we  do  not  think  thai 
the  character  or  natuie  of  the  subject-matter  of  the  plaintiffs* 
claim  was  thereby  altered  ;  rt  contiuue.<f  iu  its  original  shape  so 
far  as  ho  is  concerned,  nor  is  the  complexion  of  it  entirely  changed 
because  the  defendants  put  forward  certain  grounds  of  defence 
which,  if  well-founded,  must  defeat  his  right  to  redeem.  Wo 
therefore  think  that  the  subject-matter  in  dispute  was  the  mortgage 
and  the  mortgagee's  right  under  it,  and  that,  the  value  of  this  being 
only  Ks.  2,000,  the  appeal  should  have  been  preferred  to  the  Judge-. 
We  regret  that  the  decision  should  be  directly  at  variance  with 
the  judgment  of  Turner  and  Spankie,  JJ.,  alreatly  meutioned, 
but  the  point  appears  to  us  so  clear,  that  we  feel  o<»nstraiBed  to 
differ  from  the  view  enunciated  by  those  two  learned  Judges. 

The  memorandum  of  appeal  will  be  returneil  to  the  appellant 
for  presentation  in  the  proper  Court  and  the  appellant  will  pay  tb» 
respondents'  costs  in  this  Court. 

Order  accordingly. 

Btfore  Mr.  Juniice  Oldjield  and  Mr,  Justice  Straight. 
HIRA  LAL  (Dbfbndant)  v.  KAUIM  UN-NLSA  (PLAiswrr)*. 
Sale  in  execution  of  decree^Sale  set  aside-- Suit  by  auction-purchaser  to  recvnr 
purchase-money- Act  VIII  of  1859  {CivU  Procedure  Code),  ss.  236,  857,  S53— 
Act  X  of  1877  (.Civil  Procedure  Code)  ss,  312, 815— »farra« <ty— Caveat  emptor. 

Certain  immoveable  property  was  attached  and  proclaimed  for  sale  in  the 
execution  of  a  decree  on  the  application  of  the  decree-holder,  //,  as  the  properly 

•  Second  Appeal,  No.  883  of  1879,  from  a  decree  of  Maulri  Sami-ullah  Khao. 
Subordinate  Judge  of  Alijiarb,  dated  the  2Cth  «Iay,  1879,  atBrming  a  decree  of 
Mir  Anwar  Hosaiu,  Muu>if  o^  Moradabad,  dated  the  2^1i  November^  1S>8. 
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of  his  jadgment-dcbtor.  W  objected  to  the  attachment  and  sale  of  such  property 
on  the  ground  that  it  did  not  belong  to  the  judgment-debtor,  but  was  endowed 
property.  His  objections  were  disallowed,  and  the  property  was  put  up  for  sale  on 
the  20th  July,  1875.  Under  the  proviHions  of  Act  VIII  of  1859,  and  Was  purchased 
by  K,  W  subsequently  saed  K  to  establish  his  claim  to  the  property  and  to  have 
tftie  sale  si^  a«ide,  and  on  the  18th  August,  1876,  obtained  a  decree  setting  it  aside. 
Thereupon  A"  sued  //  to  recover  the  purchase -money,  alleging  a  failure  of  con- 
Eideralion.  Held  that,  the  sale  not  having  been  set  aside  in  favour  of  the  judg- 
ment-debtor on  tlie  ground  of  want  of  jurisdiction  or  other  illegality  or  irregularity 
affecting  the  sale,  but  having  been  set  aside  in  favour  of  a  third  party  who  had 
established  his  title  to  the  property,  and  there  being  no  question  of  fraud  or  mis^ 
representation  on  the  p^rt  of  the  decree-holder,  the  suit  was  jiot  maintainable. 
Bajib  Lochmn  r.  Bimalamoni  Doii  (1)  and  Sowdamini  Ghowdhrain  r,  Krithna 
Ki$kor  Podi^r  (i>  followed.  Makun  ti  Lai  v.  Ktumtila  (3).  Aeelkunth  Sahee  v. 
AwmuH  Matko  (4^^  and  Doclhin  Hur  Nath  Koontoette  T.  Baijoo  Oojha  (5)  distiu- 
gubhed, 

HM  also  that  the  auction -purchaser  couM  not  have  applied  under  s.  815 
of  Act  X  of  1877  f«>r  the  return  of  the  purchase-money,  as  the  provisions 
ef  thai  sccti  in  could  not  hare  retrospective  effect,  and  would  not  apply  to  a  sale 
which  had  t>«keu  place  before  that  Act  came  into  operation.  In  the  matter  of  tJie 
pttiiiitH  of  Aiulu  (6)  dissented  from. 

Per  Straight,  J.— That,  had  the  provisions  of  that  section  been  applicable, 
instead  of  instituting  a  suit,  the  auction-purchsser  should  have  applied  for  the  re* 
turn  of  her  purchase-money  in  the  execution  of  the  decree. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgments  of  the  High  Court. 

Lala  Latta  Prasad  and  Lala  Harkuhen  Das,  for  the  appellant. 

Mun^hi  Danuman  Prasad  and  Mir  Zuhur  Husaifiy  for  the  res- 
pondent. 

The  following  judgments  were  delivered  by  the  Court : 

OldFibld,  J. — Hira  Lai,  defendant,  the  appellant  before  us, 
caused  five  bighas,  fifteen  bisWas  of  land  to  bo  attached  in  execution 
of  his  decree  against  Khadim  Husain  and  Isri  Husain,  as  property 
belonging  to  the  judgment-debtors.  One  Wilayat  Husain  objected 
to  the  attachment  and  sale  on  the  ground  that  the  property  did  not 
belong  to  the  judgment-debtors,  but  was  endowed  property ;  his 
objections  were  disallowed,  and  the  property  was  sold  by  auction, 
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1880  nnd  pufctiased  hj  the  plaintitf  for  Rs.  505  on  the  20th  July,  1875,  and 
"^HtRA  L  L  money  paid  over  to,  the  defendant,  and  the  sale  was  confirmed 

V.  on  the  11th  September,  1875.  Wilayat  Hiisaiii,  howeter,  bronght 
a  suit  to  sot  aside  the  sale,  on  the  ground  that  the  judginent- 
debtors  had  no  right  and  title  in  the  property,  which  was  an 
endowment^  and  he  obtained  a  decree  on  the  1 8th  August,  1876,  and 
the  sale  was  set  aside.  The  plaintiff  has  now  brought  this  suit  t<i 
recover  from  the  decree-holder  the  purchase-money  with  interest, 
and  the  Courts  below  have  decreed  the  purchase-money  with  interest 
at  six  per  cent.  It  is  contended  in  second  appeail  that  no  suit  will 
lie  for  refund  of  purchase-money,  that  plaintiff's  proper  remedy  was 
to  proceed  in  the  execution  department  under  the  provisions  of 
s.  315,  Act  X  of  1877,  and  that  interest  should  not  be  allowed. 

In  my  opinion,  the  first  plea  is  valid.  The  sale  took  place  under 
the  provisions  of  Act  VIII  of  1859,  and,  iilthough  s.  258  direct* 
that,  whenever  a  sale  of  immoveable  property  is  set  aside,  the  pur- 
chaser shall  be  entitled  to  receive  back  his  purchase- mouoy,  this 
provision  applies  only  to  cases  in  which  the  sale  has  been  set  aside 
far  Irregularities  or  the  like  under  ss.  25?  and  258  of  the  Act,  and 
not  when  a  third  party  succeeds  in  establishing  bis  title  to  the 
property.  This  view  of  the  law  has  been  held  in  a  course  of 
decisions  of  the  Calcutta  Court — Rajib  Lochun  v.  Bima'amoni  Dnsi 
(1)  and  Sowdamini  Chowdhrain  v.  Krishna  Kishor  Rddar  (2), 
and  I  am  not  aware  of  aiiy  by  this  Court  opposed  to  it.  The  case 
of  Makundi  Lai  v.  Kaunsila  (3)  proceeded  on  the  ground  that  the 
decree-holder  had  fraudulently  executed  a  decree  ftgainst  a  person 
not  bound  by  the  decree,  and  hicd  caused  the  sale  of  his  property, 
and  is  not  in  point,  nor  are  the  two  cases  referred  to  by  the  Mansif. 
In  Nedkunth  Sahee  v.  Aamun  Matho  (4)  there  v^as  no  power  to 
bring  the  judgment-debtor'^  property  to  sale  under  the  decree 
and  in  Doolhvn  Hut  Nath  Kocmweree  v.  Baijoo  Oojha  (5)  the 
decree-  holder  had  caused  property  to  be  sold  which  tlrougb  belong- 
ing to  the  judgment-debtor  was  not  saleable  in  execution  of  a 
decree. 

(1)  2  B.  L.  E  ,  A.  C,  88  ;  10  W.  B.     (8)  I.  L.  R.,  1  AU  ,  668. 
866.  (4)  H.  C.  B.,  N.-W.  P.,  1871.  p.  67. 

(2)  4  B.  L.  R ,  F,  B ,  11 ;  12  W.  R.,     ifi)  H.C.B ,  N.-W.  P.,  1867,  p.  60. 
B.  8. 
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The  terms  of  s.  315,  Act  X  of  1877,  are  diflFerent  to  those  of 
8.  258,  and  by  s.  315,  whei^  it  is  found  that  the  judgment-debter     hiba  Lal 
had  no  saleable  interest  in  the  property  which  purported  to  be  v. 
sold,  and  the  purchaser  is  for  that  reason  deprived  of  it,  the  ^kiba!^^ 
parchaser  shall  be  entitled  to  receive  back  his  purchase-money 
from  any  person  to  whom  the  purchase-money  has  been  paid. 
But   it  is  unnecessary  to  deterniine   whether  plaintiff  could 
succeed  under  this  section,  as  its  provisions  cannot  have  retros- 
pective effeot,  and  will  not  apply  to  a  sale  which  has  taken 
place  before  the  Act  came  into  operation  ;  and  I  am  unable  to  take 
the  view  on  this  point  of  the  learned  Judges  who  decided  the  case 
pf  Mulo^  petitioner,  decided  the  7th  May,  1879  (1^,  which  was 
brought  to  our  notico  at  tbe  hearing. 

The  liability  of  a  decree-holder  must  be  decided  according  to 
the  conditions  of  the  sale  in  force  when  he  caused  tlie  property 
to  be  sold,  and  any  warranty  of  title  in  tbe  judgment-debtor 
is  not  ordinarily  given  by  the  judgment-creditor  in  judicial 
sales  held  under  the  Civil  Procedure  Code  ;  nor  can  it  be  held 
that  the  decree-holder  undertook  to  warrant  the  title  of  the 
judgment-debtor  in  the  property  sold  in  the  case  before  us.  The 
rule  of  law  in  respect  of  sales  in  execution  of  decrees  has  been  de- 
clared by  the  Privy  Council  in  Dorah  Ali  v.  Abdul  Aziz  (2).  Their 
Lordships  observe  :  "  Now  it  is  of  course  perfectly  clear  that  when 
the  property  has  been  so  sold  under  a  regular  execution,  and  the 
purchaser  is  afterwards  evicted  under  a  title  paramount  to  that  of 
the  jadgment-debtor,  he  has  no  remedy  against  either  the  Sheriff  or 
the  judgment-debtor and  again  :  "  The  Sheriff  may  be  held  to 
nndertake  by  his  conduct  that  he  has  seized  and  put  up  for  sale 
the  property  sold  in  exercise  of  his  jurisdiction,  although  when  he  has 
jurisdiction  he  docs  not  in  any  way  warrant  that  the  judgment-debtor 
had  a  good  title  to  it,  or  guarantee  that  the  purchaser  shall  not  be 
turned  out  of  possession  by  some  person  other  than  the  judgment 
debtor". 

The  sale  in  the  case  before  us  not  having  been  set  aside  in 
^vour  of  the  jadgment-debtor  on  the  ground  of  want  of  juris- 

(1)  I.  L.  R ,  2  All.,  2»9. 

(2)  I.  L.  R.,  3  Calc,  800  j  L.  R.,  6  lod.  Ap.,  116. 
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1880        diction  or  other  illegality  or  irregularity  affecting  the  sale,  and 
HiRA  Lal     ^here  being  no  question  of  fraud  or  misrepresentation  on  the  part 
v.         of  the  decree-holder,  I  am  of  opinion  that  the  plaintiff  cannot  suc^ 
NiaA.       eeed  in  this  snit^  and  it  should  be  dismissed,  and  the  appeal  decreet}^ 
with  all  costs,  ancl  t*7e  decrees  of  the  lower  Courts  reversed. 

SiRAiGHT,  J. — I  am  of  the  same  opinion  as  my  honourable  col- 
league. It  does  not  appear  to  me  that  the  prorisions  ofs.  315 
of  Act  X  of  1877  are  applicable  to  a  sale  which  took  place  in 
July,  1875,  and  the  relief  now  afforded  to  anction-pnrchasers  is 
not  open  to  the  plaintiff.  Were  there  not  a  Full  Bench  decision 
of  the  Calcutta  Court  in  Sjtvdamini  Chowdhrain  r,  Krishna 
Kuhor  Poddar  ft)  as  to  the  construction  to  be  placed  npon 
s.  258  of  Act  VIII  of  185»,  I  should  havo  had  no  difficultv  in 
holding  that  the  setting  aside  of  sale  contemplated  therein  is 
governed  by  ss.  256  and  257,  which  gave  the  Court  summary 
powers  to  set  aside  sales  on  the  ground  of  material  irregularity 
in  ''publishing  or  conducting  them.''  In  the  present  Ciise  no 
allegation  of  that  kind  is  made,  but  the  plaintiff  bases  her 
claim  to  a  refund  of  the  purchase-money  paid  by  her,  because  the 
consideration  for  that  payn^nt  has  totally  failed.  It  is  not  alleged 
that  any  fraud  or  misrepresentation  was  used  at  the  time  of  the> 
auction-sale,  which  took  place  through  the  Court,  and  it  is  clear 
that  no  warranty  of  tiile  or  guarantee  of  undisturbed  possession  can 
be  implied  to  a  purchaser. 

The  following  rule  of  law  laid  down  by  Lord  St.  Leonards  in 
Vendors  and  Purchasers,  14th  edition,  p.  1,  ia  relevant: — "  If  at 
the  time  of  the  contract  the  vendor  hinuelf  was  not  aware  of  any 
defect  in  the  estate,  it  seems  that  the  purohasor  must  take  the  estate 
with  all  its  faults  and  cannot  claim  any  compensation  for  them.''' 
And  in  the  same  work  the  following  passage  occurs : — If  the 
conveyance  has  been  actually  executed  by  all  the  neeessary  parties, 
and  the  purchaser  is  evicted  by  a  title  to  whic^h  ibe  covenants  do 
not  extend,  he  cannot  recover  the  purchase-money  either  at  law  or 
in  equity  (2)."  In  the  present  case,  so  far  from  there  being  any 
evidence  of  mala  fides  on  the  part  of  the  judgment-creditor,  the  sale 
did  not  take  place  until  Wilayat  Husain's  objections  had  been 

(1)  4  B.  L.  R.,  F.  B.,  11 ;  12  W.  B.,  F.  B.,  8. 
(2}  at  p.  519. 
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heard  and  disposed  of.  There  was,  therefore,  the  strongest  reason 
for  his  believing  that  the  judgment-debtor  had  a  saleable  right, 
title,  and  interest  in  the  property  brought  to  sale. 

Had  the  provisions  of  s.  315,  Act  X  of  1877,  boon  applicable, 
I  think  that  the  objection  taken  in  the  first  ground  of  appeal  by 
the  appellant  would  have  been  fatal  to  the  plaintiff's  claim,  and  that, 
instead  of  instituting  a  regular  suit,  the  proper  course  for  an  auction 
purchaser  to  pursue  under  circumstances  such  as  those  which  have 
arisen  in  the  present  case  is  to  apply  under  s.  312  in  the  execution 
department.    This  appeal  must,  therefore,  be  decreed  with  costs. 

Appeal  allotted. 

CIVIL  JURISDICTION. 

,  March  24. 

Before  Mr.  JuHice  Pearson  and  Mr.  Justice  Straight,  ' 

DURGA  PRASAD  (Decbee-holoeb)  v.  RAM  CHABAN  and  another  CJudgmert- 

debtors).* 

Appeal  from  Order  setting  aside  sale  of  immoveable  properiij  in  tlie  execution  of  Decree 
^Act  X  0/1877  (Civil  Procedure  Code),  s*.  312,  f)88  {my—Act  Z//o/1879,  ss.  90 
(16),  102— /  0/1868  {General  Clauses  Act),  s.  6. 

On  tbe  25th  June,  1879,  a  Subordinate  Judge  made  an  order  setting  aside  the 
fide  of  immoveable  property  in  the  execution  of  a  decree,  from  which  an  appeal  was 
preferred,  under  Act  X  of  1877,  to  the  Uistrict  Court  on  the  25th  July,  1879,  before 
Act  XIX  of  1879  dime  into  force.  Held  that,  as  the  appeal  would  not  have  lain  afc 
all,  had  Act  XII  of  1879  been  in  force  on  the  date  of  its  institution,  s.  102  of  that 
Act  did  not  apply,  but  as  the  appeal  lay  to  the  District  Court  under  the  law  in  force 
on  that  date,  it  was  competent  to  dispose  of  it  under  the  provisions  of  s.  6  of  Act  I 
of 186S. 

Appeal  from  order  No,  138  of  1879  (1)  and  Revision  Case  No.  3SB.  of  1879  .(1) 
observed  on. 

This  was  an  application  to  the  High  Court  for  the  exercise  of 
its  powers  of  revision  under  s.  622  of  Act  X  of  1877.  The  peti- 
tioaor  was  a  decree-holder,  in  the  execution  of  whose  decree  certain 
immoveable  property  belonging  to  his  judgment-debtors  had  been 
sold.  On  the  application  of  the  judgment-debtors  the  sale  was 
set  aside  by  the  Subordinate  Judge  of  Farukhabad,  the  Court 
executing  the  decree,  by  an  order  bearing  date  the  25th  June, 

*  Application  under  622  of  Act  X  of  1877  connected  with  First  Appeal,  No.  10  of 
1880,  from  an  order  of  R.  F.  Saunders,  Esq ,  Judge  of  Farukhabad,  dated  the  dth 
Dwcmber,  1879. 

(1)  Unreported,  decided  the  11th  February,  1880, 
111 
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^^^^       1879.    On  the  25th  July,  1879,  or  before  Act  XII  of  1879  came 
OuROA      ^^^^  operation,  the  decree-holder  preferred  an  appeal  to  the  District 
Prasad      J  ^ jg^  fj-Qm  the  Sabordinate  J adge*s  order.    On  the  6th  December, 
BamCbaraii.  1879,  AotXIIof  1879  having  in  the  meantime  come  into  force,  the 
District  Judge  held,  with  reference  to  ss.  91  and  102  of  that  Act, 
that  the  appeal  ought  to  be  heard  and  determined  by  the  High 
Court,  and  returned  the  memorandum  of  appeal  to  be  presented 
to  the  High  Court 

The  decree-holder  accordingly  presented  the  memorandum  of 
appeal  to  the  High  Court,  and  the  High  Court  admitted  the  appeal 
Subsequently,  however,  the  decree-holder  applied  to  the  High  Court, 
under  s.  622  of  Act  X  of  1877,  for  the  revision  of  the  District 
J udge's  order  on  the  ground  that  the  appeal,  having  been  preferred 
to  that  officer  before  Act  Xil  of  1879  came  into  force,  was  cognis- 
able by  him. 

Pandits  Bishambhar  Nath  and  Nand  Laly  for  the  petitioner. 

Babu  Oprokash  Chandar  Mukarji  and  Munshi  Kashi  Pra$ady 
for  the  opposite  parties. 

The  High  Court  (Pearson,  J.,  and  SxRAiaHT,  J.,)  delivered 
the  following 

Judgment. — The  Subordinate  Judge's  order  dated  the  25tb 
June,  1879,  was  appealable  to  the  Judge  under  s.  588  (m),  Act 
X  of  1877,  and  was  made  the  subject  of  an  appeal  to  him  on  the 
25th  July,  1879,  before  Act  XII  of  1879  was  passed.  An  order 
setting  aside  a  sale  under  the  second  clause  of  s.  812,  Act  X  of 
1877,  is  not  appealable  under  s.  588,  Act  X  of  1877,  as  amended 
by  s.  90  (16),  Act  XII  of  1879.  This  being  so,  s.  102  of  the 
latter  Act,  which  provides  for  the  disposal  of  ^^every  appeal  now 
pending  which  would  have  lain  if  the  Act  had  been  in  force  on  the 
date  of  its  institution,"  does  not  apply  in  this  case,  for  the  appeal 
would  not  have  lain  &t  all,  had  Act  XII  of  1879  been  in  force  on 
the  date  of  its  institution ;  but,  as  the  appeal  lay  to  the  Judge  under 
the  law  iu  force  on  that  date,  he  was  oompetent  and  bound  to 
dispose  of  it  under  the  provisions  of  s.  6,  Act  I  of  1868,  which 
declare  that  the  repeal  of  any  Act  shall  not  affect  any  proceeding 
coiumencod  before  the  repealing  Act  shall  have  come  into  operation. 
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Aa  the  Judge  failed  to  exercise  a  jurisdiction  vested  in  him  by  law  ^^^^ 
in  the  matter  of  the  appeal,  we  set  aside  the  order  and  direct  the  duboa 
memorandum  of  appeal  to  be  transmitted  to  him  for  disposal  on  Prasad 


In  the  course  of  considering  this  matter  we  have  had  occasion 
to  examine  two  decisions,  passed  by  us  on  the  11th  of  February 
last,  in  Appeal  from  Order  No.  138  of  1879  (1)  and  Revision  Case 
No.  38B  of  1879  (1). 

We  think  it  right  to  take  this  opportunity  to  say,  as  regards 
the  first  of  these,  that  it  was  determined  under  an  erroneous  con- 
ception of  s.  102  of  Act  XII  of  1879.  It  was  incorrect  to  say, 
that  that  section  was  ^^inapplicable^'  to  that  appeal.  The  order 
thereby  appealed  was  one  ^^confirming  a  sate/'  and  it  was  appealable 
both  under  s.  588  of  Act  X  of  1877  and  the  amendment  of  thai 
section  contained  in  Act  XII  of  1879.  Moreover,  that  appeal  was 
pending,  when  the  last-mentioned  Act  came  into  force,  and  should, 
therefore,  have  been  heard  and  determined  as  provided  by  the 
amendment  to  s.  589,  namely,  by  this  Court  Accordingly  our 
order  sending  it  back  to  the  Judge  for  disposal  was  incorrect. 

In  Revision  Case  No.  38  B.  we  were  in  error  in  using  the 
expression  "had  the  provisions  of  Act  XII  of  1879  been  applicable, 
the  appeal  from  the  Munsif's  order  setting  aside  the  sale  would  lie,  not 
to  the  Judge  but  the  High  Court'' ;  for  s.  588,  as  amended,  enacts, 
by  omission,  that  appeals  from  orders  setting  aside  sales  can  no 
longer  be  had.  We  have  thought  it  right  to  correct  this  inaccu* 
racy  of  expression,  though  our  order  in  the  case  wiis  perfectly 


Before  Mr,  Justice  Pearson  and  Mr,  JuMiice  Oldfield, 

GANPATJI  AND  AGiOTBRS  (Plaintiffi)  V,  SAADAT  ALI  aitd  otuebs 
(Dbvandants.)* 

Mortgage — 6a/e  in  execution  of  decree — Vendor  and  Purchaser, 

The  proprietors  of  a  taluka  and  mahil  called  assessed  with  revenue 
at  Rs.  ($,800-4-  7,  to  which  certain  lands  which  had  been  gained  by  allurion  apper- 

(1)  Unreported/ decided  the  11th  February,  1880. 
•First  Appeal,  No  50  of  1879,  from  a  decree  of  MauWi  Mahmnd  Bakhsh, 
Additional  Sabordinate  Judge  of  Ghaiipur^  dated  the  28th  Febroarj,  1879. 


the  merits  according  to  law. 


Ram  CuABAif. 


regular. 


APPELLATE  CIVIL. 


1880 
March  31* 
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1880  tainedi  which  lands  had  been  formed  into  a  separate  mahil  and  assessed  with 
"  revenue  at  Rs.  88,  mortgaged  it  in  these  terms  :    *«  We  agree  mutually  to  mort- 

Ganpatji      go^Q  ^jjg  gj^i^  taluka  B,  and  accordingly  after  mortgaging  and  hypothecating  the 

V, 

Saadat  Ali.  whole  of  the  mauzas  original  and  appended,  yielding  a  jama  of  Rs.  6,800-4-7, 
along  with  all  original  and  appended  rights,  water  and  forest  produce,  bieh  and 
low  lands,  cultivated  and  uncultivated  lands,  &c ,  &c.,  and  all  and  every  portion  of 
our  proprietary,  possessory,  and  demandablc  rights,  without  excepting  any  right  or 
interest  obtained  or  obtainablo,  &c.*'  Subsequently,  the  mahal  taluka  B,  'together 
with  original  and  attached  miihal  and  all  the  zamindarl  rights  appertaining  there- 
to" was  sold  in  the  execution  of  a  decree  enforcing  the  mortgage.  The  auction- 
purchaser  subsequently  contracted  to  sell  the  ''entire  taluka  B,Jama  Rs.  6,800-4-7" 
but  afterwards  refused  to  perform  the  contract  and  was  sued  for  its  specific 
performance.  The  plaint  in  this  suit  stated  that  the  subject-matter  of  the 
contract  was  the  **  entire  taluka  Bf  j^mck  Its.  6,300-4-7,'*  and  the  decree  which  the 
purchasers  obtained  for  the  specific  performance  of  the  contract  referred  to  its 
subject-matter  in  similar  terms. 

Hdd^  in  a  suit  by  the  purchasers  for  the  possession  of  the  alluvial  mahil,  thit 
the  terms  of  the  mortgage  were  sufficiently  comprehensive  to  include  that  mahil, 
and  it  was  not  intended  by  the  entry  of  the  jama  of  mahal  B^  exclusive  of  the  jcmui 
of  ihe  alluvial  mahal,  to  exclude  the  latter  from  the  mortgage,  the  entry  of  the 
jama  being  merely  descriptive.  Also  that  the  all n vial  mahal  pas^^ed  to  the 
auction-purchaser  at  the  auction-sale,  under  the  words  "  attached  mahil.'*  AUo 
that  the  sale  to  the  plaintiffs  passed  the  alluvial  mahal,  the  words  the  entire 
taldka  5*'  beinjr  sufficient  to  include  it,  the  entry  of  the  jama  of  mahil  B  in  the 
eale-contract,  plaint,  and  decree  beiug  merely  descriptiro. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  Hi^h  Court. 

Messrs.  Conian  and  Colvin^  the  Senior  Government  Pleader 
(Lala  Juala  Prasad)^  and  Munshis  Hanuman  Prasad  and  Sukh 
R'xm^  for  the  appellants. 

Fandit  Ajndhia  Nath^  Lala  LaUa  Prasad^  and  Munshi  Kashi  • 
Prasad^  for  the  respondents. 

The  juJrrment  of  the  Court  (Pea  BsON,  J.,  and  Oldfield,  J.,) 
Tvas  delivered  by 

Oldfield,  J.— The  case  of  the  plaintiffs  is  that  taluka  Birpur 
with  all  the  villages  appertaining  to  it  and  all  existent  and  contin- 
gent rights  connected  with  it  had  been  hypothecated  to  Nawab 
Jafar  Ali  Mirza,  for  money  lent  to  Husaini  Kbanam  and  Bakya 
Bibi  the  proprietors,  and  the  Nawab  instituted  a  suit  and  obtained 
a  decree  against  them^  and  in  execution  caused  the  taluka  with 
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all  rights  and  interests  to  be  sold,  and  himself  purchased  it  on  20th  1880 
November,  1872.  After  the  purchase,  the  auction-purchaser  agreed 


GakpatjI 


Saadat  Atib 


to  sell  the  property  to  Jiwan  Lai  now  represented  by  Ganpatji,  v, 
i?ho  admitted  the  plaintiff  Hari  Das  to  an  interest  in  the  transfer) 
and  after  a  suit  instituted  against  the  auction-purchaser  they  ob- 
tained a  decree  compelling  the  auction-purchaser  to  eteoute  a 
sale-deed  in  their  favour  in  accordance  with  the  agreement.  The 
plaintiffs  have  been  obstructed  by  the  heir  of  the  judgment^ 
debtors,  the  former  owners  of  taluka  Birpur,  and  by  lessees  put 
in  by  him,  in  obtaining  possession  of  some  alluvial  land  com-^ 
prising  110  bighas,  12  bis  was,  13  dhurs,  which  accreted  to  some 
of  the  villages  comprising  the  taluka  in  1860  and  1861,  and  was 
formed  into  a  mah&l  and  assessed  with  a  revenue  of  Rs.  88  ill 
1863  and  settled  with  the  proprietors  of  taluka  Birpur,  and  which 
the  plaintiffs  allege  was  sold  at  the  auction-sale  on  20th  November, 
1872,  and  passed  by  that  sale  to  their  vendor  and  to  which  they 
tore  in  consequence  entitled^ 

The  defendants,  one  of  whom  is  the  heir  of  the  former  owners  df 
the  taluka,  and  the  other  two  are  lessees  on  his  part,  aver  that  this 
alluvial  land  was  not  hypothecated  to  Nawab  J^far  Ali  Mirza,  not 
included  in  the  property  sold  at  auction ;  that  the  property  hypo-^ 
ihecated  and  sold  was  the  original  mahdl  of  taluka  Birpur,  exclude 
ing  this  land  which  was  formed  into  a  separate  mahAl  recorded 
tinder  the  name  of  Gang-hardr  ;  and  they  further  aver  that  the  plain* 
tiffs'  vendor,  the  auction-purchaser,  never  considered  himself  the 
purchaser  of  this  land  nor  agreed  to  sell  this  land,  and  it  was  im- 
properly included  in  the  sale-deed  which  the  plaintiffs  obtained  by 
H  decree  of  Court ;  and  tbey  further  plead  that  the  suit  is  not  main- 
tainable with  reference  to  s.  2^1,  Act  XIX  of  1873,  and  is  barred 
by  limitation. 

The  Subordinate  Judge  rightly  held  that  there  was  no  bar  to 
the  institution  of  this  suit  on  the  ground  taken  ;  and  he  proceeded 
to  find  that  the  land  in  dispute  was  not  included  in  the  hypothe- 
cation made  by  the  owners  of  Birpur  to  plaintiffs'  vendor,  nor  in  the 
auction-sale,  nor  in  the  subsequent  contract  of  sale  by  the  plaintiffs' 
vendor  to  plaintiffs  ;  and  he  bases  this  finding  mainly  on  the  ioU 
lowing  grounds  :    That  the  alluvial  land  formed  a  separate  mah&l 
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1880.  bearing  a  separate  number  in  the  tauzi  from  that  of  Birpur,  witli 
Ganpatji  separate  revenue  assessed,  viz.y  Rs.  6,800-4-7  on  mahal  Birpur,  and 
9.  ^  Rs.  88  on  mahal  Gang-bardry  and  had  no  connection  with  talnka 
Birpur;  that  all  that  was  entered  in  the  mortgage-deed  as  subject 
of  mortgage  was  taluka  Birpur  proper,  assessed  with  revenue 
of  Rs.  6,800,  and  that  the  sale  notification  and  application  for 
sale  made  no  separate  referenoe  to  this  mahal,  and  that  it  was  not 
expressly  included  in  the  plaint  (dated  19th  March,  1874,)  in  the 
suit  instituted  by  plaintiffs  against  the  auction-purchaser,  nor  in  the 
decree  of  21st  July,  1874,  nor  in  the  sale-contract  by  plaintiffs' 
vendor ;  and  the  Subordinate  Judge  argues  that,  being  a  separate 
mah&l  and  not  expressly  included  in  the  above  documents,  it  can- 
not be  held  to  have  formed  part  of  the  property  mortgaged  and 
sold. 

We  are  unable  to  take  the  same  view  as  the  Subordinate 
Judge.  Taluka  Birpur  is  shown  to  comprise  a  number  of  villages 
forming  a  mah&l,  and  in  1860  the  land  in  dispute  was  thrown  up 
and  accreted  in  front  of  five  of  these  villages,  Birpur,  Barmara, 
Ami,  Soharpur,  and  Narainpur,  and  in'  1863  it  was  formed  into 
a  mah&l  and  assessed  with  the  proprietors  of  the  taluka  Birpur, 
and  entered  as  "  Arazi  gang-bardr,  mauzas  Birpur,  Barmara,  Ami, 
Soharpur,  and  Narainpur  appertaining  to  taluka  Birpur."  Thus, 
although  formed  into  a  separate  mah41  for  fiscal  purposes,  the 
land  would  appear  to  have  been  attached  to  the  manzas  to  which 
it  was  an  accretion,  and  at  all  events  it  is  clear  the  new  mahfti 
after  its  formation  appertained  to  taluka  Birpur.  The  Subordi- 
nate Judge  is  therefore  wrong  in  considering  it  had  no  connection 
with  the  taluka  ;  on  the  contrary  it  appertained  to  it  as  a  depend- 
ent mahdl.  By  the  terms  of  the  mortgage-deed  the  owners  of  the 
taluka  agree  mutually  to  mortgage  the  said  taluka  Birpur, 
and  acccrdingly  after  mortgaging  and  hypothecating  the  whole  of 
the  mauzas  original  and  appended,  yielding  Vijama  of  Rs.  6,800-4-7, 
along  with  all  original  and  appended  rights,  water  and  forest  pro- 
duce, high  and  low  lands,  cultivated  and  uncultivated  land,  in- 
habited, waste,  and  saline  tracts,  stone  and  wooden  presses,  kacka 
and  pucca  wells,  reservoirs,  and  tanks,  small  tanks,  and  ponds,  sir, 
hayliSy  scattered  trees,  trees  bearing  fruits  and   barren  treea, 


Digitized  by 


Google 


VOL.  no 


ALLAHABAD  SEBIES. 


791 


chauni  houBes  and  dwelUng-honses,       and  all  and  every  portion    *  188O 

of  our  prioprietary,  posseBBory,  and  demandable  rights  without  "q^^^ 

excepting  any  right  or  interest  obtained  or  obtainable.  v, 

Saadat  Ali. 

Now  it  seems  to  as,  considering  the  fact  that  the  alluyial  mah^l 
appertained  to  the  talnka,  ihat  the  above  terms  are  comprehen- 
aye  enough  to  indude  it  in  the  property  mortgaged;  and  if  the 
sum  entered  as  the  Jama  was  that  of  the  taluka  exdusiye  of  the 
Jama  of  the  alluyial  mah^l,  there  was  no  intention  by  that  entry  to 
ezdude  the  latter  from  the  mortgage,  the  entry  of  the  Jama  being 
merdy  descriptiye.  But  the  material  point  is  not  what  was 
mortgaged  but  what  was  sold  at  auction.  Unfortunately  no  sale- 
oertificate  is  forthcoming,  and  it  is  alleged,  and  not  disputed,  that 
although  the  sale  was  confirmed  no  sale-certificate  was  obtained  by 
the  [auction-purchaser,  probably  owing  to  the  dispute  between  him 
and  the  plaintiffs.  But  we  have  in  evidence  the  application  for 
sale  and  the  sale-notification,  and  in  the  former  the  decree-holder 
applies  for  the  sale  of  mah^l  taluka  Birpur,  together  with  original 
and  attached  mah&l  and  all  zamindari  rights  bdonging  thereto," 
and  the  sale-notification  directs  the  sale  of  the  "  maML  Birpur, 
together  with  original  and  attached  mah^  and  all  the  zamindari 
rights  appertaining  thereto/'  The  attached  mah&l  alluded  to  can 
be  no  other  than  this  alluvial  land,  and  we  are  at  a  loss  to  under- 
stand the  Subordinate  Judge's  remark  that  the  sale-notification 
and  application  for  sale  made  no  separate  reference  to  this  mahal. 

We  can  come  to  no  other  conclusion  than  that  this  alluvial 
tract,  formed  into  a  separate  mahdl,  remained  attached  to  the 
taluka,  and  was  induded  in  the  property  sold  at  auction. 

Nor  do  we  agree  with  the  Subordinate  Judge  that  it  was  exclud- 
ed from  the  sale  to  the  plaintiffs,  the  enforcement  of  which  they 
obtained  under  a  decree  of  Court.  The  Subordinate  Judge  rests 
his  finding  on  this  point  on  the  fact  which  he  asserts  that  this  land 
was  not  induded  in  the  sale-contract  to  plaintiffs,  nor  in  their 
plaint  in  their  suit  to  enforce  that  contract,  nor  in  the  decree  which 
they  obtained.  But  the  whole  force  of  the  Subordinate  Judge's 
opinion  rests  on  an  argument  formed  upon  the  amount  of  the 
Jama  idiioh  is  entered  in  those  documents  as  the  jama  of  taluka 
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1880  BirpoTy  and  which  ia  iaid  not  to  inolade  the  /owmi  of  tibe  alluvial 
*Gakpatji  tiie  entry  of  jama  is  merely  descriptive,  while  the 

^  o.  ^  essential  part  of  the  document  is  the  entry  in  respect  of  the  sobjeot 
'  of  sale^  and  this  is  the  ^'entire  talnka  Birpnr/'  a  term  soffidently 
comprehensiYe  to  include  the  alluyial  mahil  appertaining  to  the 
talnka,  and  we  may  observe  thai  the'  draft  sale-deed,  dated  2l8t 
January,  1874,  expressly  indndes  allnvial  lands,  and  what  is  more 
to  the  purpose  the  sale-deed  executed  by  order  of  the  Court  which 
gave  the  plaintiffs  their  decree  expressly  includes  the  disputed  hmdi 
as  conyeyed  to  them  by  the  auction-purchaser. 

We  reverse  the  decree  of  the  lower  Court  and  decree  tiie  daim 
with  all  costs. 

Appeal  cXhwtd. 


P  C.  PRIVY  COUNCIL. 

1880   

March  9. 

  HIBA  LAL  (Dbobbb-holdbb)  «.  BADBI  DAS  ato  othiss 

(J  UDGHBNT-DBBTOBS). 

[On  appeal  from  the  High  Conrt  of  Judicature  at  Allahabad* 
lYorth-Westem  Provinces.] 
Limitation — Proceeding  to  enforce  decree— Act  XIVqflS59,  *.  20, 
It  was  the  objeot  of  the  Legislatare  in  Act  XIV  of  1869,  a.  14,  wiA 
regard  to  the  limitation  for  the  commencement  of  a  tnit,  to  exclude  Uie  time 
daring  which  a  party  to  the  suit  may  haye  been  litigating,  bond  fide  and 
with  due  diligence,  before  a  Judge  whom  he  has  supposed  to  haye  had 
jurisdiction,  but  who  yet  may  not  haye  had  it.   The  same  principle  preyaOs 
in  the  construction  of  s.  20,  with  regard  to  executions.   Held^  accordingly, 
that  a  proceeding,  taken  bond  fide  and  with  due  diligence,  before  a  Judge 
whom  the  judgment  creditor  believed,  bond  fide,  though  erroneously,  to 
have  jurisdiction,— in  this  case  the  Judge  himself,  also,  having  believed  that 
he  had  jurisdiction,  and  having  acted  accordingly, — ^was  a  proceeding  to 
enforce  the  decree  within  the  meaning  of  s.  20. 

Appeal  from  a  judgment  of  the  High  Court  of  the  North- 
Western  Provinces  (2dth  May,  187  7,)  a£Srming  a  judgment  of 
the  Judge  of  Agra  (31st  May,  1876,)  allowing  the  objection  of 
the  respondents  to  the  execution  in  1874  of  a  decree  obtained  in 
1867. 

In  1867  the  decree  of  which  execution  was  refused  in  the 
Indian  Courts  was  obtained  by  the  appellant  and  one  Makhan 

Present SiB  J.  W.  Colvilb,  Sib  B.  Pbacog£,  Sib  M.  £.  S]UTH» 
and  Sib  B.  P.  Collibb. 
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holy  mnoe  deoeased,  for  Bs.  11,566.  A  oertifioate  for  execution  1890 
vna  issued  on  the  23rd  March,  1868,  by  the  Judge  of  that  Court  ^^miaI^ 
yfrbo  in,  December,  1868,  (nothing  having  been  realized  under  it,)  ^  ^'jjjj^ 
ordered  that  the  execution  be  made  over  to  the  Subordinate  Judge. 
The  latter  in  December,  1868,  ordered  issue  of  attachment ;  and, 
on  this  proving  fruitless,  the  execution-case,  on  the  3rd  April> 
1869,  was  struck  off  the  file  by  the  Subordinate  Judge.    The  pro- 
ceedings taken  from  time  to  time  by  the  decree-holders  in  the  Court 
of  the  Subordinate  Judge  to  enforce  the  decree  after  that  date  until 
the  re-institution  of  the  proceedings  in  execution  of  the  decree  in 
tiie  Court  of  the  Judge  of  Agra,  by  petition  of  the  9th  April,  1874> 
are  stated  in  their  Lordships'  judgment. 

Mr.  L.  Orakam  appeared  for  the  appellant. 

The  respondents  did  not  appear. 

Mr.  Oraham  referred  to  the  following  cases,  contending  that 
the  proceedings  taken  by  the  decree-holders  had  been  sufficient 
within  the  meaning  of  &  20  of  Act  XIV  of  1859,  to  prevent  the 
operation  of  that  section,  to  bar  execution. — D.  A.  DaM  v.  Laksh- 
uman  Hart  Pdtil  (1)  :  Dheeraj  Mahtah  Chund  v.  Bulram  Singh 
(2) :  Ram  Sahai  Singh  v.  Degan  Singh  (3)  :  Roy  Dhunpat  Singh 
SUnf  V.  Mudhonudee  Dabia  (4)  :  Benoderam  Sen  v.  Brqjendro  Naran 
Ray  (5). 

Their  Lordships'  judgment  was  deliverd  by 

8iB  Baekbs  Feacogk. — The  question  in  this  case  is  whether 
the  judgment-creditors,  who  on  the  14th  of  January,  1867,  obtained 
in  the  Court  of  the  Judge  at  Agra  a  decree  against  the  respondents, 
were  on  the  9th  of  April,  1874,  barred  by  limitation  from  executing 
it.  It  appears  that  on  the  3rd  of  December,  1868,  the  Judge  sent 
the  decree  to  the  Subordinate  Judge  of  the  district  to  be  executed 
by  him,  and  that  on  the  3rd  of  April,  1869,  the  Subordinate  Judge 
struck  the  execution-case  off  the  file.  On  9th  of  April,  1874,  the 
case  was  re-instituted  in  the  Court  of  the  J udge  by  the  petition 
whidbi  has  given  rise  to  the  question  now  to  be  determined. 

(I)  4  Bom.  H.  C.  Bep.  A.  C.  J..  86.      (4)  11  B.  L.  B.,  P.  C.  23. 
(3)  IS  Moo.  Ind.  App.  479.  (5)  18  B.  L.  B.,  P.  C,  16^. 

(3)  6  W.  B.  Misc.,  98. 
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1880        Between  the  3rd  April,  1869,  when  the  Subordinate  Jndge 
'q^Jj^  struck  the  ease  o£E  his  file,  and  the  9th  April,  1874,  prooeedings 
^  were  from  tiAie  to  time  taken  by  the  deoree-holders  in  the  Court 
of  the  Subordinate  Judge  to  enforce  the  decree,  but  the  question 
10  whether  those  proceedings  were  sufficient  to  prevent  the  oper^ 
tion  of  the  Limitation  Act  XIY  of  1869,  s.  20. 


It  appears  that  on  the  18th  Februaiy,  1870,  an  appHoation  was 
made  by  the  decree-holders  to  the  Subordinate  Judge  to  set  oS  a 
debt  of  Es.  1,300,  which  they  owed  to  a  debtor  to  the  respondents, 
against  so  much  of  the  amount  due  to  them  under  the  decree, 
and  the  Subordinate  Judge  made  an  order  that  the  application 
should  be  granted,  that  the  decree-holders  should  file  a  receipt  for 
Us.  1,300,  and  that  the  case  should  be  struck  off  the  pending  file. 
On  the  18th  February,  1870,  therefore,  the  Subordinate  Judge 
made  bh  order  by  which  a  portion  of  the  debt,  to  the  extent  of 
Bs.  1,300,  was  satisfied.  Subsequently  on  the  8th  of  January, 
1872,  an  application  was  made  to  the  Subordinate  Judge  to  send  a 
certificate  of  the  decree  to  the  Political  Agency  at  Indore  in  order 
that  the  decree  might  be  executed  there,  whereupon  he  made  an 
order  that  the  Judge  should  be  requested  to  send  the  record  of  the 
execution  of  decree ;  but  inasmudi  as  an  intenral  of  more  than 
one  year  had  elapsed  since  the  last  order  it  was  necessary,  under 
s.  216  of  Act  Vin  of  1869,  to  serve  the  judgment-debtors  witii  a 
notice,  in  order  that  they  might,  if  they  could,  show  cause  why 
the  decree  should  not  be  executed  against  them*  Accordingly  a 
notice  was  sent  to  them  in  a  registered  coyer  by  post,  they  liYiog 
out  of  the  jurisdiction  of  the  Court,  but  it  was  returned,  as  the  judg- 
ment-debtors were  not  found.  That  was  on  the  2nd  April,  1872. 
The  Subordinate  Judge  held  that  that  was  not  a  sufficient  service 
upon  the  defendants,  and  ordered  the  case  to  be  struck  off  the  file 
of  pending  cases.  On  the  3rd  May,  1872,  he  made  an  (odfir : 
"  That  a  notice  be  sent  to  the  judgment-debtors  by  post  inr^^fl- 
tered  cover,  fixing  the  18th  day  of  May  as  the  date  for  diowing 
cause,  and  that  the  case  be  brought  forward  on  the  said  date." 
On  the  30th  May,  1872,  the  nazir  of  the  Court  made  the  following 
report :  ^^In  this  case  a  notice  in  a  registered  cover  was  sent  by 
post  to  the  judgment-debtors.   The  cover  has  been  returned  toAy 
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by  the  port,  open.   The  oover  has  a  slip  attached  thereon^  in  which  1880 
it  is  written,  in  Hindi,  that  Badri  Nath,  treasurer  (that  is  one  of  Hibi  Lal 
the  judgment-debtors),  refuses  to  take  it.   Therefore,  the  oover  g^pjj'p^ 
in  question  is  submitted  with  this  petition.''   On  the  3rd  June, 
1872,  the  case  again  came  before  the  Subordinate  Judge,  upon 
which  he  made  the  following  order :      The  case  having  been 
brought  forward,  it  appears  that  a  notice  in  a  registered  cover 
was  sent  by  post  to  the  judgment-debtor  at  Indore,  but,  the  judg* 
ment-debtofs  not  having  received  the  cover,  it  was  returned. 
The  judgment-debtors  not  jhaving  taken  the  oover  containing  the 
notice,  it  must  be  considered  as  having  been  served.''   It  is  there- 
fore ordered :      That  a  report  be  endorsed  on  the  decree,  and  made 
over  to  the  decree-holder's  pleader,  tiiat  he  may  sue  out  execution 
in  a  competent  Court,  and  recover  the  amount  of  his  decree,  and 
that  the  ease  be  struck  off  the  pending  file." 


Afterwards,  on  the  24th  December,  1873,  upon  a  report  of  the 
muharrir  that  the  record  was  not  in  the  office,  the  Subordinate 
Judge  made  another  order  that  the  record  should  be  sent  for  from 
the  Judge's  Court.  Subsequently,  on  the  9th  Januaiy,  1874,  in  a 
proceeding  from  which  it  appears  that  the  record  had  been  received 
and  perused,  the  Subordinate  Judge  '^ordered  that  the  certificate 
prescribed  by  ss.  285  and  286,  Act  Vm  of  1859,  and  copy  of  the 
application  for  execution  of  decree,  be  sent  to  the  Agent  at  the  Indore 
Cantonment."  On  the  9th  April,  1874,  the  case  was  re-instituted 
in  the  Court  of  the  Judge  by  petition,  stating  that  the  Subordinate 
Judge  had  not  lost  control  of  the  case  until  8rd  June,  1872,  that 
the  decree-holders  had  a  certificate  on  which  they  had  not  acted, 
and  they  prayed  the  Court  that,  under  s.  287,  certain  4  per 
cent,  promissory  notes  for  Bs.  25,000  due  to  the  judgment-debtors 
in  the  Indore.  Agency  Cantonment  Treasury  might  be  attached. 
It  appears  that  after  some  demur  on  the  part  of  the  Assistant 
Political  Agent  to  execute  the  decree,  he  was  ordered  to  execute 
it ;  and  he  did  execute  it  by  attadiing  a  sum  of  Es.  13,097 
belonging  to  the  judgment-debtors,  and  that  money  was  sent  to  the 
Judge  at  Agra  by  means  of  a  bill.  On  the  13th  May,  1876,  the 
Judge,  having  received  the  money  from  the  Indore  Agency,  order- 
ed that  the  Es.  13,097-7-9  be  given  over  to  Mir  Jaffar  Husain, 
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HibaLai.'       *  receipt  be  taken  from  hinu  Bef <»e  the  money  waB  banded 
V.       over,  however,  an  application  was  made  to  the  Judge,  in  which  the 
Badbi  Das.      ^j^^j^utg  made  the  following  objedion,  amongst  others  :    **  (i) 
That  the  deoree-holder's  decree  is  beyond  time."   Thereupon  the 
Judge  on  the  18th  May,  1876,  made  the  following  order  :   **  The 
objections  are  such  as  may  be  entertained,  and  may  posaeibly  be 
determined  in  favour  of  the  debtors.   It  appears,  therefore,  unde- 
sirable that  the  decree-holder  should  get  the  money  till  they  have 
been  disposed  of.   Let  payment  be  stayed  on  the  debtors  giving 
security  to  pay  interest  at  eight  annas  per  mensem  per  oent^  m 
the  event  of  the  money  being  ultimately  awarded.   If  the  cbeiiae 
received  from  foreign  territory  have  been  already  made  over  to  the 
decree-holder,  an  injunction  may  be  issued  to  the  bank  on  which 
it  is  drawn,  not  to  cash  it  till  farther  orders.''   Then  oomes  flis 
decision  of  the  31st  May,  1876,  by  which  the  Judge  held  that  the 
proceedings  in  the  Court  of  the  Subordinate  Judge  were  uttra 
vires,  and  did  not  prevent  the  running  of  limitatioin.   He  held  that 
the  transfer  of  the  case  to  the  Subordinate  Judge  was  not  autho- 
rised by  law,  and  that  when  the  Subordinate  Judge  removed  the 
case  from  his  files  he  could  not  take  it  up  again  without  a  frab 
transfer.   He  also  considered  that  the  decree-holders  had  not  shown 
due  diligence  in  the  case  and  doubted  whether  any  of  the  proceed- 
ings were  bond  fide.   He  therefore  held  that  he  was  constrained 
to  grant  the  prayer  of  the  objectors,  and  to  award  them  costs. 

The  execution-creditors  appealed  to  the  High  Court,  and  that 
Court  upheld  the  decision.  The  Judges,  however,  stated  that  tbey 
saw  no  reason  to  think  that  the  appellants  had  not  exerted  them- 
selves bond  fide  to  obtain  their  due.  In  that  view  their  Loidsliips 
concur.  But  the  High  Court  considered  that  ihe  transfer  to  the 
Subordinate  Judge,  even  if  the  Judge  had  power  to  make  it,  merd^ 
authorised  him  to  take  up  and  dispose  of  the  application  then  pen- 
.  ding  and  not  the  subsequent  applications  which  were  made  to  him. 
They  further  stated  that  they  affirmed  the  order  of  the  Judge  with 
great  reluctance. 

There  can  be  no  doubt  that  the  application  to  and  orders  of  tbe 
Subordinate  Judge  if  heliad  had  jurisdiction  Vould  have  been  sofl- 
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dent  to  pvevent  the  operation  of  the  Statute  of  Limitations^  and  igso 
their  Loidfihips  are  of  opinion  that,  under  the  oironmstanoeB  of  the  Hiba  Lal 
0888,  they  had  that  effeot,  even  if  he  had  no  jtuisdiotion.  S. 
14  of  Act  XrV  of  1859  enacts  :  In  computing  any  period  of 
limitation  prescribed  by  this  Act,  the  time  during  which  the  claim- 
ant, or  any  person  imder  whom  he  claims,  shall  have  been  en- 
gaged in  prosecuting  a  suit  upon  the  same  cause  of  action  against 
the  same  defendant,  or  some  person  whom  he  represents,  bond  fide 
and  with  due  diligence,  in  any  Court  of  Judicature  which,  from 
defect  of  jurisdiction  or  other  cause,  shall  have  been  unable  to  decide 
upon  it,  or  shall  have  passed  a  decision  which,  on  appeal,  shall  have 
been  annulled  for  any  such  cause,  including  the  time  during  which 
such  appeal,  if  any,  has  been  pending,  shall  be  excluded  from 
such  computation."  It  was,  therefore,  the  object  of  the  Legislature, 
at  least  with  regard  to  the  limitation  for  the  commencement  of  a 
suit,  to  exclude  the  time  during  which  a  party  to  the  suit  may  have 
been  litigating,  bond  fide  and  with  due  diligence,  before  a  Judge 
whom  he  may  suppose  to  have  had  jurisdiction,  but  who  yet  may 
not  have  had  jurisdiction.  The  question  is,  whether  the  same 
principle  may  not  be  applied  to  the  construction  of  s.  20  of 
Act  XIV  of  1859,  with  regard  to  executions.  S.  20  says  : 
No  process  of  execution  shall  issue  from  any  Oourt  not  establish- 
ed by  Boyal  Charter  to  enforce  any  judgment,  decree,  or  order  of 
such  Court,  unless  some  proceeding  shall  have  been  taken  to  enforce 
such  judgment,  decree,  or  order  to  keep  the  same  in  force,  within 
three  years  next  preceding  the  application  for  such  execution.'' 
The  Act  does  not  say  some  proceeding  in  a  Court  having  jurisdic- 
tion, and  their  Lordships  are  of  opinion  that  a  proceeding  taken 
bond  fide  and  with  due  diligence  before  a  Judge  whom  the  party 
bond  fide  believes,  though  erroneously,  to  have  jurisdiction,  especial- 
ly when  the  Judge  himself  also  supposes  that  he  has  jurisdiction, 
and  deals  with  the  case  accordingly,  is  a  proceeding  to  enforce  the 
decree  within  the  meaning  of  s.  20. 

In  this  case  the  Subordinate  Judge  did  believe  he  had  jurisdic- 
tion. Applications  were  made  to  him,  and  he  made  orders  which 
would,  if  he  had  had  jurisdiction,  have  been  proceedings  within  the' 
period  of  limitation.   If  the  judgment-debtors  had  appeared  before 
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1880     ^®  Subordinate  Judge,  and  had  objected  to  his  junBdiotion,  he 
HiBA  Lai  decided  whether  he  had  jurisdiction  or  not ;  and  if  he 

V.  had  decided  that  he  had  jurisdiction,  even  though  he  hod  not,  the 
proceedings  would  have  been  proceedings  within  the  meaning  of 
s.  20.  They  ou^t  equally  to  be  so,  though  the  judgment-debtors 
did  not  appear  or  object  to  the  jurisdiction. 

There  is  one  case  which  should  be  referred  to,  and  that  is  the 
case  of  Dhunput  Singh  Boy  y.  Mudhomoiee  Dabia  (1)  reported  in 
the  11th  Bengal  Law  Beports,  page  23.  There,  An  execution 
sale  was  stayed  by  consent  for  two  months,  and  the  execution-suit 
was  struck  oS  the  file.  During  that  period  the  execution-oreditor 
applied  to  the  Court  to  restore  the  execution-suit,  and  to  pay  to 
him  certain  moneys  in  deposit  in  Court  to  the  credit  of  the  judg- 
ment-debtor in  another  suit,  alleging  that  he  (the  executing  credi- 
tor) had  attached  them ;  but  it  turned  out  that  he  had  attached  them 
in  another  suit.  .Hi^/itf,— the  application  being  bond  JUe^  that  the 
period  of  limitation  began  to  run  from  the  date  of  the  disposal  of 
the  application  by  the  Court."  In  deliyering  thdr  judgment  at 
page  31,  the  J udidal  Commitee  said  :  ^  It  u  said  that  this  proceed- 
ing cannot  beheld  to  be  one  to  keep  the  judgment  in  force,  because 
it  was  a  petition  to  obtain  execution  of  a  sum  of  money  whidi  it 
was  not  possible  that  the  execution  could  readi,  and  that  that  must 
have  been  so  to  the  knowledge  of  the  decree-holder.  It  seems  to 
their  Lordships  that  these  circumstances  really  aSect  only  the  bond 
fide8  of  the  proceeding.  If  their  Lordships  could  infer  from  these 
facts  that  the  petition  was  a  colorable  one,  not  really  with  a  view 
to  obtain  the  money;  if  they  could  come  to  that  conclusion,  in 
point  of  fact,  the  proceeding  would  not  be  one  contemplated  by  the 
statute;  but  their  Lordships  cannot  come  to  that  conclusion.'' 
They  therefore  came  to  the  condnsion  that  the  proceeding, 
although  abortive,  was  a  proceeding  within  the  meaning  of  the 
20th  section  of  Act  XIV  of  1859. 

On  the  whole,  therefore,  their  Lordships  have  arrived  at  the 
conclusion,  and  will  humbly  advise  Her  Majesty  that  the  decree  of 
the  High  Court  was  erroneous,  and  that  it  be  reversed ;  that  in  lieu 

(1)  11  B.  L.  B.,  P.  23. 
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thereof  an  order  be  made  revening  the  order  of  the  Jadge  of  Agra 
of  the  3lBt  May,  1876,  and  ordering  that  the  Efl.  13,097-7-9,  with 
mudi  interest  as  they  may  be  entitled  to  under  the  order  of  the  18th 
May,  1876,  be  paid  to  the  decree-holder;  and  that  the  appellants 
have  the  costs  in  all  the  lower  Courts  subsequent  to  the  petition 
of  objection  of  the  18th  May,  1876,  and  the  costs  of  this  appeaL 
Solicitors  for  the  Appellant ;  Messrs  Watkins  and  Lattey. 


APPELLATE  CIVIL. 

  April  22. 

Before  Mr.  Juetice  Oldfteld  and  Mr.  Justice  Straight 
OULZaBI  LAL  (DiriirPijfT)  v.  JADATJN  EAI  (PLUwnvr).^ 
Suit  to  establish  Bight  to  JMaehed  Propertff^Jurisdietion. 

Held  that,  k  the  case  whm  a  person  has  preferred  a  daim  to  property 
attached  in  the  execution  of  a  decree,  on  the  ground  that  such  property  is 
not  liable  to  such  attachment*  and  an  order  is  passed  against  him,  and  he 
suet  to  establish  his  right  to  such  property,  the  yalue  of  the  subject-matter 
in  dispute  in  such  suit,  for  the  purposes  of  jurisdiction,  will  be  the  amount 
of  such  decree.  Second  Appeal  No.  320  of  1870,  decided  the  16th  May* 
1876  (1),  followed. 

Thb  plaintiff  in  this  suit  claimed  a  declaration  of  his  proprietary 
right  to  oertain  wheat  and  gram  valued  at  Bs.  1,200,  and  the  cancel- 
ment  of  an  order  made  by  the  Munsif  of  the  dty  of  Moradabad 
on  the  17th  May,  1876,  disallowing  his  claim  to  the  same.  This 
grain  had  been  attached  by  the  defendant,  when  in  the  possession 
of  the  plaintiff,  as  the  property  of  the  defendant's  judgment- 
debtor,  in  execution  of  a  decree  for  Bs.  222-13-6.  The  suit  was  in- 
stituted in  the  Court  of  the  Subordinate  Judge  of  Moradabad,  by 
whom  the  suit  was  dismissed.  On  appeal  by  the  plaintiff  the 
District  Judge  gave  him  a  decree  in  respect  of  the  wheat. 

On  appeal  by  the  defendant  to  the  High  Court  it  was  oontended 
that  the  suit  should  have  been  instituted  in  the  Munsif  s  Court,  the 
value  of  the  subject-matter  in  dispute  being  the  amount  of  the  decree 

•  Second  Appeal,  Na  626  of  1879,  from  a  decree  of  W.  Young,  Esq.f 
Judge  of  Moradabad,  dated  the  6th  February,  1879,  modifying  a  decree  of 
MaulTi  Wajih-ul-lah  Khin,  Subordinate  Judge  of  Moradabad,  dated  the 
11th  April,  1877. 

(1)  Unreported. 
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1880 
HiBA  Lal 

V. 
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1880  in  eseoation  of  wUdi  flie  grain  had  been  aitaohed,  iiluflh  waa 
5^^;^;^  under  Bs.  1,000. 

^     «•  Kr.  (7<M>/ii%  Mtmshi  ffatuiman  Pnuad,  and  Baba  .SoAtm  Chmdf 

'  for  the  appellant. 

Pandit  BisAambhar  Nath  and  Shah  Aiad  JM,  for  the 
dent. 

The  judgment  of  the  Court  (Oij)fiblD|  J.,  and  SxkAiGHT,  J.) 
"was  delivered  by 

Oldfield,  J. — We  are  constrained  to  allow  an  objection  taken 
by  appellant  that  the  Subordinate  Judge  had  no  jurisdiction  to 
try  this  suit.  The  claim  is  to  have  declared  the  plaintiff's  right  to 
some  grain  stored  in  pits,  by  setting  aside  an  order  of  the  Munsif 
for  bringing  the  grain  to  sale  in  execution  of  a  decree  held  by 
defendant  against  a  third  party,  his  judgment-debtor.  A  course  of 
decisions  of  this  Court  has  held  that  the  value  of  the  subject-matter 
in  dispute  for  determining  jurisdiction  will  be  in  such  cases  the 
amount  of  ^the  decree  in  satisfaction  of  which  it  is  sought  to  bring 
the  property  to  sale.  -8.  A.  No.  320  of  1876,  decided  the  16th  May, 
1876  (1).  We  decree  the  appeal  and  set  aside  the  proceedings 
in  the  lower  Courts,  and  direct  that  the  plaint  be  returned  to  the 
plaintiff  in  order  that  he  may,  if  so  advised,  present  it  in  the  proper 
Court.  Each  party  will  bear  their  own  costs  in  all  Courts. 

Appeal  allowed. 


Bqfore  Mr,  Juitice  Pearson  and  Mr,  Justice  StraigJU, 
April  5,     BI£A  SINGH  and  othbss  (DsrsHDAHTt)  v.  LACHMAN  SINGH  An 

0THBB8  (PLAIVIIVrs).* 

Hindu  lan>^MitaJle$hara^Morigage  hg  a  father  of  ancestral  property^ 
Sale  qf  father's  rights  and  interests  in  the  execution  of  dtcree  ■ 
lAahilitg  qf  Son's  share, 

The  ondivided  estate  of  a  joint  Hiada  family  consisting  of  a  father  and 
his  minor  sons  and  grandsons,  while  in  the  possession  and  management  of 
the  father,  was  mortgaged  by  him  as  security  for  the  re-payment  of  mooeys 
borrowed  by  him.   The  lender  of  these  moneys  sued  the  father  to  leoovar 

*  Second  Appeal,  No.  1170  of  1SZ9,  from  a  decree  of  W.  Dathoit,  Esq.' 
Jndge  of  Shahjahanpur,  dated  the  28th  Aogost,  1879,  modifying  a  decree  of 
Babu  Beeha  Bam  C^uekarbati,  Mimsif  of  Data  Ganj,  dated  the  lOth  Jane, 
1879. 

(1)  irnreport<>d- 
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ihflsa  by  the  sale  €»f  ilie  family  estate,  and  obtained  a  decree  against  him  1880 
directing  its  sale.   The  right,  title,  and  interest  of  the  father  only  in  the 


family  estate  was  sold  in  the  execution  of  this  decree.    The  auction-    ^^^^ '^'^^ 
purchasers  having  taken  possession  of  the  family  estate,  the  sons  and  LACHMikK 
grandsons  joined  in  a  suit  against  ihem  to  recover  their  shares  of  the  estate.  Si^^B* 
Seld,  that  the  sons  and  grandsons  were  entitled  to  recover  their  shares  of 
the  estate,  inasmuch  as  the  auction-purchasers  had  only  acquired  by  their 
auction-purchase  the  rights  and  interests  of  the  father  in  the  estate,  and 
that,  for  the  same  reason,  it  was  unnecessary  to  inquire  into  the  nature  of 
the  debt  on  account  of  which  the  father's  rights  and  interests  in  the  estate 
were  sold.   Deendydl  Led  v.  Jugdeep  Narain  Singh  (1)  followed.  Oirdharee 
Lall  V.  Kantoo  Lall  (2)  distinguished. 

Heidi  also  that  the  mlings  in  those  two  cases  are  perfectly  consistent. 

This  suit  was  institnted  in  the  names  of  the  plaintiffs,  five  of 
whom  were  the  sons,  and  two  the  grandsons,  of  the  defendant 
Qnlab  Singh,  they  being  minors,  by  their  next  friend,  Indra  Kuar, 
-wife  of  Qnlab  Singh.  The  plaintiffe  claimed  to  establish  their 
right  to,  and  recover  possession  of,  five-sixths  of  a  defined  share 
of  a  manza  called  Eishorepur.  It  appeared  that  on  the  17th 
February,  1876,  Qnlab  Singh  had  given  one  (Janga  Prasad  a  bond 
for  the  payment  of  Es.  154  in  which  he  hypothecated  this  share  as 
collateral  secnrity  for  snch  payment.  The  principal  amount  of  this 
bond  consisted  of  an  old  loan  of  Bs.  64  and  a  new  loan  of  Bs.  100. 
Ganga  Prasad  sued  Qxdab  Singh  on  this  bond  and  obtained  a 
decree  for  the  recovery  of  the  bond-debt  by  the  sole  of  the  share* 
The  rights  and  interests  of  Qnlab  Singh  in  the  share  were  put  up 
for  sale  in  the  execution  of  this  decree,  and  of  another  decree 
against  him  and  certain  other  persons  held  by  one  Lachmi  Narain, 
on  the  23rd  August,  1878,  and  such  rights  and  interests  were 
purchased  by  the  defendants  in  the  present  suit.  Who  obtained 
possession  of  the  share.  The  plaintiff  alleged  in  support  of  their 
olauu  that  they  and  Ghilab  Singh  formed  a  joint  Hindu  family ; 
that  the  share  was  the  undivided  property  of  the  family,  although 
Ghilab  Singh  was  recorded  as  its  proprietor  in  the  revenue  registers ; 
that  the  moneys  which  Ghilab  Singh  had  borrowed  from  Qanga 
Prasad  had  been  boirowed  for  unnecessary  purposes ;  that  the  whole 
of  the  joint  ancestral  property  had  been  improperly  put  up  for  sale 
for  the  satisfaction  of  Ganga  Prasad's  decree ;  and  that,  according 
to  Hindu  law,  father  and  son  had  equal  shares  in  such  property^ 

(1)  I.  L.  E.,  3  Calc,  19a    (2)  L.  B.,  1  Ind.  App ,  821 ;  14  B.  L.,  B.,  187. 
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1880  ftnd  Onlsb  Singh's  ehaie  was  therefore  one-sixthy  &nd  they  were 
BiKA  SiiraH  entitled  to  the  remaining  five-sixths  of  tixe  joint  ancestral  property 

SlKOH. 

The  auction-purchasers  defendants  stated  in  defence  of  Che  srut 
that  it  had  been  brought  at  the  instance  of  Gnlab  Singh ;  that  the 
property  in  soit  was  not  ancestral  properiy,  but  the  separate  property 
of  Gulab  Singh ;  that  Gxdab  Singh  was  a  person  of  good  moral 
character  ;  that  the  debts  for  the  satisfaction  of  which  the  property 
had  been  sold  were  incurred  by  him  for  lawful  purposes ;  and  that, 
as  under  the  Hindu  law  it  was  the  pious  duty  of  the  son  to  pay 
his  father's  just  debts,  and  the  property  in  ^uit  bad  been  sold  to 
satisfy  such  debts,  the  suit  ought  to  be  dismissed.  It  appeared  that 
before  the  suit  came  to  be  tried  the  defendant  Ghilab  Singh  died. 

The  second  and  third  issues  fixed  by  the  Munsif  were  as  fol- 
lows:— ^**(ii).    Whether  the  property  in  dispute  was  the  joint 
ancestral  property  of  the  plaintiffs  and  Gkdab  Singh  the  father 
of  plaintiffs,  and  Gulab  Singh  was  in  possession  thereof  as  the 
head  of  the  family  or  not  P   (iii).   Whether  the  debt  in  satis- 
faction of  which  the  property  was  sold  had  been  incurred  under  a 
legal  necessity  or  not,  and  what  rights  have  the  defendants  acquired 
by  the  auction-purchase"  P   With  reference  to  the  first  of  these 
issues  the  Munsif  found  that  the  property  in  dispute  was  the 
ancestral  property  of  Gnlab  Singh  and  his  sons,  and  not  the  separate 
property  of  Gulab  Singh,  and  that  Ghilab  Singh  was  in  possession 
of  it  as  the  head  of  the  family,  and  that  it  was  not  shown  how  the 
moneys  borrowed  from  GFanga  Prasad  had  been  expended.  The 
Munsif  held  that  it  was  not  necessary  to  ascertain  how  these  moneys 
were  expended,  as  whatever  might  have  been  the  nature  of  the 
debt  the  defendants  could  not  take  under  the  execution-sale  more 
than  the  right,  titie,  and  interest  of  the  judgment-debtor.  The 
judgment  of  the  Munsif  on  this  part  of  the  case  was  as  follows : — 
^'But  this  issue  is  immaterial  in  the  present  suit.    This  case  is 
exacUy  on  all-fours  with  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (1) 
decided  by  the  Judicial  Committee  of  the  Privy  CounciL   In  that 
case  their  Lordships  held  that  whatever  may  have  been  the  nature 
of  the  debt,  the  appellant  cannot  be  taken  to  have  acquired  by  the 

(1)1.  L.E.,  scale,  198. 
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execmtion-sale  more  than  the  right,  titles  and  interest  of  the  jndg-  1880 
ment-debtor.   If  he  had  sought  to  go  further,  and  to  enforce  his  bika  Siven 
debt  against  the  whole  property,  and  the  oo-sharers  therein  who  j^^^^^ 
were  not  parties  to  the  bond,  he  ought  to  have  framed  his  suit  Sinoh. 
aooordingly,  and  have  made  those  oo-sharers  parties  to  it.   By  the 
proceedings  which  he  took  he  could  not  get  more  than  what  was 
sensed  and  sold  in  execution,  ns.,  the  right,  title  and  interest  of 
the  father.'   This  ruling  is  applicable  to  this  case.   The  bond  was 
executed  by  the  father  and  the  decrees  obtained  against  him  only. 
The  plaintifb  who  were  not  parties  to  the  bonds  were  not  also  made 
parties  to  the  suits  in  which  the  decrees  were  obtained  in  execu- 
ti<m  of  which  the  property  in  suit  was  sold.   Following  the  ruling 
of  the  Privy  Ooimcil,  I  hold  that  the  defendants  Bika  Singh,  Naraan 
Singh,  Bahlwan  Singh,  Tika  Singh,  and  Fulandar  Singh  have 
acquired  by  the  auction-purchase  merely  the  right,  title,  and 
interest  of  Ghilab  Singh  to  and  in  the  property  in  dispute/' 

The  Munsif  accordingly  gave  the  plaintiffs  a  decree.  On  appeal 
the  District  Judge  affirmed  the  Mxmsif 's  decision,  but  varied  his 
decree.  The  material  portion  of  the  District  Judge's  judgment 
was  as  follows: — ^'The  auction-purchasers  appeal.  The  cases  of 
Oirdharee  LaU  v.  Kantoo  Lall  (1),  Narayanacharya  v.  Nana 
Krishna  (2),  Venkatasami  Naik  v.  Kuppaiyan  (3)  have  been  cited  on 
their  behalf.  The  last-named  precedent  is  so  entirely  at  variance  with 
their  contention  that  it  has  probably  been  cited  under  a  misappre- 
hension. There  can  be  no  doubt,  however,  that  the  two  first-noted 
precedents  do  support  the  appellants'  case  and  lay  down  the  rule  that 
the  sale  of  a  father's  ancestral  estate  in  execution  of  a  decree  of  Court 
wiQ  bind  Hindu  sons  in  essp^  and  there  is  no  doubt  that  the  pro- 
perty in  this  case  was  ancestral  and  that  the  sons  were  in  esse. 
But  there  seems  also  to  be  no  doubt  that  the  principle  enunciated 
in  Muddun  Thakoar  v.  Kantoo  LaU  (4)  has  been  very  materially 
varied  by  Deendyal  Lai  v.  Jugdeep  Narian  Singh  (6),  which  has 
been  followed  by  two  Madras  Full  Bench  decisions, —  Venkatasami 
Natk  V.  Kuppaiyan  (3) ;  Venkaiaramayyan  v.  Fenkatasubramania 
Dikshatar  (6) — ^in  the  latter  of  which  the  genesis  of  the  law  as  now 

(1)  L.  B.,  1  Lid.  App.,  321 ;  14  B.  L.  (4)  L.  B.,  1  Lid.  App.  321 ;  14  B.  L. 

B.,  187.  B.,  187. 

(2)  I.  L.  B.  1  Bom.  263.  (6)  I.  L.  B.»  8  Calc.  198. 

(3)  L  L.  B.,  1  Mad.,  364.  (6)  1.  L.  B.,  1  Mad.  368. 
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1880     flettled  is  detailed,  and  it  must  I  think  now  be  taken  as  oertaintbat, 
BiKJL  SiKen        ^®       ^       parties  to  the  suit  in  which  the  decree  is 
Lachk  h  P*"*®^'      right,  title,  and  interest  of  the  father  can  alone  be  am- 
SuroH.    ^dered  as  sold  in  execution.   I  find,  therefore,  no  reason  to  differ 
from  the  lower  Court  upon  tiie  main  point  in  this  case,  but  I  am 
of  opinion  with  reference  to  the  case  of  Babaji  Lakskman  y. 
Famkv  Vinayak  (1)  and  KaUapa  v.  Fenkatesh  Vinayak  (2)  that 
the  decree  must  be  yaried,  and  that  its  form  should  be  in  that 
giyen  in  Babaji  Lakskman  y.  Vasudev  Vinayak  (1).   The  lower 
Court's  decree  is  modified  by  declaring  the  plaintiffs  entitled  to 
joint  possession  along  with  the  defendants  of  Gfulab  Singh's  share 
in  the  zamiDdari  estate  of  mauza  Ei^orepur.   The  relatiye  pro* 
portions  of  their  interests,  if  a  diyision  in  specie  be  desired,  must 
be  determined  in  a  suit  to  asoertain  the  same  or  by  priyate  arrange- 
ments." 

The  defendants  appealed  to  the  High  Court. 

Pandit  Bishamhhar  Nath  and  Munshi  8ukh  JRam,  for  the 
appellants. 

Munshi  Ranuman  Prasad ^  for  the  respondents. 

The  judgment  of  the  High  Court  (Pearson,  J.,  and  Straiobt,  J.) 
was  delivered  by 

Pbabson,  J. — In  the  case  of  Oirdharee  LaU  y.  Kantoo  Loll  (3) 
and  Muddun  Thakoor  y.  Kanioo  LaU  (3)  decided  by  the  Privy 
Council  on  the  12th  May,  1874,  it  wsis  ruled  that  ancestral 
property  which  descends  to  a  father  under  the  Mitakshara  law  is 
not  exempted  from  liability  to  pay  his  debts  because  a  son  is 
bom  to  him,  that  it  would  be  a  pious  dufy  on  the  part  of  the 
son  to  pay  his  father's  debts,  unless  they  had  been  illegally  con- 
tracted or  for  immoral  purposes,  and  that,  it  being  a  son's  pious 
duty  to  pay  his  father's  debts,  the  ancestral  property  in  which  the 
son  as  the  son  of  his  father,  acquires  an  interest  by  birth,  is  liable 
to  the  father's  debts.  In  the  later  case  of  Surqj  Bunsi  Koer  y. 
Sheo  Per  sad  Singh  (4),  decided  by  the  Privy  Council  on  the  Ist 

(j)  I.  L.  B.,  1  Bom.,  96.  (3)  L.  E.  1  Ind.  App.  821  ;  14  B.  L. 

(2)  I.  L.  B.,  2  Born.*  676.  B.,  187. 

(4)1.  L.It.6Cak.|148; 
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Febraarj,  1879,  referenoe  is  made  to  the  aboye-mentioned  dedaion  J880 
as  an  authority  for  the  following  proposition,       that  when  a  joint  Biila  Siitoh 
anoestral  property  has  passed  out  of  a  joint  family  either  under  j^J^^^ 
a  oonveyanoe  exeouted  by  a  father  in  consideration  of  an  antecedent  Sikgh. 
debt  or  in  order  to  raise  money  to  pay  off  an  antecedent  debt,  or 
tuider  a  sale  in  execution  of  a  decreci  his  sons,  by  resison  of  their 
duty  to  pay  their  father's  debts,  cannot  recover  that  property, 
unless  they  show  that  the  debts  were  contrekoted  for  immoral  pur- 
poses and  that  the  purchasers  had  notice  that  they  were  so 
contractedi 

In  the  case  of  Deendpal  Lai  y.  Jugdeep  Narain  Singh  (1) 
decided  by  the  Privy  Council  in  July  1877,  it  was  ruled  that 
the  right  and  interest  of  one  co-sharer  in  a  joint  ancestral  estate 
may  be  attached  and  sold  in  ^ecution  of  a  decree  obtained 
against  him  personally  under  the  Mitalcshara  law,  and  that,  the 
purchaser  at  such  a  sale  acquires  merely  the  right  to  compel  a 
partition  as  against  the  other  conaharers  which  the  judgment- 
debtor  possessed. 

The  rulings  in  the  two  cases  of  1874  and  1877  appear  to  be 
perfectly  consistent,  and,  in  our  opinion,  the  lower  appellate  Court 
has  erred  in  holding  that  they  are  at  variance  with  each  other,  and 
that  the  decision  in  the  earlier  case  supports  the  appellants'  conten- 
tion. In  that  case  the  whole  of  the  taluqa  in  which  the  plaintifb 
were  co-sharers  had  been  sold  by  their  fathers.  The  ruling  in  that 
case  is  therefore  inapplicable  to  the  present  in  which  it  has  been 
distinctly  found  that  the  appellants  only  acquired  by  their  auction 
purchase  the  rights  and  interests  of  their  judgment-debtor  Gulab 
Singh  in  the  joint  ancestal  estate  in  mauza  Eishorepur.  That 
finding  assimilates  the  case  to  that  of  Deendyal  Lai  y.  Jugdeep 
Narain  Singh  (1). 

The  reason  why  it  is  unnecessary  to  inquire  into  the  nature  of 
Gulab  Singh's  debts  on  account  of  which  his  rights  and  interests 
were  sold  is  that  the  rights  and  interests  of  the  plaintifEs  are  found 
not  to  have  been  sold  to  the  appellants.  The  appeal  fails  and  is 
dismissed  with  costs. 

Appeal  dimissed. 

(1)  L.  L.  B.,  3  Calc,  198. 
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CRIMINAL  JURISDICTION. 


Before  Mr.  Justice  Straight. 


EMPEESS  OP  INDIA  v.  DEOKI NANDAN  LAL. 
Offence  againet  the  Stamp  Laws^Act  XYIIIefV^  {Stamp  Ad),  #.  S4— 


The  Oollector,  being  primarily  responsible  for  the  prosecution  of  offences 
against  the  Stamp  Acts  of  1869  and  1879,  shoold  not  himself  try,  as  a 
Magistrate,  a  person  aocnsed  of  an  offence  against  either  of  those  Acts. 

This  was  an  applioation  to  the  High  Court  for  tiie  exerdse  of  its 
powers  of  revision  under  s.  297  of  Act  X  of  1872.  The  petitioner^ 
the  purohaser  of  certain  property,  had  sued  the  vendor,  one  Amirta, 
on  the  deed  of  sale,  in  the  Court  of  the  Subordinate  J udge  of  Gtorakh- 
pur .  This  suit  having  been  dismissed  by  the  Subordinate  Judge,  the 
petitioner  appealed  to  the  District  Judge.  The  District  Judge 
dismissed  the  appeal,  and  being  of  opinion  that  the  full  amount  of 
the  consideration-money  was  not  stated  in  the  deed,  direoted  the 
District  Magistrate  to  prosecute  the  petitioner  for  an  offence  under 
8.  34  of  Act  XYm  of  1869.  The  District  Magisiarate  aocoiding^y 
placed  the  petitioner  on  his  trial,  and  finding  that  the  full  oonsidera. 
tion-money  indirectly  secured  by  the  deed  was  not  truly  stated  in 
that  document,  convicted  him  of  an  offence  under  s.  34  of  Act  XVm 
of  1869.  The  petitioner  appealed  to  the  District  Judge.  The 
appeal  was  transferred  for  trial  to  the  District  Judge  of  Benares 
by  whom  the  Magistrate's  order  was  afOrmed.  Thereupon  the 
petitioner  preferred  the  present  application. 

Babu  Sital  Prasad  Chatterji,  for  the  petitioner. 

The  Junior  Oovernment  Pleader  (Babu  Dmrka  Naih  Banarjt)^ 
for  the  Crown. 

Straight,  J.— The  applicant  in  this  case  was  convicted  by  the 
oflSciating  Magistrate  and  Collector  of  GkMrakhpup  of  an  offence 
against  s.  34  of  Act  XVIII  of  1869,  for  not  having  truly  set  forth 
in  a  sale-deed  executed  by  him  to  one  Amirta  the  full  amount  of 
consideration-money  thereby  secured,  and  was  ordered  to  pay  a 
fine  of  Rs.  135.  He  appealed  to  the  Sessions  Judge  of  Gorakh- 
pur,  but  under  the  order  of  this  Court  his  appeal  was  transferred 
for  hearing  to  the  Judge  of  Benares,  who  on  the  3xd  FebruAry, 
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Digitized  by 


Google 


70L.  n.]  ALLAHABAD  SEETES.  807 

1880,  dismissed  it.   He  now  applies  to  this  Court  under  s.  297  of  ISEO 
the  Criniinai  Procedure  Code  upon  the  following  grounds  : — (i)  Empbbbb  of 
That  a  conviction  could  not  properly  be  had  in  the  absence  of  the  India. 
original  principal  document;    (ii)  that  the  Officiating  Magis- piou  Nak- 
trate  and  Collector,  bebg  by  s.  43  of  Act  XVIII,  the  actual 
prosecutor  of  the  case,  should  not  have  sat  to  hear  and  dispose  of  it 
in  his  judicial  capacity. 

Dealing  with  this  latter  objection  first,  I  am  of  opinion  it  is  a 
well-founded  one  and  should  prevail.  Both  the  Stamp  Acts  of 
1869  and  1879  recognise  the  Collector  as  primarily  responsible 
for  the  institution  of  prosecution  for  offences  against  those  Acts, 
except  where  the  Local  Government  generally,  or  he  himself  spe- 
cially, has  authorised  some  oilier  officer  to  discharge  such  duty. 
The  letter  of  the  Officiating  Judge  of  Gorakhpur  of  the  1st  Sep- 
tember 1879,  and  the  rubkar  directing  an  inquiry  under  the 
Stamp  Act  of  1869  against  the  present  applicant  and  Amirta  were 
amply  sufficient  to  justify  proceedings.  But  the  Officiating  Magis- 
trate and  Collector  should  have  detailed  the  case  for  hearing  and 
disposal  to  some  other  qualified  Magistrate,  more  especially  when 
it  was  almost  impossible  for  him  to  prevent  his  mind  being  influ- 
enced by  the  very  forcible  language  in  which  the  Officiating 
Judge  had  couched  his  letter  of  1st  September,  1879.  The  con- 
viction must  be  quashed  and  a  new  trial  had  before  such  Magistrate, 
as  the  now  Officiating  Judge  of  Qt)rakhpur  may  select. 

(The  learned  Judge  then  proceeded  to  deal  with  the  first  point 
urged  on  behalf  of  the  applicant.) 


APPELLATE  CIVIL.  isso 

12. 


Before  Mr,  Justice  Peareon  and  Mr,  Justice  Sfpankie- 
JAGAT  NAHAIN  and  anothm  (Dspmcdakts)  v.  QUTUB  HUSAIN 

(Plaihtipp).* 
Mortgage — ContrUmtion, 
In  March  1864  the  owner  of  an  estate  mortgaged  it  as  secoritj  for  the 
payment  of  certain  moneys.   Sabsequently  portions  of  such  estate  were 
porchased  by  the  plaintiff  and  the  defendants  at  an  execation-sale  Subse- 

*  Second  Appeal,  l^o,  1172  of  1879,  from  a  decree  of  H.  Lushington,  Esq.* 
Jadse  of  Allahabad,  dated  the  19th  April  1879,  affirming  a  decree  of  lUi 
MalUian  Lai,  t5ubordinate  Judge  of  Allahabad,  dated  the  19ih  July  1878. 

115 


Digitized  by  Google 


808 


THE  INDIAI^  LA.W  EEP0HT8. 


[VOL.  11. 


1880 
Jaoat 

V. 

QUTUB 


qtiently  again  the  mortgagee  sued  the  mortgagor  and  the  plaint  for  the 
mortgage-money,  clauning  to  reeorer  it  bj  the  sale  of  the  portion  of  snch 
estate  purchased  by  Ihe  plaintiff.  Having  obtained  a  decree,  the  mortgagee 
caused  a  portion  of  each  portion  to  be  sold  in  the  executioa  of  the  deeree. 
In  order  to  save  the  remainder  of  such  portion  from  sale  in  the  execution  of 
the  decree,  the  plaintiff  satisfied  the  judgment-debt.  The  phdntifE  then  sued 
the  defendants  for  contribution.  Held  that,  assuming  that  the  mmiigagee, 
by  not  including  the  defendants  in  his  suit  upon  the  mortgage-bond,  had 
put  it  out  of  bis  power  to  proceed  at  law  by  another  suit  on  the  baai^  of  the 
same  bond  against  the  properties  in  the  ix>s8es8ion  of  the  defendants  as 
purchasers,  it  did  not  follow  that  the  plaintiff's  equitable  right  to  •Tacorer  a 
fair  contribution  from  the  defendants  on  the  ground  of  his  haying  paid  the 
whole  debt  due  to  the  mortgagee  was  thereby  inyalidated. 

On  the  23rd  March  1864,  one  Dildar  Hnsain,  the  owner  of  an 
estate  oalled  talnqa  Asad-ul-lahpur,  gaye  one  Ilahi  Bakhsh  a  bond 
for  tiie  payment  of  certain  moneys  in  whidi  he  hypothecated 
taluqa  Asad-ul-lahpur  as  collateral  security  for  such  payment. 
Ilahi  Bakhsh  brought  a  suit  on  this  bond  in  which,  daiming  to 
recoyer  the  money  due  thereon  by  the  sale  of  the  taluqa,  he  made 
Qutub  Husain,  the  plaintiff  in  the  present  suit,  and  one  Alopi  Din, 
who  had  in  the  meantime  each  purchased  a  portion  of  the  teluqa 
at  an  execution  sale,  defendants.  Having  obtained  a  decree,  Ilahi 
Baihsh  caused  a  portion  of  the  property  purchased  by  the  plaintiff, 
and  the  property  purchased  by  Alopi  Din,  to  be  put  up  for  sale  in 
execution  of  the  decree.  The  portion  sold  of  the  property  in  the 
plaintiff's  possession  realized  Bs.  1,800,  and  the  property  in  Alopi 
Din's  possession  realized  Es.  200.  In  order  to  save  the  remainder 
of  the  property  in  his  possession  from  sale,  the  plaintiff  paid  the 
balance  of  the  judgment-debt.  In  the  present  suit  he  claimed  con- 
tribution from  the  defendants,  who  had  purchased  portions  of  taluqa 
Asad-ul-lahpur  at  the  same  execution-sale  at  which  he  had  pur- 
chased, in  proportion  to  the  value  of  the  portions  which  they  had 
purchased,  claiming  to  recover  such  contributions  by  the  sale  of 
such  portions.   Both  the  lower  Courts  gave  the  plaintiff  a  decree. 

On  appeal  by  three  of  the  defendants  it, was  contended  on  their 
behalf  that,  inasmuch  as  in  the  suit  brought  by  Ilahi  Bakhsh  he  had 
not  made  them  defendants  or  sought  to  enforce  his  lien  on  the 
portions  of  the  taluqa  in  their  possession,  such  portions  were  not 
lawfully  chargeable  with  the  judgment-debt  at  the  time  the  plaintiff 
satisfied  it,  and  consequently  were  not  liable  to  contribution. 
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The  Jumor  Oavernment  Pleader  (Babu  Dwarka  Nath  Banarjt)^ 
or  tiie  appellants. 

The  Senior  Ooverntnent  Pleader  (Lala  Juala  Prasad)  and  Pandit 
ijudhia  Nathf  for  the  respondent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Spankib,  J.) 
ras  delivered  by 

FsABsoNy  J.— The  argument  set  out  in  the  ground  of  appeal 
B  more  ingenious  and  plausible  in  appearance  than  agreeable  iu 
mbetanoe  to  reason  and  equity.  The  oontention  is  that  the  pro- 
perties porohased  by  the  defendants-appellants,  whioh  were  equally 
with  that  purchased  by  the  plaintiff  subject  to  the  lien  created  by 
Ihe  bond  executed  on  the  23rd  March  1864  by  Dildar  Husain 
in  favour  of  Hahi  Bakhsh,  were  released  from  liability  because 
they  were  not  included  in  the  suit  brought  by  the  latter  for  the 
recovery  of  the  bond-debt  by  enforcement  of  the  lien.  But  the 
oontention  seems  to  be  irreconcilable  with  the  doctrine  of  contribu- 
tion expounded  in  Story's  Equity  Jurisprudence.  Assuming  that 
Dahi  Bakhsh  by  the  frame  of  his  suit  above  mentioned  had  put 
it  out  of  his  power  to  proceed  at  law  by  another  suit  on  the  basis 
of  the  same  bond  against  the  properties  in  the  possession  of  the 
defendants  in  Ihe  present  suit  as  purchasers,  we  are  not  prepared 
to  admit,  as  a  necessary  consequence  of  such  assumption,  that  the 
plaintiff's  equitable  right  to  recover  a  fair  contribution  from  the 
defendants  on  the  ground  of  his  having  paid  the  whole  debt  doe 
to  Dahi  Bakhsh  is  thereby  invalidated.  The  appeal  is  dismissed 
with  costs. 

Appeal  diitnissed. 
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Jagat 

I^ARAIV 
V. 

QUTUB 
HUSAIK. 
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1880 
April  13L 


Before  Sir  Bohert  Stuart,  Kt.,  Chief  Justice,  Mr,  Justice  Pearson,  Mr. 
Justice  Spanhie,  Mr,  Justice  Oldfield^  and  Mr*  Justice  Straight, 

GANGA  8AHAI  and  anotheb  (Dbfbitdaktb)  v.  HlfiA  SINGH 
(Plaintipf).* 

Jward'^Estoppel-^Hindu  law'^Inheritance^Act  I  of  1872 
{Evidence  Act),  a.  116- 

D,  who  was  the  natural  brother  of  H,  but  had  been  adopted  into  another 
family,  on  the  one  part,  and  G,  on  the  other  part,  referred  to  arbitration  a 

*  Second  Appeal,  No.  783  of  187d,  from  a  decree  of  E.  M.  Kin^,  Esq., 
Judge  of  Meerut,  dated  the  9th  May  1879,  reyersinii;  a  decree  of  Babu  Kashi 
Nath  Biiwas,  Subordinate  Judge  ox  Meerut,  dated  the  24th  December  1877- 
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 '  father  of  D  and  H.   H,  haying  been  bom  deaf  and  dumb,  was  under  Hindu 

8ahai  incapable  of  inheriting  his  father's  estate,  and  he  was  not  a  party  to 

e,         the  arbitration  proceedings.   The  award,  to  which  G,  after  it  was  made, 
IIiRA  Singh,  expressed  his  assent  in  writing,  declared  that  H  was  the  heir  to  his  father's 
estate. 

Held  (Spaneix,  J.,  dissenting),  in  a  suit  by  H  against  G  for  possession  of 
a  portion  of  his  father's  estate,  that  the  plaintifi^  not  being  a  party  to  the 
award,  was  not  bound  thereby,  and,  not  being  bound  thereby,  oould  not 
claim  to  take  any  adyautage  therefrom ;  that  the  award  oould  not  confer  on 
him  a  right  which  he  did  not  possess  by  law,  nor  oould  it  constitute  eyidence 
of  a  right  which  the  law  disallowed ;  that  the  assent  of  the  defendant  to 
the  award  could  not  conyey  to  the  plaintiff  a  right  of  inheritance  which  did 
not  deyolye  on  him  by  law ;  that  it  CQuId  not  be  contended  that  the  defeudant 
had  made  a  gift  of  the  property  to  the  plaintiff,  inasmuch  as  it  had  beeo 
adjudged  by  the  award  that  the  property  did  not  belong  to  the  defendant ; 
that  the  defendant  by  his  assent  to  the  award  was  not  estopped  from 
questioning  the  plaintiff's  right  of  inheritanoe  by  the  proyisions  of  s.  115  (rf 
Act  I  of  1872 ;  and  that,  under  these  circumstances,  the  plaintiff  could  not 
succeed  in  his  suit. 

This  was  a  suit  for  possesaion  of  a  two-thirds  share  of  seven 
houses  situated  in  a  mauza  oalled  Asaura.  The  plaintiff,  Bixa 
Singh,  stated  in  his  plaint  that  the  houses  were  the  undivided  pro- 
perty of  the  parties  to  the  suit;  that  he  was  entitled  to  a  two- 
thirds  share  of  the  houses,  and  the  defendants  to  a  one-third  share; 
that  he  desired  a  partition  of  the  property ;  and  that  the  cause  of 
action  arose  in  July  1876,  when  the  defendants  refused  to  make  a 
partition  of  it.  It  appeared  that  in  1874  a  dispute  arose  between 
the  defendants  and  certain  other  persons,  on  the  one  part,  and  Debi 
Singh,  brother  of  the  plaintiff,  and  adopted  son  of  one  Hulas  Bai, 
deceased,  on  the  other  part,  as  to  the  succession  to  the  estates  of 
Bup  Euar,  deceased,  widow  of  Hulas  Bai,  and  of  Har  Dial,  de- 
ceased, father  of  Debi  Singh  and  the  plaintiff.  On  the  26th  De- 
.cember  1874,  the  parties  agreed  to  refer  the  matters  in  dispute  to 
arbitration,  the  points  referred  being— *'(i)  as  regards  the  l^al 
heir  to  the  property  left  by  Rup  Kuar,  deceased,"  and  "  (ii)  as 
regards  the  heir  now  and  hereafter  to  the  property  left  by  Har 
Dial/'  The  arbitrator  by  his  award  dated  the  4th  January  1875, 
determined  on  the  first  point  that  Debi  Singh,  as  the  adopted  son 
of  Hulas  Rai,  was  the  lawful  heir  to  the  property  of  Hulas  Bai 
and  Bup  Kuar.  On  the  second  point  the  arbitrator  determined  a5 
follows: — "Har  Dial  died  in  1871,  and  then  tiie  name  of  Hira 
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Singh  alone  (Debt  Singh  having  been  adopted  by  Bup  Kuar),  1880 
who,  though  dumb,  was  the  sole  heir,  was  entered  in  the  column  of  Ganga 
proprietorship,  and  he  is  in  proprietary  possession  of  the  property,  Sa^ai 
and  enjoys  the  entire  profits  thereof.  The  parties  admit  that  Hira  Hiba  Sinoh. 
Singh  is  the  exdusive  heir  and  possessor  of  the  property  left  by 
Har  DiaL  Therefore,  Hira  Singh  should,  in  my  opinion,  oontinue 
to  be  the  owner  and  possessor  of  the  entire  property,  as  he  is,  and 
that,  after  him,  his  issue  will  become  owners  ;  that  if  (Gk)d  for- 
bid) he  has  no  issue,  the  said  property  also  will  devolve  on  Debi 
Singh  and  his  descendants ;  and  that  the  first  party  or  their  descend- 
ants will  have  no  right  whatsoever  to  the  property  left  by  Har 
Dial,  moveable  or  immoveable,  under  any  precept  of  the  Hindu 
law,  or  according  to  any  legal  principle,  in  the  present  time,  or  in 
future,  on  any  allegation,  against  Hira  Singh  and  Debi  Singh,  and 
their  issue.''  This  award  was  signed  by  the  defendant  Am\r\  Singh 
for  himself  and  the  defendant  Ghmga  Sahai.  On  the  same  day  as 
the  award  was  given,  m.,  the  4th  January  1875,  the  defendants 
executed  a  razi^ma/^  in  which  after  reciting  the  agreement  of 
the  26th  December  1874,  and  the  award,  they  stated  as  follows  : 
He  (the  arbitrator)  has  recorded  a  dear  finding  in  the  award, 
which  was  read  to  us,  word  by  word,  and  we  have  fully  understood 
it,  and  being  in  a  sound  state  of  mind  and  reason,  we  have  agreed 
to  it,  with  free  will  and  consent  and  without  reluctance  and  coer- 
don ;  and  having  assented  to  it,  we  have  attached  our  signatures 
as  showing  our  consent  to  and  our  acceptance  of  it.  We  have  now 
no  objection  whatever  to  the  award,  and  have  not,  nor  shall  have 
any  claim  now  or  in  future  to  the  inheritance  and  the  property. 
We  have  therefore  executed  this  razi-mma  to  serve  as  a  document." 

The  present  suit  was  instituted  by  the  plaintiff  in  November 
1876.  The  property  of  which  he  claimed  a  two-thirds  share  formed 
part  of  Har  Dial's  estate. 

The  defendants  contended,  inter  aliay  that  the  plaintiff  was  not 
entitled  to  succeed  to  his  father's  estate,  being  deaf  and  dumb  and 
an  idiot  from  his  birth.  The  Subordinate  Judge  fixed  for  trial  the 
following  amongst  other  issues : — (i)  Are  defendants  bound  as 
against  the  plaintiff  by  the  award  of  arbitration  in  respect  to  the  in- 
heritance of  Har  Dial ;"  (ii)   If  so,  can  def endants^urge  tiie  pleas  of 
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1*80  plaintiflE  s  incapacity  to  suooeed (iii) "  Is  plaintifi  bom  an  idiot,  and 
Gahoa  whether  by  his  idiotoy,  or  by  hia  haying  been  bom  deaf  and  dnmb, 
^^^^  he  has  forfeited  his  right  to  inherit  the  properties/*  The  Subordin- 
HuA  SiiroH.  ate  Judge  held  as  follows  with  reference  to  the  first  and  second 
issues :  On  the  first  point  the  Court  thinks  that,  as  the  plaintiS 
was  not  a  party  to  the  reference  to  private  arbitration,  he  could 
not  benefit  by  the  award,  as  much  as  the  defendants  could  not  be 
bound  by  it,  so  far  as  the  plaintifi*s  right  was  declared  in  it  Debi 
Singh,  the  younger  brother  of  the  plaintiff,  who  was  adopted 
into  another  family,  did  not  and  could  not  represent  him  in  that 
reference  to  arbitration,  and  if  the  award  was  unfavourable  to 
plaintiff,  it  could  not  be  said  that  the  plaintiff  would  be  bound 
by  it.  It  would  be  contrary  to  all  the  rules  of  equity  and  law 
to  give  the  plaintiff  the  advantage  of  the  award,  when  he 
would  not  have  been  bound  by  it  if  it  were  unfavourable  to  him. 
I  do  not  also  find  any  such  admission  on  the  part  of  the  defend- 
ants so  as  effectually  to  stop  their  mouths  and  to  prevent  them 
urging  a  plea  of  bodily  or  mental  infirmities  disqualifying  the 
plaintiff  from  inheritance.  This  finding  disposes  of  the  second 
issue  also."  On  the  third  issue  the  Subordinate  Judge  held  that, 
it  being  admitted  that  the  plaintiff  was  bom  deaf  and  dumb,  he  had 
no  right  of  inheritance  in  his  father's  estate.  In  accordance  with 
the  determination  of  these  issues  the  Subordinate  Judge  dismissed 
the  suit. 

On  appeal  by  the  plaintifi  the  District  Judge  on  the  6th  June 
1878,  treating  the  case,  as  having  been  disposed  of  by  the  Subordin- 
ate Judge  on  a  preliminary  point,  and  holding  that  the  defendants 
were  bound  by  the  award,  reversed  the  decision  of  the  Subordinate 
Judge  and  remanded  the  case  for  re-trial.  On  appeal  by  the  def rad- 
ants,  the  High  Court,  on  the  17  th  January  1879,  set  aside  the 
District  Judge's  order  remanding  the  case,  and  directed  him  to  dis- 
pose of  the  whole  case  according  to  law.  The  District  Judge 
accordingly  proceeded  to  dispose  of  the  case,  and  on  the  9th  May 
1879  gave  the  plaintifi  a  decree. 

The  defendants  appealed  to  the  High  Court.  On  their  behalf  it 
was  contended,  ifi^er  alia^  that  the  plaintiff,  not  having  been  a  party 
to  the  reference  to  arbitration  could  not  ben^t  by  the  award,  and 
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the  defendants  were  not  bound  by  it,  in.  so  far  aa  the  plaintiff's  1880 
right  was  declared  by  it ;  that  Debi  Singh  did  not,  and,  having  Gavqjl 
been  adopted  into  another  family,  oonld  not,  represent  the  plaintiff  Sahai 
in  the  reference  to  arbitration  ;  and  that  there  had  been  no  such  HiBAbiNOH. 
admission  on  the  part  of  the  defendants  as  estopped  them  from  con- 
tending that  the  plaintiff  was  disqualified  from  inheriting. 

The  Division  Bench  (Peabson,  J.,  and  Spankib,  J.)  before 
which  the  appeal  came  for  hearing  referred  it  to  the  Full  Bench, 
the  order  of  reference  being  as  follows  : 

Spankib,  J. — ^In  this  case  the  claim  was  not  to  establish  a  right 
to  inherit  a  share  of  the  paternal  property,  but  to  obtain  separate 
possession  by  partition  of  certain  houses  situate  in  mauza  Asaura, 
in  proportion  to  the  share  of  the  landed  property  ahready  in  plain- 
tiff's possession  since  the  death  of  his  father  in  1871.  There  does 
not  appear  to  be  any  dispute  regarding  the  family  tree.  But  a 
quarrel  arose  between  the  plaintiff's  brother  Debi  Singh  and  the 
defendants  in  1874  as  to  the  succession  to  the  properties  left  by 
Hulas  Bai  and  Uar  Dial.  The  plaintiff  is  the  elder  brother  of 
Debi  Singh,  but  he  is  deaf  and  dumb  from  his  birth,  and  thereby 
under  the  Hindu  law  admittedly  disqualified  from  inheritance. 
Debi  Singh  is  said  to  have  been  adopted  by  Bup  Kuar,  the  wife  of 
Hulas  Bai,  probably  by  the  permission  of  her  husband,  as  the  adop- 
tion seems  to  have  been  recognised.  It  would  appear  that  in  1874 
defendants  were  objecting  to  Debi  Singh  putting  in  any  claim  to 
his  own  father's  property,  because  of  his  adoption  into  Hulas  Bai's 
family,  and  that  the  real  subject  of  dispute  between  themselves  and 
Debi  Singh  was  Har  Dial's  property.  Har  Dial  was  father  of  the 
plaintiff,  Debi  Singh  and  defendants  submitted  their  quarrel  to 
the  arbitration  of  Zalim  Singh,  whose  award  is  dated  4th  January 
1875.  The  award  distinctiy  states  that  the  question  of  succession 
to  the  property  left  by  Bup  Kuar,  wife  of  Hulas  Bai,  is  beside  the 
real  quarrel,  which  was,  "who  ought  to  be  now  and  for  the  future 
the  heir  to  the  property  left  by  Har  Dial,  deceased."  The  arbitra. 
tor  found  that  "when  Har  Dial  died  in  1871,  on  account  of  Debi 
Singh  beiog  the  adopted  son  of  Bup  Euar,  the  name  of  Hira  Singh 
(present  plaintiff)  was  alone  entered  in  the  revenue  papers  as  heir 
of  his  father,  and  he,  although  he  is  dumb,  alone  is  in  proprietary 
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1880     posaeesioii  of  the  estate,  and  receives  the  income  of  the  estate.  The 
GahoI     parties  admit  that  Hira  Singh  is  the  sole  heir  and  in  possession  of 
Sahai     the  property  left  by  Har  Dial  and  I  am  of  opinion,  therefore, 
HibaSihoh.  ttat  Hira  Singh  alone  should,  as  heretofore,  hold  proprietary 
possession  of  the  property,  after  him  his  male  heirs  will  be  the  pro- 
prietors.  If,  may  God  forbid  it,  there  be  no  male  heirs,  that  inheri- 
tance will  also  deyolve  on  Debi  Singh  and  his  descendants."  The 
award  then  declares  ^^that  the  first  party  (the  present  defendants), 
or  their  descendants,  shall  not  be  competent  now,  in  future,  on 
any  plea  whatever,  to  claim  any  right  to  moveable  or  immoveable 
property  left  by  Har  Dial."   The  award  was  signed  by  Amin  Singh 
for  himself  and  party.   They  subsequently  executed  a  compromise 
in  the  matter  of  their  quarrel  in  which  they  declare  as  follows : 
"The  award  was  read  to  us,  word  by  word,  and  we  have  fully  under- 
stood it,  and  being  of  sound  mind  and  in  possession  of  our  senses,  we 
have  agreed  to  its  terms,  and  signified  our  assent  to  them,  with  free 
will  and  consent  and  without  coercion,  and  have  attadied  our 
signatures  as  showing  our  consent  to  and  our  acceptance  of  it 
We  have  no  objection  to  the  finding  of  the  arbitrator  as  to  the 
person  declared  entitled  to  inherit  the  property  now  and  for  the 
future.    We  have  therefore  &c." 

It  is  true  that  Hira  Singh  was  not  made  a  party  to  the  refer- 
ence to  arbitration ;  that  he  was  not  so  is  probably  due  to  the  fact 
that  he  was  deaf  and  dumb,  and  perhaps  to  the  circumstance  that 
Debi  Singh  was  really  his  manager.  It  may  be  said  that  this  is  a 
pure  assumption.  But  I  find  on  record  that  nearly  five  years  before 
the  award,  Hira  Singh,  plaintiff,  was  made  lambardar  in  this  very 
village  of  Asaura  under  the  management  of  Debi  Singh."  In 
the  same  way,  in  cases  of  in&ncy,  or  the  nomination  of  a  woman 
to  a  lambardari,  some  person  is  added  as  ^  Wbarakar"  or  mana- 
ger.^ At  this  time  Hira  Singh  was  already,  according  to  the  award, 
in  possession  of  Har  Dial's  share,  and  though  disqualified  under 
the  Hindu  law,  as  not  being  a  son  competent  to  perform  the  obse- 
quies of  his  father,  he  does  not  appear  to  have  been  regarded  as 
incompetent  as  a  man  of  business  with  his  brother  as  manager  for 
him.  I  cannot  deny  that  the  plaintiff,  if  suing  for  a  share  of  his  in- 
heritance from  his  father,  is  disqualified  by  the  Hindu  law.  But 
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he  is  not  Buing  now  for  any  such  share.  He  is,  rightly  or  wrongly,  1880 
with  reference  to  the  Hindu  law,  in  possession  of  the  paternal  estate, 
and  all  that  he  seeks  in  regard  to  the  houses  is  a  separation  of  his  ^^ahai 
interestfromtheinterestsof  thedefendants.  In  supporting  his  daim,  HibaSikoh. 
I  think  that  he  is  at  liberty  to  use  the  award  and  compromise  of 
defendants  in  the  former  quarrel  as  evidence  in  his  own  favour  and 
against  defendants ;  for  the  award  and  the  compromise  alike  ex- 
pressly determine  and  acknowledge  his  right  to  retain  possession 
over  his  father's  property.  The  defendants  appear  to  have  confirmed 
that  possession.  In  a  suit  for  possession  in  the  Calcutta  High 
Court,  where  plaintiff  put  in  a  copy  of  a  compromise  to  which  de- 
fendant was  not  a  party,  it  was  held  that,  although  no  question  of 
right  or  title  could  be  decided  adversely  to  the  defendant  on  the 
basis  of  that  agreement,  yet  it  would  be  evidence  that  by  an  order  of 
Court  passed  on  the  compromise  the  plaintiff  was  put  in  posses8ion(l) . 
I  do  not  say  that  the  award,  as  such,  is  conclusive  against  the  de- 
fendants in  the  present  suit,  but  it  may  be  that  the  award  and 
compromise  might  be  proved  in  this  case,  and  the  defendants  might 
be  examined  upon  both  documents.  The  Court  would  have  to  deter- 
mine what  weight  was  to  be  attached  to  them  in  the  present  suit  in 
proof  of  the  plaintiff's  daim.  The  award  finds  the  fact  that  Hira 
Singh  was  in  sole  possession  in  1875  of  his  father's  property, 
and  that  he  had  been  so  since  the  death  of  his  father  in  1871.  It 
is  a  confirmation  of  that  possession  rather  than  a  declaration  of  his 
title  under  Hindu  law.  It  states,  as  a  fact,  that  although  he  is 
dumb,  he  alone  is  in  proprietary  possession  of  the  estate,  that  is 
I  toppose,  ostensible  proprietary  possession,  and  receives  the  in- 
come of  the  whole  estate.  The  parties  admit  that  he  is  recorded 
as  heir  and  in  possession  of  the  property,  and  the  award  of  the 
arbitrator  is  thus  made  :  *^I  am  of  opinion,  therefore,  that  Hira 
Singh  alone  should,  as  heretofore,  hold  proprietary  possession  of 
the  property  left  by  Har  Dial." 

The  compromise  is  practically  a  cession  of  their  own  claim  by 
the  defendants  in  favour  of  Hira  Singh.  The  award  and  the  com- 
promise likewise  appear  to  have  been  acted  upon,  as  Hira  Singh 
remained  as  heretofore  in  possession  of  the  property^  and  it  may  be 

(1)  Srtmuitif  Dossee  «•  Pelaram  Dottee^  16  W.  261. 
116 
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1880     tliat  the  oession  hy  the  defendants  in  favonr  of  the  plaintiff  may 
Gavql    confer,  as  far  as  they  are  concerned^  a  new  title  upon  him,  and  that 
Sahai        jj^y       henceforth  by  cession  what  he  oonld  not  have  inherited 
HiSA  SiNOH.  under  the  Hindu  law.    But  the  question  is  one  of  considerable  diffi- 
oulty,  and  I  am  desirous  of  obtaining  the  opinions  of  my  honorable 
colleagues  on  the  point   I  would  suggest  that  we  should  refer  the 
case  to  a  Full  Bench. 

The  difficulty  I  feel  is,  whether  or  not,  under  the  droumstances 
of  this  case,  the  plaintiff's  daim  must  necessarily  fail  because  the 
Hindu  law  disqualifies  him  from  inheritance,  or  whether  the  award 
and  compromise  may  not,  if  property  proved,  be  used  as  evidence 
against  the  defendants  in  favour  of  the  plaintiff's  case,  and  whether, 
if  proved,  they  may  not  also  be  evidence  of  a  family  arrangement, 
or  cession  of  claim  by  the  defendants,  which  mi^ht  be  enforced  as 
against  the  defendants,  although  the  plaintiff,  on  the  death  of  his 
father,  had  no  title  under  the  Hindu  law  to  succeed  to  his  &ther  s 
property. 

Pbabson,  J. — I  was  prepared  to  deliver  judgment  in  this  case, 
but  in  deference  to  the  wish  expressed  by  my  honorable  colleague 
I  assent  to  his  proposal  to  refer  the  case  to  a  Full  Bench. 

Mr.  Ro9B  and  Pandit  Nand  Laly  for  the  appellants. 

Mr.  Oonlanj  Munshi  Eanuman  Prasad^  and  Pandit  Bishamhhar 
Nath^  for  the  respondent. 

The  following  judgments  were  delivered  by  the  Full  Bench : 

Pbabson,  J.— The  plaintiff  in  this  suit  clwned  to  obtain  separate 
possession  by  partition  of  a  share  which  he  alleged  to  bdlong  to 
Viim  by  right  in  certain  houses  being  ancestral  property.  The  exact 
nature  of  his  right  he  did  not  define.  But  it  is  not  disputed  and  is 
not  open  to  dispute  that  he  is  not  entitled  to  the  share  or  any  share 
in  the  property  in  question  by  right  of  inheritance,  inasmuch  as 
he  was  admittedly  bom  deaf  and  dumb  and  incapable  of  inheriting 
property  under  the  Hindu  law.  The  ground  on  which  the  lower 
appellate  Court  has  allowed  his  daim  is  that  his  right  as  heir  to  his 
father's  estate  was  declared  by  an  award  dated  4th  January  1875, 
to  which  the  defendants  in  the  present  suit  assented.   The  plaintiff 
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was  not  himself  a  party  to  the  agreement  to  refer  to  arbitration  the  1^80 
question  who  was  Har  Dial's  heir,  and  the  Judge  is  wrong  in  sup-  gjlnga 
posing  that  Debi  Singh,  the  plaintiff's  natural  brother,  agreed  to  the  Sahai 
arbitration  as  his  guardian  and  represented  him  before  the  arbitra-  HuuSisgh. 
tor.  The  award  oould  only  bind  the  parties  to  the  arbitration,  and 
the  plaintiff,  not  being  a  party  tiiereto,  is  not  bound  by  it,  and,  not 
being  bound  by  it,  cannot  claim  to  take  any  advantage  from  it. 
It  could  not  confer  on  him,  who  was  not  a  party  to  the  arbitration, 
a  right  which  he  did  not  possess  by  law,  nor  can  it  constitute  evi- 
dence of  a  right  which  the  law  disallows.  The  award  does  not 
profess  to  be  based  on  the  Hindu  law,  but  rather  seems  to  have  been 
wilfully  made  in  contravention  thereof.  Nor  could  the  defendants' 
assent  to  the  award  convey  to  him  a  right  of  inheritance  which  did 
not  devolve  on  him  by  law.  The  lower  appellate  Court  is  mistaken, 
I  conceive,  in  holding  that  either  they,  or  the  arbitrator,  could  by  any 
thing  done  by  them  in  the  arbitration  proceedings  bestow  on  the 
plaintiff,  who  was  not  a  party  to  them,  a  right  which  the  law  has  re- 
fused to  him,  the  law  notwithstanding,  and  could  cuie  the  legal  defect 
inhistitle.  •  It  has  been  urged  and  may  be  granted  that  a  person  who 
was  not  originally  a  party  to  arbitration  proceedings  may  subse- 
quently become  a  party  to  them  ;  but  it  does  not  appear  that  the 
plaintiff  ever  became  a  party  to  the  proceedings  which  terminated 
in  the  award  dated  4th  January  1875.  Had  the  award  recognised 
the  defendants'  right  to  the  inheritance,  they  mig^t  doubtless  have 
made  a  gift  of  the  property  or  any  portion  of  it  to  him  ;  but  it 
seems  impossible  to  contend  that  they  oould  make  a  gift  of  what 
was  adjudged  not  to  belong  to  them. 

The  circumstance  that  he  may  have  been  allowed  to  continue 
as  before  in  joint  possession  of  the  property  is  explained  by  the 
consideration  that  he  is,  under  the  Hindu  law,  though  excluded 
from  inheritance,  entitled  to  maintenance.  It  has  been  suggested 
that  the  defendants,  by  their  assent  to  the  award,  are  estopped  from 
questioning  the  plaintiff's  right  of  inheritance  in  this  suit  by  tiie 
provisions  of  s.  115  of  the  Indian  Evidence  Act ;  but  that  section, 
which  is  understood  to  embody  the  rule  of  the  English  law,  seems 
to  me  to  be  inapplicable.  ^'  The  doctrine  of  estoppel,''  says  Mr. 
Justice  Story,    is  based  on  a  fraudulent  purpose  and  a  fraudulent 
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1880     result.   If,  therefore,  the  element  of  fraud  be  wanting,  there  is  no 
Qj^^Q^    estoppel.   There  must  be  deception  and  change  of  conduct  in  oon- 
Sahai     sequence. Now  it  can  hardly  be  contended  that  the  defendants 
HiBA  SiHGH.     expressing  their  acquiescence  in  the  award  intended  to  deceive 
the  plaintifE  or  that  he  was  deceived  thereby,  and  led  to  take  any 
action  which  has  put  him  in  a  difierent  position  from  that  which 
he  occupied  before  in  respect  of  the  property  in  suit   The  plaintiff 
then  having  no  right  in  him  either  by  the  law  of  inheritance  or 
under  the  award,  or  by  reason  of  any  conveyance  made  in  his 
favour  by  the  defendants,  cannot  possibly  succeed,  if  they  be  not 
estopped  from  calling  his  right  in  question. 

I  conclude,  therefore,  that  the  Court  of  first  instance  rightly 
decided  the  first  three  of  the  issues  laid  down  by  it  for  trial  and 
rightly  dismissed  the  suit. 

I  must  add  that  the  Zila  Judge  failed  to  apprehend  rightly  this 
Court's  order  of  the  17th  January  last,  which  directed  him  to  dis- 
pose of  the  case  according  to  law.  The  law  by  which  his  procedure 
should  have  been  regulated  is  contained  in  es.  565,  566,  and  567, 
Act  X  of  1877. 

I  would  decree  the  appeal  with  costs,  reverong  the  lower  appel- 
late Court's  decree  and  restoring  that  of  the  Court  of  first  instance. 

Stuart,  C.  J.— The  judgment  of  Mr.  Justice  Pearson  in  this 
case  is  so  entirely  satisfactory  to  my  mind  that  I  cannot  hesitate 
to  express  my  concurrence  in  it.  A  distinction  at  the  hearing 
appeared  to  be  taken  between  incapacity  to  take  by  inheritance 
and  the  capacity  to  enjoy  by  permitted  actual  possession  of  property, 
and  the  conduct  of  some  members  of  Bora  Singh's  family  would 
appear  to  recognise  a  legal  status  in  him  for  that  purpose.  But 
that  does  not  get  rid  of  the  disability  which  cannot  from  its  nature 
be  removed.  Hira  Singh  is  entitled  to  maintenance,  but  he  has  not 
other  rights  or  status  whatever.  The  appeal  must,  therefore,  be 
disposed  of  according  to  the  order  proposed  by  Mr.  Justice  Pearson* 

Oldfield,  J. — I  concur. 

Straight,  J. — entirely  concur  in  the  judgment  of  Mr.  Jus- 
tice Pearson. 
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Spankie,  J.— I  retain  the  opinion  I  have  alreadj  expressed,  and  188O 
hold  that  the  doouments  referred  to  may  be  used  in  evidence  by  qTnga 
the  plaintiff.    I  do  not  think  that  the  oircTunstanoe  that  he  is  deaf  Sahai 
and  dumb  disqualifies  him  necessarily  from  bringing  the  suit.    This  jf  Singh. 
is  not  a  claim  to  establish  his  right  to  succeed  as  heir  of  his  father. 
Were  it  so,  the  suit  would  fail,  as  he  could  not  succeed  as  heir 
under  the  Hindu  law.   But  if  he  can  show  as  against  the  defend- 
ants that  they  have  recognised  his  possession,  and  confirmed  it  by 
ceding  their  own  claims  in  his  favour,  there  is  nothing  to  prevent 
his  doing  so  :  a  gift  in  favour  of  a  deaf  and  dumb  man  would  seem 
to  be  valid. 


Before  Sir  Bohert  Stuart,  Kt^  Chiqf  Justice,  Mr,  Justice  Pearson,  Mr.  i880 
Justice  Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  Straight.  April  t 

THAKUE  OF  MASTTDA  (Plaintipp)  v.  Thb  WIDOWS  o»  the  THAKUB 
OP  NANDWAEA  (Dipehdahts).* 

Beferenee  to  the  High  Court  by  the  Chief  Commissioner  o/AJmere  and  Mair- 
wara—Ajmere  Courts  Regulation  I  qf  1877,  ss.  17,  18,  21,  86,  B7— Be- 
ferenee to  Chief  Commissioner  hy  Commissioner  of  Ajmere— Appeal  from 
Commissioner's  decree  made  in  accordance  with  Chief  Commissioner' 9 
judgment. 

On  an  appeal  from  a  decision  in  a  ciyil  suit  of  the  Assistant  Commissioner 
of  Ajmere  to  the  Commissioner  of  Ajmere,  the  latter,  feeling  doubtful  on  a 
question  of  the  nature  specified  in  s.  17  of  the  Ajmere  Courts  Be^ation  I 
of  1877,  referred  such  queition,  under  s.  86  of  that  Begulation,  to  the  Chief 
Commissioner  of  Ajmere  and  Mairwara.  The  Chief  Commissioner  dealt 
with  the  case  as  prescribed  in  s.  37  of  that  Begulation,  and  returned  it  to 
the  Commissioner,  who  dismissed  the  suit  in  accordance  with  the  Chief 
Commissioner's  judgment.  The  plaintiff  preferred  an  appeal  to  the  Chief 
Commissioner  from  the  Commissioner's  decision.  The  Chief  Commissioner 
did  not  make  any  order  on  the  memorandum  of  appeal  admitting  it,  or 
directing  that  it  should  be  registered,  or  that  the  respondent  shoidd  be 
summoned,  or  that  the  appellant  shoidd  appear  on  a  certain  day  under  s.  661 
of  Aol  X  of  1877  ;  but  issued  a  notice  to  the  appellant's  counsel  to  appear 
on  a  certain  day.  The  appellant's  counsel  appeared  on  that  day,  and  the 
Chief  Commissioner  intimated  that  he  was  acting  under  s.  661  of  Act  X  of 
1877.  The  appellant's  counsel  then  proceeded  to  address  the  Chief  Com" 
missioner,  and  was  heard  for  some  time,  and  then  stopped,  in  consequence 
of  the  Chief  Commissioner  resolving  to  refer  to  the  High  Court  the  question 

•  Beferenee,  Ko.  4  of  1880,  by  the  Chief  Commissioner  of  Ajmere  and 
Mairwara. 
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1880  whether  the  appeal  from  the  Oommissioiier's  dedsion  lay  to  him  or  to  Her 
TsAKVR  OF  ^  CounciL  The  Chief  CommiBsioner  subsequently  refeired  such 

Masuda^'  question  to  the  High  Court. 

Meld  by  the  Full  Bench  (Spahkix,  J.,  dissenting),  on  a  reference  by  the 
Widows  of  I^i^^^i^  Bench  before  which  the  Chief  Commissioner's  reference  came,  that 
THX      such  question  arose  "  in  the  trial  of  an  appeal "  within  the  meaning  of  s.  21 
I^to^abI.         Ajmere  Courts  Eegulation  I  of  1877,  and  was  propeiiy  referred  to 
the  High  Court. 

Held  by  the  Di? ision  Bench  (Spakcib,  J.,  and  Stbaight,  J.)  tiiat  the 
appeal  from  the  Commissioner's  decision  lay,  in  this  particular  case,  not  to 
the  Chief  Commissione^r,  but  to  Her  Majesty  in  Council. 

This  was  a  ref  drenoe  to  the  Fall  Benoh  by  a  Diviflion  Bench 
(Spankib,  J.,  and  Stkaight,  J.)  of  the  High  Court  before  whidi 
a  reference  to  the  High  Court  by  the  Chief  Commissioner  of  Ajmere 
and  Mairwara,  under  s.  21  of  the  Ajmere  Courts  B^uktion, 
1877y  oame  for  disposal.  The  points  of  law  referred  by  the  Chief 
Commissioner  to  the  High  Court,  and  by  the  Division  Bench  to 
the  Full  Bench,  appear  from  the  Division  Bench's  order  of  refer- 
ence, which  was  as  follows 

Spankie,  J. — I  feel  great  difficulty  in  disposing  of  this  reference. 
The  Chief  Commissioner  of  Ajmere  and  Mairwara  has,  under 
8.  21  of  the  Ajmere  Courts  Begulation  I  of  1877,  asked  for  a  rul- 
ing from  this  Court  on  the  case  stated  as  follows 

On  an  appeal  from  the  decision  of  the  Assistant  Commissions 
of  Ajmere,  the  Commissioner  feeling  doubtful  on  a  point  of  the 
nature  specified  in  s.  17  of  the  above  Begulation,  referred  the 
point  under  s.  36  to  the  Chief  Commissioner.  The  Chief  Commis- 
siooer  dealt  with  the  case  as  prescribed  in  s.  37,  and  returned  it  to 
the  Commissioner,  who  disposed  of  it  in  accordance  with  the  Chief 
Commissioner's  judgment.  Upon  this,  the  plaintiff-appellant, 
considering  that  the  Commissioner's  decision,  in  accordance 
with  that  of  the  Chief  Commissioner's  judgment  on  the  point 
referred,  was  final,  applied  to  him  for  a  certificate  to  appeal  to 
Her  Majesty  in  Council.  The  Commissioner  did  not  consider  his 
judgment  to  be  final  within  the  meaning  of  s.  595  of  the  Civil 
Procedure  Code,  and  therefore  declined  to  entertain  the  application 
for  a  certificate.  Appellant  then  filed  an  appeal  in  the  Chief  Com* 
misfiioner's  Court  against  the  judgment  of  the  Commissioner^ 
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paased  in  aooordanoe  with  the  ruling  of  the  Chief  ComniiBaioner.  1880 
The  Chief  Commissioner  is  doubtful  whether  he  on^ht  to  prooeed  Thakub  of 
with  the  appeal,  as  it  may  be  that  the  Commissioner's  decision  Masuda 
was  final  for  the  purposes  of  s.  595,  Civil  Prooednre  Code,  and 
that  therefore  the  application  for  a  certificate  should  have  been  Widowb  of 
entertained  by  that  officer.   The  question  referred  is,   Should  the  Thaeus  of 
Commissioner's  decree,  given  in  conformity  with  the  Chief  Com-  J^ahdwaba. 
missioner's  ruling,  be  considered  final  for  the  purpose  of  an  appeal 
to  Her  Majesty  in  Council  ?  " 

The  wording  of  s.  21,  Begulation  I  of  1877  (The  Ajmeo'e 
Courts  Regulation,  1877)  is  expressed  thus : — "  When  an  appellate 
Court  in  the  trial  of  a  civil  appeal  entertains  a  doubt  in  respect  of 
a  question  of  the  nature  specified  in  s.  17,  such  Court  may  refer 
such  question  in  manner  provided  by  s.  18  and  a  reference 
under  the  section  shall  be  dealt  with  in  the  manner  provided  by  ss. 
19  and  20. 

The  nature  of  the  question  specified  in  s.  17  is  (i)  doubt  on  a 
question  of  law ;  (ii)  usage  having  the  force  of  law  ;  or  (iii)  the  con- 
struction of  any  document ;  (iv)  the  admissibility  of  any  evidence 
affecting  the  merits  of  the  case ;  and  it  will  be  observed  from  the 
wording  of  s.  21  that  the  doubt  must  be  entertained  by  the  appel- 
late Court  making  the  reference  *^  in  the  trial  of  a  civil  appeal.'' 

The  doubt  would  seem  to  be  on  one  of  the  four  points  arising 
within  the  case  itself,  and  it  must  arise  in  or  on  the  trial  of  the 
appeal.  It  is  clear  that  the  Chief  Commissioner  has  not  as  yet 
proceeded  to  the  trial  of  the  appeal.  The  case  has  been  formerly 
^tered  as  an  appeal,  but  the  doubt  has  not  arisen  in  trial,  on  the 
pleadings  or  otherwise,  as  far  as  I  am  in  a  position  to  judge.  The 
doubt  was  in  the  Commissioner's  mind  rather  than  in  that  of  the 
Chief  Commissioner,  in  whose  Court  the  appeal  is  pending.  The 
Chief  Commissioner  is  himself  of  opinion  that  the  appeal  lies  direct 
to  the  Privy  Council  from  the  Commissioner's  judgment  passed 
under  s.  37. 

I  am  disposed  to  think  that  the  Chief  Commissioner  ought 
himself  to  determine,  at  the  hearing,  whether  or  not  the  Com- 
missioner's decree  having  been  appealed  to  him,  the  appeal  is  or  is 
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1880  not  obgnizable  in  his  Court.  The  questioii  seems  to  me  merely 
Thaeus  of  procedure,  and  not  strictly  one  of  those  questions  arising 

Masuda     in  a  case  specified  in  s.  17,  and  one  of  which  must  give  rise  to  the 


Xhb  doubt  to  be  referred  when  the  appellate  Court  is  actually  trying 
Widows  OF  the  case. 

THB 

S^Dwl^L  I  would  suggest  that  we  ask  the  Pull  Bench  of  this  Court  to 
settle  the  preliminary  doubt  entertained.  If  the  Court  at  large 
hold  that  the  question  was  properly  referred,  there  will  be  no  diflEl- 
culty  in  determining  the  question  submitted  to  us. 

.  Straight,  J.— 'I  concur  in  the  suggestion  of  Mr.  Justice  Span- 
kie,  that  the  preliminary  question  should  be  referred  to  the  Fall 
Bench. 

Mr.  Colvin  and  the  Juniof'  Oovernment  Pleader  (Babu  Dwarka 
Nath  BanarjTjf  for  the  plaintiff. 

Babu  Batan  Chand^  for  the  defendants. 

The  following  judgments  were  deliyered  by  the  Full  Bench : 

Stuaet,  C.J. — The  question  referred  to  us  by  the  Division 
Bench  (Spankib,  J.,  and  Straight,  J.)  is  whether,  under  the  oir- 
cumstanoes,  the  reference  by  the  Cbief  Commissioner  to  this  Conrt 
was  competently  made.  As  the  record  shows,  the  case  proceeded 
on  its  course  at  Ajmere  until  it  came  before  the  Chief  Com- 
missioner on  appeal  from  the  Commissioner.  It  was  stated  to  us 
by  Mr.  Colvin  that  notice  had  been  given  that  the  appeal  would 
be  heard  by  the  Chief  Commissioner,  under  s.  551  of  the  Code  of 
Procedure,  andr  that  he  himself  appeared  on  that  notice,  and  he 
was  arguihg  the  case  on  that  footing  when  the  Cliief  Com- 
missioner  stated  that  he  entertained  a  doubt  whether  the  appeal 
was  validly  before  him,  or  whether  the  judgment  of  the  Com- 
missioner must  not  be  regarded  as  a  final  one^  and  as  such  the 
judgment  to  be  appealed  to  Her  Majesty  in  Council.  The  Divirion 
Bench  are  on  their  part  doubtful  whether  the  Chief  Commissioner 
could  maike  such  a  reference  to  this  Court  and  themselves  refer 
their  doubt  to  this  Full  Bench. 

S.  21  of  the  Ajmere  Eegulation  I  of  1877  provides  that  "when 
any  Appellate  Court  on  the  trial  of  a  civil  appeal  entertains  a 
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doubt  in  req>eot  of  a  question  of  the  nature  specified  in  s.  17,  such  1880 
Court  may  refer  sueli  question  in  manner  provided  by  s.  18."  Thakub  of 
The  question  referred  to  in  s.  18  is  a  question  of  the  nature  speci-  Masoda 
fied  in  s.  17,  and  must  therefore  be   a  question  of  law,  or  usage  Thb 
having  the  force  of  law,  or  the  construction  of  any  document,  or  the  Widows  of 
admissibility  of  any  evidence  affecting  the  merits  of  the  case."  Thakub  of 
Upon  these  provisions  of  the  Eegulation  two  questions  arise,  (i)  ^^n^^^*^- 
whether  the  Court  of  the  Chief  Commissioner  was  under  the  cir- 
cnmstanoes  an  Appellate  Court  within  the  meaning  of  the  section, 
and  (ii)  whether  the  proceeding  before  the  Chief  Commissioner 
was  in  the  nature  of  a  *^trial"  of  a  civil  appeal   My  answer  to  the 
fitst  question  is  that  the  Chief  Commissioner's  Court  was  dearly 
an  Appellate  Court  within  the  meaning  of  s.  21,  and  in  the  second 
place  that  the  proceeding  before  the  Chief  Commissioner  as  such 
Appellate  Court  was  a  trial  within  such  meaning.   For  it  was, 
although  a  proceeding  under  s.  551  and  therefore  ex  pariej  of  such 
a  nature  that  judgment  upon  it  against  the  appellant  finally  dis- 
posed of  the  case  on  the  merits,  the  only  other  possible  judgment 
being  notice  to  the  respondent  to  appear  under  s.  552  and  follow- 
ing sections.   Such  a  proceeding  having  such  an  effect  must,  in  my 
judgment^  be  deemed  a  trial  to  all  intents  and  purposes  as  intended 
by  s.  21,  and  these  questions  being  questions  of  law  could  legally 
be  referred  by  the  Chief  Commissioner  to  the  High  Court. 

Such  is  my  answer  to  our  colleagues  of  the  Division  Bench. 
But  as  I  have  made  a  careful  examination  of  the  record  of  the  case, 
I  trust  they  will  allow  me  to  point  out  to  them  certain  irregularities 
of  procedure  on  the  part  of  the  judicial  authorities  of  Ajmere. 
The  original  suit  appears  to  be  of  the  nature  described  in  s.  84  of 
the  Ajmere  Regulation,  m.,  a  suit  in  which  a  question  of  succession 
was  dearly  raised,  and  the  Subordinate  Judge  gave  his  judgment 
on  the  12th  June  1877,  dismissing  the  daim.  From  sudi  judg* 
ment  an  appeal  was  taken  to  the  Commissioner.  The  date  of  this 
appeal  does  not  appear  from  the  record,  nor  does  the  memo- 
randum of  appeal  itself  bear  any  date;  the  appeal  nevertheless 
proceeded,  and  while  it  was  pending,  and  before  giving  his 
judgment,  the  Commissioner  referred  to  the  Chief  Commissioner 
a  question  of  the  nature  mentioned  in  s.  17,  which  the  Chief 
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1880     Conunmoner  answered,  and  ttiereiipon  (he  GommisBLOner  dispoaed 
THAEvft  or  ^       appeal  before  him  aooording  to  the  OMef  CommuBioiier's 
MisxTDiL    opinion  by  a  judgment  dated  ihe  S8th  Febroary  1879,  rerersing 
that  of  the  8ab<nrdinate  Jndge  and  dismiflfiing  (lie  salt.  TheB{^- 
Winows  OF  lant  in  that  ai^al,  oonddering  that  the  CommiflBioner'B  dedsioa 
Thakitb  of  bo  given  wae  final  for  the  porpofle  of  s.  596,  Civil  P^ooednre  Oode^ 
N  ATOWAEA.  applied  nnder  as.  598  and  600,  CSvil  Procedure  Code,  to  the  Commii- 
moner  for  a  certificate  that  ihe  case  wasa  fit  one  for  appeal  to  Her 
MAjesty  in  Council.   But  the  CommiBsioner  did  not  condder  his 
judgment  final  in  that  sense  and  refused  the  ap^oaiion,  whereupon 
the  appelant  lodged  a  formal  appeal  in  the  Court  of  the  Chief 
Commissioneragainstthe  judgnmtof theCommisdoner.  TheChief 
Comsussioner  ordered  the  case  to  be  heard  befcre  him  under  8.  551, 
but  while  it  was  proceeding  he  was  Tisited  by  the  doubt  to  which  I 
have  referred.   It  is,  however,  to  be  observed  that  these  proceedings 
took  place  without  any  apparent  r^ard  to  the  provisions  of  the 
Procedure  Code,  the  record  showing  no  ordor  to  admit  it  or  direct- 
ing it  to  be  plaoed  on  the  register  of  appeals,  and  it  might  therefore 
be  doubted  whether  in  strictness  there  was  any  appeal  at  all 
before  the  Qiief  Commissioner.   It  might  at  least  be  Tery  fairly 
contended  that  the  record  did  not  show  any  appeal  to  tiie  Okaei 
Commissioner  which  could  go  direct  to  the  Privy  Council  from 
his  Couii. 

Pbarson,  J. — The  point  for  consideration  appears  to  be  wheiher 
the  doubt  in  respect  of  the  question  of  law  referred  to  the  High 
Court  by  the  Chief  Commissioner  was  entertcuned  by  him  in  the 
trial  of  the  appeal  preferred  to  him  by  the  plaintiff  in  the  suit. 

That  an  appeal  had  been  formally  lodged  in  his  court  is  shown 
by  the  Chief  Commissioner's  statement.  The  counsel  for  the 
appellant  informs  us  that  he  received  a  notice  on  belttlf  of 
his  client  to  appear  in  the  Chi^  Commissioner's  Court  on  the  ISUi 
December  last,  and  that  when  he  appeared  on  that  date  the  CBiief 
Commissioner  intimated  that  he  was  acting  under  the  provisions  of 
8.  551,  Act  X  of  1877.  The  learned  counsel  fuitiier  informs 
us  that  he  then  proceeded  to  address  the  Court,  and  was  hsard 
for  some  time  and  then  stoi^>ed  by  the  Court,  in  consequenos  of  its 


Digitized  by  Google 


VOL.  no 


ALLAHABAD  SEEIES. 


825 


resolTing:  to  refer  to  the  High  Coort  the  question  of  its  oompetenoy  isso 
to  proceed  mth  the  appeal,  or,  in  the  form  in  which  it  is  referred*  xhakub  op 
the  finality  of  the  order  appealed.  Masuda 

o. 

Thb 

Under  the  oircomstanoes  I  am  of  opinion  that  the  Chief  Com-  Widows  op 
missioner  had  commenced  to  hear  and  try  the  appeal,  when  the  Thakub  op 
doubt  which  he  desires  the  High  Court  to  solve  in  respect  of  the  Nakdwaba. 
question  of  law  referred  was  entertained  by  him,  and  that  the 
question  was  properly  referred.   The  question  whether  an  appeal 
oan  be  heard  is  doubtless  one  which  must  be  tried  before  the  appeal 
can  be  tried  on  the  merits,  but'  the  trial  of  that  question  is  included 
in  the  trial  of  the  appeal. 

Sfankie,  J. — I  am  willing  to  acquiesce  in  the  opinions  of  my 
honorable  colleagues.  At  the  same  time  I  cannot  help  regarding 
the  reference  as  made  before  the  case  came  on  for  trial.  The  appeal 
appeals  to  have  never  been  formally  admitted  :  there  is  no  order 
upon  the  memorandum  of  appeal  either  admitting  it  or  directing  that 
it  should  be  registered.  There  is  no  order  upon  it  summoning  the 
respondent  or  directing  that  the  appellant  should  appear  on  a 
certain  date  under  s.  551  of  the  Civil  Procedure  Code.  I  cannot 
realiie  that  tiie  Chief  Conmiissioner  was  acting  under  s.  551  of  the 
Citil  Procedttre  Code,  which  apj^es  to  procedure  in  the  Ajmere 
Courts,  having  been  made  applicable  thereto  by  the  Ajmere  Code. 
The  object  of  s.  551  is  to  hear  appellant  without  summoning  re- 
spondent, and  if  the  Court  thinks  that  there  is  no  case,  it  confirms  the 
decision  of  the  Court  below  on  the  merits.  I  can  understand  the 
Chief  Commissioner's  entertaining  a  doubt  whether  he  should  not 
reject  an  appeal  as  being  beyond  his  jurisdiction.  Btit  if  he  rejected 
it,  he  would  not  be  confirming  the  decision  of  the  Court  below,  for 
there  would  have  been  no  trial  in  his  Court.  What  has  been  done 
now  is  that  the  difficulty  appears  to  have  arisen  before  the  case 
came  to  trial,  and  therefore  the  position  is  not  the  same  as  that  in 
8.  17  of  the  Ajmere  Code. 

Oldfibld,  J.— The  Court  seems  to  have  been  proceeding  with 
the  trial  when  it  made  this  reference  on  the  question  of  its  jurisdic- 
tion, and  I  see  no  reason  for  supposing  that  the  reference  was  not 
prop^ly  made. 
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1880        Straight,  J. — ^I  think  that  this  reference  vtbb  profperlj  made 
Thakub  op  ^7     Chief  Gommissioner  of  Ajmere,  and  that  it  ahonld  be  di^oaed 
Masuda    of  by  this  Court. 

V, 

Thb        The  case  having  been  again  laid  before  the  BiTiBion  Bendi 

^'^^     (Spakkib,  J.,  and  Straight,  J.)  the  foUoTOig  opinion  vtsb  giren 

Thakvb  of  by  the  Division  Bench  : 
Nakdwaba. 

Straight,  J.— The  Chief  Commifisioner  appeoiB  to  be  right 
in  his  view,  that  the  appeal  of  the  Thaknr  of  Masoda  liea  to 
Her  Majesty  in  Conncil  from  the  Commissioner's  Court  in  this 
particular  case. 


ig^  APPELLATE  CIVIL. 

JprUS,   

Brfore  Mr.  Justice  Spaniie  and  Mr,  Justice  Olifield. 

LACHMIN  NABAIN(DxFBin>A]rT)  v.KOTESHAB  NATH  (Ptiumrr) 

Mortgage — Condition  against  alienation -Iam  pendens. 

The  proprietor  of  certain  immoTable  property  mortgaged  it  in  July  IdTS 
to  K  and  in  September  1S76  to  X.  In  October  1878  he  sold  the  property 
to  JT.  In  Norember  1878  L  obtained  a  decree  on  his  mortgage-bond  for 
the  sale  of  the  property.  The  suit  in  which  L  obtained  this  decree  was  pend- 
ing when  the  property  was  sold  to  JT.  K  sued  X  to  hsTe  the  propeity 
declared  exempt  from  liability  to  sale  in  the  execution  of  L's  decree  on  the 
ground  that  the  mortgage  to  L  was  inyalid,  it  haying  been  made  in  breaek 
of  a  condition  contained  in  K*s  mortgage*bond  that  the  mortgagor  would  not 
alienate  the  property  until  the  mortgagetlebt  had  been  paid. 

Held^  that  the  purchase  by  K  of  the  equity  of  redemption  did  not  extii- 
guish  his  security,  it  being  his  intention  to  keep  it  alire,  and  that  the  pnrdiase 
of  the  property  by  K  idiile  L's  suit  was  pending  did  not  prerent  JTfrom 
contesting  the  validity  of  L*s  mortgage,  so  far  as.it  affected  him,  on  the 
ground  that  it  was  an  infringement  of  the  stipulation  in  the  contract  betweea 
him  and  the  mortgagor. 

The  facts  of  this  case  are  sofficientlj  stated  for  the  purposes 
of  this  report  in  the  judgment  of  Oldfleld,  J. 

Munshis  Eanuman  Prasad  and  8ukh  Ram,  for  the  appellant. 

•  Second  Appeal,  No.  1128  of  1879,  from  a  decree  of  E.  G.  Currie,  Esq.. 
J udge  of  Gorakhpur,  dated  the  25th  July  1879,  affirming  a  decree  of  Manlri 
Nazar  Ali,  Munsif  of  Bansi,  dated  the  6th  June,  1879. 
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Munshi  KmM  Prasad  and  Lala  Lalia  Prasady  for  the  re-  I88O 


Oldfibld,  J. — The  plaintiff  held  a  mortgage  of  the  property 
in  suit  under  a  deed  dated  9th  Jtily  1875,  whereby  the  oUigor 
stipulated  that  he  would  not  make  any  mortgage  of  the  property 
till  the  plaintiff's  debt  was  satisfied,  and  on  the  10th  October  1878 
the  property  was  conveyed  to  plaintiff  under  a  deed  of  sale  in 
oonsideration  of  the  debt  secured  by  the  mortgage*  The  defendant 
obtained  a  mortgage  of  the  same  property  under  a  deed  dated  the 
5th  September  1875  from  the  obligor,  notwithstanding  the  stipula^ 
iion  made  to  plaintiff,  and  having  brought  a  suit  on  his  bond  he 
obtained  a  decree  on  9th  November  1878,  this  suit  being  stiU 
pending  when  the  sale-deed  was  executed  in  favour  of  plaintiff. 
The  object  of  the  suit  now  brought  by  the  plaintiff  is  to  have  the 
property  declared  exempt  from  liability  to  be  sold  in  execution  of 
the  defendant's,  decree.  The  lower  Courts  have  decreed  the  daim 
and  the  decrees  are  not  open  to  objections^ 

There  is  no  doubt  that  the  defendant's  i^;fat8  cannot  be  affected 
by  the  purchase  made  by  plaintiff,  since  it  was  made  while  the 
suit  brought  by  the  defendant  was  pending,  but  neither  will  that 
purchase  deprive  the  plaintiff  of  any  right  he  may  otherwise  have 
against  the  defendant  based  on  his  prior  mortgage  and  the  condition 
in  his  bond  against  subsequent  mortgages  by  his  obligor.  The 
purchase  of  the  equity  of  redemption  does  not  necessarily  extin- 
guish the  original  security  when,  as  in  this  case,  it  was  manifestly 
the  intention  of  the|plaintiff  to  keep  it  alive,-'Story's  Equity  Juris* 
prudence,  11th  ed.,  vol.  ii,,  s.  1035  c. — and  there  is  nothing  to 
prevent  plaintiff  from  contestiug  the  validity  of  the  mortgage  made 
to  defendant  so  far  as  it  affects  him,  on  the  ground  that  it  is  an 
infringement  of  the  stipulation  in  the  contract  between  him.  and 
his  obligor.   The  appeal  fails  and  is  dismissed  with  costs. 

Spansib,  J. — concur  with  my  honorable  colleague  in  his  view 
of  the  case. 


spondent. 


LicHMrir 


The  following  judgments  were  delivered  by  the  Court : 


£0TB8HAB 


V. 


Appeal  dismissed. 
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]ggO  Brfore  Mr.  Jugjtiee  Pec^raon  and  Mr.  Jutiiee  Oldjuid. 

^^"^^  ^'    l?  A\r  NABAIN  SINGH  (Difekdaht)  i^.  MAHTAB  BIBI  (Pl^imf?).* 
Sale  in  exeention  of  idorM— ^orroj^y— Gareat  Emptor. 

In  a  sale  in  the  execution  of  a  decree  of  the  rights  and  intereata  of  s  judg- 
ment-debtor in  an  estate  of  which  he  is  the  recorded  proprietor  In  the  wr^xm 
registers,  it  is  usual  to  describe  such  rights  and  interests  in  the  sale-proceed* 
ings  as  recorded  in  such  regbters,  but  such  description  does  not  amount  co 
the  part  of  the  decree-holder  or  the  offioer  ocmducting  the^  sale  to  a  wanantj 
that  such  rights  and  interests  are  correctl  j  described. 

Where,  therefore,  according  to  the  usual  practice,  the  rights  and  interests 
of  a  judgment-debtor  in  a  share  of  a  Tillage  of  which  he  was  the  reoorded 
proprietor  in  the  reveoue  registers  were  proclaimed  for  sale  in  the  exeeutioa 
of  a  decree  and  sold,  described,  as  recorded,  and  the  sons  o£  the  judgment* 
debtor  subsequently  sued  the  auction-purchaser  to  recoTer  their  interests  in 
such  share  and  obtained  a  decree  for  such  interests,and  the  auction-purchaser 
thereupon  sued  the  decree-holder  far  a  refund  of  the  purchase-money  pro* 
portionate  to  such  interests  and  for  the  ooets  of  defending  such  suit,  kdd 
there  being  no  fraud  or  misrepresentation  on  the  part  of  the  decree-holder,  or 
any  thing  of  an  exceptional  nature  showing  an  express  or  implied  warranty 
on  his  part,  that  the  suit  was  not  maintainable.  NeeUnmtk  8nke$  t.  Ajmmm 
Matkoo  (1)  distinguished. 

The  facts  of  this  case  are  aofficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 

Mr.  Cokin  and  Pandits  BUhambhar  Nalh  and  Nand  Lal^  for 
the  appellant. 

Mr.  Conlany  Mir  Akbar  Husainf  and  Shah  Aaad  AH,  for  the 
respondent. 

The  judgment  of  the  Court  (  Fiabson,  J.^  and  OldfislDi  J. ) 
was  delivered  by 

Oldfield^  J. — The  two  defendants  in  this  case  have  instituted 
separate  appeals  which  may  be  disposed  of  by  one  judgment  The 
defendants  held  decrees  of  the  Bevenue  Court  against  Ehair-un- 
nisa  Bibiy  and  in  course  of  execution  of  these  decrees  a  share  in 
mauza  Dohowa,  described  as  11  annas,  5  kants^  S  jaus,  wa^  attached, 
and  the  rights  of  the  judgment-debtor  were  sold  and  bought  by 
the  plaintiff  in  this  suit.  Subsequently  the  sons  of  the  judgment- 
debtor  brought  a  suit  for  the  declaration  of  their  right  and  possession 
in  a  portion  of  the  said  share  and  obtained  a  decree,  and  the 

*  First  Appeal,  No.  89  of  1879,  from  a  decree  of  Bai  Bhagwan  PrMMl, 
Subordinate  Judge  of  Aaamgarh,  dated  the  26th  June  1879. 

(I)  H.  C.  B.,  N.-W.  P.,  1871,  p.  67. 
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plaintiffy  aaotioQ-purohasor,  has  bronglit  this  Buit  against  the  tw»  isso 

appdlanta  to  obtaui  a  refund  of  the  sale-price  proportionate  to  the  Nabaik 

interest  whioh  she  had  to  give  up  and  for  the  oosts  ineorred  by  her  Smen 

in  defending  the  loit.  Amongst  the  pleas  urged  in  answer  to  the  Mahtab 

snity  thoae  material  to  the  disposal  of  the  appeab  before  us  were  that 

the  plaintiff  purchased  the  rights  and  interests  of  the  judgments 

debtor  without  any  guaraatee  on  the  part  of  the  decree-holders 

of  their  extent,  and  being  a  sister-iuplaw  of  the  jQdgment*debtor 

and  Mother-in-law  of  one  of  those  who  SHOoeeded  in  the  suit 

lor  the  recovery  oi  a  share,  she.  bought  with  a  full  knowledge  of 

the  extent  of  the  judgment-debtor's  interest.    The  Subordinate 

Judge  has  held  that  there  was  a  guarantee  that  the  entire  11  annas 

&  kants  3  jans  belonged  to  the  judgment-debtor,  and  he  has 

decreed  the  greater  portion  of  the  claim*  , 

are  of  opinion  that  the  grounds  of  appeal,  so  far  as  they 
take  up  the  objections  whidi  we  have  above  noticed,  are  valid.  In 
judicial  sales  in  execution  of  decrees  of  Oourt  there  is  ordinarily 
no  warranty  of  the  title  of  the  judgment-debtor  in  the  property 
sold,  on  the  part  of  the  decree-holder  or  officer  conducting  the  sale- 
In  sales  of  rights  and  interests  in  immoveable  property,  the  extent 
and  nature  ef  the  interest  of  the  judgment-debtor  as  described  in 
the  revenue  registers,  are  notified  at  the  time  of  sale  under  the 
rules  in  force,  but  the  description  so  given  is  not  intended  by  the 
decree-holder  or  the  officer  conducting  the  sale  or  taken  by  the 
purohasera  at  those  sales  to  convey  any  warranty  of  the  correctness 
of  the  description  of  the  judgment-debtor's  interest  given  in  the 
revenue  registers^  or  any  warranty  of  the  extent  and  nature  of 
thoae  interests.  The  subject  of  sale  is  nothing  more  than  the  right, 
title,  and  interest  of  the  judgment-debtor  described  in  tiie  revenue 
register  to  be  of  a  particular  extent  and  character.  Such  will  be 
the  rule  ii  the  usual  and  ordinary  practice  be  observed  in  the  pub- 
lication and  conduct  of  these  sales ;  and  in  the  case  before  us 
nothing  of  an  exceptional  nature  has  been  brought  to  our  notice 
to  show  that  there  was  any  express  or  implied  guarantee  on  the 
part  of  the  decree-holders,  nOr  are  the  facts  such  as  will  support 
any  imputation  of  fraud  or  misrepresentation  against  the  decree- 
holders.   The  application  for  sale  is  in  the  usual  form  for  the  sale 
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1880  of  the  rights  and  interestB  of  the  judgment-debtor,  and  the  proceed- 
Ei.M  Nabaik  Oollector,  dated  22nd  February  1875,  at  the  dose  of  the 

SiHGH    Bale,  BhowB  very  diBtinotly  that  the  righte  and  interests  of  tibe 
Mahtab    judgment-debtor,  whatever  they  might  be,  iu  the  11  annas  5  kants 

^iBi.     3       entered  in  the  statement,  were  sold,  and  refute  any  soppo- 
sition  of  express  or  implied  warranty. 

The  plaintiff's  ease  seems  to  rest  on  prooeedings  not  so  mudb 
with  ref emoe  to  the  sale  of  the  share  in  Dohowa^  the  subjeet  of 
this  suit,  as  to  prooeedings  oonnected  witii  the  sale  of  the  ssme 
judgment-debtor's  interests  in  another  mauza,  t.e.,  mausa  Pakri. 
It  appears  that  the  sons  of  ike  judgment-debtor  also  olaimed  an 
interest  in  the  share  in  mauza  Pakri  entered  as  that  of  the  judg- 
ment-debtor and  brought  a  suit,  and  that  the  defendants  then  denied 
that  they  had  any  interest^  and  asserted  the  share  belonged  to 
the  judgment-debtor,  and  their  suit  was  dismisBed  by  the  Court  of 
first  instance,  though  ultimately  decreed  in  appeal,  and  it  was  be* 
fore  the  decision  of  the  appeal  that  the  sale  with  whidi  we  aoe 
concerned  took  place.   But  those  proceedings  show  nothing  more 
than  that  the  defendants,  the  decree-holders,  bond  fide  contested  the 
claim  set  up,  which  they  were  quite  at  liberty  to  do,  and  not  ihat 
they  induced  the  auction-purchaser  in  the  case  before  us  by  fraud 
or  otherwise  to  believe  that  the  judgment-debtor  had  an  interest 
which  they  knew  she  had  not,  or  guaranteed  that  she  had  any  partu 
cular  interest.   Moreover,  looking  to  the  relationship  between  the 
plaintiff  and  the  judgment-debtor  and  the  circumstances  under 
which  the  sale  took  place,  there  is  every  reason  to  believe  ihat  the 
plaintiff  was  aware  at  the  time  of  her  purchase  of  the  true  charac- 
ter and  extent  of  the  judgment-debtor's  interests  which  were  put 
up  for  sale.   The  case  of  Neelkunth  Sahee  v.  Asmun  Mathoo  (I) 
was  brought  to  our  notice  by  the  counsel  for  respondent,  but  that 
case  is  to  be  distinguished  from  the  one  before  us.   There  the  de- 
cree under  which  a  judgment-debtor's  rights  and  interests  had 
been  sold  and  the  sale  so  &r  as  affected  him  were  set  aside  and 
the  property  recovered  by  the  judgment-debtor.   We  decree  the 
appeal  and  reverse  the  decree  of  the  lower  Court  and  dismiss  the 
suit  with  all  costs. 

Appeal  allowed. 

(1)  H.  c.  B..  N..W.  P.,  1S71,  p.  er. 
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Before  Mr.  Justice  Spankie  and  Mr.  J^eiice  Straight, 


1880 


April  6. 


WILAYAT  HU8AIN  (Plaihtiff)  v,  ALLAH  EAZHI  (Dbfisdaht)  * 

Mukamwuiiam  Zaw^JDotoer^Sestitution     conjugal  rights. 

A  Mabaniiiuidan  cannot,  according  to  Mnhanimadan  law,  maintain  a 
imt  againut  his  Vife  for  restitution  of  conjugal  rights,  even  after  such 
consummation  with  consent  as  is  proTed  by  cohabitation  for  five  years, 
where  the  wife's  dower  is  prompt  "  and  has  not  been  paid.  Abdool 
Shukkoar  T.  Baheem  oon-niisa  (1)  followed. 

This  was  a  suit  by  a  Muhammadan  (Shia)  against  his  wife  for 
restitation  of  conjugal  rights.  The  parties  were  married  to  eadi 
other  in  January  1873,  and  oohabited  until  September  1878, 
when  the  defendant  separated  from  the  plaintiff.  The  defendant 
set  up  as  a  defence  to  the  suit,  inter  aiiaj  that  the  plaintiff  had 
settled  a  prompt"  or  exigible''  dower  on  her  of  Bs.  6,000  ; 
that  he  had  not  paid  the  dower-debt ;  and  that,  until  he  paid  the 
same,  he  was  not  entitled,  according  to  Muhammadan  law,  ix> 
restitution  of  conjugal  rights.  The  Court  of  first  instance  decided 
that  the  defendant's  dower  was  prompt that  it  amounted  to 
Bs.  1,000 ;  and  that  the  plaintiff  had  paid  the  dower-debt  in  June 
1877  by  conveying  certain  immoveable  property  to  the  defendant 
of  equal  value ;  and  in  the  event  gave  the  plaintiff  a  decree.  On 
appeal  by  tiie  defendant  the  lower  appellate  Oourt  decided  that 
the  dower-debt  wAs  Bs.  5,000,  and  that  the  plaintiff  had  paid  no 
portion  of  it,  and,  holding  that,  according  to  Muhammadan  law, 
he  was  not  entitled  to  restitution  of  conjugal  rights  until  he  had 
paid  it,  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Pandit  Jjudhia  Nath^  for  the  appellant. 

Pandit  Nand  Lai,  for  the  respondent. 

The  judgment  of  the  Court  (Spankib,  J.,  and  Straight,  J.) 
was  delivered  by 

Stbaight,  J. — The  only  ground  of  appeal  seriously  urged  before 
us  was,  that  the  lower  appellate  Court  had  erred  in  holding  that 

*  Second  Appeal,  No.  1074  of  1879.  from  a  decree  of  H.  G.  Eeene,  Egq., 
Judge  of  Meerot,  dated  the  16th  August  1879.  reversing  a  decree  of  Maulvi 
Asmat  Ah  Khan,  Munsif  of  Bulandshahr,  dated  the  28th  March  1879. 
(1)  H.C.E.,N..W.P.,174,p.94. 
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1880  the  plaintiff's  Bait  failed  by  reason  of  his  inability  to  pnnre  pay- 
WiLATiLT  ment  of  exigible dower.  It  was  argoed  on  his  behalf  that  a 
Hdsaik  cannot  refuse  herself  to  her  husband  after  such  oonsnmma- 
Allah  tion  or  complete  retirement  as  was  proved  in  the  present  case  hj 
the  cohabitation  of  the  parties  from  1873  to  1878.  This  contention 
was  supported  by  a  quotation  from  Baillie's  Digest,  p,  125  ;  but 
uponoarefulconsiderationQf  it  and  a  judgment  of  this  Court,  wfaioh 
appears  directly  in  point,  Abdool  Shukkoar  t.  Baheem'^WMmM  (1), 
we  are  of  opinion  that  the  yiews  piropoonded  by  Aboo  Haaeefa 
should  be  followed,  and  that  a  woman  entitled  to  dower,  that  is 
^^mav^V^  or  prompt"  may,  even  after  ooosummation  or  valid 
retirement,  deny  her  husband  access  to  her  person  or  her  aodefy, 
if  it  remains  unpaid.  Dower  it  must  be  remembered  is  the  woman's 
right,  and  she  may  decline  him  the  use  of  her  person  in  order  to 
enforce  the  man's  pecuniary  obligation  to  her.  Of  course  whm 
the  dower  is  ^'muwqfjil**  or  ^'deferred,''  other  oonsideratiaDS 
arise,  which  it  is  unnecessary  to  disouss.  It  may  be  added  that 
passages  will  be  found  {avouring  the  opinion  we  have  ezparessed  in 
ICaonaughten's  Muhammadan  Law,  ed.  of  1870,  p.  281 ;  BalUe's 
Imameea,  p.  73  (the  plaintiff  being  a  Shia) ;  and  Grady's  Hannal 
of  Muhammadan  Law  of  Inheritance  and  Oontra<et,  p.  246. 

The  lower  appellate  Court  has  found  that  the  amount  of  dower 
in  the  present  case  was  Bs.  5,000,  that  it  was  prompt,  and  tb«t  the 
plaintiff  has  not  been  paid  it.  The  respondent's  j^tea  was  thoref  oie 
established  and  the  plaintiff's  claim  has  been  properly  duaUawed. 
The  appeal  is  dismssed  with  costs. 

Appeal  dismisied. 


2ggQ  Brfore  Mr,  Justice  OldJUld  and  Mr,  Jueiice  Straight, 

ApHl  6.  £AM  LAL  (Plaiktiff)  v.  HARBISON  (DsFsroAirr).* 

Amendment    Plaint^LimUation—Act  X  if  1877  (Civil  Procedure  Cede), 
i.  6^Act  XVofVNl{LimUation  Act),  s.  ir-Mertgage-^Oral  Evidence 
^-Documentary  Evidence^Act  I  o/1872  {Evidence  Act)f  ee,  98, 96, 
iThe  plaint  in  a  suit  for  money  charged  apon  immoreable  property  wftiish 
desoribed  suc^  property  m  "  the  deftndauts'  one-biswa  fiTe-biswiiui  dkaie 

*  Second  Appeal,  No  899  of  1879,  from  a  decree  of  0.  W.  Mooro*  £aq.» 
Judge  of  Aligarh,  dated  the  6th  May  1879,  modi^ing  a  decree  of  Mauln 
Farid-nd-din  Ahmad,  Subordinate  Judge  of  Aligarhi  dated  (ha  13tii 
February  1879. 

(I)  H.  C.  B.,  N..W.  P.,  1874,  p.  94. 
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witbiu  the  jvrlsdiotion  of  the  Court/'  wi^  presented  on  the  Slst  Norember  1880 

1878  within  the  period  of  limitcttion  prescribed  for  snob  a  suit  by  Act  XV  Xik  ^ 

of  1877.   It  was  snbscqnently  returned  for  amendment,  and,  haying  been 

amended  by  the  insertion  of  the  words  **  in  mauza  8,  pargana  8,"  after^the  HiJUUSoif* 

word  "  share  "  was  presented  again  on  the  8th  January  1879  after  such 

period.  Held  that  the  date  of  the  amendment  of  the  plaint  did  not  affect 

the  question  of  limitation  for  the  institution  of  the  suit,  and  the  return  of 

the  plaint  for  amendment  and  its  subsequent  presentation  and  acceptance 

by  the  Court  did  not  constitute  a  fresh  institution  of  the  suit. 

The  obUgors  of  a  bcmd  for  the  payment  of  money  describing  themselyes  as 
"  ions  of  £,  camindar  and  pattidar,  resident  of  mauaa  8"  hypothecated  aa 
collateral  security  for  such  payment  **  their  one-biswa  fiye-biswansi  share." 
ffeld^  in  a  suit  on  the  bond  to  enforce  a  charge  on  the  one-biswa  fire-biswan- 
li  share  of  the  obligors  in  mauza  8,  that,  under  Proviso  6,  s.  92  and  s.  95 
of  Act  I  of  1872,  eyidence  might  be  giyen  to  show  that  the  obligors  hypo- 
thecated by  the  bond  their  share  in  mauza  8. 

Thb  plamtiffs  in  this  suit  olaimed  Bs.  1,039-10  on  a  bond 
dated  the  23rd  November  1866,  praying,  trUer  alia^  that  the  pro- 
perty hypothecated  in  the  bond  might  be  brought  to  sale,  in  case 
the  defendants  did  not  satisfy  the  judgment-debt.  The  suit  was  in- 
stituted on  the  2  Ist  November  1 878,  the  heirs  of  the  original  obligors 
of  the  bond,  and  one  Harrison,  the  representative  of  a  subsequent 
mortgagee  of  the  property  alleged  to  have  been  hypothecated  by 
the  bond  to  the  plainti&,  being  made  defendants.  In  the  bond 
the  original  obligors,  describing  themselves  as  the  sons  of  Bisal 
Singh,  caste  Thakur  Bunder,  zamindar  and  pattidar,  resident  of 
mauza  Sakhauli,'*  agreed  to  repay  the  sum  advanced  to  them  by 
the  obligees,  Bs..500,  with  interest  at  twelve  annas  per  cent,  per 
mensem,  on  demand,  and  as  collateral  security  for  such  payment 
hypothecated  'Hheir  one-biswa  five-biswansi  share."  In  the  orig- 
inal plaint  in  the  suit  the  plaintifPs  described  the  property  as  *  the 
defendants'  one-biswa  five  biswanai  share  within  the  jurisdiction 
of  the  Court."  On  the  8th  January  1879  the  plaint  having  been 
returned  for  amendment,  the  amended  plaint  was  filed.  The  amend- 
xuent  consisted  of  the  insertion  after  the  word  ^'share"  of  the  words 

in  mauza  Sakhauli,  pargana  Sikandra  Bao."  The  Court  of  first 
instance  gave  the  plaintiffa  a  decree  as  claimed.  On  appeal  by  the 
defendant  Harrison  the  lower  appellate  Court  held,  inter  aUa^  that 
the  daim  to  enforce  a  charge  upon  the  one-biswa  five-biswansi 
Bha,re  in  mauza  SakhauU  must  be  taken  to  have  been  instituted  on 
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the  date  on  whioh  the  plaint  was  amended,  and,  aa  limitation  lan 
from  the  date  of  the  bond,  was  barred  by  limitation. 

The  plaintifb  appealed  to  the  High  Court 

Babu  Jogimdro  Naih  Chaudhri,  for  the  appeUanta. 

Munshi  Hanuman  Prasad^  for  the  respondent. 

The  Court  (Oldfield,  J.,  and  Straight,  J.)  remanded  the  ease 
to  the  lower  appellate  Court  for  the  trial  of  the  issues  indicated  in 
the  order  of  remand,  whioh  was  as  follows  : — 

Oldfiild,  J. — ^The  plaintifEs  sue  to  reooYer  money  due  on  a 
bond  by  sale  of  a  one-biswa  five-biswansi  share  in  mauza  Sakhauli 
hypothecated  in  the  bond.  They  made  the  obligors  and  T.  B. 
Harrison  defendants,  the  latter  being  the  representatiYe  of  a 
subsequent  mortgagee,  and  who  has  objected  to  the  sale  of  the  mort- 
gaged property.  The  first  Court  decreed  the  claim.  The  loww 
appellate  Court  has  dismissed  that  part  which  seeks  to  make  the 
property  li&ble.  The  Judge  holds  that  the  period  of  limitation  will 
run  in  this  suit  from  the  date  of  the  bond,  23rd  Noyember 
1866,  and  though  the  suit  was  instituted  on  the  2 1  st  Noyember  1878 
yet  since  the  property  mortgaged  was  not  indicated  by  name 
in  the  original  plaint,  and  not  until  8th  January  1879,  when  an 
amended  plaint  was  filed  to  the  effect  that  the  property  hypothe- 
cated and  claimed  is  in  mauza  Sakhauli,  therefore  the  suit,  so  tar  as 
it  affects  the  property,  must  be  held  to  have  been  instituted  on  the 
8th  January,  or  after  the  expiry  of  the  term  of  limitation  ;  and  the 
Court  further  holds  that  the  deed  does  not  distinctly  show  that  the 
share  of  one  biswa  five  biswansis  hypothecated  in  the  deed  is  a  share 
to  that  amount  in  mauza  Sakhauli ;  and  on  the  aboye  grounds  the 
Judge  dismissed  the  suit 

.  We  are  of  opinion  that  the  decision  cannot  be  maintained.  The 
date  of  amendment  of  a  plaint  will  not  affect  the  question  of  limita- 
tion for  the  institution  of  a  suit ;  the  limitation  is  determined  with 
reference  to  the  date  of  institution  of  a  suit,  and  by  s.  4  of  the 
Limitation  Act  a  suit  is  instituted  inordinary  cases  when  the  pkint 
is  presented  to  the  proper  officer,  and  its  return  for  amendmeDt 
and  subsequent  presentation  and  acceptance  by  the  Court  will  not 
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oonsiitate  a  fresh  institution  of  the  suit. — (See  cases  referred  to  in  isso 
note  to  s.  53,  Broughton's  (Svil  Procedure  Code,  Act  X  of  1877).  ^^i^j. " 
It  is  true  that  when  after  the  institution  of  the  suit  a  new  „  «. 
plaintifE  or  defendant  is  suhstituied  or  added,  the  suit  shall  as 
regards  him  be  deemed  to  have  been  instituted  when  he  was  so 
made  a  party,  but  this  rale  is  inapplicable  to  the  case  before  us, 
where  the  defendant  Harrison  had  been  made  a  party  at  the  first 
institution  of  the  suit.  The  principal  ground,  therefore,  on  which 
the  Judge  has  dismissed  the  claim  to  bring  the  property  to  sale 
is  invalid,  and  his  remarks  on  the  indistinctness  of  the  deed  as 
indicating  that  the  share  in  mauza  Sakhauli  was  mortgaged  do 
not  adequately  dispose  of  the  daim.  It  is  for  the  Judge  to  deter- 
mine whether  as  a  matter  of  fact  the  parties  to  the  deed  did 
mortgage  the  share  in  Sakhauli  by  the  bond,  and  evidence  on  the 
point  m^y  be  adduced.— See  Proviso  6,  s.  92,  and  Elustration  to 
8.  95,  Evidence  Act.  The  Judge  must  also  decide  the  question 
(raised  by  one  of  the  pleas  taken  by  the  respondent)  whether, 
looking  to  the  conduct  of  the  plaintiffs  at  the  time  the  second 
mortgage  was  made,  they  are  debarred  now  from  enforcing  their 
prior  lien. 

We  remand  the  case  for  trial  of  the  issues  indicated.  On  sub- 
mission of  the  finding  ten  days  will  be  allowed  for  filing  objections. 

Caiue  rmanded. 


CRIMINAL  JURISDICTION.  isso 

___  April  1%. 


Brfore  Mr,  Justice  Straight. 
EMPRESS  OF  INDIA  «.  NAWAB  avd  akothib. 
Security  far  Good  Behaviour^Act  XqflS72  {Criminal  Froc$iwr€ 
Code),  s.  606. 

Held  that  a  506  of  Act  X  of  1878  solely  relates  to  the  ealliog  upon  persons 
of  hsbitaiUj  dishonest  livet ,  and  in  that  sense  "  desperate  and  daogerons/' 
to  find  security  for  good  behayionr,  as  a  protection  to  the  public  against  a 
repetition  of  crimes  by  them  in  which  the  safety  of  property  is  menaced  and 
not  the  secority  of  the  person  alone  is  jeopardised. 

Where,  therefore,  the  eridence  adduced  before  the  Magistrate  did  not  show 
that  a  person  was  *'  by  habis  a  robber,  house-breaker,  or  thief,  or  a  receiyer 
of  stolen  property,  knowing  the  same  to  have  been  stolen,"  but  showed  only 
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1880  thatheliadbMnguUijQfactsof  Tioleood.iWXitiiat  the  Mtgiftnifte  ooold 
£mpsb88  0F  ^      ^  ^^^^  order  racli  person  to  fnndsli  secmitj. 

IvDii.        ObserrAtums  reitarding  ihe  eridence  on  whidi  the  procure  of  g.  606 
Nawab.     ihodld  be  eoforeed. 

This  was  an  applioation  to  ihd  High  Court  to  revise  an  order 
of  Mr.  F.  W.  Porter,  Magistrate  of  the  Brst  class,  dated  the  7th 
Febroary  1880.  The  petitioners,  Nowab  and  Mukta,  were  charged 
before  the  Magistrate  under  s.  323  of  the  Penal  Code  with  volon- 
tarily  oanong  hurt.  The  Magistrate  f onnd  them  not  guilty  and 
acquitted  them,  but  at  the  same  tune,  with  reference  to  s*  506  of 
Act  X  of  1872,  ordered  that  they  should  furnish  two  reBpectabie 
and  sufficient  sureties  for  their  good  behaviour,  in  the  sum  of 
Us.  600  eadi  stirety,  for  a  period  of  three  yearfi^  and  that,  if  they 
did  not  comply  with  the  order,  they  should  (subject  to  the  sanc- 
tion of  the  Court  of  Seseion)  be  rigorously  imprisoned  for  sadi 
period.  The  reasons  which  induced  the  Magistrate  to  pass  this 
order  appear  from  the  following  extract  from  his  decision  in  the  case : 

I  do  not  think,  however,  that  these  men  should  either  of  thmn 
be  allowed  to  go  at  large  without  he&vy  security  for  their  future 
good  behaviour.  The  reluctance  of  the  witnesses  to  say  anything 
about  them,  and  their  evident  terror  at  having  to  give  evidence  at 
an  rinmed  dearly  what  an  evil  influence  theee  two  prisoners  have. 
They  axe  notorious  in  the  dty  for  bullying  and  are  the  terror  of 
all  quiet  citizens  of  Allahabad.  Their  previous  convictions  show 
clearly  the  course  of  life  they  have  led.  Mukta  since  1867  and 
Nawab  since  1872  have  hardly  ever  either  of  them  been  out  of  jaU 
except  under  security  to  keep  the  peace.  Nawab  was  imprisoned 
in  1872  for  hurt  and  criminal  trespass :  in  1873  he  was  bound 
over  for  one  year  to  keep  the  peace.  In  1876  he  was  a  second 
time  bound  over  to  keep  the  peace  for  another  year.  Hardly  had 
this  expired  when  he  was  again  imprisoned  for  rioting  cot^led 
with  hurt,  afid  he  has  not  been  released  from  jail  above  three  or  four 
months  when  he  is  i^ain  brought  before  the  Criminal  Courts.  The 
same  with  Mukta.  In  1867  he  was  imprisoned  for  two  years  for 
grievous  hurt :  in  1872  was  fined  for  aesault.  Again  in  1872  he 
was  sentenced  to  two  years'  rigorous  imprisonment  for  riotiig 
coupled  with  grievous  hurt  In  1873  he  was  required  to  find 
security  to  keep  the  peaee  for  one  year,  and  in  1876  was  again  im- 
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priBoned  £or  two  yean  for  gridTOufi  hurt  and  at  the  earpiry  of  that  1880 
peiiod  had  to  find  seoiirity  to  keep  the  peaoe  for  one  year.   This  ehpiisb  c 
term  had  haidly  expired  when  he  was  hronght  up  in  the  present  Ihdu. 
oase*   There  is  no  doubt  that  these  two  men  are  a  terror  to  the  i^^wab. 
inhabitants  and  a  pest  to  the  dty  of  Allahabad.  Their  former 
history  as  above  detailed  shows  that  they  are  men  so  dangerous 
that  their  release  witiiout  security  is  not  to  be  thought  of  ^  and  also 
that  the  limited  period  of  one  your  is  insu£Eioient  to  meet  the 
requirements  of  the  case." 

The  nature  of  the  grounds  upon  which  the  High  Court  was 
asked  to  revise  the  Magistrate's  order  appears  in  the  judgment  of 
the  Court 

Mr.  C^vin,  for  the  petitioners. 

The  Junior  Oovernment  Pleader  (Babu  Dtcarka  Nath  Banarji), 
for  the  Crown. 

Btbaight,  J.— In  this  case  the  applicants  were  charged  under 
8.  323  of  the  Penal  Code  with  voluntarily  causing  hurt.  The 
Magistratci  upon  a  careful  consideration  of  all  the  evidence,  acquit- 
ted them,  but  being  of  opinion  that  they  were  persons  of  violent 
and  dangerous  character,  under  s.  506  of  the  Criminal  Ftocedure 
Code,  directed  them  each  to  furnish  two  sureties  in  the  sum  of 
Be.  500  for  their  good  behaviour  for  a  period  of  three  years,  or  in 
default  to  undergo  rigorous  inprisonment  for  a  like  term.  I  am 
of  opinion  that  this  order  cannot  be  sustained.  The  Magistrate  has 
misapprehended  the  terms  of  506,  which  do  not  apply  to  a  case  like 
the  present  where  the  original  charge  was  one  of  injury  to  the 
person.  That  section  solely  relates  to  the  calling  upon  persons 
of  habitually  dishonest  livee^  and  in  that  sense  ^^deq>6rate  and 
dangerous,''  to  find  security  for  good  behaviour,  as  a  protection  to 
the  public  against  a  repetition  of  crimes  by  them  in  which  the 
safety  of  property  is  menaced  and  not  the  security  of  the  person 
alone  is  jeopardised.  It  is  not  pret^ded  that  either  of  the  appli- 
eants  has  been  an  habitual  robber,  house-breaker  or  thief,  or  receiver 
of  stolen  property on  the  contrary,  all  the  convictions  standing 
against  them  are  far  acts  of  violence.  Entertaining  this  view 
it  does  not  appear  to      necessary  to  disenis  the  sufficiency  or 
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1880  insaffioienoy  of  any  evidenoe  before  the  Magistrate,  thoagh  I  wonU 
EirpBBss  OF  ^^^^  ^  pct'Bsmg,  that  the  mere  foot  of  a  previous  eonviction  or 
Ihdia  of  previous  oonviotions  of  offences  involving  dishonesfy,  is  not 
Nawab.  sufficient  to  justify  the  putting  in  force  the  powers  of  s.  606,  un- 
less there  is  some  additional  evideuoe  to  show  that  the  penon 
complained  against  has  done  some  act  or  resumed  avocations 
that  indicate  upon  his  part  an  intention  to  return  to  his  fo^ 
mer  course  of  life  and  to  pursue  a  career  of  preying  on  the 
community.  The  greatest  thief  is  entitled  to  a  hew peniteniuB^  when 
he  has  served  out  his  punishment;  it  is  only  when  he  out- 
rages that  grace  which  is  extended  to  him  and  thereby  shows 
he  is  unref  ormed  that  the  machinery  of  the  Act  should  be  brought 
into  operation,  in  order  to  obtain  a  substantial  guarantee  for  society 
that  he  will  not  commit  further  depredations  upon  it  The  order 
of  the  Magistrate  of  the  7th  February  last  must  be  quashed.  Bat 
upon  a  consideration  of  all  the  circumstances  of  the  case,  I  think  it 
right  to  direct  that  this  record  be  forwarded  to  the  Magistrate  of 
the  district  for  his  consideration,  in  order  that  he  may,  should  it 
appear  to  him  proper  to  do  so,  himself  take  steps  under  s.  491  of 
the  Criminal  Procedure  Code  to  call  upon  the  applicants  to  find 
sureties  of  the  peace  in  such  amount  as  to  him  may  appear  adequate. 

1880  APPELLATE  CIVIL. 

April  14  ___ 

Bffbre  Sir  Bohert  Stuart,  Kt,  Chitf  Justice,  and  Mr.  Jugtiee  Strmi§ki* 
GUMANI  (Plaintiff)  v.  BAM  FADABATH  LAL  akd  othibs 

(DSFBlTDANTf).* 

Art  X  of  1877  (Cinil  Procedure  Code),  m.  13,  4Z^Act  Xnof\^9,  t.  7— 
Bond  far  the  payment  qf  money  hypothecating  property  at  collateral  eeeu, 
rityfbr  such  payment  ^Omission  of  claim. 

The  obligee  of  a  bood  for  the  payment  of  money,  hypotheoating  immove- 
able property  as  collateral  secnrity  for  auch  payment,  soed  for  the  moneys 
dne  on  tiie  boni,  bot  omitted  to  claim  the  enforcement  of  his  lien,  and 
obtained  a  deeree>only  for  the  payment  of  the  amount  of  the  bond-debt  He 
subneqoently  sned  to  enforce  his  Uen.  Meld  that,  nnder  s.  4S  of  Act  X  of 
1877  as  amended  by  s.  7  of  Act  XII  of  1879,  he  could  not  be  permitled  to 
sue  to  enforce  his  lien. 

The  defendant  Bam  Padarath  Lai,  on  the  1st  May,  1875,  gave 
the  plaintiff  a  bond  for  the  payment  of  Bs.  130,  in  whioh  he  hypo- 

•  Second  Appeal,  No.  I2I9  of  1879,  from  a  decree  of  B.  6.  Currie,  Eeq.* 
Judge  of  Gorakhpnr,  dated  the  9th  July  1879,  affirminga  decree  of  MaiiiTi 
Nazar  Ali,  Munsif  of  Bansi,  dated  the  7th  May  1879. 
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theoated  his  f  otur-pie  share  of  a  matiza  oalled  Khoria  as  ooUateral  isso 
eeoarity  for  the  payment  ol  that  amount  and  interest.   On  the  21st  q^^j^^^ 
AngCLst,  1876,  his  fonr-pie  share  of  manza  Khoria  was  put  up  for  «. 
sale  in  execution  of  a  money-deoree  which  the  other  defendants  ^^^^l.' 
had  obtained  against  him  on  the  16th  December,  1874^  and  was 
purchased  by  the  other  defendants.   Subsequently  the  plaintiff  sued 
the  defendant  Bam  Fadarath  Lai  on  her  bond,  asking  for  a  money- 
decree  only,  which  she  obtained  on  the  11th  December,  1876.  Sbe 
now  sued  to  recover  the  amount  of  this  decree,  Bs.  189-3-9,  by  the 
sale  of  the  property  hypothecated  in  the  bond.   Both  the  lower 
Courts  held  that  the  suit  was  barred  by  the  provisions  of  s.  13  of 
Act  X  of  1877,  the  lower  appellate  Court  further  holding  that  it 
was  also  barred  by  the  provisions  of  s.  43  of  that  Act. 

On  appeal  by  the  plaintiff  to  the  High  Court  it  was  contended 
that  the  suit  was  not  barred  by  either  of  those  sections. 

Pandit  Jjudhia  Nath  and  Lala  LaUa  Prasad^  for  the  appellant. 

The  Senior  Govemmenl  Pleader  (Lala  Juala  Prasad)  and  Mun- 
shi  8ukh  Ram^  for  the  respondents. 

The  judgment  of  the  Court  (Stuart,  C.  J.,  and  Stbaight,  J.) 
was  delivered  by 

Straight,  J.— S.  43  of  Act  X  1877,  as  amended  by  Act  XII  of 
1879,  is  more  apposite  to  the  present  case  than  s.  13.  An  obligation 
and  a  collateral  security  for  its  performance  constitute  the  cause  of 
action,  and  a  plaintiff  cannot  be  permitted  to  sue  first  in  respect  of 
the  money-debt  due  on  a  bond  hypothecating  property,  and  after- 
wards, in  respect  of  the  same  cause  of  action,  for  enforcement  of 
lien.   The  appeal  is  dismissed  with  costs. 

Appeal  dismmed. 

Before  Mr.  JmHce  Pearson  and  Mr.  Justice  Oldfield.  1880 
ASHGAE  ALL  SHAH  (Plaintiff)  v.  JHaNDA  MAL  aud  ahotheb      ^pril  16. 
(Dbfbkdants).* 

Determination  of  title  or  of  proprietary  rights  Act  XIX  qf  ]873 
(N.'W.  P.  Land  Bevenue  Act),  ss.  113,  ilA^Bes judicata. 
In  the  case  of  an  objection  to  a  partition  raising  a  question  of  title,  it  is  only 
when  the  Collector  or  Assistant  Collector  records  a  proceediDg  declaiing 

*  Second  Appeal,  No.  1213  of  1879,  from  a  decree  of  R.  M.  King,  Esq., 
Judse  of  Meernt,  dieted  the  24th  June,  1879,  affirming  a  decree  of  Baba 
Kashi  Nath  Biswas,  Subordinate  Judge  of  Meerat,  daited  the  ;s6th  February, 
X879. 

19 
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1880      the  rights  of  the  parties,  after  an  adjudication  of  the  objection  on  its  merita^ 

 that  his  order  becomes  an  order  under  8.  113  of  Act  XIX  of  ]S78k  within 

Shah     ^®  meaning  of  s.  Il4  of  that  Act. 
V,  Where,  therefore,  an  Assistant  Collector  made  an  order  disallowing  an 

^Mau^  objection  to  a  partition  raising  a  question  of  title,  on  the  ground  that  such 
question  had  been  determined  against  the  objector  in  a  suit  for  profits  bet- 
ween the  parties,  held  that  such  order  was  not  a  decision  of  a  Court  of 
CivilJudicature,  within  the  meaning  of  s.  114  of  Act  XIX  of  1873,  bat 
that  it  could  be  contested  by  a  suit  in  the  Civil  Court.  Bameskmr  Bai  t. 
Subhoo  Eat  (1) ;  Bukhta  t.  Ganga  (2) ;  and  Barsahai  Mai  r.  Makaraj 
Singh  (8)  distinguished. 

The  ts^As  of  this  case  were  as  follows : — The  defendants,  Jhands 
Mai  and  Diwan  Singh,  applied  for  the  perfect  partition  of  a  speoifie 
quantity  of  land,  being  their  share  of  a  certain  mah^.  The  plaint- 
iff, Ashgar  AJi,  who  was  a  co-sharer  in  the  mah&l,  objected  to 
the  partition  on  the  ground  that  the  defendants  were  claiming 
a  larger  quantity  of  land  than  they  were  entitled  to.  The  Assist- 
ant Collector,  on  the  25th  April,  1878,  disallowed  the  objection, 
and  decided  that  the  partition  should  be  made,  on  the  ground  that 
it  had  akeady  been  decided  in  a  suit  for  profits  between  the  parties 
that  the  defendants  were  entitled  to  the  quantity  of  land  which  they 
claimed.  The  material  portion  of  the  Assistant  Collector's  decidon 
was  as  follows : — The  claimants  for  partition  state  that  the  objectioB 
raised  has  been  formerly  determined.  I  am  of  opinion  that  a  find- 
ing has  been  made  on  a  former  occasion  ;  because  in  the  case  of 
Jhandu  Mai  and  Diwan  Singh^  plaintiffs,  claimants  for  partition, 
against  Akbar  AJi  Shah,  guardian  of  Ashgar  Ali  Shah,  involving  a 
claim  forEa.  368,  principal,  and  Es.  a4-5-0,  interest  on  the  arrears 
of  profits  for  1283  fasli,  the  objector's  first  objection  was  the  same 
as  the  one  taken  in  this  case.  There  the  amount  of  the  plaintiffs* 
share  has  been  held  to  be  correct.  The  above  is  sufficient  for  the 
rejection  of  the  objector's  application  and  continuance  of  fliepfflti- 
tion  proceedings."  The  plaintiff  did  not  appeal  from  this  dedsion 
of  the  Assistant  Collector,  but  on  the  24th  Jnly,  1878,  instituted 
the  present  suit  for  possession  of  the  land  which  the  defendants  had 
obtained  in  excess  of  the  quantity  to  whieh  he  had  alleged  in  Ihe 
partition  proceedings  that  they  were  entitled  to.  Both  the  lower 
Courts  held  that  they  were  not  competent  to  try  the  suit,  inas- 

(1)  H.  C.  B.  N.-W.  P.,  1869,  p.  86,  (2)  H.  C.  R.,  N.-W.  P.,  1868, p.  161- 
^    lOih  April.  (8)  I.  L.  E.,  2  All ,  294. 
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nnch  as  tHe  matter  in  issue  had  been  heard  and  finally  decided  by  1880 
the  Assistant  Oolleotor,  nnder  the  provisions  of  s.  113  of  Act  XIX  j^ho\k  Ali 
of  1873.  Shah 

V 

On  appeal  by  the  plamtifi  to  the  High  Court  it  was  contended  '^^^^^ 
on  his  behalf  that  the  matter  in  dispute  had  not  been  decided  by 
the  Ajssistaat  Collector  under  the  provisions  of  s.  113  of  Act  XIX 
of  1873,  and  the  lower  Courts  were  consequently  competent  to  try 
the  suit* 

Munshi  Banuman  Prasad^  for  the  appellants 

Pandits  JBishambhar  Nath  and  Nand  Laly  for  the  respondents. 

The  Court  (Pbabson,  J.,  and  Oldfibld,  J.)  delivered  the  foU 
lowing  judgments : 

Oldfisld,  J. — This  is  a  suit  for  possession  by  establishment  of 
right  to  a  certain  share  of  lands.  In  the  course  of  proceedings  for 
a  partition  in  the  Revenue  Court  under  Act  XIX  of  1873  instituted 
on  the  application  of  defendant,  the  plaintiff  objected  to  the  extent 
of  the  share  claimed  by  defendant  and  asserted  his  own  right  to  the 
share  he  now  claims.  His  objection  was  disallowed  with  reference 
to  a  decision  in  a  suit  for  profits,  which  had  been  brought  against 
the  plaintifE  as  lambardar,  which  the  Assistant  Collector  held  to  have 
finally  determined  the  extent  of  the  plaintifl!'s  interest,  and  the 
Assistant  Collector  made  an  order  for  the  partition  to  proceed. 
Both  Courts  have  held  that  the  order  of  the  Assistant  Collector  in 
those  proceedings  is  an  order  of  the  nature  of  a  decision  of  a  Court 
of  Civil  Judicature,  under  s.  114,  Act  XIX  of  1873,  which  may 
be  open  to  appeal,  but  cannot  be  contested  in  a  regular  suit,  and 
this  is  the  question  before  us  in  appeal. 

Under  the  provisions  of  s.  114  it  is  only  orders  or  decisions 
passed  under  s.  113  of  the  Act  for  declaring  the  rights  of  par- 
ties  which  are  held  to  be  decisions  of  Court  of  Civil  Judicature  and 
open  to  appeal  to  the  District  or  High  Court  under  the  rules  applic- 
able to  those  Courts ;  and  we  have  to  see  if  the  Assistant  Collector 
passed  any  such  order  in  the  course  of  the  partition  proceedings. 
S.  113  is  as  follows : — "If  the  objection  raises  any  question  of  title* 
or  of  proprietary  right,  which  has  not  been  already  determined 
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1880     by  a  Cotut  of  oompetent  jturiBdioiion,  the  Golleotor  of  the  IKstriot 
AsnoAB  An     Assistant  Collector  may  either  dedine  to  grant  the  application 
Shah     until  the  question  in  dispute  has  been  determined  by  a  competent 
Jh  AND4    Oourt,  or  he  may  proceed  to  inquire  into  the  merits  of  the  objection. 

In  the  latter  case  the  Collector  of  the  District  or  Assistant 
Collector,  after  making  the  necessary  inquiry  and  taking  sooh 
evidence  as  may  be  adduced,  shall  record  a  proceeding  declaring 
the  nature  and  extent  of  the  interests  of  the  party  or  parties  apply- 
*  ing  for  the  partition,  and  any  other  party  or  parties  who  may  be 
afiFected  thereby;  "  and  then  follow  directions  as  to  the  procedure 
to  be  observed.  It  will  be  seen  that  the  provisions  of  this  section 
are  only  to  be  applied  in  cases  where  there  has  been  no  dedaon 
on  the  question  of  titie  raised  by  a  competent  Court,  and  it  is  only 
in  such  cases  that  the  provisions  of  the  section  could  properly  be 
put  in  force,  and  the  section  allows  the  Collector  two  courses,  dther 
to  decline  to  grant  the  application  until  the  question  has  been 
determined  by  a  competent  Court,  or  to  proceed  to  inquire  into 
the  merits,  and  make  necessary  inquiry  and  take  such  evidence 
as  may  be  adduced,  and  having  done  so  to  record  a  proceeding  de- 
claring the  rights  of  the  parties.  What  is  contemplated  is  cleariy 
an  adjudication  on  the  merits^  and  it  is  only  when  the  CoUector 
records  a  proceeding  declaring  the  rights  of  the  parties  after  such 
adjudication  that  his  order  will  be  an  order  passed  under  thai  sec- 
tion. 

In  the  case  before  us  the  Assistant  Collector  held  that  there  had 
been  a  decision  by  a  competent  Court  on  the  question  of  title.  This 
finding  put  it  out  of  his  power  to  prooeed  under  the  section,  and  as 
a  matter  of  fact  he  did  not  proceed  under  the  section,  for  he  simply 
gave  effect  to  the  former  decision  and  summarily  rejected  the  plaint- 
iff's objection  and  ordered  the  partition  to  proceed  ;  there  was  no 
order  for  declaring  rights  of  parties  after  adjudication  on  the  merits 
such  as  the  section  contemplates.  The  Asdstant  Collector  was  in 
error  in  holding  that  the  former  dedsion  vras  one  of  a  competent 
Court  determining  the  question  of  title,  but  this  error  on  his  part 
does  not  alter  the  character  of  the  order  which  he  passed.  The 
cases  noticed  by  tiie  Judge, — Bameshur  Rai  v.  Subhoo  Bm  (I), 
(1)  H.  C.      N.,  W.  P.,  1869,  P.  35,  lOth  AprU. 
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Bukhta  V.  Gmga  (1)— are  to  be  difitinguiehed  from  the  one  before 
UB.  They  were  cases  under  Aot]XIX  of  1863,  and  there  had  been 
an  adjudication  apparently  on  the  title,  but  the  procedure  observed 
had  been  irregular.  A  case  was  brought  to  our  notice  at  the  hear^ 
ing — Bar  Sahai  Mai  v.  Maharc^  Singh  (2) — ^that  was  also  a 
case  of  partition  made  under  Act  XTX  of  1863  and  the  same  re- 
marks apply  to  distinguish  it  from  the  case  before  us. 

I  would  reverse  the  decree  of  the  lower  Courts  and  remand  the 
case  to  the  Court  of  first  instance  for  trial  on  the  merits.  Costs  to 
abide  the  results 

Peabson,  J.— I  concur. 

Case  remanded. 


FULL  BENCH. 

Before  Sir  Bohert  Stuart,  Kt,,  Chuf  Justice,  Mr.  Jutsice  Pearson,  Mr, 
Justice  Spankie,  Mr.  Justice  Oldfield,  and  Mr.  Justice  Straight. 
MOHAN  LAL  (Plaihtiff)  v.  BAM  DIAL  and  anothbb  (Dbfbndakts)  * 

Act  X  of  1877  {Civil  Procedure  Code),s.  13 — Bes' judicata. 
Jf  sued  B  in  the  Court  of  the  Monsif  for  a  bond,  alleging  that  he  had 
satisfied  the  bond-debt,  and  for  a  certain  sum  which  he  alleged  had  been  paid 
by  him  to  Bin  excess  pf  the  bond-debt*  On  the  24th  NoTember,  1875,  the 
MonMf  haying  taken  an  account  and  found  that  Bs.  188-7-4  of  the  bond-debt 
were  still  due,  made  a  decree  dismissing;  the  suit  B  appealed  to  the  Subor- 
dinate JudgC)  who  on  the  16th  September,  1876,  finding  that  Bs.  620-2-2  of 
the  bond-debt  were  still  due,  affirmed  the  Munsif's  decree.  Jf  appealed  to 
the  High  Oourt  on  the  ground  that  an  appeal  by  B  did  not  lie  to  the 
Subordinate  Judge,  as  B  was  not  aggrieTed  by  the  Munsif's  decree.  The 
DiTision  Bench  before  which  the  appeal  came,  on  the  10th  August,  1877, 
holding  that  B  was  not  competent  to  appeal  to  the  Subordinate  Judge,  set 
aside  the  proceedings  of  the  Subordinate  Judge.  In  deciding  the  case  the 
Division  Bench  made  certain  obserrations  to  the  effect  that  the  account  be- 
tween the  parties  was  not  finally  setted,  but  might  be  taken  again  in  a  fresh 
suit.  In  November,  1877,  If  instituted  a  fresh  suit  against  B  to  recover  the 
bond  on  payment  of  Bs.  188-7-4,  the  sum  found  by  the  Munsif  in  the  former 
suit  to  be  due  by  him  to  B,  Held^  on  the  question  whether  the  finding  of 
the  Munsif  in  the  former  suit  was  final  and  conclusive  between  the  parties 

(1)  H.  a  B.,  N.-W.  P.,  1868,  p.  161.      (2)L  L.  B.,  2  All.,  294. 

*  Second  Appeal,  No.  1246  of  1878f  from  a  decree  of  Mirza  Abid  Ali  Beg, 
Subordinate  Judge  of  Mainpuri,  dated  the  27th  August,  1878,  affirming  a 
decree  of  Munshi  Bansi  Dhar,  Munsif  of  Mainpuri,  dated  the  28th  March, 
1878. 


18^ 

AsHOAS  Alz 
Shah 

V. 

Jhakda 
Mal. 


1880 
April  22. 
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1880  or  the  account  might  be  again  takeU)  that  that  finding,  being  a  finding  on  a 
MoH4N  Lal  substantially  in  issue  in  the  former  suit  which  iras  heard 

t7.  and  finally  decided  by  the  Munsif ,  was  final  and  conclusiye  between  the 
£am  Dial,  parties  and  the  account  could  not  be  again  taken. 

Held  also  that  the  ob8eryatir>n  of  the  Division  Bench  in  the  former  smt 
were  mere *' o5i^6r  dicta**  which  did  not  bind  the  Courts  disposing  of  the 
fresh  suit. 

This  was  a  reference  to  the  Full  Bench  by  a  Diyision  Bpnoh 
(  Spankie,  J.,  and'OLDFiELD,  J ).  The  facts  giving  rise  to  the  re- 
ference and  the  point  of  law  referred  appear  from  the  order  of 
reference  which  was  as  follows : 

Oldfiblb,  J.— -The  facts  of  this  case  are  stated  in  our  order  of 
remand  dated  the  19th  May,  1879.  The  plaintiff  entrusted  a  sum 
of  Es.  6,000  to  his  agent,  with  the  object  of  paying  oS  some  mort- 
gages, under  certain  bonds  due  to  the  defendants,  on  property  which 
plaintiff  had  purchased,  and  the  agent  was  directed  to  effect  mutation 
of  names.  The  agent  had  an  account  taken  with  the  defendant^ 
and  the  result  was  that  tlie  mortgage-debts  tmder  two  bonds  were 
held  to  be  satisfied  by  the  payment  of  the  above  money,  and  those 
bonds  were  returned  by  defendants,  and  the  property  mortgaged 
restored,  and  mutation  of  names  effected  in  plaintiff  s  favour,  bat 
a  third  bond  for  Es.  850,  dated  16th  February,  1869,  was  retained 
by  the  defendants,  a  balance  in  their  favour  being  found  due.  The 
plaintiff,  being  dissatisfied  with  his  agent's  acts  and  the  account 
taken,  instituted  a  suit  in  the  Court  of  the  Munsif  of  Mainpuri  to 
recover  the  said  bond  as  satisfied,  and  also  a  surplus  sum  of 
Bs.  20-15-7,  including  interest,  which  he  alleged  was  due  to  him  out 
of  the  sum  of  Bs.  6,000,  which  he  had  sent  by  his  agent  and  which 
had  been  paid  to  defendants.  The  Mimsif  dismissed  the  suit  on  24th 
November,  1875;  he  held,  after  going  into  the  accounts  on  all  the 
bonds  and  crediting  plaintiff  with  the  Bs.  5,000  which  he  had  paid, 
that  Bs.  188-7-4  were  still  due  by  the  plaintiff  to  the  defendants. 
The  defendants  appealed  and  the  Subordinate  Judge,  on  16th  Sep- 
tember, 1876,  while  a£Bnning  the  decree  dismissing  the  suit,  held 
that  Bs.  620-2-2  were  due  by  plaintiff  to  defendants.  A  special 
appeal  was  preferred  to  the  High  Court  by  the  plaintiff  who 
objected  that  the  defendants  could  not  appeal  from  the  Munmf  s 
decree  to  the  Subordinate  Judge.   The  High  Court  allowed  this 
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objection  and  set  aside  the  proceedings  in  the  Subordinate  Judge's  isso 
Court ;  they  remark  in  thier  judgment,  which  is  dated  the  10th  Mohan  Lal 
August,  1877  :    Inasmuch  as  the  suit  was  dismissed,  the  plaintifE  v. 
now  urges  in  special  appeal  that  the  defendants  could  not  appeal;  I^'^i- 
they  were  not  aggrieved  by  the  flecree,  but  by  the  Munsif 's  judg- 
ment on  a  particular  issue  collateral  to  the  issue  decided  by  the 
decree.    We  must  allow  the  force  of  the  objection.   It  ia  to  be 
regretted  that,  if  the  parties  are  again  obliged  to  come  into  Court, 
the  account  must  be  again  taken,  and  the  plaintiff's  suit  might  and 
should  have  been  so  framed  as  to  avoid  this ;  but  as  it  was  framed, 
the  plaint  merely  claiming  to  get  back  ike  bond  for  Es.  850^  the 
Munsif  properly  passed  a  decree  simply  dismissing  the  suit,  and  it 
was  not  competent  to  the  defendants  to  present  an  appeal  from 
that  decree, — Pan  Kooer  v.  Bhugwant  Kooer  (1).   We  must  set 
aside  the  proceedings  in  the  Subordinate  Judge's  Court,  but  as 
the  plea  was  not  taken  in  that  Court  and  the  frame  of  the  suit  has 
led  to  the  unsatisfactory  result  that  the  account  has  not  been  finally 
settled,  we  order  each  party  to  bear  his  own  costs  in  the  lower 
appellate  Court  and  in  this  Court.'* 


The  plaintifE  has  now  instituted  the  present  suit  in  the  Court 
of  the  Munsif  of  Mainpuri  for  recovering  the  same  deed,  by  pay- 
ment of  the  sum  which  the  Munsif,  in  the  former  suit,  found  to  be 
still  due  by  him.  The  Munsif  dismissed  the  suit  on  the  ground 
that  he  had  no  jurisdiction  with  reference  to  the  value  of  the  daim. 
On  appeal  to  the  Subordinate  Judge,  he  disallowed  this  ground  of 
dismissal,  but  dismissed  the  suit  on  another  ground,  namely,  that 
the  plaintiff  was  bound  by  the  act  of  his  agent,  when  he  settled 
the  accounts  with  the  defendants.  The  plaintiff  has  preferred  a 
second  appeal  before  us,  and  considering  that  the  Subordinate 
Judge  had  not  properly  tried  the  issues  which  he  had  laid  down 
for  trial,  as  to  whether  the  agent  acted  within  the  scope  of  his  au- 
thority and  whether  his  acts  were  collusive,  we  remanded  the  case 
with  directions  that  he  should  re-try  those  issues.  The  Subordi- 
nate Judge  has  now  found  that  there  was  no  dear  authority  given 
for  adjusting  the  account  of  the  mortgage-debt. 

(1)  H.  C.  E.,  N.-W.  P.,  1874,  p.  19. 
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1880  We  aooept  this  finding  and  at  the  same  time  observe  that,  nn- 
JdoHAH  Lal  oircumstanoes,  the  plaintiff  wonld  be  at  liberty  to  set  adde 

V,  the  adjustment  of  the  account,  if  he  could  show  mistake  or  fraud. 
Bam  Dial,  another  question  is  raised  in  the  appellant's  third  ground  of 
appeal,  namely,  that  the  Munsif  in  his  judgment  dated  24th  No- 
Tember,  1875,  has  decided  that  a  sum  of  Rs.  188-7-4  is  due  by 
plaintiff  to  defendants,  after  account  was  taken,  on  the  several 
mortgage-bonds,  and  that  this  decision,  which  was  not  set  aade 
when  the  decision  of  the  Subordinate  Judge  in  appeal  from  it  was 
set  afflde  by  the  High  Court,  by  their  judgment  dated  the  10th 
August,  1877,  is  final  and  condusive  on  the  matter  between  the 
parties,  and  the  account  cannot  be  re-opened,  notwithstanding  any^ 
thing  said  to  the  contrary  in  the  judgment  of  this  Court  dated  the 
10th  August,  1877. 

We  think  it  desirable  that  this  question  be  referred  for  the 
opinion  of  the  Full  Bench  of  the  Court  and  we  refer  it  acoordingly. 

Faudit  Ajudhia  Nath  and  Nand  Lal^  for  the  appellant 

The  Junior  Oovemmeni  Pkader  (Babu  Dwarka  Natk  Banarjt) 
and  Munshi  Sanuman  Proiod^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  : 

Stuart,  C.  J. — On  full  consideration  of  this  case  and  of  flie 
former  appeal  which  was  disposed  of  by  Turner,  J.,  and  myself  I 
am  not  prepared  to  dissent  from  the  conclusion  arrived  at  by  my 
colleagues.  I  am  always  unwilling  to  prevent  the  re-opening  of 
an  account  where  any  material  error  can  be  shown,  and  I  am  not 
clear  that  s.  13  of  the  Procedure  Code  would  bar  such  a  proceeding 
in  the  present  case,  but  the  inconvenience  of  again  opening  up  sudi 
an  account  as  this  would  be  so  great  and  the  result  so  uncertain 
(in  no  event,  I  believe,  material)  that  I  feel  quite  willing  that  the 
case  should  be  decided  according  to  the  opinions  recorded  by  the 
other  members  of  the  Cour. 

PfiABSON,  J. — The  remark  of  the  High  Court  Bench  in  ihe 
judgment  of  the  10th  August,  1877,  that  if  the  parties  are  again 
obliged  to  come  into  Court,  the  account  must  be  again  taken 
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moflty  in  mj  opinion,  be  regarded  as  a  mere  obiter  dictum  which  1880 

•doeB  not  bind  the  Conrts  disposing  of  the  present  suit.  Mohan 

*      .  .  . 
I  am  farther  of  opinion  that  the  Monsif  s  finding  in  the  for-  Bam  Dial 

mer  soit  that  Bs.  188-7-4  was  due  by  the  plaintiff  to  the  defendants 
was  a  finding  on  a  matter  directly  substantially  in  issue  be- 
tween the  parties  in  that  suit,  and  has  become  final.  In  that  suit 
not  only  was  the  reoovery  of  the  bond  claimed  on  the  ground  that 
the  bond-debt  had  been  discharged,  but  Es.  20-15-7  were  also 
claimed  as  having  been  over-paid,  and,  for  tiie  purpose  of  disposing 
of  the  latter  claim,  it  was  necessary  to  determine  by  taking  accounts 
whether  Es.  20-15-7  as  claimed  were  due  to  the  plaintiff  or 
whether  on  the  contrary  as  pleaded  by  the  defendants  a  larger  sum 
was  due  to  them. 

Spankie,  J. — I  am  disposed  to  hold  that  the  account  cannot 
now  be  re-opened.  On  looking  into  the  former  case  it  seems  clear 
that  the  state  of  the  accoimt  was  really  in  issue.  The  plaintiff 
could  not  under  any  circumstances  claim  the  return  of  the 
mortgage-bond;  if  there  were  still  any  sum  due  under  it,  and  the 
defendants  had  contended  that  the  entire  sum  had  not  been  paid  off. 
As  this  contention  referred  to  the  particular  deed  which  the  plaintiff 
sued  to  recover,  the  question  whether  the  money  had  been  paid  or 
not  had  to  be  determined. 

It  is  to  be  regretted  perhaps  that  a  remark  in  the  judgment  of 
this  Court  in  the  former  case  has  induced  the  defendants  to  contend 
that  the  accounts  are  still  open  and  can  be  gone  into  again.  But 
the  wording  of  s.  13  as  amended  is  peremptory.  I  would,  there- 
fore, say  that  the  account  was  settled  by  the  Munsif  s  judgment 
of  the  24th  November,  1875,  and  cannot  be  re-opened. 

Oldfield,  J. — ^It  appears  clear  to  me  that  the  decision  of  the 
Munsif  dated  24th  November,  1876,  has  never  been  set  aside  and 
that  it  has  finally  decided  that  a  sum  of  Es.  188-7-4  was  due  by 
plaintiff  to  defendants  on  the  several  mortgage-bonds,  and  I  hold 
that  the  accounts  cannot  now  be  re-opened. 

The  plaintiff  in  the  former  suit  averred  that  a  debt  due  to 
defendants  onthoBe  bonds  had  been  satisfied ;  and  he  sought  to  have 
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1880  of  those  bondfi  returned  to  him  and  to  reeover  a  sum  of 

Mohan  Lal  20-15-7,  including  interest,  due  to  him  after  satisfaction  of  the 
V.  debt  due  on  the  bonds.  The  defendant  pleaded  that  a  large  sum  of 
money  was  still  due  to  him  on  the  bonds.  The  question  as  to  what 
was  the  unpaid  balance  was  necessarily  on  these  pleadings  directly 
and  substantially  in  issue  between  the  parties,  and  the  deoiaon 
on  it  has  become  final  and  cannot  be  re-opened  in  a  fresh  suit. 

I  am  altogether  unable  to  agree  in  the  remarks  made  by  the 
learned  Judges  in  their  order  dated  10th  August,  1877,  in  second 
appeal  in  that  case,  that  the  accounts  could  be  re-opened  in  a  freah 
suit ;  and  obviously  those  remarks  cannot  amount  to  a  judicial 
determination  that  the  accounts  might  be  re-opened,  for  that  was  a 
point  which  could  only  be  determined  judicially  at  the  hearing  of 
any  fresh  suit  which  might  be  brought  and  by  the  Court  deciding 
such  suit.  Moreover,  holding  as  the  learned  Judges  did  that  no 
appeal  lay  from  the  Munjdf  s  judgment,  they  were  powerless  to 
make  any  decision  on  the  merits  of  the  case. 

Straight,  J. — I  am  of  opinion  that  the  objection  raised  by  the 
plaintiff-appellant  in  his  third  ground  of  appeal  should  prevail,  and 
that  the  finding  of  the  Munsif  of  the  24th  November,  1875,  is  a 
bar  to  the  defendants  re-opening  the  accounts  between  themsetves 
and  the  plaintiff.  The  claim  of  the  plain^  in  his  original  suit 
was  to  recover  the  bond  for  Bs.  850,  and  to  recover  the  Bs.  20-15-7 
which  he  alleged  had  been  improperly  paid  by  his  agent  in  ezoesB 
of  the  amount  due  from  him  to  the  defendants  for  redemption  of 
the  bond.  Two  specific  heads  of  daim  were  therefore  included  in 
his  plaint,  both  of  which  the  defendants  were  called  upon  to  answer 
or  in  default  judgment  must  have  passed  against  them.  As  to  the 
Es.  20-16-7,  not  only  did  they  deny  it  was  due,  but  they  alleged 
a  much  larger  amount  was  owing  to  them  by  the  plaintiff.  Here 
therefore  was  a  matter  alleged  by  the  plaintiff  and  expressly  denied 
by  the  defendants,  in  respect  of  which  the  relief  asked  by  <he 
plaintiff  was  refused  him,  and  not  only  that,  for  the  decree  went 
on  to  state  that  Bs.  188.7-4  was  due  and  owing  from  the  plaint- 
iff to  the  defendants.  The  judgment  of  the  Munsif  was  final 
except  in  so  far  as  he  could  have  altered  it  on  review,  and  equally 
so  that  of  the  lower  appellate  Court  until  it  was  disturbed  by  the 
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decision  of  this  Court)  which  had  the  effect  of  restoring  the  Mun-  1^80 
sif  8  findings  and  his  determination  of  the  whole  case.  The  state  of 
thelitigation^  theo^  was  that  the  plaintiffs  claim  was  dismissed,  and  he 
Was  decreed  to  owe  the  defendants  Rs.  188-7-4.  With  great  respect 
to  the  two  learned  Judges  who  decided  the  former  appeal  to  this 
Coatt,  it  Would  appear  as  if  they  had  entirely  lost  sight  of  the 
second  head  of  the  plaintiff^s  claim  and  the  provisions  contained  in 
8.  216  of  the  Civil  Procedure  Codcj  so  fat  as  they  afFocted  the  plea  put 
forward  by  the  defendants.  Moreover,  it  appears  to  me  that  the 
terms  of  s.  43  of  Act  X  of  1877  were  imperative  upon  the  plain- 
tiff, in  suing  for  the  recovery  of  the  bond,  to  claim  the  Rs.  20-15*7, 
for  that  was  directly  involved  and  had  reference  to  the  questioii 
whether  the  bond  had  or  had  not  been  satisfied.  1  take  it  to  be 
a  well-established  principle  that,  unless  there  is  any  specific  provi- 
sion prohibiting  a  plaintiff  from  joining  causes  of  action,  he  is  bound 
to  do  so  when  they  accrue  at  the  same  time  and  in  respect  of  the 
same  subject-matten  For  a  defendant  is  not  to  be  subjected  to  the 
Unnecessary  expense  and  annoyance,  either  of  defending  or  bring- 
ing a  second  suit,  when  all  matters  in  difference  between  himself  and 
B  plaintiff  can  be  disposed  of  in  one.  The  state  of  the  pleadings 
was  such  in  the  original  suit  between  the  now  appellant  and  res- 
pondents, that  the  whole  of  the  monetary  dealings  and  accounts 
between  them  were  opened  up  and  evidence  was  taken  and  full 
consideration  given  to  the  proofs  put  forward  on  the  one  side  and 
on  the  othen  In  the  result  the  Munsif  decreed  Rs.  1 88-7-4  to  be 
due  and  owing  by  the  plaintiff  to  the  defendants,  and  the  latter 
appealed  to  the  lower  appellate  Court,  with  the  result  that  the  full 
amount  of  their  counter-claim  was  admitted  by  the  Judge,  It  is  be- 
side the  question  now  before  me  to  criticise  the  decision  of  the 
learned  Chief  Justice  and  Turner,  J.,  the  effect  of  which  was  to 
leave  the  defendants  entitled  only  to  what  the  Munsif  had  decreed 
them.  The  plaintiff  has  accepted  the  Muusifs  finding  as  binding 
on  him 9  and  has  tendered  the  Rs.  188-7-4  to  the  defendants,  who 
have  refused  to  accept  it.  Hence  the  present  suit.  The  remarks 
made  by  the  two  learned  Judges  in  their  judgment  which  are  set  out 
in  the  reference  to  the  Full  Bench  are  mere  "  obiter  dictaj*  and  can 
have  no  force  or  effect  to  alter  the  legal  rights  and  disabilities  of 
the  parties. 
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Befofi  Mr,  Jvttice  Pearson  and  Mr.  Jmiice  Straight, 
TEJ  SINGH  (Plaintiff)  t>.  GOBIND  SINQU  and  others  (Defendaht8%» 
Sale  in  Execution  of  decree— Pre  emption — Act  X  of  \Q77  (jCivil  Procedure  Code)^ 


A  co-sharer  in  andirided  immoveable  property  of  which  a  share  is  sold  in  the 
execution  of  a  decree  does  not,  under  s  310  of  Act  X  of  1877.  acquire  the  righl 
of  pre-emption  as  against  a  stranger  to  whom  such  share  has  been  knocked  down,  hy 
merely  asserting  such  right  at  the  time  of  sale,  and  fulfilling  the  conditions  uf  sale 
required  by  ss.  306  and  307  of  that  Act.  He  must  bid  at  the  sale  and  as  high  as 
the  stranger  before  he  can  acquire  a  right  of  pre-emption  under  that  section. 

On  the  21st  January,  1878,  two  shares  of  an  undivided  share  of 
a  village  called  Jarara  were  put  up  to  auction-sale  in  the  execo- 
tion  of  a  decree,  and  were  purchased  by  the  defendants  in  this  suit 
At  the  time  of  sale  the  plaintiflF  in  this  suit,  who  was  a  co-sharer  in 
such  undivided  share,  asserted  his  right  of  pre-emption  in  respect 
of  the  property  sold ;  and  he,  as  well  as  the  defendants,  paid  the 
deposit  required  by  s.  306  oi  Act  X  of  1877,  and  the  full  amount 
of  the  purchase-money  as  required  by  s.  307  of  that  Act.  The 
plaintiff  did  not  bid  at  all  for  the  property  at  the  sale.  The  Court 
executing  the  decree  rejected  the  plaintiff's  claim  to  pre-emption 
and  confirmed  the  sale  in  favor  of  the  defendants.  The  plaintiff 
thereupon  brought  the  present  suit  against  the  defendants  to 
establish  his  right  of  pre-emption  under  s  310  of  Act  X  of  18'/7  ia 
respect  of  the  property.  The  Court  of  first  instance  gave  him  a  decree. 
On  appeal  by  the  defendants,  the  lower  appellate  Court  held  thai 
the  suit  was  not  maintainable  and  dismissed  it,  its  reasons  for  so 
holding  being  as  follows :  In  the  view  of  the  appellate  Court  the 
meaning  and  substance  of  s.  310,  Act  X  of  1877,  are  not  those  thai 
the  Coart  of  first  instance  has  described;  on  the  contrary,  the  appel- 
late Court  is  of  opinion  that  the  aim  and  substance  of  that  section  is 
merely  this,  viz.y  that  the  share-holder  ought  also  to  bid  at  auction, 
and  that,  if  the  amount  of  the  last  bid  by  a  stranger  and  the  share- 
holder is  the  same,  preference  of  purchase  should  be  given  to  the 

♦  Second  Appeal,  No.  1142  of  1879,  from  a  decree  of  ManWi  Parid-od-dia 
Ahmad,  Siibord  njite  Judge  of  Ali^arh,  dnted  the  11th  Julv,  1879.  reversicga 
decree  of  Muosbi  Mata  Prasad,  Munsif  of  Akiabad,  dated  the  22iid  April,  1879* 
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share-holder;  that  is  to  say^  if  the  amounts  bid  by  the  stranger  and 
tlio  share-holder  at  auction  be  equal,  it  shall  be  knocked  down  to 
the  shrtre-holder.    The  rule  as  to  th«  right  of  pre-emption  in  pattidari 
villages  which  was  fixed  under  s.  14,  Act  XXIII  of  18G1,  with  a 
view  to  assimilating  it  to  Act  I  of  1841,   has  been  annulled  by  this 
section:  and  since  it  is  admitted  that  tha  plaintiff  made  no  bid 
at  auction,  the  defendant  alone  having  bid,  and  the  officer  con- 
d acting  the  sale  knocked  the  same  down  to  the  bid  of  the  latter, 
the  plaintiff  under  suoh  circunistances  is  in  no  way  entitled  to 
bring  a  suit  in  the  Civil  Court  on  the  ground  of  pre-emptive  right 
by  virtue  of  his  having  filed  an  application  for  pre-emption  before 
the  officer  conducting  the  sale  on  the  date  of  the  sale,  and  having 
paid  earnest-money,  and  having  paid  the  rem  under  of  the  pur- 
chase-money within  the  period  of  fifteen  days,  and  for  the  Court 
to  have  made  a  decree  for  maintenance  of  pre-emptive  right." 

The  plaintiff  appealed  to  the  High  Court. 

Babu  Jogiodro  Nath  Chaudhrij  for  the  appellant. 

Pandit  Bishawbhar  Nath^  for  the  respondents. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.^) 

was  delivered  by 

Pkauson,  J. — The  construction  put  by  the  lower  appellate 
Court  on  the  terms  of  s.  310,  Act  X  of  1877,  appears  to  us  to  be 
correct.    The  appeal,  therefore,  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

FULL  BENCH. 


Before  Sir  Robert  Stuart,  Ku,  Chief  Justice,  Mr.  Justice  Pennon,  Mr,  JusUce 
Spankie,  Mr.  Justice  CHdfield,  and  Mr.  Justice  Straight, 

LACHBiAN  DAS  (Plaxwtipf)  v.  DIP  CHAND  (DerENDAiiT).* 
Optional  and  compulsory  registration^ Act  VIII  of  1871  (Registration  Aci)^ 
Act  III  of  1877  (/tegistraiion  Act),  s.  60 —Act  I  of         (General  Clauses 
Act)f  s.  Q-^  Registered  and  unregistered  document. 

Held,  in  the  case  of  adocament  executed  while  Act  VIII  of  1371  wm  i'b  loree^ 
the  re;  istration  of  which  nader  that  Act  waR  optioual^  and  which  was  iiot  registered 

•Second  Appeal,  No  402  of  1879,  from  a  decree  of  H.  G.  Keeiie,  Ks^ 
Judge  of  Agra,  dated  the  10th  January,  1879,  modifying  a  decree  of  MaulTi  konir* 
ttd-dia,  Maosif  of  Jalesar,  dated  the  22nd  Noyember^  1878. 


1880 


Tjej  Singh 

V. 

GOBIftD 
SlNQH. 


1880 
April  23L 
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1880  tbereonder  hud  of  a  docament  execoted  after  Act  III  of  1877  had  come  iota 
'  force,  the  regi«tration  of  which  under  that  Act  was  compolaorjy  and  whk^  was 

Laohmar      gistered  thereunder,  both  documents  relating  to  the  same  property,  that  under  tha 

provisions  of  s,  50  of  Act  III  of  1877  the  registered  docameot  took  effect  as 
Dip  Cuand.    regards  snch  property  agains;  the  unregistered  document,  the  proTitiona  ol  a.  6  of 

Act  I  of  1868  not  withstanding. 

Thr  plaintiff  in  this  snit  claimed  to  recover  Bs.  82-2-3  on  two 
bonds  dated  respectively  the  11th  June,  1875,  and  the  24th  July, 
1876,  by  the  sale  of  the  property  hypothecated  in  such  bond& 
The  bond  dated  the  11th  June,  1875^  was  for  Rs,  25,  payable  on 
demand  with  interest  at  the  rate  of  Rs.  2-H-O  per  cent  per  menaem. 
The  bond  dated  the  24th  July,  1876,  was  for  Rs  21,  payable  on 
demand  with  similar  interest.  Neither  of  the  bonrls  were  register- 
ed. The  defendant  Dip  Uhand,  to  whom  tlie  other  defendants 
had  transferred  the  property  hypothecated  in  these  bonds,  under  a 
deed  of  sale,  dated  the  13th  July,  1 878,  contended  that  the  deed 
of  sale,  being  duly  registered  under  Act  III  of  1877,  took  effect  as 
regards  the  property  in  suit  as  against  the  unregistered  bonds. 
The  Court  of  first  instance  did  not  determine  this  contention,  bnt 
gave  the  plaintiff  a  decree  in  respect  of  the  property.  The  lower 
appellate  Court  allowed  the  contention,  having  regard  to  s.  50,  Act 
III  of  1877,  and  reversed  the  decree  of  the  Court  of  first  instaooe 
80  far  as  it  affected  the  property. 

On  appeal  by  the  plaintift  to  the  High  Court  it  was  contended 
on  his  behalf  that  Act  VIII  of  1871,  and  not  Act  III  of  1877,  was 
applicable  and»  inasmuch  as  under  the  farmer  Act  the  registration 
of  the  deed  of  sale  was  compulsory  while  the  registration  of  the  bonds 
was  optional,  the  former  instrument  did  not  take  effect  as  regards 
the  property  in  suit  as  against  the  latter  instruments.  The  Divi- 
sion Bench  (Stuart,  C.  J.,  and  Oldfield,  J.,)  before  which  the 
appeal  came  for  hearing,  having  regard  to  the  fact  that  there  were 
conflicting  rulings  of  the  Calcutta  and  Allahabad  High  Courts,— 
Oghra  Singh  v.  Ablakhi  Kooer  (1);  S.  A.  1196  of  1878,  decided 
the  5th  August,  1879,  (2)— referred  to  the  Full  Bench  the  follow- 
ing  question ^  Whether  the  provisions  of  s.  50,  Act  III  of  1877, 
apply  to  give  effect  to  the  defendant's  registered  deed  against 
(1)  1.  L.  n  ,  4  Calc,  53«,      (2)  Unteported. 
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plaintifTs  deeds,  so  as  to  prevent  the  plaintiff  enforcing  his  mort- 
gage against  the  property  bought  by  defendant.'* 

Miinshi  Hanuman  Ptasadj  for  the  appellant. 

The  respondent  did  not  appear. 

The  following  judgments  were  delivered  by  the  Full  Bench  : — 

Stuart,  C.  J.— There  cannot  be  the  least  doubt  or  difficulty  as 
to  the  meaning  and  application  of  s.  50,  Act  III  of  1877,  to  such  a 
case  ai^  the  present.  I  have  held  that  opinion  ever  since  that  Act 
came  into  operation,  and  I  lately  gave  effect  to  it  in  a  judgment 
on  a  Division  Bench,  not  then  anticipating  the  present  reference. 
As  to  s.  6  of  the  General  Clauses  Act,  it  is  idle  to  contend  that  it 
has  any  bearing  whatever  in  such  a  case  as  this. 

Pearson,  J. — S.  50,  Act  III  of  1877,  declares  that  registered 
documents  relating  to  land  of  which  registration' is  optional  shall 
take  effect  against  unregistered  documents;  and  the  word  ^^unre- 
gistered is  defined  in  the  explanation  thereunder  to  mean,  in 
cases  where  the  document  is  executed  after  the  first  day  of  July, 
1871,  not  registered  under  Act  VIII  of  1871  or  the  Act  of  1877. 
That  definition  appears  to  me  to  preclude  and  negative  the  view 
that  an  unregistered  document  of  1876  could  be  protected  by  s.  6, 
Act  1  of  1868,  from  being  affected  by  s.  50.  Act  III  of  1877. 
Whether  such  a  view  could  be  maintained  was  stated  to  be  the 
point  for  consideration. 

Spankib,  J.  —In  reply  I  would  say  that  the  provisions  of  s.  50, 
Act  III  of  1877,  do  apply  to  this  case.  I  do  not  think  that  s.  6 
of  the  General  Clauses  Act  would  apply  to  a  case  of  this  nature. 

Oldfibld,  J. — The  registration  of  the  plaintiff's  deeds  is 
optional,  and  by  s.  50  of  Act  VIII  of  1871,  which  was  in  force  at 
the  time  they  were  executed,  tliey  wouid  take  effect  in  preference  to 
Buch  a  deed  as  that  of  the  defendant  though  registered,  since  the 
registration  of  the  latter  is  compulsory. 

By  the  terms  of  s.  50,  Act  III  of  1877,  however,  every  regis- 
tered document,  whether  its  registration  be  compulsory  or  optional, 
shall  take  effect  against  every  unregistered  document  relating  to 
the  same  property^  and  hence  the  defendant's  document  executed 
since  the  Act  came  into  force  will  now  take  effect  in  preference  to  the 
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plaintiff's.  The  effect  upon  the  plaintiff's  is  of  course  that  a  document, 
which  was  perfectly  valid  and  effective  at  the  time  it  was  executed 
against  any  such  registered  document  as  that  of  defendant  which 
might  subsequently  be  executed,  has  now  become  ineffectual  against 
such  a  document. 

I  was  at  first  inclined  to  consider  that  the  Legislature  could 
not  have  intended  such  a  result,  particularly  as  no  provision  is 
made  for  enabling  parties  to  register  within  a  reasonable  time  those 
unregistered  documents  affected  for  the  first  time  by  the  provisions 
of  the  new  Act ;  and  I  was  inclined  to  think  that  the  right  of 
persons  circumstanced  like  the  plaintiff  might  be  saved  by  the 
provisions  of  s.  6,  General  Glauses  Act,  whereby  the  repeal  of  any 
Statute,  Act,  or  Regulation  shall  not  affect  anything  done  before  the 
repealing  Act  shall  have  oome  into  operation.  But  a  careful 
examination  of  a.  50  and  the  explanation  annexed  to  it  has  satisfied 
me  that  the  application  of  s.  6  of  the  G-eneral  Clauses  Act  will  noi 
save  plaintiff s  document  from  being  affected  by  the  provisions  of 
8,  50,  for  Act  III  of  1877  does  more  than  merely  repeal  Act  VIII 
of  1871.  It  contains  in  s.  60  an  express  provision  by  which  all 
unregistered  documents  executed  at  the  time  the  former  laws 
referred  to  in  the  section  were  in  force  are  to  be  defeated  by  all 
registered  documents  of  the  nature  of  those  mentioned  in  the 
section.   I  would,  therefore,  answer  the  reference  in  the  affirmative. 

STRAionT,  J. — It  appears  to  me  that  s.  50  of  the  Registration 
Act  of  1877  is  conclusive,  and  that  the  defendant's  registered  deed 
takes  precedence  of  the  plaintiff  s  unregistered  bonds. 


APPELLATE  CIVIL. 

Btfort  Mr,  Justice  Pearson  and  Mr,  Justice  Oilfield, 

GHULAM  MUSTAFA  (PLAI^alFP)  v.  HURMAT  ard  aiiothbr  ( DarBiTDAiiTs).* 
Muhammadan  Law '^Gift'^  Power. 

Held  that  the  proyisions  of  the  ^fuhtm(l)a'lao  law  applicable  to  gifts  made  bj 
pi'rsoDs  labouring  ancler  a  fatal  disease  do  not  apply  tv>  a  so^uUled  gift  made  in 
liea  of  a  dower-debt,  which  is  really  of  the  natare  of  a  anle. 

*  Second  Appeal,  No.  1286  of  1S79,  from  a  decree  of  Maolri  Abdal  Qayiun 
Khan,  Hobordinate  Judge  of  Bareilly,  dated  the  14th  August,  1379,  affirming  a 
djecree  of  Shah  Ahmad-uilah,  Muntif  of  Barelll/,  dated  the  30th  May,  1879« 
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Thb  plaintiff  in  this  suit  claimed  under  a  deed  of  Bale  possession  ^^^^ 
of  a  five-biswansi  share  of  a  village  called  Benipur,  on  payment  of  ghulam 
Rs.  52-8-0,  being  the  dower-debt  due  to  the  defendant  Hurmat  by  Mustafa 
her  deceased  husband,  Nur  Muhammad.  The  property  in  suit  was  HiniMAt. 
a  portion  of  a  ten-biswas  share  of  Benipur  which  had  belonged  to 
Nur  Muhammad,  who  died  on  the  25th  August,  1875.  On  the  21st 
August,  1875,  or  four  days  before  his  death,  Nur  Muhammad  exe- 
cuted a  deed  of  gift  transferring  his  ten-biswas  share  of  Benipur 
to  the  defendant  Hurmat.  The  consideration  for  this  transfer  pur- 
ported to  be  Rs.  1,600,  being  part  of  a  sum  of  Rs.  2,500  which  was 
alleged  to  be  due  by  him  to  his  wife  on  account  of  dower.  Under 
this  transfer  the  defendant  Hurmat  obtained  possession  of  the  share. 
On  the  11th  February,  1879,  the  defendant  Ali  Ahmad,  asserting 
himself  to  be  the  owner  of  seven  biswas  and  a  half  out  of  the  ten 
biswas  share,  by  inheritance  from  Nor  Muhammad,  executed  the 
deed  of  sale  in  favour  of  the  plaintiff  under  which  he  claimed,  trans- 
fering  five  biswansis  of  the  property  to  him.  The  plaintiff  con- 
tended that  the  deed  of  gift  executed  by  Nur  Muhammad  in  favour 
of  the  defendant  Hurmat  was  invalid,  since  it  had  been  executed 
when  Nur  Mnh»mmad  was  suffering  from  a  fatal  disease,  and  con- 
sequently, according  to  Muhammadan  law,  when  he  was  incapable 
of  transfering  his  property.  Both  the  lower  Courts  found  as  a  fact 
that  the  deed  of  gift  was  executed  by  Nur  Muhammad  while  in  full 
possession  of  his  senses,  and  held  that  the  Muhammadan  law 
applicable  to  gifts  made  by  a  person  labouring  under  a  fatal  disease 
did  not  apply  to  a  gift  made  in  consideration  of  a  dower-debt. 

On  appeal  to  the  High  Court  the  plaintiff  again  contended  that  the 
gift  the  defendant  Hurmat  was  invalid  according  to  Muhammadan 
law,  having  been  made  while  the  donor  was  suffering  from  a  fatal 
disease, 

Munshis  ffanuman  Prasad  and  Sukh  Ram,  for  the  appellant. 
Mr.  Conlan  and  Mir  Zahur  Busain,  for  the  respondents. 

The  judgment  of  the  Court  (PjbaEson,  J.,  and  Oldfibld^  J.^)  was 
delivered  by 

Pearson,  J. — The  provisions  of  the  Muhammadan  law  applica- 
ble to  gifts  made  by  persona  labouring  under  a  fatal  disease  do  nol 
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apply  to  a  so-called  gift  made  in  lieu  of  a  dower-deht,  which  is 
really  of  the  nature  of  a  sale.  Case  No.  21  in  Mactiaughten's  Prece- 
dents of  marriage,  dower,  divorce,  and  parentage  is  on  all  fours  with 
the  present  case  and  entirely  supports  the  decision  of  the  lower 
Courts.  The  just  claims  of  the  heirs  are  not  interfered  with  by  the 
payment  of  debts  whioh  must  be  paid  before  the  heirs  can  enter 
upon  the  inheritance*  The  lower  Courts  have  found  on  the  evidence 
that  the  executant  of  the  deed  in  question  in  the  present  .case  was 
in  his  sound  senses  when  he  executed  iho  deed  ;  and  from  the 
medical  evidence  it  is  doubtful  whether  he  was  then  labouring 
under  the  disease  which  caused  his  death  shortly  afterwards.  The 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  dUmu$ed. 


1880  Before  Mf  Justice  Pearson  and  Mr.  Justice  Stfaigki, 

AprU  28. 

^  BHAGWaN  PRASAD  (JoDOMBNT  DSBtoR)  0.  SBEO  SAHAl  (Dmrbs  holdeb)» 

Execututn  of  decree-- Act  X  of  1877  {Citil  /'rocedufe  Code),  s.  32«. 

S.  d26  of  Act  X  of  1877  does  DOt  apply  to  a  decree  which  directs  the  sale  of 
land  or  of  a  share  la  land  iti  pursuance  of  a  contract  speciflcally  affecting  the  same. 
The  Court,  therefore,  cannot  authorife  the  OoUector  to  stay  the  sale  in  sndia  ease 
under  s.  826. 

The  decree  in  this  case,  bearing  date  the  16th  Attgnst,  1878, 
had  been  made  in  a  snit  on  a  bond  for  the  payment  of  certain  monejr 
charging  certain  land  paying  revenae  to  Government  with  snch 
payment  Amon^r  the  reliefs  asked  for  in  the  suit  was  the  sale  of 
such  land  for  the  satisfaction  of  the  bond<^debt.  The  decree  direc- 
ted, inter  aiia,  the  sale  of  such  property  in  satisfaction  of  such  debt. 
The  property  having  been  attached  in  the  execution  of  the  decree, 
the  Collector,  with  reference  to  s.  326,  Act  X  of  1877,  represented 
to  the  Subordinate  Judge,  the  Court  executing  the  decree,  by  a 
proceeding  dated  the  17th  December,  1878,  that  the  sale  of  the  land 
was  objectionable,  and  that  the  decree  might  be  satisfied  by  instal- 
ments within  eight  years  by  a  lease  of  the  land  for  that  term  ;  and 
asked  the  Subordinate  Judge  to  postpone  the  sale  of  the  land  which 
was  fixed  to  take  place  on  the  20th  December,  and  to  authorize  him 

*  Second  Appeal,  No.  25  of  1880,  from  an  order  of  J.  H.  Prinsep,  Esq ,  Jadg« 
of  Cawnpore,  duted  the  19th  January.  1880,  reversing  an  order  of  Baba  Bam  Kali 
Chaudhri,  Subordinate  Judge,  dated  the  11th  March,  1879. 
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to  provide  for  the  satisfaction  of  the  decree  in  the  manner  recommen-  ^^80 


ded  by  him.    The  Subordinate  Judge  accordingly  postponed  the  b„^q^^ 

sale,  and  on  the  11th  March,  1879,  made  an  order  sanctioning  the  Pbasad 

Colleotor's  recommendation.    On  appeal  by  the  decree-holder  from  Sbeo  Sihai. 
this  order,  the  District  Judge  set  it  aside^  having  regard  to  the  case 
of  Womda  Khanum  v.  Rajroop  Koer  (1). 

The  judgment-debtor  appealed  to  the  High  Court,  contending 
that  there  was  nothing  in  s.  326  of  Act  X  of  1877  confining  its  pro- 
visions to  money-decrees. 

Manshis  Hanuman  Prasad  and  Bam  Prasad,  for  the  appellant. 

Pandit  Ajudhia  Nathy  for  the  respondent 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.,) 
was  delivered  by 

Pearson,  J. — Reading  s.  326  with  s.  322  of  the  Code,  we  are 
of  opinion  that  the  lower  appellate  Court's  order,  referring  to  a 
decree  which  directs  the  sale  of  immoveable  property  in  pursuance 
of  a  contract  specifically  affecting  the  same,  is  right;  and  we  there- 
fore dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Before  Sir  Robert  Sttuurt,  Kt,  Chief  Justice,  and  Mr.  Justice  Straight. 

MUMFORD  (Plaintiff)  v  PEAL  awd  another  (Defendants).*" 

Bond'^  Waiver— Act  IX  of  1871  {Limitation  Act),  sch.  ii,  art.  75— Cavxe  of  Action. 

The  mere  acceptance  bj^he  obligee  of  a  bond  payable  by  instalments,  ivhich 
provides  that  in  case  of  failure  to  pay  one  or  more  instalments  the  whole 
amonnt  of  the  bond  due  shall  become  payable,  of  instalments  after  default  does 
not  constitute  a  *'  waiyer/'  within  the  meaning  of  art  75,  sch.  ii,  of  Act  IS  of 
1871,  of  the  obligee's  right  to  enforce  such  proyision. 

In  the  case  of  siich  a  bond  the  canse  of  action  arises  on  the  first  default,  and 
lindtation  runs  from  the  date  of  sach  default. 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  Straight,  J. 

(1)  I.  L.  R ,  8  Calc,  335. 
•  Second  Appeal,  No.  912  of  1879,  from  a  decree  of  H.  T/UBhington,  Esq., 
^^dge  of  Allahabad,  dated  the  18th  April,  1879,  affirming  a  decree  of  liai  Makhan 
Lai,  Subordinate  Judge  of  Allahabad,  dated  the  2nd  September,  1878. 

122 
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Mr.  Colvin  and  the  / unior  Government  Pleader  (Babu  Dtoarka 
tfath  Banarji)y  for  the  appellant 


The  following  judgments  were  delivered  by  the  Conrt:— 

Straight,  J.— This  is  a  suit  brought  by  the  plaintiff  to  recover 
from  the  defendants  the  sum  of  Bs.  3,917-8-6,  being  the  amount 
of  principal  and  interest  due  upon  a  bond  bearing  date  the 
27th  September,  1871,  and  executed  by  one  James  Oiddens, 
deceased,  of  whom  defendant  No.  1  is  the  widow,  by  Robert  Peal, 
defendant  No.  2,  and  by  one  George  Richards,  who  has  not  been 
included  in  the  proceedings.  The  plaintiff  also  seeks  to  realize  the 
amount  of  his  claim  by  sale  of  a  certain  bungalow,  hjrpoihecated 
by  the  before-mentioned  James  Oiddens  as  security  for  the  above 
sum  of  Rs.  3,917-8-6,  and  the  cause  of  action  is  alleged  to  have 
accrued  on  the  27th  September,  1874,  the  date  before  which  the 
amount  covered  by  the  bond  was  agreed  to  be  repaid. 

Defendant  No.  1  in  reply  states  that  the  plaintiff  voluntarily 
undertook  to  discharge  the  amount  of  the  said  bond,  of  which  the 
Uncovenanted  Service  Bank  was  the  obligee,  and  that  as  security 
for  doing  so  he  had  possession  given  him  of  the  hypothecated  bun- 
galow and  received  the  rents  therefrom  for  a  long  period  of  time  ; 
that  he  promised  not  to  charge  interest  for  any  payments  made  by 
him  to  the  Bank ;  and  that  she  is  willing  the  bungalow  should  be 
sold  to  satisfy  the  principal  debt  due  to  the  plaintiff,  but  not 
to  pay  any  interest,  which  he  had  promised  not  to  demand. 
Defendant  No.  2  pleads  that,  as  he  was  no  party  to  the  deed 
by  which  the  plain  tiff  became  assignee  of  the  bond  of  the  27  th  Sep- 
tember, 1871,  and  had  no  notice  of  the  assignment,  he  is  not  liable 
to  plaintiff,  and  that  the  bond  was  not  assignable  by  law;  that 
upon  the  death  of  the  obligor  James  Giddens  he  wrote  to  the 
manager  of  the  Bank,  requiring  him,  in  consequence  of  defaults 
that  had  been  made  in  the  payment  of  instalments,  to  enforce 
hypothecation  by  sale  of  the  mortgaged  bungalow,  but  that  the 
Bank  failed  to  do  what  he  requested,  and  he  (the  defendant  No. 
2)  is  accordingly  freed  from  all  liability;  that  he  was  only  a 
surety  for  the  obligor  and  not  a  co-obligor;  that  the  suit  is 
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Messrs.  Bill  and  Howardf  for  the  respondents. 
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barred  by  fimitation,  as  any  cause  of  action  the  plaintiff  might  1880 
have  had  arose  on  the  11th  October,  1872,  the  date  of  the  death 
of  James  Giddens,  or  on  some  prior  day  when  the  last  payment  in 
liquidation  of  the  bond  was  made.  The  first  Court,  holding  the 
plea  of  limitation  to  be  fatal  to  the  plaintifi'^s  claim  as  against  the 
persons  of  the  two  defendants,  dismissed  it  to  that  extent,  but  gave 
him  a  decree  against  the  property,  and  this  decision  was  upheld  by 
the  lower  appellate  Court. 

The  plaintiff  now  appeals  to  this  Court,  and  the  only  argument 
seriously  urged  before  us  whs  that,  inasmuch  as  the  obligee  of  the 
bond  took  no  steps  to  sue  on  the  default  by  the  obligor  to  pay  his 
instalments,  and  accepted  payments  after  default  made,  he  must  be 
taken  to  have  waived  the  breach  of  the  contract  that  had  then 
been  made. 

The  case  is  one  of  some  complication,  and  in  order  satisfac- 
torily to  consider  it,  it  is  necessary  to  detail  the  following  facts. 
One  James  Giddens,  a  Government  employ 6  and  resident  of  Allah- 
abad, in  the  year  1871  seems  to  have  been  in  pecuniary  difHcul- 
ties,  and  in  order  to  tide  over  them  he  had  recourse  for  assistance 
to  the  Uncovenanted  Service  Bank,  of  which  a  Mr.  Fairlie  was 
the  Agent  and  Manager.    He  ultimately  effected  a  loan  of  Rs.  3,350, 
and  the  transaction  was  completed  on  the  27th  September,  1871, 
by  the  execution  of  a  joint  and  several  bond  for  that  amount  by 
himself,  his  brother-in-law  by  marriage,  Mr.  Robert  Peal,  and  one 
George  Richards,  in  which  it  was  agreed  that  the  Rs.  3,350  should 
be  repaid  by  regular  monthFy  instalments  of  Rs.  80  each,  together 
with  interest  "  at  1 2  per  cent,  payable  monthly  by  deduction  from 
each  remittance  or  payment  or  otherwise  added  to  the  principal  at 
the  end  of  each  half  year,  namely,  on  the  30th  June  and  the  31st 
December."    The  first  instalment  was  to  become  payable  on  the 
10th  November,  1871,  and  it  was  further  provided,  *'that  in  the 
event  of  failure  in  the  payment  of  any  one  or  more  instalments, 
and  whether  advice  be  or  be  not  given  of  such  default,  we  hereby 
jointly  and  severally  render  ourselves  liable  to  pay  up  the  fall 
amount  or  such  balance  thereof  as  may  become  due  according  to 
the  account  carrept  of  the  said  Bank,  with  all  interest  and  other 
charges  that  may  or  shall  be  incurred  on  account  of  the  said  loan." 
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Concurrently  with  the  execution  of  this  bond  James  Gidden» 
by  deed  mortgaged  a  bungalow  in  Allahabad  to  the  Bank,  and 
gave  authority  therein  to  the  Bank  to  sell  the  same  to  the  best 
advantage  either  publicly  or  privately,  '^should  the  loan  of 
Bs«  3,350  be  not  liquidated  with  all  other  charges  within  the  time 
and  in  the  manner  agreed  upon  in  the  bond,  or  in  case  of  my  death 
in  the  interim  before  the  discharge  of  the  said  debt/* 

It  is  an  admitted  fact  in  the  case  that  the  Rs.  3,350  were  paid 
to  James  Giddens,  and  that  he  alone  had  the  benefit  and  the  use 
of  the  money.  The  instalments,  it  will  be  observed,  had  to  be  paid 
on  the  10th  of  each  month,  and  those  for  November  and  December, 
1871,  were  punctually  discharged.  But  this  regularity  was  not 
continued  with  those  that  followed,  the  payments  being  made  on  the 
following  dates : — 


Rs. 

January  10th,  1872  ... 

...  50 

ff        17th   „  •.• 

...  30 

February  12th  „ 

...  80 

March       8th  „ 

..•  80 

May         8th  „ 

...  80 

August     3rd    „  ... 

...  40 

or  in  all 

...  360 

On  the  11th  October,  1872,  James  Giddens  died,  and  at  that  time 
there  were  five  monthly  instalments  due — that  is  Rs.  400,  and  this 
independent  of  interest,  in  respect  of  which  nothing  had  been  paid. 
Soon  after  Giddens'  death  Mr  Fairlie  wrote  to  Mr.  Richards  and 
Mr.  Peal,  inquiring  of  them  what  arrangements  they  proposed  to 
make  to  liquidate  the  unpaid  balance  owing  on  the  bond,  and  on 
the  14th  November,  1872,  the  latter  replied  as  foUowa: — "  As 
you  hold  a  collateral  security  in  the  mortgage  of  Mr.  Giddens* 
house,  and  as  this  mortgage  was  executed  with  the  object  of  secur- 
ing his  securities  from  becoming  liable,  or  at  least  incurring  any 
loss  in  the  event  of  any  contingency  preventing  Mr.  Giddens 
liquidating  the  debt,  I  request  you  will  foreclose  the  mortgage  and 
pay  ofi^  the  Bank's  debt.    The  widow  of  Mr.  Giddens  wrote  to  dm 
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the  other  day  stating  that  she  had  called  on  you  with  the  object 
of  requesting  you  to  take  possession  of  the  house  and  with  it  pay 
off  the  Bank's  claim,  but  that  you  were  out.  I  shall  feel  obliged  if 
you  will  communicate  with  her  and  let  me  kno\^  the  result."  Upon 
receipt  of  this  letter  Mr.  Fairiie  does  appear  to  have  threatened  to 
pat  the  powers  of  the  Bank  under  the  mortgage  into  force,  and 
thereupon  the  plaintiff,  Mumford,  a  step- brother  of  the  deceased 
James  Giddens,  at  the  earnest  solicitations  of  his  widowed  sister- 
in-law,  first  introduced  himself  into  the  matter  by  paying  on  the 
19th  December,  1872,  the  sum  of  Rs.  450  to  the  Bank  on  accouni 
of  the  bond.  In  passing  it  may  be  remarked  that  at  that  date 
^  seven  instalments,  or  in  other  words  Bs.  560,  was  the  amount  ac- 
tually  due.  Mumford  afterwards  made  the  following  further  pay- 
ments :  — 

Rs. 

January  20th,  1873  —  225 

February  20th    „  ...  225 

March     20th  225 

675 

From  this  latter  date  to  the  26th  January,  lo74,  the  principal  and 
interest  were  allowed  to  accumulate  till  they  reached  Rs.  2,540, 
which  sum  on  the  26th  January,  1874,  was  liquidated  in  full  by 
Mumford,  who  thus  out  of , the  Rs.  4,185  actually  received  by  the 
Bank  in  respect  of  the  bond  had  found  no  less  than  Rs.  3,665.  On 
the  18th  February,  1874,  Mr.  Fairiie  on  behalf  of  the  Bank,  whose 
claim  had  been  satisfied,  assigned  to  Mumford  by  deed  all  its  rights, 
interests,  and  powers  in  the  bond  of  the  27th  September,  1871,  and 
ibe  collateral  mortgage  of  the  same  date.  About  this  time  an 
account  was  opened  in  the  books  of  the  Bank  headed  James 
Oiddens,  Esq.,  in  loan  account  with  E.  A.  Mumford,  Esq.,'* 
the  first  item  of  which  on  the  debit  side  was  as  follows : — 
*'27th  January,  1874. — To  amount  paid  to  the  Uncovenanted 
Service  Bank^  Rs.  3,653-4-0."  It  is  clear  that  Mumford  had  then 
•been  put  in  possession  of  the  hypothecated  bungalow  by  defendant 
No.  1,  and  indeed  the  facts  establish  it  beyond  question,  for  on  the 
toi*edit- side  of  the  same  ac3>uut  will  be  found  a  succession  of 
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entrias  down  to  October  2Dd,  1874,  recordiog  &e  recapt  of  tk 
UvMTomD     ^^^^         apparently  by  Mumford  direct,  and  afier  that  date  imt3  j 
pLu       ^        Augnst,  1 875,  through  defendant  No.  I.   The  total  of  tke 
*^       former  is  Ha.  410  and  of  the  latter  FU.  750,  or  R».  1,116  m  alL  Tki 
balance  appearing  as  dne  for  the  principal  debt  on  the  \fk 
August,  1875,  was  Rs.  3,14^^8-6  and  for  interest  Bs.  772,iDakiB|r 
a  total  of  Rs.  3,917-8-6,  for  recovery  of  which  sum  the  plaiitff 
instituted  his  present  soit  on  the  I7tb  September,  1877. 

It  has  been  necessary  to  go  at  this  length  into  the  facts  in 
order  to  make  the  point  taken  in  appeal  intelligible.  The  case  wii 
most  ably  and  exhaustively  argued  before  the  learned  Gbiet  Jasdee 
and  myself  on  three  different  occasions,  and  we  took  time  to  consider 
onr  judgment,  in  order  to  examine  the  numerous  anthoriti^  qnotri 
on  either  side.  The  simple  and  sole  point  for  onr  consideratioii  is 
whether  the  Uncovenanted  Service  Bank,  the  obligee  o(  the  bosd 
of  the  27th  September,  1871,  by  accepting  payments  after  deftok 
had  been  made  in  the  instalments,  waived  the  benefit  of  its  pron- 
sions,  within  the  meaning  of  art  7&,  sch.  ii,  Act  IX  of  1871. 

It  does  not  appear  to  me  that  any  question  properly  anK» 
as  to  the  competency  of  the  plaintiff*  to  bring  this  sm't,  or  as  to  tke 
primary  liability  of  defendant  No.  2  under  the  bond.   I  see  oo 
reason  to  hold  that  the  ass^ignment  of  the  Bank  by  the  deed  of 
18th  February,  1874,  was  otherwise  then  legal,  and  the  plaintif 
stands  in  no  better  or  worse  position  than  his  assignor.  Tin 
terms  of  the  bond  preclude  the  contention  that  defendant  Ho,  i 
was  only  a  surety,  and  it  is  clear  that  he  made  himself  jointly  aod 
severally  liable  as  an  obligor  with  the  other  two  persons  eiecadog 
it    It  is  much  to  be  desired  that  the  bond  were  equally  plain  aod 
explicit  in  other  respects.    Its  terms  as  to  uKnle  of  payment  an 
so  singnlarly  contradictory  that  if  strictly  interpreted  they  oodd 
not  have  been  carried  ont.    For  it  was  absolutely  impossible  to 
discharge  a  sum  of  Bs.  3,350  within  three  years  from  the  274 
September,  1871,  by  monthly  instalments  of  Rs.  80,  the  fintof 
them  commencing  on  the  10th  November,  1871.    To  the 
September,  1874,  by  which  date  the  bond  was  redeemable,  woold 
be  exactly  35  months,  which  multiplied  by  80  gives  Bs.  2,800,  or 
Ba.  550  short  of  the  principal  sum  covered  by  it^  to  say  Botluof 
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)f  interest.    The  contracting  parties  are  not  to  be  congratulated  on  18^0 
heir  arithmetic,  and  by  their  carelessness  tliey  have  raised  a  diffi-  mumford 
3ulty  which  with  ordinary  circumspection  might  have  been  avt)ided,  ^v. 
It  seems  to  me,  however,  that  the  bond  must  be  regarded  as  one 
payable  by  instalments,  on  default  in  payment  of  one  or  more  of 
which  the  whole  principal  amount  then  due  could  at  once  be 
demanded.    To  this  extent  its  language  is  certain  and  precise,  and 
I  do  not  know  that,  for  the  purpose  of  disposing  of  this  appeal,  we 
are  called  npon  to  determine  what  the  intentions  of  the  parties 
were,  as  to  when  and  how  the  balance  over  and  above  the  35 
instalments  should  be  discharged,  though  that  it  was,  in  some  way 
and  at  some  time,  within  the  three  years,  to  be  forthcoming  seems 
plain.    Then  comes  the  question  whether  default  was  made  in  the 
instalments,  and  if  so,  whether  the  conduct  of  the  Uncovenanted 
Service  Bank  in  accepting  subsequent  payments  amounts  in  law  to 
a  waiver. 

Both  the  lower  Courts  have  in  substance  answered  the  first  of 
these  propositions  in  the  affirmative  and  the  latter  in  the  negative. 
The  ground  upon  which  we  are  invited  to  disagree  with  their 
decisions  is,  that  the  finding  on  the  latter  point  is  in  the  teeth  of  the 
Q^idence,  and  that  the  mere  fact  of  money  having  been  received 
on  account  of  the  bond  by  the  Bank  is  sufficient  of  itself  to  con- 
^'  stitute  a  legal  waiver.    1  cannot  for  a  moment  accede  to  this  view. 
On  the  contrary,  I  think  that  the  most  cogent  and  conclusive 
proof  must  be  demanded  to  establish  that  a  party  to  a  contract  has 
abandoned  a  right  accruing  to  him  under  its  provisions  on  breach, 
and  has  entered  into  some  fresh  parol  arrangement  condoning  such 
breach  and  creating  new  relations  with  the  party  in  default  ''A 
waiver  must  bean  intentional  act  with  knowledge,  and  it  is  incumbent 
on  any  party  insisting  on  a  verbal  agreement  in  substitution  of  a 
written  contract  to  show  that  both  parties  understood  the  terms  of  the 
substituted  agreement."— Earl  of  DamUy  v.  The  London, 
Chatham  and  Dover  Railway  Co.  (1).    In  the  present  case  the  first 
default  occurred  on  the  10th  January,  1872,  when  only  Rs.  50 
instead  of  Rs.  80,  the  proper  instalment,  was  forthcoming ;  and  though 
it  is  true  that  the  remaining  Rs.  30  were  paid  on  the  17th  of  that 
<l}  L.  J.,  3d  Eq.,  m. 
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1880  imonth,  the  fact  is  not  altered  that  a  cause  of  action  had  accrued  to  the 
^  Bankuuder  the  terms  of  the  bond.    In  February  the  payment  waa 

MUM^ORD  »^ 

^  V,  two  days  late  ;  in  March  two  days  before  time.  In  April,  however, 
fliothing  was  forthcoming,  and  it  was  not  until  the  8th  May  that 
Another  Rs.  80  found  its  way  to  the  Bank.  Then  there  was  a 
further  suspension  during  June  and  July,  and  finally,  on  the  3rd 
August  there  was  a  payment  of  Rs.  40,  the  last  ever  made  by 
James  Qiddens  prior  lo  his  death.  At  that  date,  irrespective  of 
interest,  only  Rs.  520  had  been  paid  as  against  Rs.  720  due,  and 
•consequently  during  the  period  between  November,  1871  and 
July,  1872,  no  less  than  three  instalments,  or  Rs.  240,  had  fallen  into 
arrears.  Even  could  we  hold  that  the  two  payments  in  January, 
1872,  were  so  near  to  one  another  as  not  to  constitute  a  default,  it 
^ould  be  impossible  to  place^-a^  similar  construction  upon  the 
absence  of  any  payment  in  April,  1 872,  ^.Looking  at  all  these 
facts,  I  see  nothing  whatever  to  establish  tha^^e  Bank  entered 
into  any  arrangement  or  understanding  to  foregft  the  cause  of 
action  that  had  arisen  on  the  10th  January,  1872,  oKthat  any 
fresh  parol  agreement  qualifying  the  provisions  of  the  DK>nd  of 
•27th  September,  1871,  was  ever  made.  But  even  were^here 
•evidence  of  this  to  bind  Giddens  and  his  representatives,  it  appigars 
to  me  that  an  insurmountable  obstacle  lies  in  the  plaintiflTs 
in  the  circumstance  that  there  is  not  a  particle  of  proof  thai 
defendant  No.  2  was  ever  a  party  to  any  such  subeequent  verbal 
•contract.  On  the  contrary,  as  far  as  there  is  material  for  forming 
an  opinion,  it  would  seem  as  if  Mr.  Peal  was  all  along  in  ignorance 
that  any  default  in  the  payment  of  instalments  had  been  made, 
Tintil  he  received  the  letter  from  Mr.  Fairlie,  shortly  after  Gid- 
Klens^  death,  asking  him  what  arrangement  he  proposed  to  make  to 
liquidate  the  unpaid  balance  of  the  loan.  It  is  not  attempted  to  be 
«et  up  by  the  plaintiff  that  as  between  Peal  and  the  Bank  thero 
was  any  agreement  or  understanding  come  to  in  abrogation 
or  substitution  of  the  terms  of  the  bond  under  which  he  had 
contracted,  and  the  argument  for  appellant  therefore  really  comes 
to  this,  that  we  are  to  hold  defendant  No.  2  bound  by  a  parol 
arrangement  of  which  he  had  no  knowledge  and  to  which  he 
never  gave  his  acquiescence.   The  plaintiff  is  on  the  horns  of 
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a  dilemma,  either  the  bond  of  September,  1871,  was  superseded  ^^80 
and  rescinded,  or  it  was  not.    If  jt  was,  the  defendant  No.  2  .  j^i^jj^^,, 
was  no  party  to  its  supercession  and  recission  ;  if  it  was  not,  the     '  ^^^^ 
cause  of  action  arose  on   the   10th   January,  1872,  and  his 
claim  is  barred  by  limitation.    To  contend  that  the  acceptance 
of  sabsequent  ' payments  by  the  Bank  from  the  plaintiff  has  any 
binding  effect  upon  defendant  No.  2  proceeds  upon  an  entire 
misconception  of  the  principle  on  which  the  doctrine  of  waiver  is 
based,  nor  is  the  fact  itself  worthy  a  moment's  serious  consi- 
deration in  face  of  the  demand  made  upon  defendant  No.  2  by  the 
Bank,  immediately  after  Giddens'  death,  for  '*  the  unpaid  balance  of 
the  loauj^  a  pretty  strong  indication  that  at  that  time  its  right 
to  the  whole  principal  sum  covered  by  the  bond  was  considered 
to  have  accrued.    The  plaintiff  by  his  assignment  of  the  18th 
February,  1874,  took  the  position  theretofore  occupied  by  his 
assignor  vrith  all  the  rights,  interests,  and  disabilities  pertaining 
thereto^  and  he  had  abundant  time,  between  that  date  and  the  10th 
January,  1875,  when  limitation  finally  barred  him,  even  after  the 
27th  September,  1874,  the  day  before  which  the  bond  had  to  be 
satisfied,  to  take  his  claim  into  Court.    Upon  what  principle  the 
plaintiff  alleged  his  cause  of  action  to  have  accrued  on  the  27th 
September,  1874,  is  far  from  intelligible.    The  bond  was,  as  has 
already  been  pointed  out,  payable  by  instalments,  on  default 
in  one  or  more  of  which  the  whole  amount  became  due  and  pay- 
able, and  the  law  is  perfectly  clear  upon  the  point,  that  the  cause 
of  action  in  such  a  case  accrues  on  the  first  default,  from  the  date 
of  which  limitation  begins  to  run.    Decisions  without  end  to  this 
effect  may  be  found,  but  it  is  sufficient  for  me  to  refer  to  Hemp  v. 
Garland  (I) ;  Madho  Smghy.  Thakoor  Pershad  (2);  and  The  Unco^ 
venanted  Service  Bank  v.  Khetter  Mohan  Ohose  (3).    It  therefore 
appears  to  me  that  the  cause  of  action,  which  accrued  to  the  Bank 
and  was  passed  on  with  the  bond  to  the  plaintiff  by  the  assign- 
ment, arose  on  the  10th  January,  1872,  and  that  the  present  suit 
is  barred  by  limitation.    The  plea  of  waiver  entirely  fiiils.  I 
Would  accordingly  dismiss  this  appeal  and  confirm  the  judgment 
of  the  Courts  below  with  costs. 

(1)   12  L.  J.,  Q.  B.,  134  ;  S.  C.  4  Q.      (2)   H.  C.  R..  N.-W.  P ,  1873,  p.  35. 
B.,  619.  (8;   H.  C.  R.,  N.-W.  P.,  1874,  p.  88. 
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Stuart,  0.  J.— I  am  so  entirely  satisfied  with  the  examination 
of  this  case,  in  fact  and  in  law,  afforded  by  the  judgment  of  my 
colleague  Mr.  Justice  Straight,  that  I  feel  I  need  add  nothing  to 
what  he  has  so  clearly  and  satisfactorily  stated.  The  case  of 
Madho  Singh  V.  Thakoor  Pershad  (1)  was  a  judgment  of  my  own 
concurred  in  by  my  colleague  Mr.  Justice  Spankie,  and  is  correctly 
stated  as  an  authority  in  support  of  the  opinion  that  the  cause  of 
action  in  the  case  of  an  instalment- bond  accrues  on  the  first  default^ 
whence  limitation  begins  to  run.  The  appeal  is  dismissed  with 
costs  in  all  the  Courts. 

Appeal  dismissed. 

Before  Mr,  Justice  Pearson  and  Mr,  Justice  StraiglU, 

BUJHAWAN  LAL  (DKrEWDANT)  v.  SUKHRAJ  RAI  (Plaintiff).* 

AUachmeni-'Cross-decrees—Act  VI J I  of  1859  (CivU  Procedure  Code),  s.  209. 

In  Arril,  1877,  M  sued  S  for  money  and  on  the  10th  May,  1877,  8  sued  M  for 
money,  both  suitB  being  instituted  in  the  same  Court.  In  the  meantime,  on  the  9th 
May,  1877,  B  applied  for  the  attachment  of  the  money  claimed  by  Jlf  in  his  suit, 
and  obtained  an  order  prohibiting  M  from  receiving,  and  S  from  paying,  any  sum 
Which  might  be  found  in  that  suit  to  be  due  by  ^  to  Af.   On  the  23rd  June,  1877, 
M  obtained  a  decree  in  his  suit  against  ^,  and  5  obtained  a  decree  in  his  suit 
against  M,  S*s  decree  being  for  the  larger  sum.    On  the  same  day,  under 
the  provisions  of  s.  209  of  Act  VIII  of  1859,  satisfaction  for  the  smaller  sum 
was  entered  on  both  decrees,  and  execution  taken  out  of  S*8  decree  for  so 
much  as  remained  due.   At  the  same  time  S  objected  to  B*s  attachment,  but  his 
objection  was  disallowed.   BeiJ,  in  a  suit  by  S  against  B  to  have  the  order  dis- 
allowing his  objection  set  aside  and  the  propriety  and  legality  of  the  set-off 
aboYu  mentioned  established,  regard  being  had  to  the  proviaions  of  s.  209  of  Act 
VlII  of  1859,  that  the  attaching  order  of  the  9th  May  could  have  no  operation  or 
effect,  and  that,  even  if  B  had  followed  up  that  order  and  attached  M's  decree 
Against  5,  that  step  would  not  have  put  him  in  a  better  position,  for  the  same 
section  being  followed,  and  the  decrees  being  essentially  cross-decrees,  that  for 
the  smaller  sum  became  absorbed  in  the  one  for  the  larger,  and  attachment  could 
not  affect  it. 

The  facts  of  this  ease  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  judgment  of  the  High  Court. 


•  Second  Appeal,  No.  1139  of  1879,  from  a  decree  of  Maulvi  Abdul  Majld 
Khan,  Subordinate  Judge  of  Ghazipur,  dated  the  25th  July,  1879,  reversing  a  decree 
of  Babu  Nilmadhab  Boy,  Munsif  of  Ghazipur,  dated  the*14th  May,  1879. 

(1)  H.  C.  R,  N.-W.  P.,  1878,  p.  35. 
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Munshi  Kashi  Prasad,  for  the  appellant. 
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The  judgment  of  the  High  Court  (Pearson,  J.,  and  Straight,  SukhbajKai. 


J.,>  was  delivered  by 

Straight,  J. — The  following  facts  must  be  recapitulated  in 
order  to  make  the  grounds  upon  which  this  appeal  is  based  intelli- 
gible.   On  the  24th  April,  3  877,  Mahadeo  Lai,  defendant  No. 
2,  brought  a  suit  for  work  done  and  materials  provided  against 
Sukhraj  Rai,  the  plaintiff.    On  the  lOth  May,  1877,  Sukhraj  Rai, 
the  plaintiff,  instituted  a  suit  on  a  bond  against  Mahadeo  Lai,  de- 
fendant No.  2.    On  the  23rd  June,  1877,  the  claim  in  each  case 
was  decreed,  that  of  Sukhraj  Rai,  the  plaintiff,  being  for  the  larger 
amount.    Meanwhile,  namely,  on  the  9th  May,  1877,  Bujhawan 
Lai,  defendant  No.  1,  lodged  an  application  for  attachment  of  the 
amount  pending  in  the  suit  of  Mahadeo  Lai,  defendant  No.  2, 
against  Sukhraj  Rai,  the  plaintiff,  and  an  order  was  made  to  that 
effect.    It  is  alleged  by  defendant  No.  1,  appellant  before  us,  that 
notice  was  issued  to  Mahadeo  Lai,  defendant  No.  2,  not  to  receive, 
and  to  Sukhraj  Rai,  plaintiff,  not  to  pay,  any  sum  that  might  be 
found  to  be  be  due  by  the  latter  to  the  former.    The  receipt  of  any 
such  intimation  is  denied  by  Sukhraj  Rai  the  plaintiff",  but  the 
matter  is  not  very  important  either  one  way  or  the  other  in  the 
decision  of  this  case.    On  the  23rd  June,  1877,  the  plaintiff  Sukh- 
rk]  Rai,  having  obtained  leave  in  the  execution-department  to  set 
off  the  amount  of  defendant  No.  2's  decree  against  him,  gave  cre- 
dit for  the  amount  of  that  decree,  and  deducting  it  from  his 
own  decree  against  Mahadeo  Lai,  defendant  No.  2,  applied  for  exe- 
cution in  respect  of  the  balance  thereafter  remaining  due.  About 
the  same  time  Sukhraj  Rai  the  plaintiff  made  an  objection  in  the 
execution-department  to  defendant  No.  I's  attachment  of  the  9th 
May,  1877,  but  it  was  disallowed,  and  the  present  suit  is  brought 
to  have  the  Munsifs  order  to  that  effect  set  aside  and  the  propriety 
and  legality  of  the  set-off  already  mentioned  established.    On  the 
25th  July,  1877,  Bujhawan  Lai,  defendant  No.  1,  obtained  an  order 
for  the  attaclunent  of  the  decretal  amount  of  Mahadeo  Lai,  defend- 
ant No.  2's  decree  against  Sukhraj  Rai  the  plaintiff,  and  on  the 
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15th  March,  1879,  he  brought  to  sale  and  purchased  it.  The  pre- 
sent suit  was  dismissed  by  the  Munsif,  but  upon  appeal  the  lower 
appellate  Court  decreed  the  claim,  and  Bujhawan  Lai,  defendant 
No.  1,  now  appeals  on  the  following  grounds  (i)  that  the  decree 
of  Mahadeo  Lai  against  Sukhraj  Rai  having  been  prcTiously 
attached,  it  was  not  competent  for  Sukhraj  Rai  to  apply  it  as  a  part 
set-oif  to  his  decree  against  Mahadeo  Lai ;  (ii)  that  as  the  decrees 
were  not  being  simultaneously  executed,  no  set-off  could  be  made, 
and  even  if  it  cx)uld,  it  required  to  be  santJtioned  or  refused  in  the 
execution-department  and  cannot  be  made  the  subject  of  a  regular 
suit. 

The  substantial  point  for  consideration  appears  to  be  whether 
the  order  of  the  Munsif  of  the  9th  May,  1877,  attaching  the  amount 
of  claim  pending  in  the  suit  of  Mahadeo  Lai  against  Sukhraj  Rai, 
was  a  good  and  valid  one,  and  could  effectually  bar  Sukhraj  Rai 
from  making  a  subsequent  set-off  of  the  amount  of  that  decree  in 
exeoution  of  a  decree  of  his  own  against  Mahadeo  for  a  larger 
sum. 

The  provisions  of  Act  VIII  of  1859  are  applicable  to  the  case. 
It  will  be  observed  that,  at  the  time  the  order  of  the  Munsif 
was  passed,  no  amount  had  been  ascertained  to  be  due  from 
Sukhraj  Rai  to  Mahadeo,  and  for  aught  that  might  appear  to  the 
contrary  nothing  was  due.  As  a  matter  of  fact,  there  was  no  debt 
owing  from  Sukhraj  Rai  to  Mahadeo  Lai,  but  Mahadeo  Lai  was 
indebted  to  him  in  a  much  larger  amount,  and  when  the  two  decrees 
were  passed  on  the  23rd  June,  he  being  the  holder  of  the  decree 
for  the  larger  amount  w^as  bound  by  the  provisions  of  s.  209  of 
the  old  Procedure  Code  to  take  out  execution  for  so  much  only  as 
remained  due  to  him,  after  deducting  the  amount  due  to  Maha- 
deo Lai  as  to  which  satisfaction  had  to  be  entered  up.  As  Maha- 
deo Lai  had  no  claim  against  Sukhraj  Rai  and  no  debt  was  due, 
the  order  of  the  Munsif  could  have  no  operation  or  effect,  and 
though  it  was  possibly  a  wise  precaution  of  Bujhawan  Lai  to  get 
it  made,  his  proper  course  would  have  been  to  follow  it  up  by 
attaching  the  decree  of  Mahadeo  Lai  against  Sukhraj  Rai.  This 
step,  however,  would  not  have  put  Bujhawan  Lai  in  a  better  posi- 
tion, because  s.  209  being  followed  and  the  decrees  being  essentially 
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ross-decrees,  that  for  the  smaller  amount  became  absorbed  in  tfie 
ne  for  the  larger,  and  attachment  could  not  affect  it.  The  appeal, 
herefore,  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Before  Mr,  Justice  Pearson  and  Mr.  Justice  OldJUld.  1880 

May  3. 

OSTOCHE  (Plaintiff)  v.  HARI  DAS  and  ahothbr  C Defendants).*  ___ 

J^eclaraiory  Decree -^Consequential  Relief  ^  Court- fees  ^  Act  VII  of  IS70 
{Court  Fees  Act),  s.  7,  iv,  sclu  ii,  17,  iii, 

la  a  salt  for  a  declaration  of  proprietary  right  in  respect  of  a  house  in  which 
the  removal  of  an  attachment  of  such  hoose  in  the  execution  of  a  decree  was  sought, 
the  plaintiff  did  not,  as  t.  7  of  the  Court  Fees  Act  directs,  state  in  his  plaint  the 
amount  at  which  he  valued  the  relief  sought,  nor  did  the  Court  of  first  instance 
cause  him  to  supply  this  defect.   On  appeal  by  the  plaintiff  from  the  decree  of 
the  Court  of  flrst  instance  dismisting  his  suit,  the  lower  appellate  Court  demanded 
from  the  plaintiff  court-fees  in  respect  of  hU  plaint  and  memorandum  of  appeal 
computed  on  the  market-value  of  such  house,  the  plaintiff  having  only  paid  in 
respect  of  those  documents  respectively  the  court-fees  payable  in  a  suit  for  a 
declaration  of  right  where  no  consequential  relief  is  prayed.   Held  that  the 
market-value  of  the  property  could  not  be  taken  by  the  lower  appellate  Court  to 
be  the  value  of  the  relief  sought,  as  the  pMiitiff  did  not  seek  possession  of  the 
property,  and  that  as  the  valuation  of  the  relief  sought  rested  with  the  plaintiff 
and  not  the  Court,  snd  as  io  this  instance  the  declardtion  o£  right  claimed  necessarily 
cairied  with  it  the  consequential  relief  sought,  of  which  the  value  was  merely 
nominal,  further  court-fees  could  not  be  demanded  by  the  lower  appellate  Court 
from  the  plaintiff. 

Thb  original  plaintiff  in  this  suit,  which  was  instituted  in  the 
Court  of  the  Subordinate  Judge  of  Jaunpur,  was  one  Abdul  Rah- 
man. He  stated  in  his  plaint  that  he  had  purchased  a  certain  house 
at  a  sale  in  the  execution  of  a  decree  against  one  Sarah  Matthews, 
that  he  was  unable  to  obtain  possession  of  it,  as  it  was  in  the  pos- 
session of  a  mortgagee,  and  that  his  cause  of  action  was  the  pro- 
clamation of  the  house  for  sale  in  the  execution  of  a  decree  held  by 
the  defendant  Hari  Das  against  Sarah  Matthews  ;  and  he  claimed  a 
declaration  of  his  proprietary  right  to  the  house  "  by  setting  aside 
the  order  of  the  13th  May,  1878,  maintaining  the  attachment  of  the 
property"  in  the  execution  of  Hari  Das'  decree.  He  further  stated 

♦  Second  Appeal,  No.  1342  of  1879,  from  a  decree  of  G.  E  Knox,  Esq.,  Judge 
of  Benares,  dated  the  16th  September,  1879,  affirming  a  decree  of  Faudit  Jagat 
Marain,  Subordinate  Judge  of  Jaunpur,  dated  the  39th  June,  1878. 
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1880  in  his  plaink  that  the  market- value  of  the  house  was  Rs.  1 ,441.  He 
OsTocHB      P^^^     respect  of  his  plaint  a  court-fee  of  Rs.  10,  being  the  fee  pay- 

able  under  No.  17,  iii,  sch.  ii  of  Act  VII  of  1870,  in  a  suit  to  obtain  a 
Hari  Das.  '     '  ... 

declaratory  decree  where  no  consequential  relief  is  prayed.  The 

house  having  been  been  put  up  for  sale  in  the  execution  of  Hari  Das' 
decree  while  the  plaintifTs  suit  was  pending,  the  purchaser  was  sub- 
sequently made  a  defendant  in  the  suit.    The  defendants  contended, 
inter  alia^  that  the  plaintiff  should  have  paid  in  respect  of  his  plaint  a 
court-fee  computed  on  the  market-value  of  the  house,  which  they 
alleged  was  not  less  than  Rs.  3.500.    The  Subordinate  Judge  held 
as  follows  with  regard  to  this  contention      "  I  think  the  plaintiff 
has  properly  paid  his  fees  according  to  No.  17,  iii,  sch.  ii  of  Act 
VII  of  1870,  as  no  consequential  relief  is  asked:  if  the  plaintiff 
proves  his  proprietary  right,  the  attachment  and  sale  in  execution 
of  defendant's  decree  will  ipso  facto  be  void  and  set  aside  by  mov- 
ing the  Court  in  the  execution-department :  this  view  is  confirmed 
by  the  ruling  in  Cliunia  v.  Ram  Dial  (1):  in  this  case  the  sale 
took  place  afcer  the  institution  of  the  suit  and  the  plaintiff  did  not 
sue  for  its  annulment :  the  market- value  of  the  property  may  bo 
assumed  to  be  Rs.  2,000,  at  which  the  plaintiff  had  valued  it  in  his 
objection  filed  under  s.  278,  Civil  Procedure  Code."    The  Sub- 
ordinate Judge  then  proceeded  to  determine  the  suit  on  the  merits 
and  dismissed  it.    Abdul  Rahman  having  subsequently  conveyed 
his  rights  and  interests  to  one  Ostoche,  the  latter  appealed  to  the 
District  Judge,  paying  in  respect  of  his  memorandum  of  appeal  the 
same  court-fee  as  had  been  paid  in  respect  of  the  plaint.    The  Dis- 
trict Judge  held  that  the  plaintiff  was  seeking  consequential  relief 
and  ordered  Ostoche  to  pay  within  a  fixed  period,  in  repect  of  the 
plaint,  an  additional  court-fee  of  Rs.  200,  and  a  similar  additional 
court-fee  in  respect  of  his  memorandum  of  appeal.  These  fees  were 
computed  on  the  amount  alleged  by  the  defendants  to  be  the  market- 
value  of  the  house,  viz.^  Rs.  3,500.   Ostoche  having  failed  to  carry  out 
this  order,  the  District  Judge  dismissed  his  appeal,  the  material  por- 
tion of  his  decision  being  as  follows  : — ''The  prayer  in  the  plaint  is 
for  cancelment  of  a  miscellaneous  order  bearing  date  May  13th,  1878, 
which  in  turn  confirmed  an  order  of  attachment  and  brought  to  sale 
the  property  in  suit,  and  for  establishment  of  plaintiff's  proprietary 
(1)  L  L.  B.,  1  All.,  360. 
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right  The  plaintiff-appellant  is  the  locum  tenem  of  one  Abdul  Rah- 
man, who  says  he  purchased  the  property  claimed  from  Mrs.  S. 
Matthews  on  the  24th  August,  1876.  There  is  on  the  record  a 
paper  dated  13th  May,  1878,  in  which  it  is  set  forth  by  the  lower 
Court,  and  admitted  by  both  parties,  that  Abdul  Rahman  himself 
admits  that  he  had  never  up  to  that  date  obtained  possession  of  this 
property,  but  that  it  was  still  in  the  possession  of  one  Abdullah,  a 
mortgagee  of  the  aforesaid  Mrs.  S.  Matthews.  This  fact  is  also  set 
forth  in  the  appellant's  plaint  before  the  lower  Court.  It  follows, 
therefore,  that  appellant's  prayer  cannot  bo  looked  upon  as  a  prayer 
for  a  mere  declaratory  decree  :  such  a  decree  could  only  declare  him 
to  be  the  purchaser  of  Abdul  Rahman's  rights — rights  which  have 
never  been  reduced  to  possession,  and  for  which  he  could  not  sue  in 
this  way,  seeing  that  he  was  able  to  seek  further  relief  and  omitted 
to  do  so.  The  prayer  for  establishment  of  proprietary  right  must 
be  looked  upon  as  a  prayer  for  a  declaratory  decree  with  con- 
sequential relief ;  this  being  the  case,  appellant  was  directed  to  file 
the  deficient  duty  amounting  to  Rs.  400  on  or  before  the  16th  of 
this  month  :  as  he  has  failed  to  do  so,  his  suit  must  stand  dismissed, 
and  the  appeal  also  be  dismissed  with  costs/' 

The  plaintiff^  appealed  to  the  High  Court. 

Mr.  Spanlne,  for  the  appellant,  contended  that  possession  of 
the  house  was  not  the  relief  sought  in  the  plaint,  but  the  removal 
of  the  attachment.  The  court-fees  cannot  be  computed  according 
to  the  value  of  a  relief  which  is  not  sought.  In  a  suit  to  obtain 
a  declaratory  decree  where  consequential  relief  is  prayed,  the 
court-fee  should  be  computed  according  to  the  amount  at  which 
the  relief  sought  is  valued,  and  the  plaintiff  should  state  the  amount 
at  which  he  values  it — (s.  7,  iv..  Court  Fees  Act).  The  plaintiff 
in  this  suit  did  not  state  the  amount  at  which  he  valued  the 
relief  sought,  nor  was  he  called  upon  by  the  Court  of  first  instance 
to  do  so.  He  cannot  now  be  called  upon  to  state  it.  The  value  of 
the  relief  sought  is  nominal,  as,  if  the  plaintiff  obtains  a  declara- 
tion of  right,  he  obtains  all  the  relief  required.  The  plaint  and 
memorandum  of  appeal  are  therefore  sufficiently  stamped. 

Mr.  Conlan  and  Munshi  Hanuman  Prasad,  for  the  respondents. 
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1880  Tbe  jufl^rment  of  the  Court  (Peabson,  J ,  and  Oldfibld,  J.,) 

^  was  delivered  by 

HiKi' Pa8.  Pearson,  J. — The  lower  appellate  Conrt  has  dimissed  the 
appeal  preferred  to  it  apparently  on  the  ground  that  the  appellant 
had  not  paid  a  sum  of  Rs.  400  demanded  from  him  as  court- fees 
due  in  respect  of  the  consequential  relief  sought  by  him  in  the  suit 
on  the  plaint  and  the  memorandum  of  appeal,  and  has  on  the  same 
ground  also  dismissed  his  claim  which  had  been  dismissed  on  the 
merits  by  the  Court  of  first  instance.  The  lower  appellate  Court 
has  assumed  Rs.  3,500,  the  market-valae  of  the  property  as  alleofed 
by  the  defendants,  to  be  the  value  of  the  consequential  relief  sought, 
but  the  consequential  relief  sought  was  not  the  possession  of  the 
property,  but  the  removal  of  an  attachment  from  it. 

The  value  of  the  relief  sought  should  have  been  stated  in  the 
plaint.  It  is  not  stated  therein  ;  and  the  Court  of  first  instance  did 
not  cause  the  defect  to  be  supplied.  The  plaint  states  the  valae 
of  the  property  to  be  Rs.  1,441,  but  that  amount  cannot  be  taken 
to  be  the  value  of  the  relief  sought.  Under  the  Court  Fees  Act, 
the  valuation  of  the  relief  sought  rests  with  the  plaintiff  and  not 
with  the  Court.  In  this  particular  instance  the  declaration  of  the 
right  claimed  necessarily  carried  with  it  the  consequential  relief 
sought,  of  which  the  value  was  merely  nominal.  We  accordingly 
set  aside  the  lower  appellate  Court's  decree  and  remand  the  case 
to  it  for  fresh  disposal  on  the  merits.  The  costs  of  this  appeal 
will  follow  the  event. 

Cause  remancUd. 


jgQQ  Before  Sir  Uobert  Stuart,  Kt,^  Chief  Justice,  and  Mr,  Justice  SpaiikUf 

May  4, 

  THAKUBYA  (Dbfbndant)  ».  SHEO  SINGH  RAI  and  ▲vothbr  (PLAnrnpFs).* 

Suit  for  monet/  due  on  accounts  stated — Act  IX  of  1 871  ( IdmitaUon  Act),  sch.  ii, 
art  62— i4c<  XV  of  1877  (Limitation  Act),  s.  2,  sch.  ii,  art  64— "fiW 
acquired  under  Act  IX  of  1871— ^tt«<  for  money  lent. 

The  plaintiff  saed  the  defendant  for  money  dae  upon  aocoonts  stated  between 
them  in  December,  1874,  when  Act  IX  of  1871  was  in  force.  Such  accoiints 

•  Second  Appeal,  No.  937  of  1879,  from  a  decree  of  R.  M.  King,  Ksq.,  Jodge 
of  Meerut,  dated  the  20th  June,  1879,  reversinfc  a  decree  of  Babu  Kaahi  Naih 
Biswas,  Subordinate  Judge  of  Meerut,  dated  the  24th  December,  1878. 
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were  not  signed  by  the  defendant.   The  snit  was  instituted  after  Act  XV  of  1877,  1880 

which  repealed  Act  IX  of  1871,  had  come  into  force.    Held  that  the  plaintiff's   ■  ' 

right  to  sae  upon  such  accounts  within  three  years  from  the  date  the  same  were  Thakubta 

stated  was  not  a  "title"  acquired  under  Act  IX  of  1871,  within  the  meaning  of  s.  2  SbmJsjik^ 

of  Act  XV  of  1877,  which,  under  the  provisions  of  that  section,  was  not  affected  ftu. 

by  the  repeal  of  Act  IX  of  1871,  and  the  suit  was  not  governed  by  the  provisions 

of  Act  IX  of  1871,  but  by  those  of  Act  XV  of  1877,  and  that,  therefore,  the  accounts 

not  being  signe<i  by  the  defendant,  the  plaintiff  could  not  claim  the  benefit  of  art.  64 

•f  sch.ii  of  the  latter  Act,  but  must  be  regarded  as  suing  merely  for  money  lent. 

The  facts  of  this  case  are  snffioieatly  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Court  remanding  the  case  to 
the  lower  appellate  Court. 

Mr.  Conlan  and  Babu  Jogtndro  Nath  Chandhrt^  for  the  appellant. 

Mr.  Colvin  and  Munshi  Hanntnan  Prasad,  for  the  respondents. 

The  High  Court's  (Stuart,  C.  J.,  and  Spankie,  J.,)  order  of 
remand  was  as  follows  : — 

Order  of  Remand. — The  plaintiff-respondent  sued  to  recover 
a  sum  of  money  upon  an  account  stated  on  the  14th  December, 
1874,  between  defendant  and  himself,  which,  however,  was  not 
signed  by  the  defendant  or  his  agent  duly  authorised  in  this  behalf. 
The  Subordinate  Judge  held  that  the  claim  was  barred  by  art.  64, 
sch.  ii  of  Act  XV  of  1877,  the  new  law  of  limitation.  It  is  not 
necessary  to  give  his  reasons,  which  indeed  are  not  very  clear :  one 
item  of  Rs.  15,  however,  the  Subordinate  Judge  thought  might  be 
in  time  under  art.  64.  On  the  merits,  however,  he  held  that  there 
had  been  no  a<ljustment  of  accounts  on  the  day  nan>ed,  and  he 
appears  to  have  discredited  the  plaintiff^s  claim  altogether,  includ- 
ing the  item  of  R^.  15  referred  to  above,  and  he  dismissed  the  suit. 
The  plaintiff  in  appeal  to  the  Judge  urged  that  Act  IX  of  1871 
applied  and  not  the  more  recent  Act.  The  Judge,  considering  the 
bearing  of  s.  2,  Act  XV  of  1877,  of  the  words  "  nothing  herein  shall 
be  deemed  to  afP*ct  any  title  acquired  under  Act  IX  of  1871," 
held  that  plaintiff  had  acquired  a  right  under  that  Act  to  sue  on 
accounts  stated  within  three  years  from  the  date  upon  which  the 
accounts  were  stated,  and  also  that  Act  XV  of  1877  did  not  bar 
the  claim  On  the  merits  the  defendant  had  contended  that  all  his 
Recounts  with  plaintiff  had  been  settled  and  closed  in  1927  Sambai. 
He  had  failed  to  establish  this  plea,  producing  no  accounts  of  his 
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^^^^        own,  though  on  a  former  occasion  he  had  relied  upon  his  books  in 
Thakobva     proof  of  money  being  due  to  him.    On  the  other  hand,  the  Judge, 
SuEo*SmGH         reasons  assigned  by  him,  held  the  books  produced  by  plaintiff 
and  other  evidence  on  his  behalf  to  be  entirely  satisfactory  in  proof 
of  the  truth  of  the  claim,  which  he  decreed  in  full  with  costs, 
reversing  the  decree  of  the  Subordinate  Judge. 

It  is  contended  that  the  suit  is  certainly  governed  by  the  pro- 
visions of  Act  XV  of  1877,  that  no  balance  in  adjustment  of 
account  was  proved,  and  that  the  reasons  assigned  by  the  Judge 
for  accepting  the  plaintifT s  accounts  were  insufficient.    It  appears 
to  us  that  the  Judge  has  misapprehended  s.  2,  Act  XV  of  1877. 
The  words    title  acquired,  or  to  revive  any  right  to  sue  barred 
under  that  Act,  or  under  any  enactment  thereby  repealed,"  do  not 
affect  the  claim  in  the  way  suggested  by  the  lower  appellate  Court : 
a  right  of  action  is  one  thing  and  the  completion  of  a  title  is  another 
thing.    The  plaintiffs  right  of  action  did  not  accrue  by  reason 
of  Act  IX  of  1871,  but  because,  according  to  his  averment,  on  a 
certain  day  a  sum  of  money  was  found  to  be  due  to  him  from  the 
defendant  on  accounts  stated  between  them.    The  limitation  law 
simply  provided  a  period  within  which  the  right  of  action  must  be 
exercised.    The  plaintiff  acquired  in  this  case  no  "title,"  to  use  the 
words  of  the  Act,  under  Act  IX  of  1871,  or  any  other  Acts  thereby 
repealed.   Act  XV  of  1877  is  certainly  the  law  of  limitation  to 
be  applied  to  the  suit. 

But  the  claim  as  brought  upon  an  account  stated  is  not  covered 
by  art.  64,  Act  XV  of  1877.  inasmuch  as  the  accounts  though 
stated  in  writing  are  not  signed  by  the  defendant  or  his  agent 
duly  authorised  in  this  behalf.  The  plaintiff,  therefore,  cannot  claim 
the  benefit  of  this  article,  and  if  the  suit  is  to  be  entertained  at  all, 
the  claim  must  be  brought  under  some  other  article  in  sch.  ii,  if 
tlie  plaintiff  desires  to  save  limitation.  The  Judge  has  found  in 
favour  of  the  correctness  of  the  plaintiff^s  accounts  and  the  indebted- 
ness of  the  defendant,  and  has,  on  the  evidence,  held  that  defendant 
did  not  settle  and  close  accounts  with  plaintiflF  as  contended  in 
Sambat  1927.  Assuming,  then,  that  the  plaintiff  cannot  avail  him- 
self of  the  limitation  provided  in  art.  64,  Act  XV  of  1877,  he  may 
be  regarded  as  suing  merely  for  money  lent  to  the  defendant,  and 
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it  may  be  that  some  portion  of  the  moneys  lent  may  not  be  barred  '^80 
by  limitation  and  therefore  is  claimable  from  the  defendant,  and  ^ 
under  the  Judge's  view  of  the  case  any  such  sum  would  still  be  due.  v. 
The  Subordinate  Judge  has  suggested  that  Bs.  15  are  within  the  lui. 
period  of  limitation^  if  art.  64  does  not  apply  to  the  claim,  but  this 
would  not  be  sufficient  to  enable  us  to  dispose  of  the  appeal. 

The  Judge  should  ascertain  and  determine  whether  any  and 
what  sums  included  in  the  claim  are  within  the  period  of  limita- 
tion of  three  years  from  the  dates  of  the  loans  of  such  suras,  and 
return  his  finding  on  this  issue.  On  receipt  of  the  finding  one  week 
will  be  allowed  for  objections,  and  at  the  expiration  thereof  the  appeal 
will  be  decided. 

Cause  remanded. 

Before  Mr,  JnsUoe  Pearson  and  Mr.  Jnstice  Straight,  IggQ 

SnaO  PARTAB  NABAIN  SINGH  (Defendant)  v.  SHBO  GHOLAM  ^- 

SINGH  (Plaintiff).*  " 

Appeal  when  presented — Memorandum  of  Appeal  insufficiently  stamped'— Act  X  of 
1877  (Civil  Procedure  Code),  s.  54  (h)'-Limiiation, 

For  the  purposes  of  limitation,  an  appeal  is  preferred  when  the  memorandum 
of  appeal  is  presented  to  the  proper  officer,  and  not  when,  where  the  memorandom 
of  appeal  is  insufficiently  stamped  and  is  returned  in  order  that  the  deficiency  may 
be  supplied,  it  is  again  presented  (1). 

When  an  appellate  Court  returns  an  insufficiently  stamped  memorandum  of 
appeal  in  order  that  it  may  he  sufficiently  stamped,  it  should  fix  a  time  within 
which  the  deficiency  is  to  be  supplied  (2). 

The  defendant  in  this  suit  preferred  an  appeal  from  the  decree 
of  the  Court  of  first  instance  on  the  23rd  June^  1679,  within  the 
period  of  limitation  allowed  by  law.  The  lower  appellate  Court, 
on  the  5th  July,  1879,  being  of  opinion  that  the  memorandum  of 
appeal  was  written  upon  paper  insufficiently  stamped,  returned  it 
to  the  defendant  in  order  that  the  requisite  stamp-paper  might  be 
supplied,  without  fixing  any  time  within  which  the  same  should  be 
supplied.  On  the  18th  July,  1880,  the  defendant,  having  supplied 
the  requisite  stamp-paper,  again  presented  the  memorandum  of 

*  Second  Appeal,  No.  1322  of  1879,  from  an  order  of  J.  W.  Power,  Esq., 
Judge  of  Qhazipur,  dated  the  ISih  July,  1879,  rejecting  a  memorandum  of  appeal 
from  a  decree  of  Munshi  Manmohan  Lai,  Munsif  of  uhazipur,  dated  the  26th 
May,  1879. 

a)  See  also  Ja§an  Nath  v.  Lalman,  I.  L.  B.,  1  All.,  260,  and  the  Indian  Limita- 
tion Act,  s.  4,  Explanation. 

(2)  See  alao  Jayam  Nath  t.  Lalman,  I.  L.  R.,  1  All.,  260. 
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appeal  to  tlie  lower  appellate  Court    The  lower  appellate  Court 
i;       '  reiected  it  on  the  crround  that  the  time  prescribed  by  law  for  the 
NARAiNbiNoa  appeal  had  expired. 

The  defendant  appealed  to  the  High  Court. 
Pandit  Ajudhia  Nath  and  Munshi  Sukh  Ram,  for  the  appellant. 

Miinshi  Ilanuman  Prasad  and  Lala  Lalia  Prasad y  for  the 
respondent. 

The  portion  of  the  judgment  of  the  Court  (Pearson,  J.,  and 
Straight,  J.,)  material  to  the  purposes  of  this  report  was  as 
follows  : — 

Pearson,  J. — The  memorandum  of  appeal  to  the  lower 
appellate  Court  was  presented  on  the  23rd  June,  1879,  admittedly 
within  time.  The  lower  appellate  Court  was  therefore  wrong  in 
declaring  on  the  18th  July  following  that  the  appeal  was  not  within 
time.  The  orders  passed  by  the  lower  appellate  Court  on  the  23rd 
June  and  5th  July  in  the  matter  of  the  deficiency  of  the  court-fee 
were  not  in  accordance  with  the  provisions  of  s.  54  (6),  Act  X  of 
1877.  The  Judge  should  have  fixed  a  time  within  which  the 
deficiency  was  to  be  paid  up,  and  on  the  expiry  of  that  period,  in 
the  event  of  its  not  being  paid  up,  should  have  rejected  the  appeal. 

Having  regard  to  the  irregularity  of  the  lower  appellate  Court's 
procedure,  we  must  allow  the  appeal,  and,  reversing  the  Judge's 
order,  direct  him  to  place  the  appeal  on  his  file  and  proceed  to  dis- 
pose of  it  according  to  law.    We  make  no  order  as  to  costs. 

Appeal  allowed. 


1880 
May  5. 


FULL  BENCH. 


Btfore  Sir  Robert  Stuart,  KL,  Chief  Justice,  Mr.  JutUce  Pearson,  Mr,  Jusiiee 
Spankie,  Mr.  Justice  Oldfie.d,  and  Mr,  Justice  Straight, 

ISBI  SINQH  (Devbndant)  v.  GANQA  and  aeiothbr  (Plaintiffs).* 
WajitHd-arK-^Pre-emption-Act  XIX  of  1873  (M-IF.  P.  Land-Revenus  Act), 
ss.  61, 65, 91, 257  ^Becord-of' Rights. 

A  wajib-ul-arz  prepared  and  attested  according  to  law  is  primdfade  evidence 
of  the  existence  of  any  custom  of  pre-emption  which  it  records,  sach  endenct 

•  Second  Appeal,  No.  720  of  1879,  from  a  decree  of  G.  E.  Knox,  Esq.,  Snb- 
ordipate  Jud^e  of  Allahabad,  dated  the  28th  March,  1879,  reversing  a  decree  ol 
Baba  Mi^tonjo/  Mokarji,  Munaif  of  AlUhabady  dated  the  20th  tfoTeiaberi  19}^ 
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being  open  to  be  rebutted  by  any  cue  disputing  such  custom.   When  such  A  ig^o 

trajib'ul-mrz  records  a  right  of  pre- eiupti(»n  by  contract  between  the  share-holders,  . 

it  is  evidence  of  a  contract  binding  on  all  the  parties  to  it  and  their  representatives,     IsBi  Sinqh 

and  there  will  be  a  presumption  thar.  all  the  share-holders  assented  to  the  making  Qakga 

of  the  record  and  in  consequence  were  consenting  parties  to  the  contract  of  which 

it  is  evidence,  and  it  will  be  for  those  shareholders  repudiating  such  contract  to 

rebut  such  presumption. 

This  was  a  reference  to  the  Pull  Beach  by  a  Division  Bench 
(Stuart,  C.  J.,  and  JStbaioHT,  J.)  The  facts  giving  rise  to  the 
reference  and  the  points  of  law  referred  will  be  found  stated  in  the 
order  of  reference,  which  was  as  follows  ^ 

Stuart,  C.  J. — This  is  a  second  appeal  from  the  judgment  of 
Mr.  G.  E.  Knox,  acting  with  powers  as  a  Subordinate  Judge  in 
the  district  of  Allahabad,  in  a  suit  in  \\hich  the  plaintiffs  claim  a 
right  of  pre-emption  in  preference  to  the  vendee,  Babu  Isri  Singh, 
defendant  No.  5,  who  is  a  stranger.  The  clause  in  the  wajib-ul-arz 
is  paragraph  twelve,  and  is  in  these  terms.— "A  sharer  in  the  patti 
sliall  have  a  right  to  purchase  at  the  time  of  sale  and  mortgage  at 
the  price  offered  by  a  stranger  in  preference  to  a  sharer  in  another 
patti."  This  is  certainly  not  very  clear,  and  it  is  difficult  to  know 
what  is  meant  by  it  unless  we  hold  that  "  stranger  "  and  a  sharer 
in  another  patti "  are  synonymous,  which  was  probably  intended, 
indeed,  must  have  been  intended,  for  otherwise  the  paragraph  has 
no  meaning.  We  may  take  it,  then,  that  the  paragraph  means  that 
a  sharer  in  a  patti  shall  have  a  right  of  pre-emption  over  a  stranger 
vendee* 

The  Munsif  found  that  the  wajib-ul-arz  had  not  been  signed 
by  the  vendors,  and  that  there  was  no  evidence  to  show  that  they 
consented  to  be  bound  by  its  terms,  and  he,  therefore,  held  that  the 
wajib-ul-arz  was  not  binding  upon  them  or  the  defendant- vendee. 
In  appeal  to  Mr.  Knox,  he  found  that  the  wajib^uUurz  in  the  case 
had  been  prepared  in  accordance  with  the  rules  presaribed  by  the 
Board  of  Revenue  for  the  guidance  of  Settlement  Officers  under 
Act  XIX  of  1873,  8.  257,  and  the  conclusion  he  arrived  at  was, 
that  although  the  wajib-uUarz  had  not  been  signed  by  the  vendors, 
the  right  of  pre-emption  had  been  "  recognized  "  by  the  share-hold- 
ers, and  was  binding  on  each  one  of  the  brotherhood.  He  therefore 
held  that  the  vendors  were  bound  to  offer  the  share  to  the  plaintiff 
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1880        before  disposing  of  it  to  a  strancrer.    The  Subordioate  Judge  there- 
IskiSiNOH    ^"^^^  decreed  the  appeal  to  him,  reversed  the  decree  of  the  Muosif^ 
»•         and  granted  th|B  plaintiff  the  right  of  pre-emption  claimed. 

In  second  appeal  to  this  Court  it  is  contended,  as  had  been 
found  by  the  Munsif,  that  the  wajih-nUarz^  having  not  only  not  been 
signed,  but  not  having  been  assented  to  by  the  vendors,  the  para- 
graph respecting  the  right  of  pre-emption  Was  not  binding  on  them. 

The  vv^ord  "recognized"  used  by  the  Subordinate  Judge  is 
rather  a  loose  term  in  a  judicial  finding,  but  taken  in  connection 
with  the  Subordinate  Judge's  decretal  order,  it  must  mean  that  the 
wajib-ul-arZy  though  not  actually  signed,  had  been  assented  to  and 
accepted  by  the  share-holders,  and  the  question  before  us  is  whether 
such  assent,  without  actual  signature,  is  suf&cieut  to  hold  all  the 
sharers  bound  by  the  waj ib-ul-arz  generally,  and  in  particular  by 
the  proviso  respecting  the  right  of  pre*emption.    It  is  also  to  be 
observed  that  the  record-of-rights  in  the  case  appears  to  have  been 
prepared  under  s.  62  of  the  Revenue  Act,  which  provides,  among 
other  things,  that  the  record   shall  contain  a  list  of  all  the 
co-sharers;  and  by  s.  90  of  the  same  chapter  of  the  Act  it  is  pro- 
vided that  the  Board  shall,  from  time  to  time,  prescribe  the  form 
in  which  the  record  is  to  be  made  up.    The  Board  have,  in  fact, 
issued  rules  for  the  formation  of  the  record-of-rights  which  is  to  con- 
sist of  three  statements,  the  third  being  the  wajib-ul-arz^  which  is 
defined  to  be  a  record  of  village-customs.    Such  being  the  character 
of  the  record-of-rights  in  the  case  before  us,  it  must  be  presumed 
that  the  condition  of  pre-emption  in  the  wajib-ul-arz  was  known  to 
the  vendors,  and  it  was  not  enough  to  contend  that  it  was  not 
binding  on  them  and  their  vendee  simply  because  the  toajib-ul-arz 
was  not  signed  by  them,  and  that  there  was  no  other  evidence  to 
show  that  they  had  expressly  consented  to  its  terms. 

1  have  carefully  examined  the  rulings  of  this  Court  in  pre-emp- 
tion suits,  and  the  following  appear  to  be  the  principle  of  these: — 
In  Chowdhree  Brij  Lall  v.  Goor  Suhai  (I)  it  was  held  that  the 
ivajib-vl-arz  is  to  be  regarded  rather  as  an  official  record  of  usages 
or  agreements  than  as  a  contract.  In  Sheoumber  Sahoo  v.  Bkowance 
(1)  H.  C.  B.,  F.  B.,  N.-W.  P.,  1866-67,  p.  128. 
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Deen  ( 1 )  it  was  ruled  that  claims  of  pre-emption  might  be  made  both 
on  contract  and  custom.  In  Dabee  Dut  v.  Enait  AH  (2)  it  was  laid  igRi  Sikoh 
down  that  a  wajib-uUarz  is  not  a  mere  contract,  but  a  record  of  ^ 
rights  made  by  a  public  officer,  and  it  would,  therefore,  follow 
that  without  attestation  or  signature  by  the  sharers  the  wajib- 
ul-arz  was  entitled  to  weight  as  evidence  of  custom.  In  Chadami 
Lai  V.  Muhammad  Bakhsh  (3),  it  appears  to  have  been  decided 
that  the  toajib-ul-arz  is  a  special  agreement,  and  that  it  ex- 
cludes evidence  of  custom.  This  perhaps,  as  a  general  proposi- 
tion, is  a  doubtful  ruling,  especially  in  regard  to  another  definition 
which  has  been  given  of  the  wojib-ul-arzy  that  it  is  a  record  of 
custom,  and  it  is  so  called  in  the  Revenue  Act  XIX  of  1873. 
In  Maratib  Ali  v.  Abdul  Hakim  (4),  it  also  appears  to  have 
been  ruled,  although  not  very  clearly,  that  the  wajib-ul^arz  must 
be  held  to  exclude  evidence  of  custom,  but  that  depends  on  the 
terms  of  the  loajih-ul^arz^  and  the  nature  and  scope  of  the  custom  ; 
the  two  might  not  be  inconsistent.  x\nd  there  are  numerous  cases 
not  reported,  in  which  the  decisions  appear  to  have  been  hastily 
written  on  the  paper-books,  to  the  eflFect  that  the  wajib-ul-arz  was 
primd  facie  evidence  of  custom,  and  that  to  be  binding  on  sharers 
it  was  not  absolutely  necessary  to  be  signed  by  them,  but  by 
their  silencft  showing  acquiescence,  they  must  be  understood  to 
have  accepted  or  acquiesced  in  its  terms. 

No  exception  can  be  taken  to  the  record-of-rights  in  the  present 
ease,  seeing  that  it  has  been  prepared  according  to  the  provisions 
of  the  Revenue  Act  XIX  of  1873,  and  the  rule  I  deduce  from  the 
the  Revenue  Act  and  the  rulings  I  have  referred  to  is,  that  the 
wnjib-ul-arz  is  a  publio  record-of-rights,  primd  facie  binding  on  all 
the  co-sharers;  that  it  is  not  binding  on  any  sharer  in  the  patti 
who  has  expressly  repudiated  it,  but  that  it  becomes  a  contract 
binding  on  all  who  may  have  signed  it,  or  who  may  be  taken  by 
their  acquiescence,  express  or  implied,  to  have  accepted  its  provi- 
sions. 

Such  is  my  understanding  of  the  law  on  the  subject,  but  I  desire 
to  refer  the  matter  to  the  Full  Bench  of  the  Court  with  the  following 

(1)  H.  C.  K..  N.-W.  p..  1870.  p.  223.     (3^  1.  L.  R ,  1  All.,  563. 

(2)  II.  C.  K.,  N.-W.  v.,  1870,  p  39j.     (4)  I.  L.  K.,  1  All.,  567. 
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1880  questions  : — (t)  Is  the  wajih-uUarz  to  be  regarded  as  a  public 
"  reoord-of-riglits,pr{m4 /aoi^  binding  on  all  the  co-sharers,  but  which 

V.  may  be  repudiated   by  any  of  the  sharers  on  coming  into  the 

Oavoa.  y  ^..^  Does  the  wajih^nl-arz  boconno  a  contract  when  it  is  either 

expressly  or  by  necessary  implication  or  acquidsoence  assented  to 
by  the  co-sharers  ? 

Straight,  J. — I  fully  concur  in  the  reference  to  the  Fall  Bench 
of  the  two  qinistions  propounded  by  the  learned  Chief  Justice. 

Mr.  Conlariy  Mr.  Colvin,  and  Munshi  IJanuman  Pratady  for  the 
appellant. 

Pandit  Ajndhla  Nathj  Babu  Oprokash  Oiandar  Mukcerji^  and 
Lala  Ram  Prasad^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench: — 

Stuart,  0.  J. — After  hearing  the  argument  addressed  to  us  in 
Full  Bench,  I  remain  substantially  of  the  opinion  expressed  in  my 
referring  order ;  but  I  desire  now  to  add  one  or  two  observations.  In 
the  first  place  I  have  to  express  my  regret  that  my  statement  of 
the  case  of  Chadami  Lai  v,  Muhammad  Bakhah  (1)  is  not  quite  acci- 
rate  and  scarcely  does  justice  to  my  colleagues,  Pearson,  J.,  and 
Oldfield,  J.,  who  decided  it.  I  state  that  by  their  judgment  "k 
appears  to  have  been  decided  that  the  uajib-uUarz  is  a  special 
agreement  and  that  it  excludes  evidence  of  custom,"  adding  that  ^Hhis 
perhaps,  as  a  general  proposition,  is  a  doubtful  ruling,"  and  so  it 
undoubtedly  would  be  as  a  general  proposition.  But  again  looking 
into  the  report  of  the  case  I  find  that  the  suit  was  for  pre-emp- 
tion founded  on  a  special  agreement  which  the  wnjib-uUarz  in  that 
case  was  considered  to  be,  "and  not,"  as  the  judgment  states,  "on 
any  well-established  custom  apart  from  the  contract  made  under  the 
administration-paper."  So  that  the  case  really  lays  down  no  general 
principle  of  law  excepting  perhaps  this,  that  a  wajib-nl-^rz  may  be 
a  contract  or  agreement  complete  in  itself  under  which  evidence  of 
any  contradictory  custom  would  be  excluded. 

T  have  next  to  remark  that,  as  s.  91  of  the  Revenue  Act  XIX  of 
1873  was  suggested  at  the  hearing  as  supplying  an  answer  to  the 
(1>  L  L.  R,  1  AW,6C3w 
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first  question  in  the  order  of  reference,  that  section  has  not  in  my 
opinion  snch  effeci  It  simply  provides  that  all  entries  in  ihe 
record  so  made  and  attested  shall  be  presumed  to  be  tme  nntil  the 
contrary  is  proved.''  Bat  it  does  not  necessarily  follow  that  snch 
entries  are  primd  fade  binding  on  the  co-sharers.  On  the  contrary, 
I  believe  that,  according  to  the  practice  recognized  by  the  Revenne 
Department  of  these  Provinces,  entries  in  the  reoord-of -rights  are 
not  binding  on  those  who  have  attested  and  signed  it,  bnt  they  may 
be  contested  and  the  parties  allowed  to  prove  that  the  record  is 
wrong,  nnless  the  entries  have  been  made  by  order  of  the  settlement 
officer  when  they  would  appear  to  be  considered  primd  facie  binding. 

In  regard  to  the  second  question  in  the  order  of  reference,  I 
have  been  struck  by  a  remark  made  by  my  colleague  Mr.  Justice 
Spankie  that,  if  the  wajib-ul-arz  is  to  be  looked  upon  as  a  contract^  it 
might  be  required  to  be  stamped,  and  he  would  prefer  that  entries  of 
such  a  nature  should  rather  be  regarded  as  evidence  of  the  agree- 
ment. I  gladly  adopt  this  view  which,  besides  stating  the  law  in 
very  appropriate  terms,  has  the  merit  of  avoiding  any  infringement 
of  the  Stamp  Act.  With  these  modifications,  I  would  answer  both 
questions  put  to  the  Full  Bench  in  the  referring  order  in  the  affir- 
mative, leaving  any  further  expression  of  my  views  till  the  case 
which  gave  rise  to  the  reference  comes  back  to  my  colleague 
Straight,  J.,  and  myself  as  the  referring  Division  Bench. 

Oldfibld,  J.— >The  toajib^ul-arz  or  administration-paper  forms 
part  of  the  reoord-of-rights  of  a  mah&l  which  is  prepared  under  the 
provisions  of  s.  61  and  following  sections  of  the  Land- Revenue  Act, 
and  with  reference  to  the  provisions  of  s.  65  and  the  rules  framed 
under  s.  257,  it  is  a  public  record,  inter  o/ta,  of  customs  and  rights 
affecting  the  share-holders  of  the  mah&l  and  including  such  as  relate 
to  pre-emption.  The  right  of  pre-emption  may  be  founded  on  the 
Muhammadan  law,  or,  as  is  more  generally  the  case,  where  it  affects 
Hindus,  on  long  established  custom  having  the  force  of  law,  or  on 
special  contract  between  the  share-holders,  and  the  toajHhul-<trz  may 
record  the  practice  of  pre-emption  as  based  on  any  of  these  grounds, 
and  the  entry  may  be  eiiher  evidence  of  custom  or  of  the  contract. 
Hie  law  (s.  90,  Land-Bevenue  Act)  prescribes  that  the  record-crf- 
rights  shall  be  drawn  up  in  a  form  and  attested  in  a  manner  to  be 
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prescribed  by  the  Board  of  Revenue,  and  b.  91  of  tbe  Act  directs 
that  "  all  entries  in  the  record  so  made  and  attested  shall  be  pre- 
sumed to  be  true  till  the  contrary  is  proved.'*    Such  being  the 
legal  presumption  in  favor  of  the  truth  of  the  entries  in  the  record- 
of-rights,  and  considering  the  public  character  of  the  document 
and  the  publicity  with  which  it  is  prepared,  there  can  be  no  doubt, 
when  it  has  been  prepared  and  attested  in  the  form  and  manner 
prescribed  by  the  Board  of  Revenue,  that  the  wajib-nUarz  becomes 
prima  facie  evidence  of  the  existence  of  any  custom  of  pre-emption 
which  it  records,  open  to  be  rebutted  by  any  one  disputing  the 
custom  ;  and  when  it  records  a  right  of  pre-emption  by  contract 
between  the  share-holders,  it  is  evidence  of  a  contract  binding  all  the 
parties  to  it  and  their  representatives,  and  there  will  be  a  presump- 
tion that  all  the  share-holders  assented  to  the  making  of  the  entry, 
and  in  consequence  were  assenting  parties  to  the  contract  of  which 
it  is  evidenoe,  and  it  will  be  for  those  repudiating  the  contract  to 
rebut  this  presumption. 

A  csimy—CIiadami  Lai  v.  Muhammad  Bakhsh  (1), — ^virhich  was 
decided  by  Mr.  Justice  Pearson  and  me,  has  been  noticed  in  the 
order  of  reference  of  the  learned  Chief  Justice,  and  I  wish  to  add, 
with  reference  to  some  remarks  on  the  judgment  in  that  case,  that 
I  do  not  find  that  we  ruled  that  the  wajib^ul-art  is  a  special  agree- 
ment and  that  it  excludes  evidence  of  cu^itom.' '  All  we  said  was 
that  the  plaintiff  in  the  case  before  us  had  brought  bis  claim  on  the 
contract  in  the  recent  administration-paper  and  not  on  any  well 
established  custom,  and  we  refused  to  allow^  him  to  shifl  the  ground 
of  his  action,  but  we  expressly  observed  that  an  entry  of  the  right  of 
pre-emption  in  a  former  administration-pa[>er  might  be  evidence 
towards  proving  a  custom  though  it  does  not  necessarily  establish  it 

Pearson,  J.  —I  concur  in  the  remarks  of  my  learned  colleague 
Mr.  Justice  Oldfield  on  the  questions  referred  to  the  Full  Bench. 

Spankie,  J. — In  reply  to  the  first  question  I  would  say  that  a. 
90  of  Act  XIX  of  lb73  authorises  the  Board  of  Revenue  from 
time  to  time  to  prescribe  the  form  in  which  the  record  to  be  made 
under  the  provisions  of  Chapter  III  of  the  Act  shall  be  drawn  up 
(ij  I.  L.  H.,  1  AIL  m. 
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af)cl  the  manner  in  which  it  shall  be  attested.  Accordingly,  orders  1880 
have  been  drawn  out  by  the  Board,  and  the  khewat  and  the  wajib^ 
ul-arz,  which  form  a  portion  of  the  record-of^riorhts,  are  to  be  attest- 
ed by  the  Settlement  or  Assistant  Settlement  Officer  in  the  pre- 
sence of  all  the  lambarddrs  of  each  mahal  or  their  authorised  agents, 
and  as  far  as  possi»)le  of  all  other  persons  whom  they  may  concern, 
and  shall  be  signed  by  the  Settlement  Officer  or  Assistant  Settle- 
ment Officer  and  by  all  the  lambarddrs  and  the  patw&ri.  Wheu 
a  document  has  been  so  attested,  all  the  entries  in  the  record  shall 
be  presumed  to  be  true  until  the  contrary  is  proved,  as  provided 
by  8.  91.  Such  a  record  is  primd  facie  binding  on  all  the  co- 
sharers,  and  cannot  be  repudiated  by  any  one  succeeding  to  or 
acquiring  a  share  except  as  permitted  by  s.  91. 

As  to  the  second  question,  I  would  say  that  the  wajlb-vUarz  is  a 
record  of  those  arrangements  made  by  the  Settlement  Officer  iu 
accordance  with  the  provisions  of  s.  65,  cl.  (e)  of  which  includes  in  the 
record  so  formed  any  other  matters  which  the  Settlement  Officer  may 
be  directed  to  record  under  rules  framed  under  s.  257  of  the  Act,  and 
the  document  must  be  attested  and  drawn  up  as  provided  by  s.  90 : 
amongst  other  matters  the  Settlement  Officer  is  required  to  record 
the  custom  relating  to  pre-emption  in  the  village.    The  xoajih-uUarz 
ihea  is  a  record  of  village-customs.    But  when  it  relates  to  pre-emp- 
tion, it  may  record  the  custom  existing  in  the  mah&l  or  the  agree- 
ment which  the  share-holders  have  already  made  amongst  themselves. 
1  do  not  look  upon  it  as  the  contract  itself,  for  as  such  it  might 
require  to  be  stamped,  but  when  it  recites  the  fact  of  the  existence 
of  any  agreement  amongst  the  share-holders  as  to  the  oonditioa 
under  which  pre-emption  might  be  claimed,  I  would  regard  the 
entry  as  evidence  of  that  agreement.    In  either  case,  the  custom, 
if  it  exists,  is  binding  upon  the  share-holders,  or  they  are  bound  by 
an  agreement  which  can  be  proved,  and  the  nature  of  which  has 
been  recorded  in  the  administration-paper  for  the  guidance  and  in- 
formation of  all  the  share-rholders,  a  document  in  which  the  truth  of 
the  entries  is  to  be  presumed  until  the  contrary  be  shown. 

STRAiaHT,  J.— I  agree  with  my  honorable  colleague  Mr.  Justice 
Bpankie. 
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Before  Mr,  JmtHce  Peareom,  Mr,  Justice  SpanHe,  ami  Mr.  JufUce  Straight, 

LACHMAN  PRASAD  (Difinpant)  «.  BAHADUR  SINQH  and  otbbbs 
(Plairtiifs.)  * 

Pre-^mpUon^Cau$e  cf  Action^ Conditional  eale^'^Seeond  appeal^ Act  X  of  1877 
(^CivU  Procedure  Code),     542,  584,  587, 

Per  Teamov,  J*  taid  STBAiOHTy  J.  (Spakkib,  J.  dissenting)  ^That  in  dispos- 
ing of  a  second  appeal  the  High  Coort  is  competent,  nnder  s.  54^  of  Act  X  ol 
1877,  to  oonalder  the  qaestion  whether  the  plaintifiC  has  any  cause  of  aedoD  or  not, 
although  such  qaestion  has  not  been  raised  bj  the  defendant-appellant  in  the 
Courts  below  or  In  his  memorandwn  of  second  appeal,  bat  is  raised  for  the  first 
time  at  the  hearing  of  such  appeal* 

Also  per  Pbabson,  J.  and  Stbaiqbt,  J.  (Srihkib,  J.  dissenting).— «That  tbf 
cause  of  action  of  a  person  claiming  the  right  of  pre-emption  in  the  case  of  a  con- 
ditional sale  arises  when  the  oonditional  sale  takes  place  and  not  when  it  becomes 
absolote  ;  and  therefore,  where  a  conditional  sale  took  place  in  1867,  and  after  it 
bad  become  absolute  a  person  sued  to  enforce  his  right  of  pre-emption  in  respect 
of  the  property  sold,  basing  his  c^aim  upon  a  special  agreement  made  in  the  interral 
between  the  date  of  the  oonditional  sale  and  the  date  that  it  became  absolute,  and 
alleging  that  his  cause  of  action  arose  on  the  latter  date,  that  the  suit  was  not 
maintainable,  the  plaintiff  haying  no  right  of  preemption  at  the  time  of  the 
oonditional  sale. 

One  Umeda  Singh  on  the  Srd  May,  1867,  escecnted  a  deed  ot 
conditional  sale  in  respect  of  a  two-anna  share  in  maoza  TikarhhaQ 
in  favour  of  Laohman  Prasad^  the  defei)dant  in  this  snit,  who  was 
not  a  co-sharer  of  the  village,  but  a  stranger.   Application  was 
made  under  Regulation  i^VII  of  1806  for  foreclosure,  and  on  the 
12th  August,  1875,  the  year  of  grace  having  previously  expired 
on  the  13th  February  1875,  the  conditional  sale  was  declared 
absolute.    Lachman  Prasad  subsequently  preferred  a  suit  against 
Umeda  Singh  for  the  possession  of  the  property,  and  obtained 
a  decree  in  execution  of  which  on  the  26th  September,  1875, 
possession  of  the  property  was  delivered  to  him.    On  the  11th 
December,  1875,  one  Jagraj  Singh,  a  shareholder  of  mauza  TSkar* 
bhan,  instituted  the  present  suit  against  Lachman  Prasad  to  estab* 
lish  his  right  of  pre-emption  in  respect  of  the  property,  founding 
such  right  upon  a  special  agreement  recorded  in  the  administra- 

♦  Second  -Appeal,  No.  710  of  1879,  from  a  decree  of  J.  H.  Fdnsep,  Esq, 
Judge  of  Oawnpore,  dat«d  the  4th  April,  1879,  reversing  a  decree  of  Babn  Bsm 
Kali  Chaadhri,  Subordinate  Judge  of  Cawnpore,  dated  the  20th  March,  1878. 


Digitized  by  Google 


vou  n.] 


ALLAHABAD  SERIES. 


885 


tion-paper  of  maaza  Tikarbhan  which  was  dated  the  6ch  Febmary, 
1873.  The  terms  of  that  dooament  relating  to  the  right  of  pre-emp- 
tion were  that  the  custom  in  the  neighbourhood  was  that  when  any 
sharer  sells  his  share,  first  his  co-sharers,  next  his  sharers  in  the 
patti,  afterwards  his  sharers  in  the  thoke,  then  a  stranger,  may  get 
it,  and  that  the  proprietors  of  mauza  Tikarbhan  also  approve  of  the 
aforesaid  custom.  While  the  suit  was  pending  Jagraj  Singh  died 
and  his  sons  were  made  plaintiffs  in  his  stead.  The  Court  of  first 
instance  dismissed  the  suit.  On  appeal  by  the  plaintiffs  the  lower 
appellate  Court  gave  them  a  decree.  On  second  appeal  by  the  de- 
fendant to  the  High  Court  the  learned  Judges  of  the  Division 
Bench  (Pbarsok,  J.,  and  Spankib,  J.,)  before  which  such  appeal 
came  differed  in  opinion  on  the  point  whether  the  question  whether 
the  plaintiffs  had  any  cause  of  action  or  not  could  be  considered 
on  second  appeal,  such  question  not  having  been  raised  by  the 
defendant  in  the  Courts  below  or  in  his  memorandum  of  second 
appeal,  but  having  been  raised  at  the  hearing  of  such  appeal ;  and 
on  the  point  whether  the  plaintiffs  had  any  cause  of  action  or  not. 

The  Senior  Oovemment  Pleader  (Lala  Jtuila  Prasad)  and 
Munshi  Hanuman  Prasad^  for  the  appellant. 

Pandits  Ajudhia  Hath  and  Bishambhar  Naih,  for  the  respondents. 

The  material  portions  of  the  judgments  of  the  Judges  of  the 
Division  Bench  were  as  follows : 

Pearson,  J. — But  the  material  point  for  determination  in  my 
opinion  is  whether  a  valid  cause  and  right  of  action  accrued  to 
Jagraj  Singh  on  the  13th  February,  1875,  and  that  question  I  am 
free  and  competent  to  consider  under  s.  542  of  the  Procedure 
Code.  I  observe  that  the  sale  of  Umeda  Singh's  share  to  the 
defendant  did  not  take  place  on  that  date.  His  share  had  been 
sold  oonditionally,  it  is  true,  so  long  before  as  the  3rd  of  May,  1867. 
What  happened  on  the  13th  February,  1875,  was  merely  that  the 
sale  became  absolute.  No  Aresh  transfer  was  made,  but  the  charac- 
ter of  the  transferee's  possession  was  modified  by  the  operation  of 
the  terms  on  which  the  original  transfer  had  been  made.  The  tran- 
saction commenced  on  the  earlier  and  came  to  an  end  on  the  latter 
date.   Ho  new  transaction  was  effected  on  the  latter.  The  clause 
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m  the  tcajib'Ul-arz  dated  6th  Febraary,  1873,  nmst,  I  conceive, 
be  held  to  refer  to  future  not  to  past  transactions.  Umeda  Singh 
did  not  sell  his  share  after  the  date  of  the  wajib-nl'^rz,  but  only 
failed  to  redeem  it  from  mortgage.  He  was  not  when  the  year  of 
grace  was  expiring  in  a  position  to  offer  the  property  to  Jagraj 
Singh.  He  could  not  have  impowered  Jagraj  Singh  to  redeem 
it  as  his  substitute.  At  the  time  of  conditional  sale  it  is  not  shown 
that  any  right  of  pre-emption  was  possessed  by  the  proprietors  of 
manza  Tikarbhan.  I  conclude,  therefore,  that  the  present  suit  is 
uomaintainable,  and  I  would  decree  the  appeal  without  costs,  revers- 
ing the  l^er  appellate  Court's  decree  and  restoring  that  of  the 
Court  of  first  instance. 

Spankib,  J. — I  regret  that  I  cannot  agree  with  Mr.  Justice 
Pearson  in  the  latter  part  of  his  judgment.    The  objection  taken 
by  my  honorable  colleague  is  not  one  taken  by  appellant  in 
the  Court  below,  nor  indeed  in  this  Court.    I  admit  that  under  s. 
542  the  Courtis  not  confined  to  the  grounds  set  forth  in  the  memo- 
randum of  appeal.    But  the  chapter  in  which  tSe  section  is  found 
refers  to  appeals  from  original  decrees.    I  am  aware  that  s.  5H7  of 
Act  X  of  1 877  provides  that  the  provisions  of  Chapter  Xll  should 
apply  as  far  as  may  be  to  appeals  from  appellate  decrees.    But  the 
words  "  as  far  as  may  be  "  are  of  importance,  and  they  should  be 
considered  with  reference  to  s.  584,  clauses  (a),  ^b)  and  (c).    On  no 
other  grounds  than  those  allowed  by  the  section  does  a  second  appeal 
lie.    The  objection  on  which  my  honorable  colleague  relies  was  not, 
as  we  have  seon,  raised  below,  and  I  doubt  whether  we  can  now  set 
aside  the  Judge's  decision  solely  upon  the  objection  taken  by  my 
colleague.    I  certainly  think  it  was  for  the  appellant  to  urge  that 
there  was  no  valid  cause  and  right  of  action  on  the  grounds  taken 
by  my  honorable  colleague,  and  it  was  not  for  the  Court  to  make  the 
objection  in  second  appeal.   But,  however  this  may  be,  I  go  further, 
and  would  say  that  there  was  no  sale  without  power  of  redemption 
until  the  foreclosure  had  been  completed,  and  defendant  had  obtained 
a  decree  for  possession  as  owner.    Until  these  conditions  had  beea 
fulfilled  the  transaction  was  one  of  mortgage  and  a  power  of 
redemption  remained.    After  these  conditions  had  been  fulfilled  and 
rendered  valid  by  decree  of  Court,  the  transaction  once  partaking  of 
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a  double  character  became  a  single  one,  and  an  absolute  snle  and 
possession  was  given  under  the  sale-deed.  On  this  the  plaiutifTs 
cause  of  action  arose,  and  under  the  terms  of  the  ad  minis  tratiou- 
paper,  he  was  at  liberty  to  bring  or  contiuue  this  suit 

I  would  remand  the  appeal  to  enable  the  J udge  to  determine 
the  amount  of  thy  sale-consideration  on  payment  of  which  the  plain- 
tiffs would  be  entitled  to  obtain  the  property  in  suit,  and  to  fix  a 
period  within  which  that  amount  should  be  paid.  When  the  lowef 
appellate  Court  returns  the  finding  on  this  point,  one  week  may 
be  allowed  for  objection,  and  on  its  expiration  I  would  dispose  of 
the  appeal.  ^ 

The  case,  in  consequence  of  the  difference  of  opinion  between 
Pearson,  J.  and  Spankie,  J.  was  referred,  under  s.  575,  Act  X 
of  1877,  to  Straight,  J.  who  delivered  the  following  judgment; 

Straight,  J.— This  appeal  has  been  referred  to  ine  by  order  of 
the  learned  Chief  Justice  under  s.  575  of  the  Civil  Procedure  Code, 
in  consequence  of  a  difference  of  opinion  on  points  of  law  between 
Pearson,  J.  and  Spankie,  J.  composing  the  Division  Bench  before 
whom  the  case  originally  came. 

The  two  questions  properly  arising  out  of  this  reference  appear 
to  be  as  follows  : — (i)  Was  it  competent  for  Pearson,  eT.  to  dis- 
pose of  the  appeal  on  a  point  of  law  not  taken  in  the  Courts  below 
nor  raised  by  the  appellant's  pleas?  (ii)  If  it  was  competent  for 
him  so  to  do,  has  he  held  rightly  in  decreeing  the  appeal,  on  the 
l^round  that  no  cause  of  action  ever  accrued  to  the  plaintiffs- 
respondents,  upon  which  they  were  entitled  to  maintain  a  suit  for 
pre-emption  ? 

Upon  the  first  of  these  two  points  I  think  it  was  compe- 
tent for  Pearson,  J.  to  entertain  the  objection  that  the  suit 
could  not  be  sustained,  in  the  absence  of  any  cause  of  action 
having  arisen  to  the  plaintiffs,  even  though  such  objection  had 
not  been  taken  in  the  lower  Courts,  and  was  not  urged  in 
ihe  grounds  of  appeal.  It  is  argued  for  the  appellant  that  both  in 
bis  original  statement  of  defence  and  in  the  second  of  his  pleas 
to  this  Court  he  substantially,  if  not  specifically,  caHed  the  plain- 
tiff's title  to  sue  in  question^   But  whether  this  be  so  or  net,  I 
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thiDk  that  the  terms  of  s.  542  of  the  Civil  Prooedare  Code,  so 
far  as  they  are  applicable  to  second  appeals,  allow  the  appellate 
Coart  a  discretion,  of  which  Pearson,  J.  was  in  mj  opinion  fnlly 
justified  in  availing  himself.  The  point  upon  which  his  judgment 
is  based  is  purely  one  of  law,  and  it  arises  direcUj  upon  the  facts 
which  are  admitted  and  about  which  there  can  be  no  contradictioa 
or  controversy.  Many  cases  might  occur  in  which  a  careless  and 
unreflecting  use  of  s.  542  would  cause  hardship  and  injustice,  bat 
in  the  present  instance  the  objection  is  simply  a  legal  one,  aiming 
directly  at  the  status  of  the  plaintiff  to  come  into  Court  at  alL 
Such  an  objection  it  seems  impossible  for  the  Court  to  avoid  taking 
cognizance  of  in  special  appeal,  even  though  it  be  raised  for  the 
first  time  at  the  hearing,  any  more  than  it  could  disregard  a  new 
point  as  to  limitation  or  want  of  jurisdiction. 

The  second  question  for  my  consideration  is  not  without  diffi- 
culty, though  the  equities  are  clearly  in  favour  of  the  view  taken 
by  Pearson,  J.  The  mortgage  or  conditional  sale-deed  of  the  3rd 
May,  1867,  executed  by  TTmeda  Singh  to  the  defendant-appel- 
lant, Lachman  Prasad,  for  Bs.  700,  charges  his  two-anna  share 
in  mauza  Tikarbhan  for  three  years  on  condition  that  the  prin- 
cipal sum  and  interest  shall  be  paid  within  the  said  term,  on 
the  last  day  of  the  said  term:  if  I  fail  to  do  so  and  do  not  get  the 
mortgaged  property  freed  from  the  mortgage,  this  mortgage-deed 
shall  be  considered  as  a  conditional  sale-deed  and  the  mortgage- 
money  a  consideration  therefor,  and  the  mortgagee  shall  take  pro-  ' 
prietary  possession  of  the  property.**  From  this  it  will  be  seen 
that  the  Hs.  7^^0  with  interest  was  to  be  repaid  on  or  before  the 
8rd  May,  1870,  and  then,  if  the  mortgagor  made  default,  the 
mortgagee  was  competent  at  once  to  take  foreclosure  proceedings 
to  convert  the  conditional  sale  into  an  absolute  one.  No  doubt 
Umeda  Singh  remained  in  possession  until  he  was  ousted  by 
Lachman  Prasad  under  process  of  law,  and  till  the  final  order  in 
the  foreclosure  proceedings  was  passed  he  still  had  his  equity  of 
redemption,  but  all  this  same  time  Lachman  Prasad  had  his  equi-* 
table  rights  and  interests  over  the  property  pledged  with  him  as 
security,  and  after  the  three  years  had  expired  and  default  bad  been 
made  by  the  borroweri  the  only  alternative  open  to  Umeda  Singh 
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was  to  pay  the  money  within  one  year  from  the  date  of  receiving 
notice  of  foreclosure,  otherwise  Laohra  m  Prasad's  proprietary  title 
would  by  efflux  of  time  bacome  completely  established.  At  the 
time  Umeda  Si'igh  signed  the  wajib-ul-arz  he  could  not  put  the 
land,  in  which  Lachman  Prasad  was  jointly  interested  with  him, 
under  disabilities  and  conditions,  so  to  speak,  of  which  the  mort- 
gagee had  neither  notice  nor  knowledge,  nor  could  he  mike  any 
contract  which  could  ha^e  the  retrospective  effect  of  rendering 
an  agreement  he  had  already  entered  into  incapable  of  fulfilment, 
in  that  other  persons  were  to  have  a  priority  of  right  to  purchase 
over  the  head  of  his  conditional  vendee.  Whether  th&  plaintiffs 
lay  their  cause  of  action  as  having  arisen  on  the  1 3th  February, 
1875,  when  the  foreclosure  proceedings  became  final,  or  on  the  26th 
September,  1875,  when  the  defendant-appellant  obtained  possession, 
can  make  no  difference.  Umeda  Singh  had  "  no  share''  to  offer  for 
sale,  pursuant  to  the  terms  of  the  waji^-ul-arz,  and  he  was  not  in 
a  position  to  fulfil  its  conditions,  for  all  that  remained  to  him  till 
the  13th  February,  1875,  was  his  equity  of  redemption,  which  then 
became  irretrievably  lost.  There  was  in  effect  no  sale  on  that  date 
in  respect  of  which  the  plaintiffs  could  set  up  a  right  of  pre-emption  ; 
all  that  took  place  was  that  the  conditional  vendee  by  operation  of 
law  became  an  absolute  proprietor. 

I  am,  therefore,  of  opinion  that  the  view  of  Pearson,  J.  is  correct 
upon  both  points  referred  to  me,  and  I  concur  in  his  order  that  the 
appeal  should  be  decreed  and  the  decision  of  the  first  Court  restored 
without  costs. 

Appeal  allotaed. 

Before  Sir  RobeH  Stuart,  Kt,,  Chief  Juslif^e,  and  Mr,  Juttice  OUjield. 

MEHDI  HUSAIN  (Plaintiff)  v,  MADAR  BAIvHSEI  and  others  ^^"^y  7. 

(DEFENDiirrs).*  — — — 

Errof  or  irregulariitf-^Court-fees — Appeal— Act  X  of  1S7 7  {Civil  Procedure 

Code)f  8.  578, 

Tbe  refusal  of  a  plaintiff-respondent  to  make  good  a  deficiency  in  court-fees 
in  respect  of  his  plaint  when  ciilled  upon  to  do  so  by  the  Appellate  Court  is  not  a 

•  Second  Appeal,  No.  14  of  1880  from  a  decree  nf  H  D.  Willoek,  Ksq.,  Jndge 
of  Azamgarh,  dated  the  1st  October.  1879,  reversing  a  decree  of  Maulvi  Kamar- 
nd-diB  Ahmadj  Munsii  of  Azamgarh,  dated  the  23rd  June,  1870. 
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ground  npon  which  the  Appellate  Court  should  rerene  the  decree  of  the  Court 
of  flnt  instance  and  dismiss  the  suit. 

The  plaintiff  in  this  suit  obtained  a  decree  in  the  Court  of  first 
instance.  On  appeal  by  the  defendants  against  this  decree  the 
lower  appellate  Court  set  it  aside  and  dismissed  the  suit  on  the 
ground  that  the  plaintiff  had  not  suflSeientlj  stamped  his  plaint, 
and  when  called  upon  to  stamp  it  sufficiently  refbsed  to  do  so.  The 
decision  of  the  lower  appellate  Court  was  in  the  following  terms : — • 
"Full  fees  have  not  been  paid  in  this  suit,  and  the  appeal  is 
decreed  and  the  suit  is  dismissed  in  consequence  of  the  plaintiff 
respondent's  refusal  to  make  good  the  value  of  the  fees.  The  suit 
is  for  a  declaratory  decree  and  consequential  relief  and  falls  under 
8.  7,  cl.  iv,  letter  c,  Act  VII  of  1870,  In  this  seotion  it  is 
declared  that  the  amount  of  fee  payable  in  such  a  case  shall  be 
computed  according  to  the  amount  at  which  the  consequential  relief 
sought  is  valued.  Now  the  value  of  the  suit  is  stated  in  the  peti- 
tion of  plaint  to  be  Rs.  600,  and  in  the  table  of  rates  of  ad  valorem 
fees  leviable  on  institution  of  suits  of  the  Act,  Rs.  45  is  given  as 
the  fee  chargeable.  The  plaintiff  has  paid  Rs.  35  only :  this  finding 
of  the  Court  is  explained  to  the  plaintiff  in  Court  through  his 
vakil,  and  payment  of  the  balance  being  refused,  this  Court  cannot 
but  throw  his  case  out.  The  appeal  is  decreed  with  costs  and 
interest  The  lower  Court's  decision  is  reversed,  the  suit  being 
dismissed/' 

The  plaintiff  appealed  to  the  High  Court. 

Shah  Aicui  AH,  for  the  appellant 

Pandit  Ajuihia  Nath  and  Lala  Lalta  Prasad^  for  the  respond- 
ents. 

The  judgment  of  the  Court  (Stuart,  C.  J,,  and  Oldfield,  J.,) 
was  as  follows : 

Judgment.— In  this  case  the  Munsif  decreed  the  claim,  but 
his  judgment  was  reversed  by  the  Judge,  not  on  the  merits,  but 
because  the  plaintiff  had  paid  a  court-fee  too  small  for  the  suit, 
B«.  35  instead  of  Rs.  45.  In  this  view  he  may  or  may  not  be 
right,  but  clearly  the  objection  is  not  one  affecting  the  merits  of 
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the  case,  and  therefore  as  provided  by  s.  578,  Act  X  of  1877,  he 
ought  not  to  have  made  the  order  he  did  reversing  the  decision  of  the 
Mnnsif.  We  roust,  therefore,  set  aside  the  Judge's  order  and  direct 
him  to  try  the  appeal  that  Was  taken  to  his  Court  on  the  merits. 
Costs  to  abide  the  result 

Cause  remanded. 


Before  Mr.  Juiiice  Peanon  and  Mr,  Jusiiee  Oldfield. 

KASIR  HUSAIN  (DBrBitDA.iiT)  o.  MATA  PRASAD  and  another  (PLAiNTkm)^ 

Vduntarif  alienation^ Good  Faith — Fraud — Consideration, 

▲  decree-holder  iostitated  a  suit  against  his  judgmenMebtor  and  the  latter'^ 
son  for  a  declaration  that  a  gift  by  the  jadgment-debtor  to  his  son  of  certain  pro- 
perty was  fraudaleot)  and  that  such  property  was  liable  fO  be  taken  in  execution  of 
the  decree*  Held  that^  such  gift  haying  been  made  by  the  donor  ont  of  natural  lore 
Bod  affection  for  the  donee  and  in  order  to  secure  a  proTiaion  for  him  and  his  descend- 
ants, and  therefore  for  good  consideration,  and  having  operated,  and  the  donbr 
haying  reserved  to  himself  sufficient  property  to  satisfy  the  decree,  the  mere  fact 
that  the  donor  reserved  to  himself  no  property  within  the  jurisdiction  of  the  Court 
which  made  the  decree  was  not  a  ground  for  holding  that  such  gift  was  fraudulent 
and  not  made  in  good  faith,  and  for  setting  It  aside  and  allowing  thd  decree-holder 
lo  proceed  against  the  property  transferred  by  it. 

The  law  relating  to  volilntary  alienations  explained . 

The  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of 
this  report  in  the  order  of  the  High  Caurt  (S^ankie,  J.,  and  Old- 
field,  J.y)  remanding  the  case. 

The  Senior  Qovemment  Pleader  (Lala  Jmla  Prasad)  and 
Shah  Asad  Aliy  for  the  appellant. 

Pandit  Nand  Lai  and  Babu  Jogindro  Nath  Chaudkrij  for  thd 
respondents. 

The  High  Court's  order  of  remand  was  as  follows  : — 

Oldfibld,  J.  (Si^ANKiB^  J.,  concarring) — It  appears  that  Zulfikat 
Husain  execnted  a  deed  of  gift  dated  14th  December,  1872,  by 
N^hich  he  bestowed  a  large  portion  of  his  property  on  his  son  ^asit 
Husain.   The  plaintiff  held  at  the  time  of  gift  a  decree  against  him 
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*  Second  Appeal,  No.  168  of  1879,  from  a  decree  of  J.  H.  Prinsep,  Esq.,  Judge 
.of  Cawnpore,  dated  the  23rd  December,  1878,  reTersiug  a  decree  o(  Babu  Rmi 
Eali  CbaUdfarii  finbordinate  Judge  of  Cawnpore^  dated  the  2ith  Deeember,  187t. 
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1880  dated  2l8t  November,  1867,  and  the  debt  which  was  unsecured 
NAsiRHusAiif  ^'"^'i"^  institution  of  ihe  suit  to  Rs.  4,838-15-0  ; 

and  he  seeks  in  this  suit  to  have  it  declared  that  the  deed  of  gift  was 
Pbasad.  fraudulent,  that  certain  house-property  and  a  garden,  part  of  the  pro- 
perty conveyed  by  it,  is  the  property  of  Znlfikar  Husain  and  is  liable 
to  be  sold  in  satisfaction  of  his  decree.  Nasir  Husain,  appellant,  be- 
fore us,  pleaded  that  the  deed  was  hond  fide  and  valid,  and  that  bis 
father  still  possesses  ample  property  sufficient  to  satisfy  the  debt, 
which  he  reserved  from  the  operation  of  the  gift ;  that  the  suit  is 
barred  by  limitation ;  and  that  the  decree  songht  to  be  satisfied  is  also 
barred  by  limitation.  The  first  Court  decided  that  there  was  no  valid 
objection  on  the  ground  of  limitation  taken,  and  that  the  gift  was 
valid,  being  on  good  consideration  and  bond  fide^  and  the  executant 
had  at  the  time  reserved  to  himself  shares  in  twenty-five  villages 
with  an  income  of  Rs.  200  a  month.  The  Judge  has  reversed  this 
decree  ;  he  remarks  that  Znlfikar  Husain  "  transferred  by  deed  of 
gift  the  bulk  of  his  property  lying  in  many  districts  including  Cawn- 
pore  to  his  son  for  no  consideration,  but  merely  as.it  is  orally  alleged 
because  of  his  own  reckless  expenditure  in  charitable  acts,  charging 
his  son  with  the  redemption  of  the  mortgages  existing  on  a  consider- 
able portion  of  the  said  property,  and  reserving  ta himself  for  main- 
tenance the  income  of  some  twenty-five  villages,  more  or  less,  in  the 
district  of  Sarun.  The  debts  secured  by  nwrtgages  are  mentioned  in 
the  deed  of  gift  but  unsecured  debts  are  not  alluded  to,  nor  is  the 
house  property  in  Cawnpore  which  appellant  now  seeks  to  attach  and 
Fell  in  satisfaction  of  his  decree  covered  by  any  mortgage,  nor  is  ihere 
mention  made  in  the  deed  of  any  reicrvation  of  property  by  tlto 
donor  for  his  own  purposes.  If  the  gift  be  looked  on  as  a  boit^  fide 
valid  alienation,  the  creditor  who  has  not  been  prudent  enough  te 
secure  his  debt  by  collateral  security  must,  regardless  of  the  distance 
or  expense  attending  the  effort,  proceed  to  Sarun  in  Bengal  to  satisfy ' 
bis  decree  from  such  property  as  bis  debtor  may  possess  in  that 
district ;  he  may  or  may  not  find  it  already  incumbered  in  a  manner 
lie  did  not  expect.  There  is  no  authentic  indication  on  the  record 
of  any  property  being  reserved  by  the  judgment-debtor  to  himself. 
It  is  true  that  respondents  offer  to  prove  it  but  such  proceeding  is 
unnecessary :  the  law  protects  judgment-creditors  as  wsU  as  their 
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debtors  from  the  consequence  of  a  fraudulent  act  or  from  that 
which  although  not  exactly  a  fraud  cannot  be  held  to  be  done  in 
good  faith  towards  all  creditors.    Ordinarily  the  law  would  not 
presume  bad  faith  if  a  judgment-debtor,  when  alienating  a  portion 
of  his  property,  leaves  the  means  to  his  creditors  of  recovering  their 
dues  from  his  other  assets.    A  creditor  has  the  power  to  attach  his 
debtor's  property  both  before  and  after  decree,  and  on  failure  to  do 
so  he  has  no  h'en  on  any  particular  portion  of  the  property  for  the 
discharge  of  his  claim  more  than  the  rest ;  but  at  the  same  time 
where,  as  in  the  present  case,  the  unincumbered  property  is  alleged 
to  be  some  hundred  miles  beyond  the  juris  liction  of  the  Dourt  exe- 
cuting the  decree,  and  the  decree  could  have  been  satisfied  from 
unincumbered  property  lying  within  the  jurisdiction  of  the  C  ourt,  it 
is  neither  fair  nor  equitable  to  the  creditor  to  require  him  to  do  that 
which  his  debtor  acting  in  good  faith  should  have  done  for  him,  or 
by  accepting  as  valid  the  post-decretal  transfer  of  the  property  to 
subject  him  to  the  possibility  of  finding  himself  shut  out  from  relief 
by  other  lien-holders'  oreferential  claims  on  the  residue  of  the  pro- 
perty;" and  the  Judge  concludes  by  not  finding  the  alienation  to  bo 
made  in  good  faith.   The  Judge  then  seems  to  find  that  there  was  no 
good  consideration  for  the  gift  and  that  it  was  not  bond  fide..    But  his 
judgment  shows  he  has  arrived  at  these  conclusions  through  an  inac- 
curate view  of  the  law  on  the  subject  of  voluntary  conveyances.  He 
holds  that  the  conveyance,  if  made  from  a  motive  to  provide  for 
the  son  and  to  protect  him  from  the  consequences  of  the  father's  habit 
of  careless  expenditure  in  charitable  purposes,  cannot  be  held  to  be 
on  good  consideration,  and  in  finding  that  it  was  fraudulent,  he 
has  rejected  as  quite  immaterial  the  explanation  that  at  the  time 
of  the  gift  Zuifikar  Hus»in  reserved  to  himsef  ample  property  to 
satisfy  existing  creditors,  and  has  clearly  been  guided  in  his  deci- 
sion by  the  consideration  that  it  was  not  only  thw  duty  of  the  debtor 
to  reserve  sufficient  property  to  meet  his  creditors'  demands,  but  to 
reserve  property  within  the  jurisdiction  in  which  his  creditors  might 
reside  or  in  which  they  might  hold  decrees  against  him;  and  the 
Jadie  appears  even  to  think  that  a  creditor  who  holds  a  decree  at 
the  time  his  debtor  makes  a  voluntary  conveyance  of  his  property 
can  claim  to  have  it  set  aside^  if  it  does  not  reserve  property  to 
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mIta  Voluntary  conveyances  of  property  liable  to  be  taken  in  execa- 

Pma«ad  f^j,  payment  of  debts  mast  be  shown  to  be  made  on  good  con- 

sideration and  to  be  bond  fide^  in  order  that  they  may  be  protected 
against  the  claims  of  creditors  who  hold  claims  at  the  time  the 
conveyances  were  made ;  and  there  will  be  a  presamption  that 
voluntary  conveyances  are  not  bond  fide  in  respect  of  debts  tha( 
existed  at  the  time^  but  this  presamption  will  be  rebutted  when  the 
circumstances  of  the  indebtment  and  the  conveyances  repel  fraud. 
The  law  may  be  taken  to  be  as  given  in  Story's  Equity  Jurispru- 
dence, 11th  ed.,  vol.  i.,  s.  365, — Mere  indebtment  would  not  perse 
establish  that  a  voluntary  conveyance  was  void,  even  as  to  existing 
creditors,  unless  the  other  circumstances  of  the  case  justly  created 
a  presumption  of  fraud,  actual  or  constructive,  from  the  condition, 
state,  and  rank  of  the  parties,  and  the  direct  tendency  of  the 
conveyance  to  impair  the  rights  of  creditors.  In  the  latest 
English  case,  touching  this  subject,  it  was  unequivocally  held 
that  a  voluntary  deed,  made  in  consideration  of  love  and  affec- 
tion, is  not  necessarily  void  as  against  the  creditors  of  the  grantor, 
upon  the  common  law,  or  the  statute  of  Elizabeth,  but  that  it  must 
be  shown  from  the  actual  circumstances,  that  the  deed  was  frand- 
ulent,  and  necessarily  tended  to  delay  or  defeat  creditors.'* 

In  the  case  before  us  the  deed  gives  the  reason3  for  the  convey- 
ance as  follows:  ^4  have  no  other  male  child,  and  through  him  I 
expect  to  perpetuate  my  name  and  lineage,  and  also  because  he  has 
ever  been  very  dear  to  me,  and  since  his  attaining  discretion  up  to 
this  day  has  been  devoted  to  my  service  and  to  please  me  and  never 
acted  contrary  to  my  will,  I  put  the  donee  in  full  proprietary  posses* 
sion,  &c and  all  rights  of  creditors  secured  by  the  mortgages  of 
the  said  property  are  specially  reserved  by  the  deed. 

If  it  be  as  stated  that  Zulfikar  Husain,  knowing  himself  to  be  a 
man  of  expensive  habits,  and  out  of  affection  for  his  son  and  in 
order  to  secure  a  provision  for  him  and  his  descendants,  made  the 
gift  in  question,  it  cannot  be  said  to  have  been  made  otherwise 
than  on  good  consideration,  and  if  the  gift  was  made  bond  fid^ 
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and  had  operation,  there  is  no  reason  why  it  should  not  be  valid; 
and  it  is  clearly  a  most  material  ciroumstanee  for  judging  of  the 
bond  fide  character  of  the  conveyance  to  determine  what  property 
ZuIGkar  Rusain  reserved  to  himself,  and  whether  it  was  sufficient 
to  satisfy  all  debts  existing  at  the  time  of  the  conveyance  for 
which  no  other  provision  had  been  made,  and  the  Judge  has  attached 
too  much  importance  to  the  fact  that  no  property  was  reserved 
within  the  jurisdiction  of  the  Court  that  gave  plaintiffs  decree, 
»ince  there  could  be  no  difficulty  in  reaching  other  property,  the 
law  providing  for  such  cases. 

I  would  remand  the  case  in  order  that  the  Judge  should  re-try 
the  issue  of  the  bond  fide  character  of  the  conveyance,  afcer  more 
fully  ascertaining  the  circumstances  of  the  conveyance  and  of  the 
indebtment  of  Zulfikar  Husain  at  the  time  he  made  it,  and  allow  ten 
days  for  objections  to  the  finding  after  its  submission. 


1880 
NasirHubai^ 

V. 

Mata. 
Fbasad. 


On  the  return  of  the  lower  appellate  Court's  finding  the  High 
Court  (PaARSOW,  J.,  and  Oldfibld,  J.,)  delivered  the  following 
judgment  disposing  of  the  appeal : 

Oldfikld,  J.  (Pearson,  J.,  concurring). — We  have  now  before 
ns  the  Judge's  finding  on  the  issue  remitted,  and  there  can  be  no 
question  that  the  deed  did  not  operate  by  conveyance  of  the  property 
or  that  it  was  not  made  on  a  perfectly  good  consideration,  and  there 
is  nothing  to  show  that,  when  the  deed  of  gift  was  executed,  the  de- 
fendant had  not  reserved  to  himself  ample  property  sufficient  to  meet 
all  existing  claims  of  creditors ;  indeed,  it  has  been  found  that  he  is 
now  in  possession  of  seventeen  villages  and  has  property  abundantly 
sufficient  to  satisfy  the  present  claim. 

Under  such  circumstances  it  is  impossible  to  accept  the  Judge's 
finding  that  the  gift  wasnotfconi  fide  but  that  it  was  in  fraud  of  cre- 
ditors, or  to  permit  plaintiff  to  have  it  set  aside  and  to  allow  him  to 
proceed  against  the  property  it  conveyed  for  the  satisfaction  of  his 
debt.  The  Judge's  reason  for  still  holding  the  gift  to  be  not  bond  fide 
is  the  same  which  we  held  to  be  irrelevant  in  our  order  of  remand, 
viz.j  that  by  the  gift  of  the  property  it  refers  to  the  plaintiff  has 
been  deprived  of  the  power  of  proceeding  against  property  in  his 
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1880        own  neioflibourliood  for  aatisfaction  of  the  debt    This  considerafion 

I!  „  is  too  insiofnificant  to  stamp  the  ffift  with  fraud.  Wo  decree 
NasirHusain  r>  I  & 

».  the  appeal  and  reverse  the  decree  of  the  lower  appellate  Court  and 

Fbabai).      restore  that  of  the  first  Court  and  dismiss  the  suit  with  all  costs. 

Appeal  alloioed. 

Before  Mr.  Juttice  Pearson  and  Mr.  Justice  OldfiM. 

BAM  BARAN  BAM  (Plaii^tiff)  v.  SALIG  RAM  SINGH  (DKFBNDAjrr).* 

Landholder  and  Tenant — Trees. 

Held  that  trees  accede  to  the  Boil  and  pass  to  the  landholder  with  the  laod  on 
the  termination  of  a  tenancy,  and  unless  the  tenant  uses,  during  the  term  of  his 
tenancy,  his  pHvilege,  where  he  has  it,  of  removing  the  trees,  he  cannot  dj  so  afier- 
wards ;  he  would  then  be  deemed  a  trespasser. 

Held  also  that,  where  a  tenant  has  been  ejected  in  the  execution  of  the  decree 
of  a  Revenue  Court  for  arrears  of  rent  from  the  land  forming  his  holding,  his  te2i- 
ancy  then  terminates,  and  with  it  all  right  in  the  trees  standing  on  such  laod  or 
power  of  dealing  with  them.  A  iierson,  therefore,  who  purchases  the  rights  and 
interests  of  a  tenant  after  his  ejectment  in  ths  execution  of  such  a  decree,  cannot 
maintain  a  suit  for  the  possession  of  the  trees  standing  on  the  tenant's  holding. 

The  plaintiff  in  this  suit  claimed  the  possession  of  certain  trees 
as  having  belonged  to  the  defendant  Harakh  Rai,  whose  rights 
and  interests  had  been  purchased  by  the  plaintiff  at  an  execution 
sale.  Harakh  Rai  had  been  the  tenant  with  a  right  of  occupHUcy 
of  the  land  on  which  such  trees  were  standing,  but  had  been  ejected, 
previously  to  plaintiffs  auction -purchase  of  such  trees,  in  the 
execution  of  a  decree  for  arrears  of  rent  obtained  against  him  by 
the  defendant  Salig  Ram  Singh  the  landholder.  The  Court  of  first 
instance  gave  the  plaintiflF  a  decree  on  the  ground  that  a  tenant 
did  not  lose  his  right  to  the  trees  standing  on  his  holding,  by  reason 
that  he  had  been  ejected  from  his  holding  in  the  execution  of  a 
decree  for  arrears  of  rent.  On  appeal  by  the  defendant  Salig 
Ram  Singh,  the  lower  appellate  Court  held  that  Harakh  Rai  had 
lost  his  right  to  the  trees  by  reason  of  his  ejectment  from  his  hold- 
ing, and  dismissed  the  plaintiff's  suit. 

*  Second  Appeal.  No.  45  of  1880,  from  a  decree  of  Maul? i  Muhammad  Bakhsb, 
Additional  Subordinate  J uHj^e  of  Ghizipur,  dated  the  26th  September,  1579,  rerers- 
ifig  a  decree  of  Munshi  Mohan  Lai,  Munsif  of  Bolia^  dated  the  7th  Jane,  1879. 
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May  13. 


Digitized  by  Google 


VOL.  II.]  ALLAHABAD  SERIES. 

The  plaintiff  appealed  to  the  High  Court. 

Munshi  Hanuman  Prasad  and  Lala  Lalta  Prasad,  for  the  appel- 
ant 

Manshi  Sukh  Ram,  for  the  respondent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.,) 
was  delivered  by 

Oldfield,  J. — The  law  may  be  stated  to  be  that  trees  accede 
to  the  soil  and  pass  to  the  landlord  with  the  land,  and  unless  the 
tenant  uses,  during  the  term  of  his  tenancy,  his  privilege,  where  he 
has  it,  to  remove  the  trees,  he  cannot  do  so  afterwards ;  he  would 
then  be  deemed  a  trespasser. 

In  this  case  the  tenant  had  been  ejected  by  his  landlord  in  exe- 
cution of  a  Revenue  Court  decree  for  arrears  of  rent  from  the  land 
on  which  the  trees  stand,  forming  part  of  his  tenant-holding ;  his 
tenancy  then  terminated  and  with  it  all  right  in  the  trees  or  power 
of  dealing  with  them.  The  plaintiff  bought  the  tenant's  rights 
and  interests  after  bis  eviction  and  cannot  maintain  this  suit  for 
possession  of  the  trees. 

We  cannot  allow  the  contention  of  the  plaintiff's  pleader  that  a 
tenant  in  this  country  has  any  right  in  trees  standing  on  the  land 
of  his  holding  as  something  distinct  from  and  independent  of  the 
tenant-right  by  which  he  holds  the  land,  so  that  eviction  from  the 
land  will  not  affect  his  right  in  the  trees.  It  is  difficult  to  see  how- 
he  could  after  eviction  assert  any  such  right  without  being  deiBmed 
a  trespasser.  No  such  right  to  trees  is  reserved  by  the  Kent  Act 
to  an  ejected  tenant,  the  only  rights  reserved  are  by  s.  42a.  to  the 
growing  crops  or  other  ungathered  products  of  the  earth  belonging 
to  the  tenant,  and  grooving  on  the  land  at  the  time  of  his  ejectment,- 
'  and  the  right  to  use  the  land  for  the  purpose  of  tending  and  gather- 
ing in  such  crops  or  other  products  paying  adequate  rent  therefor. 
The  appeal  is  dismissed  with  costs. 
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BtfoTt  Mr.  Justice  Pearson  and  Mr.  Justice  Straight. 


GANRAJ  DUBEY  (Depejidiht)  v.  SHEOZORE  SINGH  (Plaintiff).* 
Hindu  law^Joint  undivided  family  property  ^Alienations  Assent  of  co/tarceners 


The  member  of  a  joiot  Hinda  family  who  alienates  hia  rights  and  interests  in 
the  family  property  to  a  stranger  in  blood  thereby  incapacitates  himself  from 
objecting  to  a  similar  alienation  by  another  member  of  snch  family  of  his  rights 
ind  interests  in  snch  property  on  the  ground  that  snch  alienation  was  made 
.Tithont  his  consent,  and  such  stranger  is  not  competent  to  make  such  objection. 
Ballahh  Das  t.  Sunder  Das  (1)  followed. 

In  September,  1878,  one  Kishen  having  died,  his  widow  Makh- 
tola,  as  mother  and  guardian  of  his  minor  sons,  gave  one  Sheozore 
Singh  a  usufructuary  mortgage  of  Kishen's  landed  estate,  consist- 
ing of  a  one-third  share  of  certain  lands,  and  delivered  possession 
to  him.  In  November,  1878,  Kishen's  brother,  Kalahal,  mort- 
gaged his  own  one-third  share  of  such  lands  and  also  Kishen^s  one- 
third  share  to  one  Ganraj,  who  dispossessed  Sheozore  Singh  of 
Kishen's  share.  Sheozore  Singh  consequently  brought  the  present 
suit  against  Makhtola,  in  her  own  name  and  as  guardian  of 
Kishen's  minor  sons,  and  against  Kalahal  and  Ganraj,  for  posses- 
sion of  Kishen's  share  in  virtue  of  its  mortgage  to  him  by  Makhtola 
in  September,  1878.  The  defendant  Ganraj  contended  that  the 
mortgage  to  the  plaintiff  was  invalid,  as  the  defendant  Makhtola 
was  not  the  lawful  wife  of  Kishen.  The  defendant  Kalahal  contend- 
ed that  he  and  his  brother  Kishen  and  a  third  brother  owned  and 
held  the  land  jointly  in  equal  one-third  shares.  The  Court  of  first 
instance  held  that  the  defendant  Makhtola  was  the  lawful  wife  of 
Kishen,  that  she  and  the  minor  sons  of  Kishen  were  entitled  to 
his  estate,  and  that  the  mortgage  to  the  plaintiff  was  good  and 
valid,  and  gave  the  plaintiff  a  decree,  which  the  lower  appellate 
Court,  on  appeal  by  the  defendant  Ganraj,  affirmed.  Neither  of 
the  lower  Courts  determined  whether  Kishen's  estate  was  separate 
and  divided  property  or  not. 

*  Second  Appeal,  No.  43  of  1880,  from  a  decree  of  Maalri'MuhammaH  Bakhsh, 
Additional  Subordinate  Judge  of  Ghazipur,  dated  the  23rd  September,  ld79,alBrm- 
iug  a  decree  of  Chaudhri  Jagan  Nath,  Muusif  of  Saidpur,  dated  the  30lh  June. 
1879. 


— Stranger. 


(1)  I.  L.  R.,  1  All.,  429  . 


Digitized  by 


Google 


VOL  II.] 


ALLAHABAD  SERIES. 


899 


On  appeal  to  the  High  Court  the  defendant  Ganraj  contended, 
inter  aliay  that  the  ah'enation  of  Kishen's  share  of  the  joint  family 
property  to  the  plaintiff  without  the  consent  of  the  defendant 
Kalahal,  a  co-sharer  of  that  property,  was  invalid. 

The  Senior  Government  Pleader  (Lala  Juala  Prasad)^  for  the 
appellant. 

Pandit  Ajudhia  Nath  and  Babu  Jogindro  Nath  Chaudhri,  for 
the  respondent 

The  portion  of  the  judgment  of  the  Court  (Pkabson,  J.,  and 
Straiqht,  J.,)  material  to  the  purposes  of  this  report  was  as  fol- 
lows : — 

Feabson,  J.— The  plea  which  constitutes  the  second  ground  of 
the  appeal  was  not  taken  in  the  Court  of  first  instance.  Ther«  it 
is  true  Kalahal  pleaded  that  Kishen's  estate  was  not  a  separate  one, 
but  not  that  the  mortgage  made  by  his  widow  and  sons  was  in- 
Tttlid  because  it  had  been  made  without  his  consent ;  and  Ganraj 
pleaded  that  it  was  invalid  because  she  was  not  a  lawful  wife  and 
his  children  were  illegitimate.  The  plea  now  set  up  is  here  for  the 
first  time  set  up,  not  by  Kalahal,  who  alone  might  under  other 
circumstances,  i.  if  he  had  not  by  his  own  act  incapacitated 
himself,  have  been  competent  to  urge  it,  but  by  Ganraj,  a  stranger 
to  the  family,  in  whose  mouth  it  does  not  lie, — Ballabh  Das  v. 
Sundar  Das  (1)  The  second  ground  of  appeal  is  consequently 
disallowed.   The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

Before  Mr,  Justice  Oldfidd  and  Mt.  JuMtice  Straight. 

CHANDRA  SEN  (Dbfendakt)  v.  GANQA  RAM  and  anotubb  (Plaintiffs).* 

Bindu  laW'"  Joint  Hindu  family  property -^Alienation  by  Fathtr-^Son's  Eights* 

Of  a  member  of  a  joint  andlrided  Uinda  family  coosisting  of  himself  and  his 
sons,  having  wrongfally  converted  to  his  own  use  the  property  of  another  person^ 
such  person  sued  him  for  damages  for  such  conversion,  and  obtained  a  decree, 

•  Second  Appeal,  No.  1176  of  1879,  from  a  decree  of  W.  Tyrrell,  Esq.,  Judge  of 
Bareilly,  dated  the  30th  July,  1879,  affirming  a  decree  of  Pandit  Indar  Naraio, 
Honaif  of  BareUJy,  dated  the  26th  May,  1879. 

(1)  I.  AIL,  429. 
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in  the  execntion  of  which  Q't  rights  and  IntereBts  in  the  family  property  were 
put  up  for  sale  and  purchased  by  C,  who  in  execntion  of  such  decree  took 
possession  of  such  property.  G**  souf  thereupon  sued  C  to  recoTer  their  shares 
according  to  Hindu  law  of  such  property.  Held  per  Oldvibld,  J.^  that,  although 
the  father's  debt  was  not  one  which  the  sons  were  in  duty  bound  to  pay,  it  might 
be  that,  had  the  family  estate  passed  out  of  the  family  under  the  execution-sale^ 
the  sons  could  not  bare  recovered  it  from  who  was  an  auction-purchaser  and 
a  stranger  to  the  suit  against  the  father.  Inasmuch  as,  howeyer,  ^e  claim  in 
that  suit  was  not  for  a  joint  family  debt,  but  a  personal  claim  against  the  father, 
who  was  alone  represented  in  that  suit,  and  the  decree  in  that  suit  was  against 
him  personally,  and  it  was  only  his  rights  and  interests  that  were  put  up  for  sale 
and  purchased  by  (7,  the  sons  were  entitled  to  reeorer  from  C  their  shares  of 
the  family  property.    Suraj  Bunsi  Kotr  v.  Sheo  Period  Singh  (1)  distinguished. 

Per  SrRAiGBT,  J.— That  the  sons  were  entitled  to  recover  their  shares  of  the 
family  property,  the  decree  being  purely  a  personal  decree  against  the  father, 
and  his  rights  and  interests  only  in  such  property  having  been  put  up  for  sale 
and  purchased  by  C. 

This  was  a  suit  instituted  on  behalf  of  the  two  plaintiflFs,  who  were 
minors,  by  their  uncle  as  their  next  friend,  for  possession  of  a  two- 
ninths  share  of  a  certain  dwelling-house.  This  house  was  ancestral 
property  which  had  descended  to  the  plaintiflfs'  father,  Gopal  Das, 
and  his  two  brothers  in  equal  one-third  shares.  On  the  31st  July, 
1878,  the  rights  and  interests  of  Gopal  Das  in  the  house  were  put 
up  for  sale  in  the  execution  of  a  decree  for  money,  which  one  Bam 
Kinkar  had  obtained  against  him  in  a  suit  for  damages  for  wrong- 
fully converting  to  his  own  use  certain  jewels  belonging  to  Ram 
Kinkar.  Such  rights  and  interests  were  purchased  by  the  defend- 
ant in  this  suit.  The  defendant  having  taken  possession  of  one-third 
of  the  house,  the  present  suit  was  brought  against  him  by  the  plain- 
tiffs for  possession  of  their  shares  of  such  one-third.  The  defendant 
contended  that  the  suit  was  not  maintainable,  inasmuch  as  the  family 
property  of  the  plaintiffs  and  their  father  bad  been  put  up  for  sale  in 
the  satisfaction  of  a  debt  incurred  by  their  father  for  their  support, 
and  the  defendant  had  purchased  the  property  in  good  faith.  The 
contention  that  the  debt  had  been  incurred  for  the  support  of  the 
plaintiffs  was  based  upon  the  allegation  that  Gopal  Das  had  convert- 
ed the  property  of  Ram  Kinkar  to  his  own  use  in  order  to  maintain 
himself  and  his  children  during  a  time  of  famine.  The  Court  of 
first  instance  disallowed  this  contention  and  gave  the  plaintiffs  a 
(1)  I.  L.  E.,  5  Calc,  lis. 
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decree,  which,  on  appeal  by  the  defendant,  the  lower  appellate  ^^80 


Court  affirmed,  disallowing  the  same  contention.  Chandra. 

On  appeal  to  the  High  Court  the  defendant  contended  that  the 
property  had  passed  to  him  and  could  not  be  recovered,  as  he  was  ^^^^^ 
a  stranger  to  the  proceedings  against  Gopal  Das  and  had  pur- 
chased in  good  faith. 

Lala  Lalta  Prasad  and  Mir  Zahur  Ilusairiy  for  the  appellant. 

Munshi  Hanuman  Prasad^  for  the  respondents. 

The  following  judgments  were  delivered  by  the  Court : 

Oldfield,  J. — The  plaintiffs  are  two  minor  sons  of  one  Oopal : 
the  latter  misappropriated  some  jewels  which  were  pledged  to  him 
by  one  Bam  Einkar,  who  brought  a  suit  against  him  for  damages 
and  obtained  a  decree,  and  in  its  execution  caused  his  judgment- 
debtor's  rights  and  interests  in  a  joint  ancestral  house  to  be  sold, 
and  appellant  became  the  purchaser.  Plaintiffs  sue  to  recover 
their  shares  of  the  house.  Both  Courts  have  decreed  the  claim, 
and  we  consider  that  the  appeal  fails. 

The  law  is  that,  when  joint  ancestral  property  has  passed  out 
of  the  joint  family  under  a  sale  in  execution  for  a  father's  debts, 
his  sons  by  reason  of  their  duty  to  pay  his  debts  cannot  recover 
the  property,  unless  they  show  that  the  debts  were  contracted  for 
immoral  purposes  and  that  the  purchaser  had  notice  that  they 
were  so  contracted,  and  a  purchaser  at  an  execution-sale  being  a 
stranger  to  the  suit,  if  he  has  not  notice  that  the  debts  were  con- 
tracted for  immoral  purposes,  is  not  bound  to  make  inquiries  beyond 
what  appears  on  the  face  of  the  proceedings. —  Suraj  Bunsi  Koer  v. 
Shea  Peread  Singh  (1). 

In  the  case  before  us  the  debt  is  not  one  which  the  sons  were 
in  duty  bound  to  pay,  but  it  may  be  that,  had  the  property  passed 
out  of  the  family  under  the  sale  in  execution  of  the  decree,  they 
could  not  recover  it  from  the  appellant,  who  is  an  auction-purchaser 
And  a  stranger  to  the  suit;  but  an  examination  of  the  suit  and 
decree  and  execution-proceedings  shows  that  no  more  than  the 
right^  title,  and  interest  of  the  judgment-debtor  in  the  property 
(1)  L  L.  B.,  5  Calc,  148. 
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passed  under  the  execation-sale.  The  claim  was  not  for  a  joint 
family  debt,  but  a  personal  claim  against  Gopal,  who  was  alone 
represented  in  the  suit,  and  the  decree  was  against  him  personally 
for  a  money-claim,  and  it  was  only  his  right,  title,  and  interest 
that  was  put  up  for  sale  and  bought  by  the  appellant.  I  would 
dismiss  the  appeal  with  costs. 

Straight,  J. — I  concur  in  the  judgment  of  my  honorable 
colleague  entirely  on  the  ground  that  the  decree  was  purely  a 
personal  one  against  Gopal,  and  that  all  that  was  pat  op  and 
brought  to  sale  was  hi«  right,  title,  and  interest  The  appeal 
should  be  dismissed  with  costs. 

Appeal  dismissed. 


1880  Before  Sir  Robert  Stuart,  Kt.,  Chief  JutUce,  and  Mr.  Justice  OidJkldL 

May  26. 

J  CHIMMAN  SINGH  (rLAiNxipp)  w.  SUBRAN  KUAR  ard  othrw  (DeFBiiDAiin)* 

Act  XL  of  185S,  8.  18 — Mortgage  by  certificate-holder  wiihomi  MactioJi— 
Act  IX  of  1872  {Contract  Act),  a,  23. 

A  mortgage  hj  a  person  holding  a  certificate  of  administration  in  respect  of 
the  estate  of  a  minor  under  Act  XL  of  1868  of  immoyeable  propertj  belonging 
to  the  minor,  without  the  sanction  of  the  Civil  Coart  prerionsly  obtained,  is  Toid 
with  reference  to  s.  18  of  that  Act  and  s.  23  of  the  Indian  .Contract  Act^  even 
though  the  mortgage-money  was  advanced  to  liquidate  ancestral  debts  and  to  save 
ancestral  property  from  sale  in  the  execution  of  a  decree. 

TflE  facts  of  this  case  are  suffioiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Court. 

Lala  Lalta  Prasad  and  Munshi  Kashi  Prasad^  for  the  appellant 

Mr.  Niblett  and  Babu  Beni  Prasad^  for  the  respondents. 

The  High  Court  (Stdart,  C.  J.,  and  Oldfield,  J.,)  deliyered 
the  following 

Judgment. — ^The  widows  of  Thamman  Singh  and  guardians  <^ 
his  son  the  plaintiff,  and  of  another  son.  Sirdar  Singh,  since  deceased, 
executed  on  I9th  July,  1870,  three  deeds  of  mortgage  of  property 
left  by  Thamman  Singh  in  favour  of  the  defendants  or  persona 
now  represented  by  defendants.    The  sons  of  Thamman  Singh  were 

•  First  Appeal,  No.  18  of  1879,  from  a  decree  of  Maulvi  Abdol  Q^yom  Khan^ 
Subordinate  Judge  of  BareiUy,  dated  the  18th  December,  1878. 
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minors,  and  the  widows  had  obtained  a  certificate  under  Act  XL  1880. 
of  1858  in  respect  of  the  minors'  estates.    The  plaintiff  has  brought  chtmwai 
this  suit  on  attaining  majority  to  set  aside  these  deeds  on  the  Sinoh 
ground  of  their  illegality  and  to  recover  possestjion  of  property  con-  Subrax 
veyed  by  two  of  them.    The  deeds  are  (i)  mortgage  of  10  biswas  Koau. 
in  Dharanpur,  (ii)  mortgage  of  10  biswas  in  Beharipur,  (iii)  mort- 
gage of  35  biswas  4  biswansis  of  resumed  muafi  land  in  Dharan- 
pur;  and  a  ground  taken  by  the  plaintiff  in  the  Court  below  was  that 
the  widows  had  no  power  to  make  the  mortgages  without  the  sanction 
of  the  Civil  Court.    The  defence  is  that  the  money  was  advanced  by 
defendants  on  the  mortgages  to  satisfy  ancestral  debts  and  to  save 
from  sale  in  execution  of  a  decree  the  ancestral  property  which 
had  been  attached  and  put  up  for  sale.    The  Court  below  has  held 
that  the  ground  urged  by  the  plaintiff  was  not  one  on  which  the 
deeds  could  be  set  aside,  and  has  found  this  defence  to  be  good  in 
respect  of  the  first  and  second  deeds,  but  not  in  respect  of  the  third, 
and  the  Court  decreed  the  claim  only  in  respect  of  the  third  deed. 
There  are  separate  appeals  preferred  by  both  parties. 

The  plaintiff  has  again  urged  in  appeal  that  the  deeds  are  invalid 
with  reference  to  the  provisions  of  Act  XL  of  1858,  and  this  plea 
is  good  and  disposes  of  both  appeals.  The  deeds  of  mortgage  were 
executed  by  persons  holding  a  certificate  under  Act  XL  of  1858 
without  the  sanction  of  the  Civil  Court  previously  obtained,  and 
the  contracts  so  made  are  void  with  reference  to  s.  23,  Indian 
Contraot  Act,  since  their  object  is  of  such  a  nature  that  if  permit- 
ted it  would  defeat  the  provisions  of  s.  18,  Act  XL  of  1858,  which 
enacts  that  no  person  taking  a  certificate  under  the  Act  shall 
have  power  to  sell,  mortgage,  &c.,  without  the  order  of  the  Civil 
Court  previously  obtained.  The  following  oases  in  point  may  he 
referred  to:— S.  A.  No.  180  of  1870,  decided  the  25th  March,  1870 
(1)  ;  S.  A.  No.  1078  of  1878,  decided  the  17th  April,  1879  (2); 
Surut  Chunder  Cliatterjee  v.  Ashootosh  Cliatterjee  (3)  ;  Dabee  DuU 
Shahoo  V.  Subodra  Bibi  (4).  The  appeal  on  the  part  of  the 
plaintiff  is  decreed  with  costs,  and  that  on  the  part  of  defendants  is 
dismissed  with  costs. 

a)  Unreported.      (8)  24  W.  R.  46. 
(2)  Unreported.      (i)  25  W.  K.  449. 
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1880  Before  Mr,  J  mike  Pearson  and  Mr.  Justice  Oldfidd. 

May  27. 

^  —       EARMAN  BIBI  aho  othbbi  (Pjstitionees)  v.  MISRI  LAL  (Plaintiff).* 

Addition  of  ParlieB-^Appeal^Act  X  of  1S77  {CivU Procedure  Cojie),  si.  82,  588— 
Act  XII  of  1879,  *.  90  (2). 

An  order  refasing  an  application^  under  s.  3  2  of  Act  X  of  1877i  bj  a  perton  to 
be  added  as  a  defendant  in  a  suit  is  not  appealable. 

One  Karman  Bibi  and  certain  other  persons  applied,  under  s.  3J 
of  Act  X  of  1877,  to  be  joined  as  defendants  in  a  suit  brought 
by  one  Misri  Lai  which  was  pending  in  the  Court  of  the 
Subordinate  Judge  of  Azamgarh.  The  Subordinate  J udge  refused 
this  application,  holding  that  the  rights  and  interests  of  the  appli- 
cants could  not  be  dealt  with  in  the  suit,  and  that  if  they  were 
made  defendants,  there  might  be  a  misjoinder  of  parties,  and  the 
plaintiff  in  the  suit  would  be  unnecessarily  burdened  with  costs. 

Karman  Bibi  and  the  other  applicants  appealed  against  this 
order  to  the  High  Court. 

Mir  Akbar  Husain,  for  the  appellants. 

Lala  Lalta  Prasad^  for  the  respondent. 

The  judgment  of  the  Court  (Pearson,  J.,  and  Oldfield,  J.^) 
was  delivered  by 

Pbarson,  J.— Under  s.  588,  Act  X  of  1877,  as  amended  by 
Act  XII  of  1879,  orders  under  s.  32  striking  out  or  adding  the 
name  of  any  person  as  plaintiff  or  defendant  are  appealable ;  but 
the  order  which  is  the  subject  of  the  present  appeal  is  not  an  order 
of  the  kind  above  mentioned.  It  is  an  order  refasing  to  make 
the  appellants  defendants  in  the  suit ;  and  there  is  no  provision  in 
the  law  for  an  appeal  from  such  an  order.  The  appeal  is  therefore 
disallowed  with  costs. 

Appeal  dismissed^ 


*  First  Appeal,  No.  43  of  1880.  from  an  order  <vf  Rai  Bhagwan  Prasad,  Snbof' 
dinate  Judge  of  Azamgarb,  dated  tbe  Otta  March,  1880. 
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JB^fore  Mr.  Juttice  Oldfield  and  Mr.  Justice  Straight  7880 

May  27. 

HARI  SINQH  (DsFBHDiiiT)  v,  BALDEO  SINGH  and  anothbr  (Plaintiffs).*  ' 

Suit  of  the  nature  cognizable  in  a  Small  Cause  ConW —Haq-i-chabarum—Secojii 

Appeal. 

A  suit  by  a  lamindar  for  ooe-foarth  of  the  price  of  trees  cut  hj  tenants 
is,  when  based  npon  contract,  one  of  the  nature  cognizable  io  a  Ck>urt  of  Small 
Causes,  and  consequently,  where  the  amount  claimed  is  under  five  hundred  rupees, 
DO  second  appeal  lies  in  such  a  suit.  The  principle  laid  down  in  Nanku  y.  The 
Board  of  Revenue  (I)  followed. 

The  plaintiffs  in  this  snit  claimed  from  the  defendant  Rs.  9-4-0, 
being  one-fourth  of  Bs.  37,  the  price  of  certain  trees  cut  down  and 
Bold  by  the  defendant.  The  plaintiffs  were  the  zaminddrs  of  the 
land  on  which  the  trees  were  situated  and  claimed  as  such,  the 
defendant  being  the  occupancy-tenant  of  such  land.  The  plaintiffs 
based  their  claim  on  a  razi-nama'*'*  dated  the  10th  August,  1871, 
and  the  village  administration-paper  in  which  the  substance  of  this 
instrument  had  been  recorded.  This  ^^razi-nama^^  was  executed  by 
the  defendant  and  other  tenants,  who  agreed  therein  that  when  any 
tenant  cut  doHn  and  sold  anjr  trees  situated  on  his  holding,  the 
zamind&rs  should  be  allowed  one-fourth  of  the  sale-price.  The  vil- 
lage administration-paper  contained  a  declaration  to  the  effect 
that  the  zamind^rs  were  entitled  to  one-fourth  of  the  price  of  any 
trees  cut  down  and  sold  by  the  tenants.  The  Court  of  first 
instance  dismissed  the  suit  On  appeal  by  the  plaintiffs  the  lower 
appellate  Court  gave  them  a  decree. 

The  defendant  appealed  to  the  High  Court,  On  behalf  of  the 
respondents  it  was  contended  that  the  suit  was  one  of  the  nature 
cognizable  in  a  Court  of  Small  Causes,  and  consequently  no  second 
appeal  in  the  suit  would  lie. 

Munshi  Banuman  Prasad^  for  the  appellant 

Babu  Oprokash  Chandar  Mukarjiy  for  the  respondents. 


*  Second  Appeal,  No.  126  of  1830,  from  a  decree  of  Maul ri  AbdalQajum 
Khan,  Subordinate  Judge  of  Bareilly,  dated  the  29th  September,  1879,  reversing  a 
decree  of  Shih  Ahmad-allAh,  Munsif  of  the  Suburbs  of  Bareillj,  dated  the  18th 
July,  1879. 

(1)  I.  L.  R.,  1  All.,  444. 
128 
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The  judgment  of  the  Court  (Oldfield,  J.,  and  Stbaigbt,  J.,) 

was  delivered  by 

Straight,  J. — The  lower  appellate  Conrt  has  fonnd  that  the 
razi-nama  was  duly  and  properly  executed ;  in  other  words,  that  the 
defendant  agreed  in  writing  to  allow  the  plaintiffs  haq-uchaliarumj'* 
The  suit  was  therefore  for  money  due  upon  a  contract  and  of  a 
nature  cognizable  by  a  Small  Cause  Court.  Accordingly  no  second 
appeal  lay  to  this  Court,  and  the  preliminary  objection  taken  by  the 
respondents'  pleader  must  prevail.  Our  attention  was  called  at  the 
hearing  to  the  case  ot  Nanku  v.  The  Board  of  Revenue  (1),  but  the 
view  we  are  now  taking  is  in  no  way  inoonsistent  with,  on  the  con- 
trary is  entirely  in  accordance  to,  the  principle  laid  down  in  that 
case  by  the  Court  at  large.  The  appeal  is  not  entertainable  and 
must  be  dismissed  with  costs. 

Appeal  dismissed. 


1 880  Btfore  Mr,  Juttice  Pearton  and  Mr.  Juttitt  StrmighL 

CHANDIKA  SINGH  akd  another  (^DrnzvoAm)  ».  POHKAR  SINGH 
(PLAnrnw).* 

Joint  Mortgage-^Foredoturt. 

Where  a  mortgage  of  aa  estate  is  a  joint  one  and  there  is  no  specification  in 
it  that  any  individaal  share  or  portion  of  a  share  of  such  estate  is  charged  with  the 
repayment  of  any  defined  proportion  of  the  mortgage-money,  bat  the  whole  estate 
is  made  responsible  for  the  mortgage-money,  it  is  not  competent  for  the  mortgagee 
to  treat  a  sum  paid  by  one  of  the  mortgagors  as  made  on  snch  mortgagor's  own 
account  In  respect  of  what  might  be  calculated  as  his  reasonable  share  of  the  joint 
debt  and  to  release  his  share  from  farther  liability.  Where,  therefore,  in  the  case  of 
such  a  mortgage  the  mortgagee,  in  taking  foreclosure  proceedings,  exempted  the 
person  and  share  of  the  mortgagor  so  paying  and  proceeded  only  against  the  other 
mortgagors,  and,  the  mortgage  having  been  foreclosed,  sued  the  other  mortgagors 
for  the  possession  of  their  shares  of  such  estate,  luld  that,  the  foredosare  proceed- 
ings being  irregular,  the  suit  was  not  maintainable. 

The  facts  of  this  case  are  safficiently  stated  for  the  purposes 
of  this  report  in  the  judgment  of  the  High  Coart. 

*  Second  Appeal,  No.  179  of  18S0,  from  a  decree  of  Pandit  Jagat  Narain, 
Bubordinate  Jud^e  of  Cawnpore,  dated  the  18th  December,  1879,  aflkmioga  decree 
of  Maulvi  Salchawac  Ali,  Mansif  of  Akbarpor,  dated  the  16th  September,  1878. 

(1)  I.  L.  R.,  1  All.  444. 
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Babu  Jogindro  Nath  C/iaudhri  and  Maulvi  Oldd-uURahmariy 
for  the  appellants. 

Munsbi  Hanuman  Prosody  for  the  respondent 

The  judgment  of  the  Court  (Pjbabson,  J.,  and  Straight,  J.,) 
was  delivered  by 

Straight,  J.— This  is  a  suit  for  possession  of  a  one  pie  share  of 
mauza  Bai,  pargana  Qhatanpur,  upon  the  basis  of  a  mortgage 
dated  the  2nd  July,  1869;  and  a  foreclosure  proceeding  of  the  23rd 
May,  1878»    Both  the  lower  Courts  decreed  the  claim  and  tbo 
defendants  now  appeal.    The  short  facts  are  that  the  appellants  with 
one  Shankar  Singh  executed  a  conditional  sale-deed  to  the  plaintiff- 
respondent  on  the  2nd  July,  1869,  for  a  period  of  four  years,  of 
their  one  and  one^half  pie  share  of  mauza  Rai  for  an  advanoe  of 
Ks.  125.    Sometime  afterwards  Shankar  Singh  paid  Rs.  62  princi- 
pal and  interest  to  date,  as  representing  onc'-third  of,  the  mortgage 
amount  due,  and  the  mortgagee-respondent  accepted  it  as  such  and 
endorsed  the  receipt  on  the  deed.    The  appellants  failed  to  pay  the 
balance  then  remaining  and  foreclosure  proceedings  were  taken 
against  them  alone,  Shankar  Singh  and  his  half-pie  share  being 
exempted.    The  usual  notice  was  given,  and  when  the  required 
twelve  months*  grace  had  elapsed,  the  proceeding  was  recorded  on 
the  23rd  May,  1878^  upon  which  the  present  suit  was  institated. 
The  appellants  contend  that  as  the  mortgage  was  joint  and  the 
share  of  Shankar  Singh  was  equally  liable  with  their  own  for  the 
joint  debt,  that  the  foreclosure  proceedings  were  irregular  in  that 
he  was  not  made  a  party,  and  that  the  present  suit  is  not  maintain* 
able. 

We  are  of  opinion  that  this  plea  must  prevail.  The  mortgage 
was  clearly  a  joint  one,  and  there  is  no  specification  in  it  that  any 
individual  share  or  portion  of  a  share  is  identified  to  and  charged 
with  the  repayment  of  any  defined  proportion  of  the  money 
advancsed.  The  liability  of  the  mortgagors  was  mutual  and  indivi- 
sible in  that  their  property,  as  a  whole,  was  made  responsible  for 
the  debt.  We  therefore  do  not  think  it  was  competent  for  the 
mortgagee  to  treat  a  sum  paid  by  one  of  the  mortgagors  as  made 
on  such  mortgagor's  own  account  in  respect  of  what  might  be 


1S80 


Chaitdika 

POHKAB 
SlNQB. 


Digitized  by  Google 


908 


THB  INDIAN  LAW  REPORTS.  [VOL.  IL 


calculated  afl  his  reasonable  share  of  the  joint  indebtedness 
and  to  release  his  share  from  further  liability.  ,  Such  payment 
could  only  properly  be  treated  as  made  for  the  whole  of  the 
mortgagors  and  ought  to  have  been  carried  to  the  credit  of  ail 
of  them  in  reduction  of  the  principal  sum  jointly  due.  Conse- 
quently the  plaintiff-respondent  was  not  justified  in  exempting  the 
half-pie  share  of  Shankar  Singh  from  the  foreclosure  proceedings 
and  in  directing  his  claim  against  the  property  of  the  appellants 
alone.  The  present  suit  cannot  under  the  circumstances  be  enter- 
tained.   The  appeal  is  decreed  with  costs. 

Appeal  allowed. 


ISSO  Before  Mr.  JuHice  Peanon  and  Mr,  Justice  Straight 

May  31. 

AKBARI  BEGAM  and  othbrs  (DRFByDANTs)  v,  WILAYAT  ALl  (PLAiiiTiFr)* 

Remand^ObJeciion  to  finding-^  Appellate  Court,  powert  of ^  Act  X  o/lZll 
{Civil  Procedure  Code),  aa,  566,  667,  578— JSf  ror  or  Irregularity. 

Held  that  an  appellate  Coart  is  not  bound  to  accept  a  finding  returned  to  it  bj 
a  Court  of  first  instance  under  s.  566  of  Act  X  of  1877  merely  because  no  objectloiM 
to  such  finding  are  preferred,  but  is  competent  to  examine  the  evidence  on  which 
■uch  finding  is  founded  and  to  satisfy  itself  that  it  is  correct  and  fit  to  be  accepted. 
Noorvn  T,  Khoda  Baksh  (I)  dissented  from  :  Ratan  Singh  v.  Wazir  (2)  followed. 

Held  also  that,  assuming  that  an  appellate  Court,  in  decidinflr  a  case  in  a  man- 
ner inconsistent  with  and  opposed  to  the  finding  returned  to  it  by  the  Court  of 
first  instance  under  that  section,  in  the  absence  of  objections,  acted  irregularly,  its 
decree  could  not  be  reversed  or  the  case  remanded  on  account  of  such  irregularity, 
such  irregularity  not  affecting  the  merits  of  the  case  or  the  jurisdiction  of  the 
Court. 

This  suit,  in  which  the  plaintiff  claimed  a  right  of  way  over  land 
belonging  to  the  defendants,  was  dismissed  by  the  Court  of  first  in- 
stance on  the  12th  March,  1879.  On  appeal  by  the  plaintiff  the 
lower  appellate  Court,  on  the  29th  August,  1879,  remanded  the  case 
to  the  Court  of  first  instance  for  the  trial  of  certain  issues,  under  the 
provisions  of  s.  566  of  Act  X  of  1877,  fixing  a  period  of  one  week 
for  objections  to  the  finding  of  the  Court  of  first  instance.  The 

•  Second  Appeal,  No.  169  or  1880,  from  a  decree  of  Maulvi  Nasir  Ali  Khan* 
Subordinate  Judge  of  Sah&ranpur,  dated  the  18th  NoTcmber,  1870,  reTeraing  a 
decree  of  Munshi  Baij  Nath,  Munsif  of  Musaffarnagar,  dated  the  12th  Maroh|1879. 

(1)  H.  C.  R.,  N.-W.  P.,  1866,  p.  50.      (2)  I.  L,  R,  1  Ail,  165. 
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finding  f>f  the  Court  of  first  instance  was  adverse  to  the  plaintiff's 
claim,  but  the  plaintiff  did  not  prefer  any  memorandum  of  objec- 
tions to  such  finding.  The  lower  appellate  Court  in  due  course 
proceeded  to  determine  the  plaintiff^s  appeal,  and,  refusing  to  accept 
the  finding  of  the  Court  of  first  instance,  recorded  a  finding  to  the 
contrary  and  reversed  the  decree  of  the  Court  of  first  instance, 
and  gave  the  plaintiff  a  decree. 

The  defendants  appealed  to  the  High  Court.  It  was  contended 
on  their  behalf  that  the  lower  appellate  Court  was  not  competent  to 
decide  the  suit  contrary  to  the  finding  of  the  Court  of  first  instance, 
the  plaintiff  having  taken  no  written  objections  to  such  finding. 

Mr.  mil^  Shah  Asad  Aliy  and  Shaikh  Matda  Bakliah^  for  the 
appellants. 

Pandit  Bishambhar  Jiath^  for  the  respondent 

The  judgment  of  the  Court  (Pearson,  J.,  and  Straight,  J.),  so 
far  as  it  related  to  this  contention,  was  as  follows : 

Pb ARSON,  J. — The  main  contention  of  the  learned  counsel  for  the 
appellants  was  outside  the  grounds  of  the  appeal.  He  contended  that 
the  lower  appellate  Court  was  bound  to  accept  the  finding  returned 
to  it  by  the  Court  of  first  instance  under  s.  566,  Act  X  of  1877, 
because  no  objections  thereto  were  presented  in  the  form  of  a  me- 
morandum within  the  time  allowed,  and  was  not  free  or  competent 
to  decide  the  case  in  a  manner  inconsistent  with  and  opposed 
to  such  finding.  In  support  of  his  contention  he  referred  us 
to  a  decision  of  a  Bench  of  this  Court  (Morgan,  C.  J.,  and 
Pearson,  J.),  dated  29th  June,  1866  (1).  In  the  case  then  decided 
it  was  pleaded  in  appeal  that,  no  objection  having  been  raised  on 
the  part  of  the  respondent  against  the  Munsifs  decision,  under 
8.  354,  it  was  improper  to  award  a  decree  for  fourteen  bighas  and  six 
biswansis  of  the  resumed  muafi  land;"  and  the  plea  was  allowed,  and 
that  portion  of  the  Munsifs  judgment  which  had  not  been  objected 
to  was  restored.  But  the  question  as  to  the  meaning  and  intention 
of  the  terms  of  s.  854,  Act  VIII  of  1859,  and  s.  567,  Act  Xof  1877, 
has  since  1866  been  not  unfrequently  considered,  and  the  ruling  of 
1866  has  not  been  followed.  A  Full  Bench  decision — Ratan  Singh 
(1)  H.  C,  B.,  K.-W,  Pi  18«6,  p.  60, 
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T.  Wazir  (I) — held  that,  when  a  memorandam  of  objections  had  not 
been  presented  by  a  party,  he  might  with  the  permission  of  the 
Court  uri^e  them  orally  at  the  heariog.  In  the  case  now  before  us 
it  may  be  that  the  Subordinate  Judge  allowed  objeotions  to  the 
Munsifs  finding  on  remand  to  be  taken  orally.  But,  even  if  no 
objection  to  it  was  preferred  in  writing  or  orally,  we  are  not  of 
opinion  that  the  lower  appellate  Court's  duty  was  to  aocept  it  blind- 
ly, without  examining  the  evidence  on  which  it  was  founded  and 
satisfying  itself  that  it  was  correct  and  fit  to  be  accepted. 

No  doubt  an  appellate  Court  would  hesitate  to  set  aside  sacb 
a  finding  in  the  absence  of  objections,  and  would  deem  it  proper  to* 
record  its  reasons  at  length  for  coming  to  a  contrary  coDcIasion« 
In  the  present  case  the  Subordinate  J udge  has  fully  stated  the 
grounds  on  which  he  differs  from  the  Munsif,  and  makes  it  dear 
that  he  has  given  a  dose  and  intelligent  attention  to  the  points 
in  issue  and  the  evidence  relating  to  them.  It  is  impossible  ta 
hold  that  his  action  has  contravened  the  terms  of  s.  567  of  the  Code, 
which  merely  direct  that  after  the  expiration  of  the  period  fixed 
for  presenting  such  memorandum,  the  appellate  Court  shall  proceed 
to  determine  the  appeal."  But  even  had  we  been  of  opinion  thaC 
the  lower  appellate  Court's  action  in  the  matter  was  irregalar,  we 
should  be  precluded  from  reversing  its  decree  or  remunding  the  case 
on  account  of  the  irregularity  which  is  not  of  a  nature  affecting  tb^ 
merits  of  the  case  or  the  jurisdiction  of  the  Court. 


CRIMINAL  JURISDICTION. 

Ma]f  31.   

"^"^"^  Before  Mr,  Justice  Oldfield, 

EMPRESS  OF  INDIA  v,  ILAHI  BAKHSH: 

Inquiry  into  case  triable  by  Court  of  Seesion— Commitment, 

Held,  where  a  Magistrate  had  tried  a  case  exclnsiyeTf  triable  by  s  Court 
SessioD,  and  the  conviction  of  the  accused  person  aod  the  sentence  passed  apoo 
him  at  such  trial  were  for  ihat  reason  annulled  by  the  Court  of  Session,  bat  the 
proceedings  held  at  such  trial  were  not  annulled,  that  such  Magistrate  might 
commit  the  accused  person  to  the  Court  of  Session  on  the  eyidence  giTon  beforo 
him  at  such  triaU 

(1)  I.  Ic.  B.,  1  All., 
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This  was  a  reference  to  the  High  Conrt  by  Mr  C.  J.  Daniell, 
.  Sessions  Jadge  of  Moradabad,  under  s.  296  of  Act  X  of  1 872.  One 
Ilahi  Bakhsb  preferred  a  complaint  to  Mr.  J.  J.  D.  LaToucbe,  Ma- 
gistrate of  the  first  class,  charging  a  certain  person  with  robbery. 
That  officer,  being  of  opinion  that  such  charge  was  false  and  made 
with  intent  to  injure  such  person,  proceeded  to  try  Ilahi  Bakhsh  for 
the  offence  of  making  a  false  charge  of  an  offence  punishable  with 
imprisonment  for  seven  years,  an  offence  punishable  under  s.  211 
of  the  Indian  Penal  Code,  and  on  the  28th  January,  1880,  con- 
victing him  of  such  offence,  sentenced  him  to  one  year's  rigorous 
imprisonment.    On  appeal  by  Ilahi  Bakhsh,  the  Court  of  Session 
annulled  the  conviction  and  sentence  on  the  grounds  that  the 
Magistrate  was  not  competent  to  try  an  offence  committed  against 
his  own  office  or  person,  and  that  Ilahi  Bakhsh  was  charged  with 
committing  an  offence  exclusively  triable  by  the  Court  of  Session. 
The  Magistrate  thereupon  without  further  inquiry  committed  Ilahi 
Bakhsh  for  trial  to  the  Court  of  Session,  stating  in  his  committing 
order  that  the  grounds  of  committal  were  set  forth  in  his  decision 
of  the  28th  January,  1880.    Mr.  C.  J.  Daniell,  the  Sessions  Judge, 
was  of  opinion  that  the  commitment  was  illegal  and  should  be  quash- 
od.    His  reasons  for  so  thinking  appear  from  the  following  extract 
from  his  letter  referring  the  case  to  the  High  Court:    *'The  deci- 
sion alluded  to  is  that  given  in  the  trial  concluded  on  the  28th  Janu- 
ary, which  trial  the  Sessions  Judge  had  on  3rd  April  quashed,  as 
being  irregular  and  held  by  a  Magistrate  who  was  not  competent  to 
hold  it.    If  it  were  otherwise  regular,  this  order  of  the  Sessions 
Judge  would  deprive  the  evidence  taken  in  the  trial  of  Ilahi  Bakhsh 
held  in  January  of  any  value,  but  it  appears  to  me  to  be  opposed  to 
the  provisions  of  Chapter  XV  of  the  Criminal  Procedure  Code,  that 
a  Magistrate  should  commit  an  accused  person  on  evidence  which 
has  not  been  taken  for  the  purposes  of  the  commitment,  but  for  the 
purpose  of  holding  a  tridl,  more  specially  as  that  trial  was  itself 
illegal.    It  appears  to  me  that  none  of  the  provisions  of  Chapter 
XV  have  been  observed  in  the  inquiry  into  this  case,  and  I  do  not 
consider  myself  at  liberty  to  go  on  with  a  trial  thus  commenced  or 
pass  a  sentence  either  of  acquittal  or  conviction.   Any  sentence 
passed  would  be  of  doubtful  legality.'* 
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The  following  order  was  made  by  the  High  Court : 

Oldfibld,  J.  —The  ooramitment  is  not  vitiated  because  the  Joint 
Magistrate  did  not  commence  a  fresh  inquiry  and  take  evidence  de 
novo.  The  inquiry  and  the  evidence  at  the  trial  are  sufficient  for 
the  purposes  of  commitment.  The  proceedings  held  at  the  trial 
were  not  set  aside  by  the  Judge,  whose  order  only  set  aside  the  con- 
viction and  sentence  of  the  accused,  and  though  those  proceedings 
could  not  form  the  basis  of  a  conviction  by  the  Magistrate,  there 
is  no  reason  why  a  commitment  by  the  same  Magistrate  should 
not  be  based  on  them.  In  the  analogous  case  when  in  the  course 
of  a  trial  the  Magistrate  finds  that  he  must  commit  the  accused  to 
the  Sessions  Court,  s,  221  of  the  Criminal  Procedure  Code  direct* 
that  he**  shall  stop  further  proceedings  under  this  Chapter 
Chapter  XVII,  for  trial  of  warrant  cases)  and  shall  commit  the 
prisoner  under  the  provisions  hereinbefore  contained,"  that  is,  under 
the  provisions  contained  in  Chapter  XV.  This  direction  does  not 
mean  that  the  Magistrate  is  to  commence  the  inquiry  jand  taken 
the  evidence  de  novo,  since  his  procedure  under  Chapter  XVII  in 
the  matter  of  examination  of  the  complainant  and  witnesses  has 
been  conducted  under  ss.  190  to  194  of  Chapter  XV  (see  s.  214), 
but  only  that  the  further  procedure  necessary  for  commitment 
shall  be  taken  as  directed  in  Chapter  XV.  Moreover,  trial  is  noi 
vitiated  by  mere  irregularity  in  the  proceedings  up  to  trial.  The 
Judge  should  proceed  with  the  trial 
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ABSCONDING  CO-SB  ARKR.   See  Truat. 
ACKNOWLEDGMENT.    See  Act  XV.  of  1877,  a.  19. 
ACCOMPLICE.   See  Act  L  of  1872,  s.  118.   Act  X.  of  1872,  M.  844,  345, 
847. 

Ji  CTS  1 858  XL,  B.  1 8.    See  Mortgage, 

—  1859  VIII.    Hee  Act  X.  of  1877. 

■   —  8. 7]  Of  being  able  to  sne  for  the  posseBsion  of 

certain  property,  omitt<^  to  do  so,  and  sued  in  the  first  instance  onljr 
for  a  declaration  of  her  right  to  such  property.    The  (^onrt  refusing 
to  make  any  sach  declaration  on  the  ground  that  she  could  sue  for 
poasession,  D  then  aued  for  possession.   Held  that  the  second  salt 
ivaa  not  barred  by  a.  7  of  Act  VIII  of  1859. 

Darbo  o,  Ketho  Rai         ...  ...  ^  856 

 a.  9.    See  Act  VII.  of  1870,  a.  17. 


-a.  13.    See  Limitation. 


 B8.  109, 110,  111,  119,  147— Ex  parte  Judgment-^ 

Appeal.^  TheproTiaion  in  s.  119  of  Act  Vlll.  of  1859  that  "  no  ap- 
peal shall  lie  from  n  judgment  passed  ex-paiie  against  a  defendant 
who  has  not  appeared,"  muat  be  underatood  to  apply  to  the  caae  of 
a  defendant  who  haa  not  appeared  at  all,  and  not  to  the  case  of  a  de- 
fendant who,  having  once  appeared,  fails  to  appear  on  a  subsequent 
day  to  which  the  hearing  of  the  cause  has  been  adjourned. 

Zaifiul-abdin  Khan  t;.  Ahmad  Baza  Rhan  «««  67 

 8.  110.    See  Act  X.  of  1877,  a.  99. 

 .  1.  189.   See  Act  X.  of  1877,  a.  206, 

 a.  194.   See  Act  X.  of  1877,  a.  210. 

 a.  206.   See  Act  IX.  of  1871,  sch.  ii.,  art.  167. 

,  209  Attachment — Croea-dectees]    In  April, 


1877,  M  aued  5  for  money,  and  on  the  lOih  May,  1877,  S  aued 
M  for  money,  both  auita  being  inatituted  in  the  aame  Court.  In  the 
meantime,  on  the  9th  May,  1877,  B  applied  for  the  attachment  of  the 
money  claimed  by  M  in  hia  auit,  and  obtained  an  order  prohibiting 
M  from  receiting,  and  S  from  paying,  any  aum  which  might  be 
found  in  that  auit  to  be  due  hy  S  to  Ai,   On  the  23rd  June,  1877, 
M  obtained  a  decree  in  hia  auit  a^ainat  5«  and  S  obtained  a  decree  in 
hia  auit  againat  M,  S*8  decree  being  for  the  larger  aum.  On  the  same 
day,  under  the  proTisions  of  a.  209  of  Act  VIII  of  1859,  aatiafaction 
for  the  amaller  sum  waa  entered  on  both  decreea,  and  ejiecation  taken 
out  of  S*»  decree  for  ao  much  aa  remained  due.   At  the  aame  time 
8  objected  to  B'a  attachment,  but  hia  objection  waa  diaallowed.  held^ 
in  a  suit  by  S  againat  h  to  hare  the  order  disallowing  hia  objection 
aet  aaide  and  the|propriety  and  legality  of  the  aet-oif  above-mentioned 
established,  regard  being  had  to  the  provisions  of  s.  209  oi  Act  VIII 
of  1859,  that  the  attaching  order  of  the  9th  May  could  have  no  opera- 
tion or  effect,  and  that,  even  if  B  had  followed  up  that  order  and 
attached  M'a  decree  against     that  step  would  not  have  put  him  in  a 
better  poaition,  for  the  aame  aection  being  followed,  and  the  decreea 
being  eaaentially  cross-decreea,  that  for  the  amaller  aum  became 
absorbed  in  the  one  for  the  larger  and  attachment  could  not  affect  it. 

Bujhawan  Lai  o.  Sukhraj  Rai  ...  ...  866 

•  aa.  239, 2i0^  Attachment  of  land— ^  Private  a/te« 


nation  after  attachment'].  Certain  land  was  attached  in  the  execution 
of  a  decree  in  the  manner  required  by  a.  235  of  Act  VIIL  of  1859,  but  a 
copy  of  the  ord^  of  ftttadun«nt  wm  not,  «•  rtquired  by   289  of  that 
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Act,  fixed  up  in  a  conspicaoos  part  or  in  any  part  at  all  of  the  Ooort- 
hoQfte  of  the  Court  executing  the  decree,  uor  was  it  sent  or  fixed  up 
in  the  office  of  the  CuUector  of  the  district  in  which  the  land  was 
situated.  Subsequently  to  the  attachment  of  the  land  the  jodgmeot- 
debtor  privately  alienated  it  by  sale.  Held  that,  as  the  attachment 
had  not  been  made  known  as  prescribed  by  law,  the  prorisions  of 
8.  240  of  Act  VIII.  of  1859  did  not  apply,  and  the  sale  was  not  null 
and  void.  Indm  Chandra  The  Agra  emd  Masterman's  Bank 
followed. 

Nnr  Ahmad  v.  Altaf  AU 

ACTS  1859  VIII.,  88.256,  257  Act  XV.  of  mi,  s.  22  Sub- 

stitntion  or  addition  of  new  appellant  or  respondent  Appellate  Courts 

powers  of'  ScUe  in  Execution  of  decree  Suit  for  recovery  of  pur^ 

chase  woney.-r-Caveat  emptor.— /rrepu/ari/v].  An  appellate  Court 
has  a  discretionary  power  to  substitute  or  add  a  new  appellant  or  res- 
pondent after  the  period  of  limitadon  prescribed  for  an  appeal. 

The  right,  title,  and  interest  of  in  certain  immareable  pro- 
perty was  attached  and  notified  for  sale  in  the  execution  of  a  money 
decree  held  by  'J\  It  was  also  attached  and  notified  for  sale  in  the 
execution  of  a  money-decree  held  by  ^  and  R,  The  same  date  waa 
fixed  for  both  sales.  The  officer  conducting  aales  first  sold  the  pro- 
perty in  execution  of  T*«  decree  and  T  purchased  the  property. 
He  then  sold  the  property  in  execution  of  the  decree  held  by  and  H 
and  K  purchased  the  property.  The  Court  executing  the  decrees* 
confirmed  the  sale  to  7\  granting  him  a  sale  certificate,  and  diaallow- 
ing  K*8  objection  to  the  confirmation.  It  also  confirmed  the  sale  to 
AT,  ordering  tbe  purchase-money  to  be  paid  to  S  and  H,  and  disallow 
Ing  A'«  objection  to  the  conBrmatiuU ;  but  it  refused  to  grant  AT  a 
sale  certificate  on  the  ground  thar^  as  the  stile  to  T  had  been  confirmed 
and  a  sale  certificate  granted  to  him,  it  could  not  give  £  possession  of  . 
the  property.  In  a  suit  by  K  against  5  and  R  to  recover  his  purchase- 
money,  held,  distinguishing  the  suit  from  the  cases  in  which  it  had  been 
held  that,  when  the  right,  title,  and  interest  of  a  judgment-debtor  in  a 
particular  property  is  sold,  there  is  no  warranty  that  be  has  any  right, 
title,  or  interest,  and  therefore  the  auction-purchaser  cannot  recoTef 
his  purchase-money,  if  it  turns  out  that  the  judgment  debtor  had  no 
interest  in  the  property,  that  the  rule  of  caveat  emptor  did  not  apply^ 
and  the  suit  was  maintaiaable. 

The  provisions  of  s.  257  of  Act  VIII.  of  1859  apply  to  applica- 
tions made  under  s.  256  of  that  Act  and  to  those  only. 

//e/d,  therefore,  that,  inasmuch  as  K  objected  to  tbe  confirmatioo 
of  the  sale  to  him  on  the  ground  that  the  Court  was  not  competent 
to  confirm  a  sale  which  had  by  its  previous  order  been  nullified,  and 
not  on  nny  of  the  grounds  mentioned  in  s.  256  of  Act  VIII.  of  1859,  K 
was  not  precluded  by  the  terms  of  s.  257  of  that  Act  from  maintain- 
ing his  suit. 

Where  the  Conrt  executing  two  decrees  made  separate  orders 
directing  the  sale  on  the  same  date  of  certain  immoveable  property  in 
execution  of  such  decrees,  the  officer  conducting  sales  was  not  bound 
to  sell  such  property  once  for  all  in  execution  of  both  decrees,  and  his 
selling  suoh  property  separately  was  therefore  not  an  irregularity  in 
the  conduct  of  the  sales. 

The  Court  of  Wards  v.  Gaya  Prasad  ...  lof 

^   88.  256,  257, 258.  See  Act  X.  of  1877,  sa.  812,315. 

 ■  8.  S09^ Pauper  suit— 'Sale  in  execution  of  deertt 

 Distribution  of  sale  proceeds^ — Court-fees  Prerogative  of  the 

Crownl,  With  a  view  to  recover  the  amount  of  Court-fees  which  J 
would  have  had  to  pay  had  he  not  been  permittted  to  bring  a  autt  as 
a  pauper,  the  Government  caused  certain  property  belonging  to 
the  defendant  in  such  suit,  who  had  been  ordered  by  the  decree  in  such 
suit  to  pay  such  amount,  to  be  attached.  This  property  was  subse- 
quently attached  by  the  holder  of  a  decree  against  B  which  declared 
a  lien  on  the  property  created  by  a  bond.  The  property  was  sold  i% 
the  execution  of  this  decree*  MM  that  the  GoT«mmeat  was  entitled 
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to  be  paid  first  out  of  the  proceeds  of  such  sale  the  amount  of  Court 
feet  J  would  have  had  to  pay  bad  he  not  been  allowed  to  sue  as  a 
pauper,  the  principle  that  ^oyernmeDt  takes  precedence  of  all  other 
creditors  not  being  liable  to  an  exception  in  the  case  of  lien-holders. 
The  decision  in  Ganpat  Putaya  v.  The  Collector  of  Kanara  applied 
in  this  cuse. 

The  Collector  of  Moradabad  v.  Muhammad  Daim  Khan        ...  190 

j^OTS  1859  VIII.,  89.323,324— Jr6i<rafio/i.]  ThepI^niifE  in  this 

suit  sued  the  defendants  to  recover  certain  moneys  presented  to  him  on 
his  marriage,  which  he  alleged  the  defendants  had  received  and  appro- 
priated to  their  own  use.  Tbe  defendants  denied  that  they  had 
received  such  moneys,  but  admitted  that  such  moneys  had  been 
credited  by  the  plaintiff's  father  to  the  firm  in  which  they,  the  plaint- 
iflf,  and  the  plaintiflt*8  father,  were  jointly  interested,  against  a  larger 
amount  of  moneys  belonging  to  tbe  firm  whioh  had  been  e:rpended 
on  the  plaintiif's  marriage.  The  parties  agreed  to  refer  the  matter 
in  dispute  between  them  to  arbitration,  and  to  abide  by  the  decision 
of  the  arbitrator.  Tbe  arbitrator  decided  that  the  plaintiff  could  not 
recover  the  money  he  sued  for,  and  which  had  been  credited  to  the 
firm  of  which  he  was  a  partner,  as  a  larger  sum  had  been  expended 
on  bis  marriage  out  of  the  funds  of  the  firm.  The  plaintiff  obtained 
the  opinions  of  certain  pandits  to  the  effect  that,  under  Hindu  law, 
gifts  un  marriage  are  regarded  as  separate  acquisitions,  and  prayed 
that  the  Munsif  would  remit  the  award  with  these  opinions  to  the 
arbitrator.  The  .Munsif  remitted  the  award  with  the  opinions, 
requesting  the  arbitrator  to  consider  them,  and  to  return  his  opinion 
in  writing  within  a  certain  neriod.  The  arbitrator  having  refused  to 
act  further,  the  Munsif  proceeded  to  determine  the  suit,  and  gave 
the  plaintiff  a  decree  on  the  ground  that,  in  a  joint  Hindu  family, 
presents  received  on  marriage  do  not  fall  into  the  common  fund. 
Beld  (Pearson,  J.,  dissenting)  that,  there  being  no  illegality  apparent 
on  the  face  of  the  award,  the  Munsif  was  not  justified  in  remitting 
the  award,  or  in  setting  the  award  aside  and  proceeding  to  determine 
the  suit  himself,  but  that  he  should  have  passed  judgment  in  accord- 
ance with  the  award. 

Nanak  Chand  v.  Bam  Narayan  ...  ...  ...  181 

^  ,  8.  350.    See  Act  X.  of  1877,  s.  578. 

 s.  877— i?«i'i>w  of  Judgment^LimUation]  The  plnintiff  in 

a  suit  applied,  more  than  two  y-ars  after  the  proper  time,  for  a 
review  of  judgment  in  such  suit,  filing  with  his  application  a  copy  of 
a  decision  by  the  High  Court,  which  bad  been  passed  subsequently  to 
the  date  of  such  judgment,  in  support  uf  a  contention  contained  in 
his  application  which  should  have  been,  but  was  not,  urged  at  the 
hearing  of  his  suit.  Huch  contention  and  the  other  arguments  and 
statements  contained  in  his  application  might  have  been  adduced 
within  the  time  allowed  by  law  for  an  application  for  a  review  of 
judgment.  Held  that,  as  such  contention  might  have  been  urged  at 
the  first  hearing  of  the  case,  there  was  no  just  and  reasonable  cause'* 
for  preferring  the  application  after  time,  and  the  Court  of  first 
instance  was  therefore  not  warranted  in  granting  the  application 
and  reviewing  its  judgment. 

Madho  Das  v.  Hukman  Sewak  Singh   ...  ^  ...  287 

 XIV,  a.  20  Execution  of  decree— Proceeding  to  enforce 

decree — Limitaiion,]  Application  for  the  execution  of  a  decree  was  * 
made  on  the  21st  December,  1864,  and  in  pursuance  of  such  applica- 
tion the  notice  required  by  law  was  issued  to  the  judgment-debtor. 
On  the  7th  February,  1865,  the  Court  executing  the  decree  called 
on  the  decree-holder  to  produce  proof  of  the  service  of  such  notice 
within  four  days.  On  the  23rd  February,  1865,  in  consequence  of 
the  decree-holder  having  failed  to  produce  such  proof,  the  Court 
dismissed  the  application.  There  was  no  proceeding  either  of  the 
decree-holder  or  of  the  Court  between  the  7th  and  the  23rd  February, 
1865.  On  the  18th  February,  1868,  application  was  again  made  for 
the  execution  of  the  decree.  Jdcld  that  the  proceeding  uf  the  Court 
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of  the  23rd  Febroary^  1865,  striking  off  the  fonner  application  for 
default  of  prosecution ,  was  doi  a  proeeediDgr  to  keep  the  decree  aliTe, 
and  the  latter  application  was  therefore  beyond  time. 

Raghu  Ram  v,  Oannu  Lai   ...  ...  .••  ...  28S 

ACTS — 1 859 — X I  v.,  8 . 20  Limitation  —  Proceeding  io  enforce  decree  ]  1 1 

was  the  object  of  the  legislature  in  Act  XIV  of  1859,  a.  14,  with  regard 
to  (he  limitation  for  the  commencement  of  a  sait,  to  exclude  the  time 
during  which,  a  party  to  the  suit  may  have  been  litigating,  bond  fide 
and  with  due  diligence,  before  a  Judge  whom  he  has  supposed  tohaTe 
bad  jurisdiction,  but  who  yet  may  not  have  had  it.  The  same  prin- 
ciple prevails  in  the  construction  of  s.  20,  with  regard  to  executions. 
Eddf  accordingly,  that  h  proceeding,  taken  bond  fide  and  with  due 
diligence,  before  a  Judve  whom  the  judgment-creditor  believed,  ho»4L 
fide,  though  erroneously,  to  have  jurisdiction,— in  this  case  the  Judge 
himself,  also,  having  believed  that  he  had  jurisdiction,  and  having 
acted  accordingly,— was  a  pruceediog  to  enforce  the  decree  within  the 
meaning  of  s.  SO. 

Hira  Lai  v.  Badrl  Das     -c         •••         —  7d 

XV,  ss.  19, 23.  34  Suit  for  infringement  ofpatent^''  Puhlie 

or  actutC*  uaer — Measure  of  damages  —  Particulars]  Beld,  by  the 
C*ourt,  in  a  suit,  under  Act  XV  of  1859,  for  the  infringement  of  a 
patpnt,  where  the  plaintiff  had  been  in  the  habit  of  licensing  the  use  of 
his  invention,  that  thn  loss  of  the  amount  paid  for  such  license  was 
the  measure  of  damages. 

Per  Spam KiE,  J. — The  meaning  of  the  words  **publicly  or  actually 
used"  in  s.  23  of  Act  XV  of  1859  discussed. 

Held  per  SPAMRia.  J. — That,  where  the  defendant  did  not  allege 
in  his  written  stvtement  that  the  invention  vias  publicly  uned  at 
certain  places  prior  to  the  date  of  the  petition  for  leave  to  file  the 
specification,  but  was  allowed  to  give  evidence  that  the  invention  was 
so  used  at  such  places,  the  plaintiff  was  not  bound  before  trial  to  have 
called  upon  the  defendant  to  supply  the  particulars  as  to  auch  places, 
and  such  evidence  was  not  admissible. 

Sheen  v.  Johnson  ...  ...  36S 

■  1860  XXVIL    See  Debts. 

 XLUI,  s.  1,  See  Act  XXIIF.  of  1861.  s.  27. 

■   >—  XLV,  88.  71, 146,  147,  319,  323  Offence  made 

up  of  several  offences  Rioting  Hurt^    Hioting  and  hurt  in  the 

course  of  such  rioting  are  distinct  offences,  and  each  offence  is  separ- 
ately punishable. 

Empress  of  India  v.  Riim  Adhin        ...  ...  ...  189 

■   ———  i.  161,  A  Itempt  to  obtain  an  illegal  gratification 

^Act  X.  of  1872.  ss.  218,  351.-  Warrant  case  Defence  Highi 

of  accused  person  to  crosi^eeamine  the  witnesses  for  the  prosecution.—^ 
Power  of  the  Court  to  summon  material  witnesses].  To  ask  for  a  bribe 
is  an  attempt  to  obtain  one,  and  a  bribe  may  be  asked  for  as  effectually 
in  implicit  as  in  explicit  terms. 

Where,  thereiore,  who  was  employed  as  a  clerk  in  the 
pension  department,  in  an  interview  with  A,  who  was  an  applicant 
f«ir  a  pension,  after  referring  to  his  own  influence  in  that  department 
and  instancing  two  cases  in  which  by  that  influence  increased  pen- 
sions had  been  obtained,  proceeded  to  intimate  that  anything  might 
be  effected  by  **  kar-rawai,'*  and  on  the  overture  being  rejectvd  con- 
cluded by  declaring  that  A  would  rue  and  repent  the  rejection  of  it» 
held  that  the  offence  of  attempting  to  obtain  a  bribe  was  consum- 
mated. 

The  charge  having  been  read  to  the  accused  person  he  stated 
his  defence  to  the  same,  upon  which  the  Magistrate,  the  witnesses 
for  the  prosecution  being  in  attendance,  called  upon  the  accused 
to  cross-examine  them.  The  accused  refused  to  do  so  until  he  bad 
examined  the  witnesses  for  the  defence  who  were  not  in  attendance. 
The  MagiiBtrate  then  discharged  the  witnesses  for  the  prosecution  and 
adjourned  the  trial  for  the  production  of  the  witnesses  for  Uie  def eooew 
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ffeld,  per  Spanrie,  J.,  that  the  accnsed  was  not  entitled  to 
bare  the  witnesses  for  the  prosecution  summoned,  in  order  that 
they  might  be  cross-examined  by  the  accused  on  the  date  fixed 
for  the  examination  of  the  witnesses  for  the  defence. 

Held,  also  per  Spankie,  J.,  that  the  Magistrate  was  empowered 
to  record  both  oral  and  documentary  eridence  after  the  witnesses 
lor  the  defenoe  had  been  examined. 

Empress  of  India  V.  Baldeo  Sahai      ...  ...  253 

ACTS  1860  XLV,  s.  174   See  Act  X  of  1872,  ss.  471,  473. 

 ■   ss.  193, 471.  See  Act  X.  of  1872,  ss.  468, 469, 470. 

■    *  88.  193,  611  Attempir—Fabrieaiing  false  evi- 

dence']. M  instigated  Z  to  personate  C  and  to  purchase  in  Ca  name 
certain  stamped  paper,  in  ponsequence  of  which  the  vendor  of  the 
stamped  paper  endorsed  C^s  name  on  such  paper  as  the  purchaser 
of  it.  M  acted  wich  the  intention  that  such  endorsement  might  be 
used  against  C  in  a  judicial  proceeding.  Held  that  the  offence  of 
fiibricatiog  false  eTidence  had  been  actually  committed,  and  that  M 
was  properly  convicted  of  abetting  the  commission  of  such  offence. 
Qaieem  t.  Ramearan  Chowbey  distinguished  and  observed  on. 

Empress  of  India  t;.  Mula  ^  ...  ...  ...  105 

 8.  201]  Kand  B,  having  caused  the  death  of  J 

in  a  field  belonging  to  B,  removed  J'«  dead  body  from  that  field  to 
his  own  field  with  the  intention  of  screening  themselves  from 
punishment.  K  was  convicted  on  these  facts  of  an  offence  under 
B.  301  of  the  Penal  Code.  Held  that  that  section  referred  to  persons 
other  than  the  actual  offenders,  and  K  could  not  therefore  properly 
be  punished  under  that  section  for  what  he  had  done  to  screen  him- 
self from  punishment.  Also  that,  as  a  matter  of  fact,  he  did  not  by 
removing  J*t  corpse  from  one  field  to  another  cause  any  evidence 
of  J^8  murder,  which  that  corpse  afforded,  to  disappear,  and  his  aot^ 
althonsh  his  object  may  have  been  to  divert  suspicion  from  himself 
and  B,  did  not  constitute  the  offence  defined  in  that  section 

Empress  of  India  v,  Rishna  ...  ...  713 

— —  ss.  299,  304,  321,  323  Culpable  homicide  not 

amounting  to  murder'- Voluntarily  causing  hurl — Spleen  disease']  Where 
a  person  hurt  another,  who  was  soffering  from  spleen  disease,  inten- 
tionidly,  but  without  the  intention  of  causing  death,  or  causing  such 
bodily  injury  aa  was  likely  to  cause  death,  or  the  knowledge  that 
he  was  likely  by  his  act  to  cause  death,  and  by  his  act  caused  the 
death  of  such  other  person,  held  that  he  was  properly  convicted 
under  s  323  of  the  Indian  Penal  Code  of  voluntarily  causing  hurt. 

Empress  of  India  v.  Pox    •••  •••  522 

■  s.  302 — Murder — Sentence— Judgment  ^-Reference  to 

High  Court^Act  X.  of  1872  ss,  271,  287,  464  ]  X,  C\  AT,  aufl  Z), 
conspired  to  kill  In  pursuance  of  such  conspiracy  L  first  and 
then  C  strock  5  on  the  head  with  a  lathi  and  S  fell  to  the  ground. 
While  5  was  lying  on  the  ground  K  and  D  struck  him  on  the  head 
with  their  lathis.  Held  (Stuabt,  C.  J.,  dissenting)  that,  inasmuch  aa 
K  and  D  did  not  commence  the  attack  on  5  and  it  was  doubtful 
whether  S  was  not  dead  when  they  struck  him,  transportation  for 
life  was  an  adequate  punishment  for  their  offence. 

Observations  by  Stuart,  C  J.,  on  the  impropriety  of  a  judi- 
cial ofScer  adding  a  note*'  to  his  judgment  in  a  criminal  case  impugn- 
ing the  correctness  of  the  conclusion  he  has  arrived  at  on  th6  evidence 
in  such  case. 

Empresi  of  India  v,  Chattar  Singh  ...  39 

'  ■      ss.  804,  304/1.,  322,  325  Culpable  homicide  not 

amounting  to  wturder'^  Voluntarily  causing  hurt'-Causing  death  by  negli- 
gence— Spleen  disease.]  B  voluntarily  caased  hurt  to  N,  who  was 
suffering  from  spleen  disease,  knowing  himself  to  be  likely  to  cause 
grievous  hurt,  but  without  the  intention  of  causing  death,  or  causing 
such  bodily  injury  as  was  likely  to  cause  death,  or  the  knowledge  that 
he  was  liOkely  by  his  act  to  cause  death,  and  caased  grievous  hurt  to 
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iV,  from  which  A''  dfed.  Hdd  that  B  oaght  Dot  to  he  convicted  on- 
der  9.  304A  of  the  Indian  Penal  Code  of  causing  death  hy  negligence, 
hat  under  s.  325  of  that  Code  of  Tolnntarilj  causing  grieyoos  hurt. 

Empress  of  India  v.  O'Brien. 

ACTS  1860  XLV,  ss.  304,  Z17—ETpogure  of  child -CvlpMe  Knmi- 

cirfe]  Where  a  mother  abandoned  her  child,  with  the  intention  of 
wholly  abandoning  it,  and  knowing  that  such  abandonment  was  likely 
to  cause  its  death,  and  the  child  died  in  consequence  of  the  abandon- 
ment,  hehl  that  she  could  not  be  convicted  and  punished  under  s.  304 
and  also  imder  s.  317  of  the  Indian  Penal  Code,  but  s.  304  only. 

Empress  of  India  v.  Banni  ...  ...  ...  ...  ti^ 

 '  8.  370  Buying  or  diapoaing  of  a  person  a$  a 

slave]  R,  having  obtained  possession  of  />,  a  girl  ahout  eleven  yeara 
of  age,  disposed  of  her  to  a  third  person,  for  value,  with  intent  that 
such  person  should  marry  her,  and  such  person  received  her  with  that 
inttnt.  Held  that  B  could  not  he  convicted  of  disposing  of  H  as  a 
slave  under  s.  370  of  the  Indian  Penal  Code.  Queen  v.  Mirza  Sikum* 
dur  Bukfiut  remarked  upon. 

Empress  of  India  v.  Ram  Euar  ...  ...  ^,  72S 

■   88.  872,  S7S-^Buying  or  gelling  minor  Jor  (he  pur- 

pote  of  prostitution^  <(rc.]  Certain  persons,  falsely  representing  that  a 
minor  girl  of  a  low  caste  was  a  member  of  a  higher  caste,  induced  a 
member  of  such  higher  caste  to  take  her  in  marriage  and  to  pay  money 
for  her  in  the  full  belief  that  such  representation  was  true.  Held,  per 
Stoart.  C.  J.,  that  such  persons  could  not  he  convicted,  on  these 
facts,  of  offences  under  ss.  372  and  873  of  the  Indian  Penal  Code.  Per 
OiJ>FiBLD,  J.,  and  Stbaiobt,  J.,  that,  if  such  girl  was  disposed  of  for 
the  pnrpose  of  marriage,  it  cbuld  not  he  said,  because  the  marriage 
might  be  invalid  under  Hindu  law,  that  such  persons  acted  with  the 
intention  that  she  should  be  employed  or  used  for  the  purposes  of  pros- 
titution or  for  any  unlawful  and  immoral  purpose,  or  that  they  knew 
it  to  be  likely  that  she  would  be  employed  or  used  for  such  purpos^e, 
and  consequently  they  could  not  be  convicted  of  an  offence  under 
those  sections.  Per  Pearson,  J.,  and  Spankik,  J.,  that,  such  girl  having 
heen  disposed  of  for  the  purpose  of  marriage,  although  the  marriage 
might  be  objectionable  under  Hindu  law,  it  did  not  appear  that  it  was 
wholly  invalid,  and  therefore  such  intent  or  knowledge  could  not  cer- 
tainly be  presumed,  and  such  persona  could  not  be  convicted  of  offences 
under  those  sections^ 

^Impress  of  India  v.  Sri  Lai  ...  ...  ^94 

^  7— ;  88.  425,  441  Aci  X.  of  1872  s.  454  Crtn 

minal  Trespass  Mischief  J]  If  a  person  enters  on  land  in  the  posses- 
sion of  another  in  the  exercise  of  a  hand  fide  claim  of  right,  and  with- 
out any  intention  to  intimidate,  insult,  or  annoy  such  other  person, 
or  to  commit  an  offence,  then ,  though  he  may  have  no  right  to  the 
land,  he  cannot  bo  convicted  of  criminal  trespass. 

So  also,  if  a  person  deals  injuriously  wiih  property  in  the  boni 
fide  belief  that  it  is  his  own,  he  cannot  be  convicted  of  mischief. 

The  mere  assertion,  however,  in  such  cases  of  a  claim  of  right  is 
not  in  itself  a  snfllcient  answer  to  charges  of  criminal  trespass  and 
mischief.  It  is  the  duty  of  the  Criminal  Court  to  determine  what 
was  the  intention  of  the  alleged  offender,  and  If  it  arrives  at  the 
conclusion  that  he  was  not  acting  in  the  exercise  of  a  dontf  fide  claim 
of  right,  then  it  cannot  refuse  to  convict  the  offender,  assuming  that 
the  other  facts  are  established  which  constitute  the  offence. 

Where  a  person  committed  a  trespass  with  the  intentkm  ol 
committing  mischief,  thereby  committing  criminal  trespass,  and  at 
the  same  time  committed  mischief,  held  that  such  person  could  not, 
nnder  cl.  ui.  of  s.  454  of  Act  X  of  1872,  receive  a  punishment  more 
severe  than  might  have  been  awarded  for  either  of  such  offenoes.  The 
provisions  of  that  law  do  not  in  such  a  case  prohibit  the  Comrt  from 
paesmg  sentence  in  respect  of  each  offence  estahliahed. 

Empress  of  India  v.  Budh  Singh  ^  ^  iw 
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-1861  XXllI,  88.  5,  7.   See  Act  X.  of  1877,  ».  99. 

8.  27  Special  appeal — Suit  of  the  nature  cog- 


Page, 


ACTS  1860  XLV,  8.  441— OrwiwnaJ  trespasB]  Certain  immoveable 

property  was  the  joint  undirided  property  of  C,  O,  and  a  certain 
other  person.  JR  obtained  a  decree  against  O  for  the  possession  of 
such  property,  andsnch  property  was  delivered  to  him  in  the  execntion 
of  that  decree  in  accordance  with  the  pro? isions  of  s.  264  of  Act  X  of 
1877.  C,  in  good  faith,  with  the  intention  of  asserting  her  right,  and 
without  any  intention  to  intimidate,  insult,  or  annoy  /f,  or  to  commit 
an  offence,  and  in  like  manner,  with  the  intention  of  asserting  the 
right  of  his  co-ownera,  remained  on  snch  property.  Held  that,  under 
such  circumstanceB,  tiiey  could  not  be  convicted  of  criminal  tres- 
pass. 

Re-entry  into  or  remaining  upon  land  from  which  a  person  has 
been  ejected  by  civil  process,  or  of  which  possession  has  been  given  to 
another  for  the  purpose  of  asserting  rights  he  may  have  solely  or 
jointly  with  other  persons,  is  not  criminal  trespass  unless  the  intent 
to  commit  an  ofience  or  to  intimidate,  insult,  or  annoy  is  conclusively 
proved. 

In  the  matter  of  the  petition  of  Gobind  Prasad   ...  ...  465 

 s.  442.   See  Act  XXVI.  of  1870. 

 8.  497- — Adultery — Compounding  of  offences — 

Act  X  of  1872,  #•  188.]    iV charged  T  with  having  committed  adult- 
ery with  bis  wife.   On  inquiry  into  the  charge  by  the  Magistrate, 
the  case  was  committed  to  the  S<<essiuns  Court  for  trial  when  7'  was 
convicted.  7' appealed  to  the  High  Court.   After  conviction  iV  and 
his  wife  were  reconciled,  and  ^at  the  hearing  of  the  appeal  asked 
for  leave  to  compound  the  offence.   Hefd  that  at  that  stage  of  the 
case  sanction  could  not  be  given  to  withdraw  the  charge. 

Empress  of  India  v.  Thompson  ••«  ...  ...  339 

ss.  503,  606.  See  Act  X.  of  1872,  s.  489. 


nizable  in  a  Small  Cause  Court— Act  XLIII,  of  1860,  «.  1.]  JJvid, 
where  a  suit  of  the  nature  cognizable  in  a  Court  of  Small  Causes  was 
iustituted  before  Act  XLIII.  of  1860  came  into  force,  and  an  order 
was  made  on  regular  appeal  in  execution  of  the  decree  in  such  suit 
after  the  passing  of  Act  XXIII.  of  1861,  that  the  provisions  of  s.  27 
of  Act  XXIII.  of  1861  applied,  and  accordingly  no  special  appeal 
would  lie  from  snch  order. 

fihichuk  Singh  V.  Nageshar  Kath  tt*  112 

 1 863 — XIX,  ss.  8.  9.    See  Bes  judicata. 

-1865— XI,  8.  6—Smatt  Cause  Court — Implied contraei'' Mistake 


^Damages^Act  IX  of  1872,  «.  72— /4c/  X  of  1877,  ss.  50.  53— 
Plaint,  amendment  of]  '  A  suit  under  s.  72  of  the  Indian  Contract  Act 
to  recover  from  a  creditor  the  amount  of  an  overpayment  made  to  him 
by  mistake  is  a  suit  for  damaged,  within  the  meaning  of  Act  \  I  of 
1865.  8.  6,  and  is  accordingly  cognizable  by  a  Mufassil  Court  of 
iSmall  Causes. 

Semble  that  where  at  the  first  hearing  of  a  suit  the  plaint  is  re- 
turned for  amendment  within  a  fixed  time  under  the  provisions  of  s. 
53  of  Act  X  of  1877,  and  it  is  amended  accordingly,  it  cannot  after- 
wards be  again  returned  for  amendment. 

Badr-un-nisa  v.  Muhammad  Jan  •••  •••  671 

-XX  Suspension  qf  a  pleader  for  misconduct — 


Special  leave  to  appeal]  The  High  Court,  actifig  yegularly  within  its 
jurisdiction,  suspended  a  pleader  from  practice  for  misconduct. 
The  Judicial  Committee,  not  being  prepared  to  say,  from  the  materials 
before  it,  that  the  High  Court's  conclusion  on  a  pure  question  of  fact 
was  wrong,  refused  to  grant  special  leave  to  appeal.  It  would  not 
have  followed,  even  if  more  doubt  had  been  entertained  on  such  a 
question,  that  an  appeal  would  ha?e  been  granted  against  Judges 
su  acting.  * 

In  the  matter  of  F.  W.  Quarry.  ...  ...  511 

 1866— XX,  s.  17  Bond--'Mortgage--Registration'],—i:he  immo- 
veable property  charged  by  a  bond  payable  by  instalments,  dated 
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the  17th  Decemher,  1866,  was  charged  for  both  principal  and  interest, 
and  the  first  instalment  was  payable  within  three  years  from  the  date 
of  the  bond  with  the  accamulated  interest,  and  the  amount  then  be- 
becoming  due  exceeded  Bs.  100.  Hdd^  in  a  suit  on  the  bond,  that  it 
was  an  instroment  creating  an  interest  in  immoveable  property  of  the 
Talne  of  Rs.  100  and  upwards,  and  under  s.  17  of  Act  XX.  of  1866  re- 
quired registration.    AajpaU  Kmar  v.  Ramsuthi  Kww  followed. 

Banno  p.  Pir  Muhaoimad.  ...         •««  688 

ACTS  1868  1,  s.  6.  S*t  Act  III.  of  1877,  s.  50.  Act  X.  of  1877, 

88. 2,  3, 244, 812, 584,  and  588 

  1869— V,  arts.  170, 171.   Set  Act  XL  of  1872,  ss.  8,  9. 

 XVllI,  s.  84.    Stt  Act  I.  of  1879. 

 sch.  ii.  No.  5.    Stt  Act  IX.  of  1871,  sch,  ii.  No.  62. 

—   1870— VII,  ss.  7,  12. 17,  28— 4cl  X  of  1877, «.  44.  45— 

JimlUfariout  suit — **JJUtinet  tubjecU" — Plaint — Mewkorandum.  of  appeal 
• — Suit  for  money — Power  of  the  High  Court  to  levy  coitrtfeee  on  impro* 
perly  stamped  document']  The  plaiutilfs  sued  in  yirtue  of  a  conditional 
sale  which  had  been  foreclosed  for  (i.)  possession  of  a  house,  (ii.)  com« 
pensation,  in  the  nature  of  rent,  for  its  use  and  occupation  from  the 
date  of  foreclosure  to  the  date  of  suit,  and  (iiL)  like  compensaUon 
from  the  latter  date  to  the  date  on  which  possession  of  the  house 
should  be  delivered  to  them,  the  defendants  having  purchased  the 
bouse  subsequently  to  the  conditional  sale  but  before  the  same  was 
foreclosed.  The  plaintiffs  stated  that  their  cause  of  action  arose  on 
the  date  of  foreclosure. 

held  (Spavkis,  J.,  dissenting)  that  the  suit  embraced  distinct 
subjects''  within  the  meaning  of  s.  17  of  the  Court  Fees'  Act.  1870, 
and  the  plaint  and  memoraodun)  of  appeal  were  chargeable  with  the 
aggregate  amount  of  fees  to  which  the  plaints  or  memoranda  of  appeal 
in  separate  suits  for  the  different  claims  would  have  been  liable. 

Held  also  that,  if  a  document  which  ought  to  bear  a  stamp  under 
the  Court  Fees'  Act  has  been  used  in  the  High  Court,  and  the  mistake 
or  inadTertence  which  permitted  its  reception  in  a  lower  Cuurt,  with- 
out being  properly  stamped,  comes  to  light  in  the  High  Court,  any 
Judge  of  that  Court  may,  under  s.  28  of  the  Court  Feea'  Act^  direct 
that  it  should  be  properly  stamped. 

Per  Spahkis.  J.— That  cl.  ii,  s.  7  of  the  Court  Fees'  Act,  did  mot 
apply  to  the  third  claim,  nor  was  it  one  for  money  within  the  mean- 
ing of  cl.  i.  of  that  section,  but  one  for  which  s.  11  of  that  Act  pro- 
Tided. 

Per  Oldfield,  J. — That  court-fees  were  leriable  in  respect  of  the 
third  daim,  with  reference  to  cl.  i«>  s.  7,  and  s.  11  of  the  Court  Fees' 
Act. 

Chedi  Lai  v,  Kirath  Chand  ...  ...  682 

I   ~  8.  7  and  sch.  ii,  17 — Suit  for  a  dedaration 

of  Riaht^Suit  to  aet  aside  an  order  under  s.  246  of  Act  V IIL  of  185» 
disallowing  a  claim  to  pi  operty  under  attachment — Consequential  Bdirf}, 
held  that  a  suit  for  a  declaration  of  the  plaintiff's  proprietary  right 
to  certain  moveable  property  attached  in  the  execution  of  a  decree 
while  in  the  possession  of  the  plaintiff,  and  for  the  cancelment  of  the 
order  of  the  Court  executing  the  decree,  made  under  s.  246  of  Act 
Ylll.  of  1859,  disallowing  his  daim  to  the  property,  could  be  brought 
on  a  stamp  of  Bs.  20,  and  need  not  be  valued  according  to  the  value 
of  the  property  under  attachment. 

Chunta  v.  Ram  Dial  followed.  Mufti  Jalal-uA-dim  Mahomed 
T.  Shohorullah  dissented  from.  MoUchand  Jaichand  v.  Dadabhai 
PestanjiKad  Chakalingapeshana  Haider  v.  .^c^ar  distinguished. 

Gulzari  Lai  v,  Jadaun  Rai   •••  ...  ...  ^  68 

 — Declaratory  Decree^  Consequential  Reliefs  Conrt'fess.^In  a 

suit  for  a  declaration  of  proprietary  right  in  respeet  of  a  house  in  whidi 
the  removal  of  an  attachment  of  such  house  in  the  execution  of  a 
decree  was  sought,  the  plaintiff  did  not,  as  a,  7  of  the  Court  Feea  Aci 
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directs,  state  in  his  plaint  the  amount  at  which  he  valued  the  relief 
Boaghty  nor  did  the  Court  of  first  instance  cause  him  to  supply  this 
defect.  On  appeal  by  the  plaintiff  from  the  decree  of  the  Court  of 
flrac  instance  dismissing  his  suit,  the  lower  appellate  Court  demanded 
from  the  plaintiff  court-fees  in  respect  of  his  plaint  and  memoranduni 
of  appeal  computed  on  the  market- value  of  such  house,  the  plaintiff 
having  only  p«id  in  respect  of  those  documents  respectively  the 
ooort-fees  payable  in  a  suit  for  a  declaration  of  right  where  no  conse- 
qoential  relief  is  prayed.  Btld  that  the  market-value  of  the  property 
could  not  be  taken  by  the  lower  appellate  Court  to  be  the  value  of 
the  relief  sought,  as  the  plaintiff  did  not  seek  possession  of  the  pro- 
perty,  and  that,  as  the  valuation  of  the  relief  sought  rested  with  the 
plaintiff  and  not  the  Court,  and  as  in  this  instance  the  declaration  of 
right  claimed  necessarily  carried  with  it  the  consequential  relief 
sought,  of  which  tbe  value  was  merely  nominal,  further  court- fees  could 
not  be  demanded  by  the  lower  appellate  Court  from  the  plaintiff. 
Ostoche  V.  Hari  Das 

ACTS— 1870  VII,  s.  7  and  sch.  if,  17.   See  Act  X.  of  1877,  s.  283. 

 s.  11— Act  F/// 0/1859.  «.  9-.i4clX  of  1877.       4i,  45— 

MtdH/ariout  tuU — **I>itUnet  Suijectt** — Plaint — Memorandum  of  ap- 
peal} Held  that  the  words  "distinct  subjects''  in  b.  17  of  tbe  Court 
Fee**  Act,  1870,  mean  distinct  and  separate  causes  of  action.  Cha- 
maiU  Rani  v.  Bam  Dai  observed  on. 

The  plaintiff  sued  his  brothers  and  a  nephew  for  his  share,  accord- 
ing to  the  Hindu  Law  of  inheritance«  and  under  a  will,  of  the  move- 
able and  immoveable  property  of  his  deceased  uncle,  by  the  cancel- 
meot  of  a  deed  of  gift  of  the  immoveable  property  in  favour  of  the 
nephew.  Heldyper  Stuabt,  C.  J.,  and  Stbaioht,  J.,  that,  under  s. 
17  of  the  Court  Fees*  Act,  1870,  the  plaint  and  memorandum  of 
appeal  in  the  suit  were  chargeable  with  the  aggregate  amount  of  the 
fees  to  which  the  plaints  or  memoranda  of  appeal  in  separate  suits 
for  the  moveable  and  immoveable  property  would  have  been  liable 
under  that  Act. 

Per  Oldiibld,  J.,  that  court-fees  were  leviable  on  the  plaint  and 
memorandum  of  appeal  on  the  total  value  of  the  claim,  the  suit 
not  being  one  of  the  nature  to  which  s.  17  of  the  Court  Fees'  Act 
referred. 

Mol  Chand  o.  Shib  Charan  Lai 

'   XXVI,  8S.  8,  45,  54  Entering  a  Bavalat  with  intent 

to  convey  food  to  Prisoner  Rules  made  by  Local  Government  for 

Ike  management  and  ditcipline  of  Prieone       Houu-tretpaee — Offence 

m  relation  to  prison— 'Act  XLV.  o/*1860,  «.  442  trevioua  Acquittal 

 Act  X  of  1872,  ss.  454,  460.]  Per  Spankik,  J.,  and  Oldfield, 

(Stuabt,  C.  J.,  doubting)  that  a  havalat  (lock-up)  is  a  prison  within 
Uie  meaning  of  the  Prisons  Act. 

PiT  Stuart,  C.  J.,  that  food  is  not  an  article"  within  the  mean- 
ing of  8.  45  of  that  Act. 

Per  Stuart,  C.  J.,  and  Oldfield  J.,  that  the  conveyance  of  food  into 
^havalat^  not  being  ezpressly  prohibited  by  the  rules  made  by  the  Local 
OoTemment  under  s.54  of  that  Act  for  the  management  and  discipline 
of  prisons,  is  not  ''contrary  to  tbe  regulations  of  the  prisons"  within 
the  meaning  of  s.  45  of  that  Act,  and  is  therefore  not  an  offence  punish- 
able under  that  section. 

if</(/»  therefore,  per  Stuart,  C.  J.,  and  Olditsld,  J.,  that,  where  a 
person  entered  into  a  havalat  with  intent  to  convey  or  attempt  to  con- 
vey food  to  an  under-trial  prisoner,  such  acton  his  part  did  not  amount 
to  house-trespass  within  the  meaning  of  s.  442  of  the  Indian  Penal 
Code,  and  it  was  not  an  act  punishable  under  s.  45  of  the  Prisons  Act. 

Per  Spankie,  J.,  contra. 

Per  Stuart,  C.  J.,  that  the  fact  that  such  person  had  been  tried 
for  house-trespass  and  acquitted  was  no  bar  to  his  being  tried  f  ubae* 
queutly  for  an  offence  under  a.  45  of  the  Prisons  Act. 
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Kmprest  of  India  v.  Lalai  ...  ,^  ...  —201 

ACTS  1871  VI.  Set  Muhammadaa  Law.    See  Jarisdiclion. 

 Vlll.  See  Act  III  of  1877. 

 -8. 17,  d.  (2),  49 — Reyuiration — Mortoage.']   The  Talue  of  the 

interest  created  by  a  mortgage  of  immoYeable  property  is  estiniated, 
for  the  parpoees  of  the  Registration  Act  of  1871,  not  by  the  amoont 
of  the  principal  money  thereby  secured,  bat  by  the  amount  of  such 
money  and  the  interest  payable  thereon 

Consequently,  a  bond  dated  the  Oth  August,  1873,  which  charged 
certain  immoveable  property  with  the  payment  on  the  81st  May, 
1874,  of  Rs.  98,  and  interest  thereon  at  the  rate  of  one  per  cent, 
per  mensem,  should  have  been  registered.  Darshan  Singh  v.  HoMtocmta 
followed.   Navabin  Lakshmam  y.  Anant  Babaji  differed  from. 

Kajpatl  Singh  v.  Bam  Sukhi  Kuar  ...  40 

 •  — — .]   A  lond  for  the  payment  of  Rs. 

83-8-0,  on  demand,  together  with  interest  thereon  at  the  rate  of  two 
per  cent,  per  mensem,  which  charges  immoveable  property  with  such 
payment,  does  not,  though  the  amount  due  on  it  may,  in  time,  exceed 
Rs.  100,  purport  to  create  an  interest  of  the  value  of  Rs.  100  within 
the  meaning  of  the  Registration  Act,  and  its  registration  is  therefore 
optionaL 

Karan  Singh  v.  Ram  Lai  ...  9$ 

»   The  obligors  of  a  bond  for  the  payment  of  money 

charging  land  agreed  to  pay  the  principal  amount,  Rs.  99,  within  six 
moDtha  after  the  eiecution  of  the  bond,  and  to  pay  interest  every 
month  on  the  principal  amount  at  the  rate  of  two  per  cent.,  and 
that  in  the  event  of  default  of  payment  of  the  interest  in  any  month, 
the  whole  amount  mentioned  in  the  bond  should  become  due  at 
once.  There  was  no  stipulation  preventing  the  obligors  from  repay- 
ing the  loan  at  any  time  within  the  six  months  after  which  it  was 
reclaimable.  Held  that  the  only  amount  certainly  secured  by  the 
bond  was  the  principal,  and  the  bond  did  not  therefore  need  to  be 
registered. 

Ahmad  Bakhih  0.  Gobindi  ...  ...  ...  2I6 

  8S.  18, 50.   See  Act  UL  of  1877. 

,  ^  IX,  s.  10.   Bee  Trust. 

,    och.  ii,  No.  63 — Siait  for  money  on  accotaits  stated-^ 

Note  or  memorandum  wherebif  am  account  ie  expressed  to  be  balanced — 
Act  XV III  of  1869,  sch.  ti,  tso,  5^ Stamp-^ limitation]  On  the 
9th  October,  1875,  the  book  containing  the  accounts  between  the 
plaintiff  and  the  defendant,  kept  by  the  plaintiff,  was  examined  by 
the  parties,  and  a  balance  was  struck  in  the  plaintiff's  favour  which 
was  orally  approved  and  adniitted  by  the  defendant.  On  the  2nd 
April-,  1877,  the  plaintiff  sued  the  defendant  for  tbe  amount  of  this 
balance  on  the  basis  of  the  account-book.*'  If  eld  that  tbe  suit  was 
in  effect  one  on  acoounta  stated  falling  within  art.  02,  sch.  ii  of  Act 
IX  of  1871,  and  could  be  brought  within  three  years  from  the  9th 
October.  1875,  for  the  total  balance  struck,  and  being  so  brought  wad 
within  time. 

held  also  that  the  entry  of  the  balance  struck,  not  being  eigncd 
by  the  defendant,  was  not  a  note  or  memomndum  of  the  kind 
mentioned  in  No.  5,  sch.  ii  of  Act  XVIII  of  1869,  and  did  not  there- 
fore req,uire  to  be  stamped. 

Nand  Ram  17.  Ram  Prasad  ...  •••  •••  ^  641 

 —  See  Act  XV.  of  1877  s.  2,  pch.  il,  art.  64    ...  872 

 ^  -art  75— fion<f— TTotoer — Cause  of  Action.]   The  mere 

acceptance  by  the  obligee  of  a  bond  payable  by  instalments,  which 
provides  that  in  case  of  failure  to  pay  one  or  more  instalments  the 
whole  amount  of  the  bond  due  shall  become  payable,  of  instalments 
after  default  does  not  constitute  a  "  waiver,"  within  the  meaning  of 
art.  75,  sch.  ii  of  Act  IX  of  1871  of  the  obligee's  right  to  enforce 
such  provision. 
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Tn  tbe  case  of  fmoh  a  bond  the  cause  of  actfon  arises  on  the  first 
default,  and  limitation  raus  from  tbe  date  of  such  defanlt. 

Mumforii  v.  Peal  ...  •••  .••  ...  857 

ACTS  1871  IX  ,  sch.  if,  art.  1Q7 —-Execulion  of  Decree  LimUa- 

Iton.l  The  words  **  where  there  has  been  an  appeal"  in  cl.  2,  art  167  of 
sch.  li.  of  Act  IX.  of  1871,  contemplate  and  mean  an  appeal  from  the 
decree,  and  do  not  include  an  appeal  from  an  order  dismissing  an  appli- 
cation to  set  aside  a  decree  under  s.  119  of  Act  VIII.  of  1859. 

Sheo  Prasad ».  Anrndh  Singh  ...  ...  ...  273 

— —    Execution  of  deeree^Decree  for  money  payable  by 

in/ttalments^-^^ Adjustment  of  decree  Act   VIll^  of  1859,  #. 

206.  ]  A  decree  for  the  payment  of  money  by  instalments  directed  that, 
if  the  judgment-debtor  failed  to  pay  two  instalments  in  succeosion, 
the  decree-holder  should  be  entitled  to  enforce  payment  of  the 
whole  amount  due  under  the  decree.  The  decree-holder,  alleging  that 
a  portion  of  the  ninth  instalment  wan  payable,  and  that  the  whole  of 
the  tenth  (the  last)  instalment  was  due,  applied  to  enforce  payment 
of  the  moneys  due  under  the  decree. 

Htld^  per  Peakson  J.,  that,  whelher  former  instalments  had  been 
paid  or  not  was  immaterial,  and  the  application,  being  within  three 
years  from  the  dates  on  which  the  ninth  and  tenth  instalments  became 
due,  was,  with  reference  to  art.  167,  sch.  ii.  of  Act  IX.  of  1871,  within 
time. 

SpjkNKiic,  J.  refused  to  interfere  in  second  appeal,  inasmuch  as 
the  lower  appellate  Court  had  found  as  a  fact  that  there  had  been 
no  such  default  in  the  payment  of  the  former  instalments  as  was 
contemplated  by  the  decree. 

Kanchan  Singh  9.  Sheo  Prasad  ...  291 

 -Execution  of  decree.']— Held  that  an  application  to  the  Court 

which  passed  a  decree,  that  it  may  be  sent  for  execution  to  another 
Court,  is  an  application  to  keep  such  decree  in  force  within  the  mean- 
ing of  the  Limitation  Act 

Collins  V.  MauUk  Bakbsh    ...  ...  ...  ...  284 

 r  ■  1872—1,  8.  24.   See  Act  X.  of  1872,  Bs.  844^ 

345,  347. 

—  '  ■  — ^8,  30— Con/pMtcm   made  by  one  of 

several  persons  being  tried  jointly  for  the  tame  offence"]  Where  the 
confession  of  a  person  beins;  tried  jointly  with  other  persons  did  not 
implicate  him  to  the  same  extent  as  it  implicated  such  other  persons, 
and  was  not  sufficient  of  itself  to  justify  his  conviction,  held  that 
such  confession  could  not  be  taken  into  consideration  under  s.  30 
of  Act!  of  1872  against  such  other  persons.  Queen  t.  Belat  Alt 
followed. 

Empress  of  India  v.  Qanraj  ^  ...  444 

— —  —  88.  30,  83  Trial  by  the  Court  of 

Session — Admissibility  of  evidence  given  at  preliminary  inquiry  by 
absent  witnees— -Confession  made  by  one  of  several  persons  being  tried 
jointly — Act  X  of  1872,  s.  249]  Held  that  it  is  only  in  extreme  cases 
of  delay  or  expense  that  the  personal  attendance  of  a  witness  before 
the  Court  of  Session  should  be  dispensed  with,  and  the  evidence  giren 
by  him  before  the  committing  Magistrate  referred  to. 

Held  also,  where  a  person  being  tried  jointly  with  other  persons 
made  a  statement  deprecatingany  guilty  knowlt^dge  and  seeking  to 
clear  himself  at  the  expense  of  such  other  persons,  that  such  state- 
ment could  not  be  taken  into  consideration  under  s.  30  of  Act  X  of 

1872  against  such  other  persona.   Queen  y.  Belat  Ali  and  Empress 

Y.  Qanraj  followed. 

Empress  of  India  v,  Mulu  ...  646 

—  88.  92,  95.   See  Act  XV.  of  1877,  8. 4. 

-  8. 108.   See  Mnhammandan  Law. 

■    8. 115.    Site  Hindu  Law. 

 118— i4cf  X  0(1872,  ss,  149,  272— i4rr«/ 

pending  appeal'^Admiuibility  of  the  evidence  of  the  respondent  against 
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another  person  concerned  in  the  eame  offence^ Aceompliee}  f  and  B 
were  accused  of  being  conceraed  in  the  same  offence,  a  was  first 
apprehended,  and  the  Mafdstrate  inqnired  into  the  charge  againat 
him,  and  committed  him  for  trial,  bnt  the  Conrt  of  Session  acquitted 
A.  The  Local  Oovernment  preferred  ao  appeal  against  his  acquittal, 
and  the  Magistrate  arrested  him  with  a  Tiew  to  his  detention  in  cus- 
tody until  such  appeal  was  determined.  While  K  was  so  detained, 
the  Magistrate  inquired  into  the  charge  against  B,  who  had  mean- 
while been  arrested,  and  made  K  a  witness  for  the  prosecution,  and 
committed  B  for  trial.   A"t  evidence  was  taken  on  B't  trial. 

Held  per  Stuart,  C.  J.  (Sfarkib,  J.,  doubting),  that  K*t  arrest 
was  lawful,  and  that  his  evidence  was  admissible  against  B. 

Beid  per  8pA^KIB,  J.,  that,  assuming  that  the  Magintrate  looked 
on  iST  as  an  accused  person  and  his  arrest  was  lawful,  the  Matdstrate 
should  not  have  examined  him  as  a  wit  ness  against  B^  and  that,  as- 
suming that  K*s  arrest  was  unlawful  and  that  when  he  made  his 
statements  he  was  a  free  man,  his  evidence,  if  admissible,  was  not 
evidence  on  which  a  Court  should  place  much  reliance. 

Empress  of  India  v,  Earim  Bakhsh       ...  ^  ...  389 

ACTS  1872  IX,  8.  2Z^Govemmeni  Ferry  ^Leam 

'^Eegulation  VI  of  1819^  Illegaliiy  of  contract]  M  took  a  lease  for 
three  years  of  a  Government  ferry  and  covenanted  with  the  Magis- 
trate, who  granted  the  lease,  not  to  underlet  or  assign  ^e  lease 
without  leave  or  license  of  the  MaRistrate.  M  subsequently 
admitted  B  as  his  partner  to  share  with  him  equally  in  the  profits  to 
be  derived  from  tlie  lease.  Held  that  sucb  partnership  was  not  void 
by  reason  of  the  covenant  not  to  underlet  or  assign  the  lease. 
S.  A.  No.  119  of  1872,  decided  on  the  1st  August,  1872,  overraled. 

Gauri  Shankar  v.  Mumtss  Ali  Khan      ...  ...  •••  411 

.   See  Mortgage. 

 s.  65.   See  Insolvent. 

.   s  72.   See  Act  XI.  of  1865. 

,   ■         B.  92— J8i/Z  of  Exchange —  Exclusion  of  Evidence  of 

Oral  Agreement}  It  Was  agreed  between  the  Bank  of  Bengal  at  Cal- 
cutta and  (7  and  Co.,  who  carried  on  business  there,  that  the  Branch 
of  the  Bank  at  Cawnpore  should  discount  bills  to  a  certain  extent 
drawn  by  C,  who  carried  on  business  at  Cawnpore,  on  C  and  Co. 
against  goods  to  be  contigned  by  rail  to  C  and  Co.,  and  that  the  rail- 
way receipts  for  such  consignments  should  be  forwarded  to  C  and  Co, 
through  the  Cawnpore  Branch  of  the  Bank.  C  accordingly  drew  a 
bill  on  C  and  Co,  payable  twenty-one  days  after  date,  which  the  Cawn- 
pore Branch  of  the  Bsnk  discounted,  receiving  the  railway  receipt  for 
certain  goods  consigned  to  C  and  Co.  C  and  Co.  having  accepted  Uiis 
bill,  tht*  Bank  baoded  over  the  railway  receipt  to  them.  In  a  suit  by 
the  Bank  against  C,  on  the  bill,  the  latter  set  up  as  a  defence  that  the 
bill  had  been  discounted  by  the  Bank  on  the  oral  understanding  that 
the  railway  receipt  was  not  to  be  transferred  to  C  and  Co.  until 
they  had  paid  the  amount  of  the  bill,  and  that  the  Bank  had,  by  the 
breach  of  this  condition,  determined  the  defendant's  liability.  Held 
by  Straight,  J.  (Sfankib,  J.,  dissenting)  that  evidence  of  such  oral 
understanding  was  not  admissible  even  under  proviso  3  of  s.  92  of 
Act  1  of  1872. 

Cohen  v.  The  Bank  of  Bengal  ...  ^  ...  598 

 -X,  ss.  4,  291,  415,  416,  417, 418,  419, 420-—  Stolen 

property  —  Hi  gh  Courts  powers  of  revision  ^Judicial  proceed* 

ing."^  Where  a  person  was  accused  of  dishonestly  receiving  stolen 
property,  knowing  it  to  be  stolen,  and  was  discharged  by  the  Mifgistrate 
on  the  ground  that  there  was  no  evidence  that  the  property  was 
stolen,  held  that  the  Magistrate  was  competent,  believing  that  the 
property  was  stolen,  to  nuike  an  order  under  s.  418  of  Act  X.  of  1872 
regarding  its  disposal. 

Where  there  is  a  Court  of  appeal,  resort  should  be  had  thereto 
before  application  is  made  to  the  High  Court  tot  the  exeicise  of  its 
powers  of  rerision. 
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Qstffe.— Whether  the  issue  hy  the  Magistrate  of  a  proclama- 
tion under  s.  416  of  Act  X.  of  1872  is  a  ''judicial  proceeding"  within 
the  ODeaning  of  s.  297  of  that  Act. 

Empress  of  India  v.  NiUmbar  Bahu  ...  ...  276 

ACTS-  1872-  X,  88.  U,  296— Discharge  of  accused  persons  under 

s.  215 — hevival  of  proceedings  at  the  instance  of  the   Court  of 
Sexsion-^CotHmitmemt  of  accused  persons]  Certain  persons  were  charg- 
ed under  s.  417  of  the  Indian  Peual  Code,  and  were  discharged  by 
the  Magistrate  inquiring  into  the  offence,  under  s.  215  of  Act  X 
of  1872.    The  Court  of  Seeaion,  considering  that  the  accused  persons 
had  been  improperly  discharged,  foiwarded  the  record  to  the  Magis- 
trate of  the  District,  suggesting  to  him  to  make  the  case  over  to  a 
Subordinate  Magistrate,  with  directions  to  inquire  into  any  offence, 
other  than  the  offence  in  respect  of  which  the  accused  persons  had  been 
discharged,  which  the  evidence  on  the  record  showed  to  have  been  com- 
mitted.  The  Subordinate  Magistrate  to  whom  the  case  was  made  over 
made  an  inquiry,  and  committed  the  accused  persons  for  trial  before  the 
Court  of  Session  on  charges  under  ss.  363  and  420  of  the  Indian  Penal 
Code.   It  was  contended  that  the  Court  of  Sesdon  was  not  competent 
to    direct  the  accused  persons  to  be  committed,*'  under  s.  296  of  Act 
X  of  1872,  the  case  not  being  a  **  Sessions  case,"  within  the  meauinff  of 
thai  section,  and  that  the  commitment  was  consequently  illegal.  Held 
that  there  was  no    direction  to  commit"  within  the  meaning  of  that 
section,  that  is  to  say.  to  send  the  accused  persons  at  once  to  the  Sessions 
Court,  without  further  inquiry,  and  whether  or  not  the  inquiry  was 
made  in  consequence  of  the  suggestions  of  the  Court  of  Session  was 
immaterial,  and  that  the  inquiry  upon  the  charges  under  ss.  368  and 
420  of  the  Penal  Code  was  rightly  held  by  the  Subordinate  Magistrate 
and  the  commitment  could  not  be  impeached  ...  ... 

Empress  of  India  v.  Bhup  Singh        ...  ...  ...  570 

■  ss.  1 49,  272.    See  Act  I.  of  1872,  s.  118  ...  886 

8. 188.    ^ee  Act  XLV.  of  1860,  s.  497 
■  s.  215 — Examination  of  witnesses  named  for  the 


prosecution — Discharge  of  accused  without  examining  all  the  witnesses] 
iSefore  a  Magistrate  dischargee  an  accused  person  under  s.  215  of  Act  X 
of  1872,  he  is  bound,  under  that  section,  to  examine  all  the  witnesses 
named  for  the  prosecution,   impress  v.  Himatulla  followed  ^ 

Empress  of  India  v,  Kasbi  ...  ...  447 

 B8.  218,  361.    See  Act  XLV.  of  1860.  s.  161 

 :  s.  249.    »ee  Act  I  of  1872,  ss.  80,  88 

 270,  271 — Appeal  by  person  convicted  by 

Deputy  Commissionet  invested  undtr  s.  36  of  ActX,  of  1872 — High 
Court.]  Qturr«-» Whether,  where  a  per8<*n  has  been  convicted  by  a 
Deputy  Commissioner  invested  under  s.  36  of  Act  X.  of  1872,  and 
sentenced  to  a  term  of  imprisonment  requiring  under  that  section  to 
be  confirmed  by  the  Sessions  Judge  to  which  such  Deputy  Commissioner 
is  subordinate,  and  such  sentence  has  been  confirmed  accordingly,  an 
appeal  lies  to  the  High  Court  against  such  conviction  and  sentence  ... 

Empress  of  India  v.  Nadua  ...  ...  ...  ...  ^3 

 ss.  271,  287,  464.  See  Act  XLV.  of  1860,  s.  302, 

 —  n.  272,  297  Arrest  pending  appeal]  When 

an  appeal  has  been  preferred  under  s.  272  of  Act  X  of  1872,  the  High 
Court  may  order  the  accused  to  be  arrested  pending  the  appeaL 

Empress  of  India  V  Mangu  ...  ...  ...  340 

See  High  Court,  powers  of  revision. 


 88.  288,  297.  See  Act  XL  of  1872.  ss.  3,  9 

 88.  297,  472.  See  High  Court,  powers  of  revision. ' 

 314^  452^  454^  455.  See  I  rial  of  more  than  one 

offence. 

•  88.  344,  345,  347.]    Evidence  of  accomplice^Con^ 


fesHon  hy  accused  person  Act  1  of  1872,  s.  24  Pardom], 

Where  a  pardon  was  tendered  by  the  Magistrate  to  a  person  supposed  to 
have  been  ooncemed  with  other  persons  in  offences  none  of  which  wero 
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ezclusiveiy  triable  by  the  Court  of  Session,  and  sii(^  i)ierto&  was 
examined  as  a  witness  in  thb  case,  held  tba^  the  tender  of  pardon 
to  such  person  not  bbiug  warranted  by  s.  347  of  Act  X.  of  1872,  be 
could  not  legally  be  examined  on  oath,  aiid  his  etidence  was  inadmi»- 
sible  .        ...  M.  ...  ...  ...  .•• 

^eld  also  that  tke  statemeiit  ipade  by  suc&  person  was  irrelevaiit 
aiid  inadmissible  aa  a  confession^  with  refbrtoce  to  s.  Zii  of  Act  X  of 
1872  and  s.  24  of  Act  I.  of  1872  ...  ...  ^ 

Empress  of  India  v.  Asbgar  AH  ...  ...  ...  2^ 

ACTS^  1872  X,  a.  454.   .Sffe  Act  XLV.  of  i860,  ss.  425,  441. 

»  88  454,  460.  See  Act  XXVI.  of  1870,  ss.  8,  45i  64. 

I  t.  463 — Sanction  to  prosecute — H dative  pontiont  of 

a  Magistrate  oj  ihe  First  tTV^w,  tia  MmfUimU  W  tkt  DiMtridt 
and  the  Coufi  of  Session'],  tiefd  (OtJ>FTSLD  J.,  dissenting)  that 
ior  the  purposes  of  B.  468  of  Act  X.  of  1872  a  Magistrate  of  the  First 
Class  is  subordinate  to  ihh  Magistrate  of  t^e  Cistrict,  and  consequently 
application  for  saihction  to  prosecqte  a  perfion  for  intentionally  giving  false 
evidence  before  the  Cornier  may,  where  such  sanction  is  refused  by  the 
tormer^  be  m4de  to  the  latter,  and  uioitc^tlie  Co4rt  Of  SesslGn,  which 
has  not  power  to  giye  such  Sanction. 

In  the  matter  of  the  p^tiilon  bf  Our  Dayal  ...  213 

fj—- -i  • — : — .  ! — ■ —  88»  468,  469,  i70—FrosecMt{on  for 

offence  against  public  justiee  and  ofence  relnUna  to  document  gi^  t« 
evidence^ N^atnre  of  .Manction  necessary — Act  Xl,V  of  I860,  «f  193^ 
in—**  Subordination"  of  lieiMnMe Coutts  io  High  dmr/.]  Held  (Span- 
KiE,  J.,  doubting))  on  a  reference  to  the  Pull  Bench,  that  a  Court  of 
Bevenne  is  a  Ciiil  Court^  withiil  the  meaning  of  sa.  468  and  469  of 
Act  X  of  1872 

Held  also  that  the  declining  by  a  Court  pf  BeTenae  to  sanction  a 
t^roeecation  tinder  ss.  468  and  469  of  Act  X  of  1872,  ander  a  mia- 
iakeq  Tiew  of  the  law  and  Under  the  imprfeasion  that  sanction  waa 
tinnefeeasary,  did  not  oonstitnte  sanction. 

Held  also  that  onder  the  words  **at  any  tin^e"  in  s.  470  of  At| 
X  of  1872  sanction  to  prosecute  canuot  be  giren  after  the  trial  an(| 
conviction  of  the  accused  person. 

Observations  by  Stcakt^C.  J.,  on  the  anbordination  "  of  Courts 
of  Revenue  to  the  High  Court,  within  the  medning  of  sd.  468  and 
469  of  Abt  X  of  1872. 

Held  by  the  Judge  mabing  the  reference  (Stbaiqiit,  J.),  on  the 
case  being  returned  to  him,  that  ihe  accused  persona  having  been 
prosecuted  without  the  stmction  required  by  »8  468  and  469  of  Act 
X  of  1872^  all  the  proci-edinga  were  invidid,  and  mi^st  bft  quashed, 
and  the  accused  must  be  retried,  ftanotion  to  tkexr  proapcutict)  ha?- 
iAg  been  obtained. 

Empiress  of  India  9.  Subsuklp  •••  .««  599 

i  :  . — 471,  473  Act  4rZ.>^  0/ I860, 

s.  174.]  Where  a  settlement  officer^  who  was  also  a  Magistrate, 
summoned,  as  a  settlement  officer,  a  person  to  attend  his  Court,  and 
8)ioh  person  neglected  to  attend,  and  such  officer^  aa  a  Magistrate, 
charged  him  with  au  offence  under  s.  174  of  the  Indian  Penal  Code» 
and  tried  and  convicted  him  00  his  own  charge,  held  that  such  convic- 
tion was,  with  reference  to  ss.  471  and  478  of  Act  X  of  1872,  illegaU 

Bmpresa  of  India  v.  SUkhari  ...  ...  4Q$ 

,  8.  m^Act  XLV  of  1860,  ss,  508, 506 

—  Security  for  keeping  the  peace — Criminal  intimidation']  The  words  ia 
B;  489  of  the  Crin.inal  Procedoftf  Code,  ''taking  other  unlawful 
measures  with  the  evident  intention  of  committing  a  breach  of  the 
peace,"  do  not  include  the  offence  of  intimidation  by  threatening  to 
bring  false  charges. 

'    Where,  therefore,  a  person  was  convicted  under  ss.  503  and  50^ 
pi  the  ludiaa  Peoal  Code  of  such  offeocei  held  that  the  Magiat|ate 
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hj  whom  snck  person  was  eonTicted  could  qot,  nnder  s.  469  of  the 
Criminal  Procedure  Code,  require  him  to  girie  a  personal  recogni- 
sance for  keeping  the  peace. 

  Empress  of  India  v,  Kaghubar  ...  ...  ^.  353 

ACTS —  1872  X.,  8.  506— Security  /or  Good  Bthaviottr^  Held  that 

8.  506  of  Act  X  of  1S72  solely  relates  to  the  calling  npon  per- 
sons of  habitually  dishonest  liret,  and  19  that  sense  **  desperate 
and  <Hingerou8,''  to  find  security  for  good  behaviour,  as  a  pro- 
tection to  the  public  agmiunt  a  repetition  of  crimei  by  them  in 
which  the  safety  of  property  is  mensced  and  not  the  security  of  the 
person  alone  is  jeopardised. 

Where,  therefore,  the  eTiden^e  adduced  before  the  Magistrate 
did  not  show  that  a  p^son  was  ^  by  hubit  a  robber,  hou«e- breaker, 
thief,  «r  a  receiver  of  stolen  property,  knowing  the  same  to  have 
been  stolen,**  but  showed  only  that  he  had  been  guilty  of  acts  of 
Tiolence,  held  that  the  Magistrate  Cunld  uoti  under  s.  506  of  Act  X 
of  1872,  order  such  person  to  furnish  security. 

Obserrations  regarding  the  evi<ienoe  on  which  the  procedure  of 
6.  506  should  be  enforced. 

Kmpress  of  India  1^  Nawab  ...  8^ 

V.   Xr,  88.  8,  © — Ziability  0/  Native  Indian 

BriM  Snhjtctfdf  offence  committed  in  C^rnt— *'  Aadf^  StaW'—Act 
K  0/1869,  ortM  17 0^17 l—Rrference^Coii^matUtn  of  gentence  0/ death 
-Act  ^,  of  18^2,  98  288  297'-Division  C<mri—Fntl  Court]  H4d 
(Stuakt  C.  J.,  dissenting)  that  a  Native  Indisn  subject  of  Her  Ma- 
jesty, being  a  soldier  in  Her  Majesty's  Indian  army,  who  committed 
a  murder  in  Cyprus,  while  on  herrice  in  such  army,  and  who  was 
accused  of  such  olfence  at  Agra,  might,  under  s.  9  of  Act  XI.  of  1872| 
be  dealt  with  in  respect  of  such  offienoe  by  the  Criminal  Courts  at 
Agra,  Cyprus  being  a  *<  Native  State,"  in  reference  to  Natire  Jndiaa 
subjects  of  Qer  Majesty;  within  the  meaning  of  that  Act. 

Per  Stoabt,  C.  J  — ^The  power  of  the  Govwnor-General  of  India  in 
Council  to  make  laws  for  the  trial  and  punishment  in  Britiah  India  ot 
offences  committed  British  IndU^  snljects  ii|  British  territories 
other  than  British  India  discussed. 

A  Division  Courtof  the  High  Cdurt  ordered  the  Magistrate  who  had 
tcf  used  to  inquire  into  a  charge  of  aHurder  on  the  ground  that  he  had 
no  jurisdiction  to  inquii^  into  supb  charge^  considering  that  the  Magis- 
trate had  jurisdiction  to  make  such  inquiry.  The  Magistrate  inquired 
Into  the  charge  and  committed  the  accused  person  for  trial.  The 
Court  of  Session  convicted  the  accused  person  on  the  charge  and  sen- 
tenced him  to  destli.  flie  proceedings  of  the  Court  of  Session  bar- 
ing been  referred  to  the  High  Court  for  oonflrmaiion  ol  the  sentence, 
the  case  came  before  the  Full  Court, 

Hdd  per  Stoabiv  C.  J.,  Spankib,  J^  and  OLnriELD,  J.,  that  in  de- 
termining whether  such  sentence  should  be  confirmed,  the  Full  Court 
was  not  precluded  by  the  order  of  the  Division  Court  from  considering 
whether  the  accused  person  had  been  cony^Cted  by  a  Court  of  compe- 
tent jurisdiction. 

Empress  of  India  V.  Sarmuid^  Singh    ...  ^  218 

— — r  1S73 — r-XV.)^ 88. 40, 48  Suit afaimt  SeereUiff  toMmntetpal 

CommitUe-SubstUuiiono/  pretide^as  defendtmt^Act  XV  of  1877, 
8.  22].  Where,  after  a  notice  required  by  s.  43  of  Act  ZV 
of  1873  had  been  left  at  the  ofice  of  a  Municipal  Committee,  such 
Committee  were  sued  within  three  months  of  the  accrual  of  the 
pUdotifl^  oau^e  of  action  ta  the  aame  of  their  Secretary,  instead  of 
the  name  of  then-  President,  as  required  by  s.  40  of  Act  XV.  of  1878, 
fmd.the  plaintiff  applied  to  the  Court  more  than  three  months  after 
the  accrual  of  his  cause  of  action  to  substitute  the  name  of  the 
President  for  that  of  the  Secretary,  held  that  by  reason  of  such  sub* 
Btitution  such  suit  could  not  be  deemed  to  have  been  instituted  against 
such  Commitiee  when  such  substitution  was  made,  s.  22  of  Act  XV. 
^f  1877  a|)plying  to  the  case  of  a  person  personally  made  a  party  to  ft 
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salt  and  not  to  tbe  cane  of  a  Cpminlttee  sned  in  the  name  of  their 
ofiU^,  ajid  thai  such  substitution  when  applied  for  should  have  been 
made. 

Semhle.-^ — S.  43  of  Act  XV.  of  1878  contemplates  suits  in  which 
relief  of  a  pecuniary  character  is  ctaiujcd  for  some  act  done 
under  that  Act  bj  a  Committee,  or  any  of  their  officers,  or  any  other 
person  acting  under  their.direction,  and  for  which  damages  can  be  re- 
covered from  them  personally,  and  not  a  suit  against  a  Committee  for 
a  declaration  of  the  plaintifif's  right  to  recoostroot  a  building  which 
has  been  demolished  by  the  order  of  such  Committee  and  for  compen- 
sation for  such  deuioliflhment. 

Manni  Kasaondhan  v  Crooke  .  ...  ...  29ft 

ACTS  1878  XVIII.— Jrftitralt  n  Act  XlX.of  18731    TTi^*..- thp 

general  law  parties  to  suits  may,  if  they  are  so  mindedi  before  iasiie 
joined,  refer  the  matters  in  dispute  bi-tween  them  to  aruiLittiion,  aud 
after  issue  joined,  with  the  leave  of  the  Court. 

Act  XVIII.  of  1878  does  not  prohibit  the  parties  to  the  suits 
mentioned  therein  from  referring  the  matters  in  dispute  between 
them  in  such  suits  to  arbitration. 

Where,  therefore,  the  parties  to  a  suit  under  that  Act  a^rree'l  to 
refer  tbe  matters  in  dispute  between  them  to  arbitration,  after 
issues  had  been  framed  and  CTidence  recorded,  and  applied  to  the 
Court  to  sanction  such  reference,  held  (Stoabt,  C.  J.,  dissenting) 
that  the  Court  was  competent  to  grant  such  sanction,  and  on  receir- 
ing  the  award  to  act  on  it. 

Goshain  Oirdhariji  v.  Durga  Deri  119 

i  Act  X.  of  1877,  *.  Z^DitmUiol  or  addition  of 

partteM—Rivenut  Courts  power  of— Act  XVII [  of  \S7Z,s,l(i6'}  B  and 
the  mortgagees  of  a  mali&l,  granted  the  mortgagors  a  lease  of  the  mah&l, 
the  mortgagors  agreeing  to  pay  "  the  mortgagees'*  a  certain  rent  half 
yearly,  on  account  of  the  right  they  held  in  equal  shares/'  and  that,  in 
default  of  payment  of  such  r«nt,  **  the  mortgagees"  should  be  entitled 
to  sue  for  payment.  The  mortgagors  baring  made  default  in  pay- 
ment of  Ihe  rent,  and  iV  refusing  to  join  in  a  suit  against  tbe  mort- 
gagors to  enforce  payment,  B  sued  them  alone  for  a  moiety  of  the 
rent  due.  The  Bevenue  Court  of  first  instance  held,  with  reference 
to  s.  106  of  Act  XVIII.  of  1878,  that  B  could  not  sue  sepamtely. 
Held  by  the  High  Court  that  the  order  of  the  Berenue  Court  of  first 
appeal  direciing»  infer  a/to,  that  the  Court  of  first  instance  should 
retry  the  suit  after  making  iVs  defeodani  in  the  suit  was  not  illegal, 
notwithstanding  that  the  proTisions  of  s;  82  of  Act  X.  of  1877  were 
not  made  applicable  to  the  procedure  of  the  BcTenue  Court  by  Act 
XVIII  of  1878. 

Held  per  vSpinkir,  J.,  that  s.  106  of  Act  XVII  of  1878  did  not 
apply,  and  B  was  entitled  sepxrately  to  sue  for  the  whole  of  the  rent 

Hhib  Qopal  v,  Baldeo  8ahai  ...  ...  264 

m   88.  8,  81,  209  Land  in  mahdl  held     the  lam- 

bardar  as    hhud  kaaht**  at  a  nominal  rental  Liabili^  of  lambardatt 

to  co'iharerfor  profuJ]  The  land  in  a  certain  mah&l  was  recorded  as 
held  by  4f,  the  lambardar,  as  khud-biehi'*  at  a  certain  nominal  rent- 
al. For  two  years  in  succession  M  sublet  such  land  in  part  or  m 
whole  for  a  less  amount  than  such  nominal  rental^  the  third  year  such 
land  lay  fallow  Certain  pernns  aned  as  ccsharers  in  the  mab41  to 
recoTer  from  M  their  share  of  the  profits  on  account  of  such  yeare. 
M  set  up  as  a  defence  to  the  suit  that  there  were  no  profits^  on  tbe 
contrary,  a  smaU  loss.  The  lower  Courts  held  M  answerable  for  tha 
rental  recorded. 

Held  that  it  was  doubtful  whether  the  proTidons  of  a.  209  of 
Act  XVIII.  of  1878  were  applicable  in  the  present  case,  and  that,eyea 
if  such  provisions  were  applicable,  the  lower  Courts  baring  neither 
found  that  more  was  realised  from  the  land  than  had  been  accounted 
for  by  Afy  nor  that  the  failure  to  lealise  more  wu  owiiig  ta  gson 
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mgligence  or  misconduct  on  his  part,  the  decree  of  the  lower  Courts 
could  not  bt  tostained. 

Manga!  Khan  r.  Mnmtaz  All  239 

lCTS  1873  XV 111,  88.  7,  9  Sale  of  proprielnrp  righu  in  a  mnhdl^ 

jB»ghi  of  occupancy — Ex-prupnetury  tenanf]  The  rigbt  of  occupancy 
which  a  person  h)sing  or  parting  with  the  proprietary  rights  in  a 
mahal  acquires,  under  s.  7  of  Act  XVill  of  1873,  in  the  land  held  by 
biia  as  sir  in  such  mahal  at  the  date  of  such  loss  or  parting  is  a  sale- 
able interest. 

jffeld,  where  such  a  right  was  sold  hy  private  sale,  that  it  was 
transferable,  s.  9  of  Act  XV IH  of  1873  notwithstanding.  Umrfto 
JBcgam.  y.  The  Land  Mortgage  Bank  of  Imiia  followed.  A  deed  exe- 
cuted by  a  TillaKe  proprietor  purporting  to  tranAter  his  share  in  the 
Tillage  incloding  his  sir-land  and  ex-proprietary  right  divests  such 
proprietor  of  the  ex  proprieury  right  conferred  by  s.  7  of  Act  XVIU 
Qi  1873. 

Markandi  Dial  v.  Bam  Baran  Hal  735 

■  8.  9  Tenant  at  ajuced  rate  Er-pvoprietary 

tenant — Occupancy  tenant  -InheriPince  to  rights  of  occupancy.]  Held 
thst  the  proviso  to  the  last  clauae  of  s.  9  of  Act  XVIU.  of  1873  re- 
fers only  to  the  holdings  of  ex-proprietary  tenants  and  occupancy 
tenants  and  not  to  tenants  at  fixed  rates, 

Bhagwanti  p.  liudr  Man  lewari        •••  145 

.   ss.  9,  Vl\'-^Land-holder—Righi  of  Occupancy 

tenant^Tran*fer  cf  Right  of  Occupancy  in  Eaecmtion  of  L>ecree\ 
i/0.(^  (^PANKiB,  J.,  dissenting),  afftrming  the  decision  of  a  Division 
Bench  of  the  High  Court  in  this  case  tliat  s.  9  of  Act  XVIU  of 
1873  does  not  prevent  a  huid-holder  from  causing  the  sale  in  execu- 
tion of  his  own  decree  of  the  occtipancy-rigbt  of  his  own  judguient- 
deDtor  in  land  belonging  to  himself. 

Unurao  Beg«m  v  The  Land  Mortgage  Bank  of  India  ...  451 

■   ss.  30,  95.   See  Jurisdiction. 

-e.  dZicJ^Suitforcaneelmeni  of  lease — Breach  ofcondilions 
inodving  forfeiture^   The  plaintiff,  the  representatfye  in  title  of  a 
lessor,  sued  under  cl.  (c),8  93  of  Act  XTIIi  of  1873.  for  the  cancel- 
meot  of  a  lease,  on  three  grounds.  012.,  on  the  ground  that  the  lessees 
bud  psid  the  rent  to  the  Collector,  on  account  of  the  revenue  due  in 
r«^pect  ot  the  estate,  instead  of  to  him  ;  secondly,  on  the  ground  that 
they  had  failed  to  pay  certain  instalments  of  rent  on  the  due  dates  ; 
and  thirdly,  on  the  ground  that  they  had  plrmted  trees  and  sunk  wells, 
and  allowed  their  tenants  to  do  the  same,  without  the  lessor's  consent ; 
thereby  committing  breaches  of  the  ooitditions  of  the  lease  involving 
its  forfeiture.   Hddf  on  che  construction  of  the  lease,  with  reference 
to  the  first  ground,  that  as  the  lease  was  intended  to  be  perpetual,  and 
tm  the  rent  had  been  paid  to  the  Ck>llector  for  many  years  under  an 
arrangement  effected  between  the  parties  to  the  lease,  and  it  was 
not  nhown  that  the  plaintiff  hsd  repudiated  this  arrangvmeqt  (even  if 
he  had  the  power  of  s«i  doing)  or  demanded  payment  of  the  rent 
dkectly  to  himself,  payment  of  rent  by  the  lessees  to  the  Collector 
did  not  amount  to  a  breach  of  the  conditions  of  the  lease  :  witb 
reference  to  the  second  ground,  that  the  lease  being  intended  to  be 
perpetual,  and  no  arrears  of  rent  being  doe,  irregrularity  and  unpune- 
toality  in  the  psyment  of  the  instalments  of  rent  in  question  were 
not  breaches  of  the  conditlone  of  the  lease  involving  its  forfeiture  : 
and,  with  reference  to  the  third  ground,  that  the  condition  as  to  the 
planting  of  trees  and  sinking  welln  being  merely  a  prohibition,  and 
not  a  conditioB  the  breach  of  which  involved  the  forfeiture  of  the  lease^ 
the  lease  could  not  be  cancelled  because  the  lessees  had  planted  trees 
or  sunk  wells,  and  allowed  theL*  tenants  to  do  the  same,  without  the 
lessor's  consent. 

Held  also  that,  assuming  that  the  lessor  was  entitled,  on  the  third 
gronod*  to  the  cancelraent  of  the  lease,  cancelment  was  not  to  be 
dieaied  the  iovftxiahU  ^eaaky  for  the  breacb  of  suck  a  condition  as 
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that  mentioned  in  that  ground.  The  Full  Bench  ruliog  in  Sheo  Ckanm 
V.  BunuM  Singh  followed 

Ablakb  Kai  v,  Salim  Ahmad  Khan      .••  ...  43? 

■    03,95.   S€c  Jurisdiction 

ACTS  1873-XVIJI.,  s.  95,  d.  (m)  and  (n)— TFron^/a/  disposseMian  of 

land — Compensation  for  wrongful  disposteuim — Jurisdiction']  In  an 
estHte  held  by  5  as  a  sub-proprietor  he  held  certain  land  with  a  right 
of  occupancy.  G,  the  zemindar,  obtained  a  decree  against  5  in  a 
Civil  Court  for  the  possession  of  the  estate,  in  ezecntion  of  which  he 
ousted  S  from  the  estate  including  the  land  held  by  him  with  a  right 
of  occupancy.  'J  bis  decree  having  been  set  aside,  ^  recovered  the 
possession  of  the  estate  including  such  land,  and  sued  ir  in  the  Civil 
Court  for  the  value  of  the  crops  standing  on  such  land  at  the  time  he 
was  ousted  fr*)m  it  by  G,  and  for  the  rents  of  a  port.on  of  such  land 
which  G  had  let  to  tenants  while  in  possession  of  it.  Held  that  the 
suit  was  cognizable  by  the  Civil  Courts  and  that  G  was  liable  for 
such  rents. 

Sawai  Bam  v.  Gir  Prasad  Singh  ...  ^,  707 

 ■    Ses  Jurisdiction.   Res  jndicatat 

.  8.  106.    See  Act  XVIH  of  1873. 

 XIX.   See  Act  XVIII.  of  1873. 

 ss  43,  83,  241,  cl.  (b) — Vendor  and  pui-chaser^ Agreement 

— Jurisdietion  6f  Civil  Court — Cause  of  Action — Assessment  of  Revenue  j 
The  purchaser  of  a  certain  estate  paying  revenue  to  Government 
agreed  with  the  vendors,  shortly  after  the  sale,  that  they  should 
retain  a  certain  portion  of  such  estate  free  of  rent,  and  that  he 
would  pay  the  revenue  payable  in  respect  of  such  portion.  In  I853» 
in  a  suit  by  the  vendors  against  the  purchaser  to  enforce  this  agree- 
ment, the  Hudder  Court  held  that  the  revenue  payable  in  respect  of 
such  portion  of  the  estate  was  payable  by  the  purchaser.  In  1875,  on 
a  fresh  settlement  of  the  estate,  the  representatives  in  title  of  the 
purchaser  applied  to  the  settlc-ment  officer  to  settle  such  portion  of 
the  estate  with  the  representative  in  title  of  the  vendors.  The 
settlement  officer  refused  this  application,  but  it  was  subsequently 
allowed  by  the  superior  revenue  authorities.  The  representative  in 
title  of  the  vendors  then  sued  the  representatives  in  title  of  the 
purchaser  in  the  Civil  Court,  claiming  that  he  might,  in  accordance 
with  the  agreement  between  the  vendors  and  <he  purchaser,  be 
exempted  from  paying  revenue  i«)  respect  of  such  portion,  as  against 
the  defendants,  without  any  injury  to  the  Government :  that  the 
defendants  might  be  ordered  to  pay  as  heretofore  such  revenue :  and 
that  the  defendants  might  be  ordered  never  to  claim  or  denuind  from 
him  any  revenue  they  might  be  compelled  to  pay  in  respect  of  such 
portion.  '* 

Held,  per  Spakkie,  J.,  that,  aasuming  that  the  agreement  be- 
tween the  vendors  and  the  purchaser  was  enforceable,  the  act  of  the 
defendants  in  moving  the  settlement  officer  to  settle  such  portion  of 
the  estate  with  the  plaintiff  gave  the  plaintiff  a  cause  of  action.  Also 
that,  the  object  of  the  plaintiff's  suit  being  to  obtain  a  declaration 
that,  as  between  him  and  the  defendants,  the  latter  were  bound  to 
pay  revenue  in  respect  of  such  portion,  the  suit  was  not  barred  by 
cl.  (6),  s.  241  of  Act  XIX  of  1373.  Also  that,  although  the  revenue 
authorities  might  regard  the  decision  of  the  Sodder  Court  as  binding 
on  the  parties  then  before  the  Court,  for  the  currency  of  the  then 
settlement,  that  decision,  that  settlement  having  expired,  and  s.  S3  of 
Act  XIX  of  1873  having  come  into  force,  could  not  control  the  power 
of  the  revenue  authorities  to  settle  the  land  in  question  with  the 
plaintiff  who  was  its  proprietor. 

Held,  per  Oldfibld,  J.,  that,  with  reference  to  ss.  48  and  83  of 
Act  XIX  of  1873,  the  Civil  Coorts  could  not  relieve  the  plaintiff  of 
his  liability  to  pay  revenue. 

Held  by  the  Court  that,  in  the  absence  of  proof  that  the  agree- 
ment by  the  porchaser  was  intended  to  extend  beyond  the  period  of 
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^^he  Kettlentent  tticn  tiorrcnt^  and  that  it  was  binding  upon  his  reprp- 
Wtatives  in  title,  the  plaintilf  coold  not  obtain  thcdeclaiation  which 
he  sought. 

Hira  Lai  v.  Ganeeh  Prasad   ...  ...  ...  ...  415 

Acts  187S  XIX..  ss.  61>  65,  «1,  257— WajUhml-arZ'-Pre-emption'-' 

Hecord-of  'Ti^hU']  A  ipajib-tU-urz  prepared  and  attested  according  to  law 
isprimd  fane  evidence  of  the  existence  of  any  custom  of  pre-emption 
which  it  recQrda,  such  evidence  being  open  to  be  rebutted  by  any  one 
disputing  such  ciutom.  When  such  a  wajib-ul^rz  records  a  right  of 
prc-einpiion  by  contract  between  the  shareh'ilders,  it  is  evidence  of 
a  contract  binding  on  all  the  parties  to  it  and  their  represeutatiyen, 
and  there  will  be  a  presumption  that  all  the  shareholders  assented  to 
the  making  of  the  tecord  and  in  consequence  were  consenting  parties 
to  tl^e  contract  of  which  it  is  evidence,  and  It  will  be  for  those  share- 
holders repudiating  such  contract  tp  rebut  such  presumption. 

Isri  Singh  v.  Ganga  ^  ...  ...  ...  37^ 

 a.  ^6— Cew— Cwitom.l  A  cess  leTiable  in  accordance  with 

Tillage  custom  which  is  nut  recorded  under  the  general  or  special 
sanction  of  the  Luteal  Qovernniei^t  cannot^  under  s.  66  of  Act  XIX, 
of  1873,  be  enforced  in  a  Civil  Court. 

A  custom  to  he  valid  must  be  ancient,  must  hare  hfifin  continued 
and  ac^uledced  id,  au^  must  be  reasonable  and  certain. 

The  fact  that  a  cess  leviable  in  accordance  with  village  custom 
hat  been  recorded  by  a  Bettlement  officer  is  ia:portant  evidence  of  the 
custom,  but  not  conclusive  proof  of  it. 

Held,  on  the  eridence  in  thif  case,  that  tl^e  village  custom  set  up 
vras  not  establiahed. 

Ilala  V.  Uira  Singh  ...  ...  49 

— :  ss.  79,  241.  i$ee  Jurisdiction. 

11 S,  114— /'art  iiio/i  J    Wherein  the  coi^rse 


of  carrying  out  an  order  for  a  partition  and  of  assigning  the  lands  to 
eath  co-sharer,  certain  co-sharers  claimed  certain  plou  of  land  m 
llelonging  to  thec^  in  severalty  and  demanded  that  the  same  should 
be  assigned  to  them,  and  the  Cvllector  decided  that  some  of  such  plots 
were  held  in  severalty  and  one  was  held  in  common,  held  that  his  de- 
cision was  not  passed  under  s.  113  of  Act  ^iX  of  1878,  and  was  there- 
fore not  appealable  under  s.  Il4  of  that  Act. 

bhibban  Lai  v.  Tiloke  Chand  ...  ...  ... 

SB.  113, 114.   See  Kes  judicata. 


 1877—111.  ss.  17,  13,  60-i4cl  VII/.  qf  1871, 

S9. 18,  SO^RegUtered  and  umrtgUtered  documeHUJ]  A  document  creating 
an  interest  in  immoveable  property  the  regiatrntioo  of  which  under 
Act  Vlll.  of  18/1  wan  compulsory,  and  which  was  registered  under 
that  Act,  does  not  under  s.  50  of  that  Act  take  effect  as  regards 
such  property  against  an  unregistered  document  relating  to  such 
land,  the  registiation  of  which  under  Act  VIIl.  of  1871  was 
optional. 

Held  that  the  provisions  of  s.  50  of  Act  III.  of  1877  did  not 
apply  to  documenu  executed  after  the  first  day  of  July,  1871,  aud 
before  Act  III.  of  1877  came  into  operation. 

Bhola  Nath  v,  Baldeo        ...  ... 

-88.  86,  76,  77 -^Contract  of  sale— Suit  to  enforce 


regUtrntion  qf  comHjfance  ]  Heldf  where  a  person  had  agreed  to  sell 
another  certain  immoveable  property,  and  had  conveyed  the  same  to 
him  by  a  deed  of  sale  which,  under  the  Kegistration  Act  of  1877, 
required  registration,  and  the  vendor  refused  to  register  such  deed, 
that  it  was  not  incumbent  on  the  vendee  to  take  steps  under  that 
Act  to  compel  the  vendor  to  register  before  he  sought  relief  in  the 
Civil  Court,  but  that  he  was  at  liberty  without  doing  so  to  sue  the 
Tender  in  the  Civil  Court  for  the  registration  of  such  deed. 

Bam  Ghulam  v.  Chotey  Lai  ^ 

-8.  50 — Effect  of  registration  and  non-rsgistra* 


iifiw-^tionQl  ami  compulsory  regisirnUon^Act  VIII  of  1871 J  IIM 
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tfiat  under  s.  50  of  Act  III  of  1877  a  document  of  which  the  registra- 
tion wax  c«tnipolBory  under  that  Act,  and  which  was  regiateri-d  the  e- 
under,  to<»k  effect,  as  regardi*  the  |iropertj  compt-ised  in  the  docu- 
ment, 18  RgAinst  anot<her  document  of  a  prior  daic,  relating  to  the 
same  propeity,  executed  while  Act  VIII  of  1871  was  in  force,  and 
which  did  not  require,  under  that  Act,  lo  be  registered,  ana  was  not 
registered  under  it. 

Oaiiga  Ram,  guardian  of  Kuar  Gir  Prasad  r.  Bansi  ..  431 

ACTS  1877 — III,     50 -Optional  ami  compulsory  reyistraiion-^Act  VI 11 

of  1871— -4c/ /o/  1868, «  6-^JieyitUre(l  and  unregistered  dor^umeuL] 
Held^  in  the  case  of  a  document  executed  while  Act  VIJ  of  1S71  was 
in  force,  the  registration  of  which  under  that  Act  was  optional,  and 
which  was  not  registered  thereunder,  and  of  a  dticament  executed 
after  Act  III  of  1877  had  come  into  force,  the  registration  of  which 
under  that  Act  was  corapuisory,  and  which  wa8  registered  tbtre- 
nnder,  both  documents  relnting  to  the  same  property,  that  under  the 
provisions  of  a.  50.  Act  III  of  1877,  the  registered  documettt  took 
effect  as  regards  such  properly  against  the  unresistered  document, 
the  provisions  of  s.  6  of  Act  I  of  1868  notwithstanding. 

liAchmun  Das  v  Dip  Chand  ..  ...  ^  851 

— — .    •  X.  ss.  2,  3,  244,  684,  688  (j).  |  Execution  of 

decree-^ Appeal  from  order — Act  VI 11  of  Repeal — Ptudtng 
^  Proctedinys — Act  i.  0/I868,  ».  6.]  The  Court execuiing  a  decree  for 
the  removal  of  certain  buildings  made  an  order  in  the  execution  of 
such  decree  directing  that  a  portion  of  a  certain  building  should  be 
removed  as  being  included  in  the  decree.  On  appeal  by  the  judg- 
roent-debtcr  the  lower  appellate  Court,  on  the  22nd  September,  1877, 
reversed  such  order.  Held,  per  Pkaks.in,  J.,  ou  appeal  by  the 
decree-holder  fr'>m  the  order  of  the  lower  appellate  Court,  that  the 
lower  appellate  Court's  order,  being  within  the  scope  of  the  definition 
uf  decree"  in  s  2  of  Act  X.  of  1877,  was  appealable  under  s.  584  of 
that  Act,  as  well  as  under  Act  VIIL  uf  1859,  notwitlistanding  its 
repeal,  in  reference  to  s.  6  of  Act  I.  of  1 868.  The  Full  Bench 
ruUng  in  Tkahur  I'rasnd  v.  Aksan  Ali  followed. 

Held,  per  Stuabt,  C.  J.,  dissenting  from  the  Full  Bench  mling 
in  lhaleur  Prasad  v.  Ahsan  Ali,  that  a  second  appeal  in  the  case 
would  not  lie. 

Uda  Begam  v.  Imam-ud-din  .„"  ...  74 

■  is.  2,  18,  6i0— Decree— 'Judgment^ Appeal]  The 

plaintiff  in  this  tuii  sued  for  the  po&4i'S8ion  of  certain  land,  on  the 
ground  that  he  was  the  owner  thereof  in  virtue  of  a  purchase  from 
N.  The  defendants  claimed  such  land  as  owners  on  the  ground 
that  it  was  included  in  a  certain  garden  which  they  had  previously 
purchased  at  a  sale  in  the  execution  of  a  decree  against  iV,  and  they 
also  claimed  it  on  the  ground  that  ihey  were  lessees  thereof  under 
a  lease  from  N,  the  term  whereof  had  not  expired.  They  also  set 
up  as  a  defence  to  the  suit  that  it  had  been  finally  determined  in  a 
former  suit  between  them'<elves  and  whom  the  plaintiff  repro- 
sented,  that  such  land  was  included  in  such  garden,  and  that  con- 
sequently their  title  to  such  land  as  owners  could  not  be  questioned 
in  the  present  suit.  The  Court  of  first  instance  held  that  such  land 
was  not  included  ii  the  defendants'  garden,  and  they  were  not  the 
owners  of  it,  but  that  they  could  not  be  ejected  from  it  as  they  were 
in  possession  under  the  lease  which  had  not  expired,  and  thxt  the 
question  whether  such  land  was  included  in  the  defendants'  garden 
and  they  were  the  owners  of  it  was  not  rss  judicata.  It  made  a 
decree  dismissing  the  suit  in  these  terms  :  *-  Ordered,  that  the  plaint- 
iff's claim  as  it  stands  at  present  be  dismissed."  Held  (St&aigbt,  J. 
dissenting)  that  the  defendants  were  entitled,  under  s.  540  of  Act  X 
of  1877,  10  appeal  from  such  decree 

Lacbman  Singh  v.  Mohan  ...  ^.  ...  497 

 ss.  2,  232,  233,  246,  5i0— Execution  of  decree-- 

Appeal  from  order--- Assignment  of  decree-^ Cross-decrees.]  An  order 
made  in  the  execution  of  a  decree  disaliowing  the  objectioos  takea 
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by  the  Judgment-debtor  to  execution  of  the  decree  being  taken  ont 
by  a  transferee  by  assignment  of  the  decree,  being  the  final  order 
in  a  judicial  proceeding,  and  therefore  a  *'  decree*"  within  the  mean- 
ing of  8.  2  of  Act  X  of  1877,  is  Appealable  under  that  Act.  ThfikMr 
Pfoaad  V.  Alman  A!i  followed. 

S  and  two  other  persons  held  a  decree  for  eosts  against 
which  did  not  specify  the  separate  Interests  of  each  in  the  decree, 
and  M  held  a  decree  for  money  against  8  alone,  which  he  wished  to 
treat  as  a  cross-decree  nnder  s.  2i6  of  Act  X  of  1877.  ffeld  that 
the  decree  held  by  8  and  the  other  persons  was  nol  a  decree  between 
the  same  parties  as  the  particH  to  the  decree  held  by  3i,  and  Jill's  decree 
could  not  therefore  be  treated  as  a  cross^ecree  under  that  section. 

Murli  Dhar  v.  Parsotaro  Das  ...  ...  01 

ACTS— 1877-  X,  ss.  2,  520,  &21,  522,  525,  526,  5SS^ ArbHratum-^ 

FUing  o/  awcurd — Appeal]   Where,  in  a  suit  for  the  filing  of  an  award 
made  on  a  private  reference  to  arbitration,  the  Court  of  first  instance, 
holding  that  there  was  no  reason  to  remit  8uch  award  to  the  reconsi- 
deration of  the  arbitrator,  under  the  provisions  of  s.  520  of  Act  X 
of  187T,  or  to  set  it  aside  under  s.  521  of  that  Act,  did  not  proceed  to 
give  judgment  according  to  such  award  followed  by  a  decree,  but 
merely  directed  that  such  award  should  be  filed,  kdd  that  its  order  was 
not  appealable  as  a  decree,  or  as  an  order. 

Kamadhin  v.  Mahesh       ...  ...  .••  471 

18.   8ee  Bes  judicata. 


-ss.  18,  iZ-^-Act  XII  of  1879,    I^Bmid  firih€pa^ 


meat  of  money  hypothecating  proptrtg  as  coUateral  seettrity  for  such 
payment^  Omission  of  claim]  The  obligee  of  a  bond  for  the  payment 
of  money,  hypothecating  immoveable  property  as  collateral  security 
for  such  payment,  sued  for  the  moneys  due  on  the  bond,  but 
omitted  to  claim  the  enforcement  of  bis  lien,  and  obtained  a  decree 
only  for  the  payment  of  the  amount  of  the  bond-debt.  He  subse- 
qnently  sued  to  enforce  his  lien.  Held  that,  under  s.  43  of  Act  X  of 
1877,  as  amended  by  s.  7  of  Act  XII  of  1879,  ho  could  not  be  per- 
mitted to  sue  to  enforce  his  lien. 

Oumani  v.  Kam  Padaraih  Lai   833 

-ss.  28,  29,  Z2— Addition  of  parties.]    ffeld^  read- 


ing ss.  28,  29,  and  32  of  Act  X  of  1877  together,  that,  where  an 
application  is  made  under  s.  32  for  the  addition  of  a  person  whether 
as  plaintiff  or  defendant,  such  person  should,  as  a  general  rule,  be 
aided,  only  where  there  are  questions  directly  arising  out  of  and  in- 
cidental to  the  original  cause  of  action,  in  which  such  person  has  iden- 
tity or  community  of  interest  with  the  original  plaintiff  or  defendant. 

Two  suits  against  K  for  possession  of  the  property  of  Bp 
deceased,  were  Instituted  in  the  Court  of  a  Subordinate  tfudge  by 
parties  claiming  adversely  to  one  another  as  heirs  to  The  Subor- 
dinate Judge,  on  the  application  of  the  plaintiffs  in  these  suits,  under 
e.  82,  Act  X  of  1877,  added  the  plaintiffs  in  the  first  suit  as  defend- 
ants in  the  second,  and  the  phiintifls  in  the  second  suit  as  defendants 
in  the  first.  Befdt  on  appeal  by  the  defendant  JT,  from  the  orders  of 
the  Subordinate  Judge,  applying  the  rule  stated  above,  that  such 
additions  of  parties,  not  being  necessary  to  enable  the  Subordinate 
Judge  ^  effectually  and  completely  to  adjudicate  upon  and  settle  tad 
the  questions  involred  in  the  suits,"  were  not  proper. 

The  prindplee  on  which  s.  78  of  Act  YlII  of  1859  should  be 
interpreted  enundated  by  Sir  Barnes  Peacock  in  Joy  OoUnd  Doss  v. 
Goaree  Prashad  Shaha ;  Raja  Ram  Tewary  r.  Lmchssan  Pershad;Mnd 
Ahmed  Hosain  r.  Khodefa ;  and  theremarksof  Pontifez,  J.,ia  Makom^ 
Badhsa  v.  Nieol  followed  and  applied. 

Naraini  Kuar  o.  Durjan  Kuar  .m  1 

Naraini  Kuar  e.  Piarey  Lai  ...  ...  J 

 s.  82.   See  Act  XVIII  of  1878. 

-ss.  82  311, 812,  588  (m),  M "Execution  of  decree 


— Applicatiom  to  set  asids  saU  of  immoveable  property^ AMctHm^fmrehom 
aer^Appeal}  WherVi  aiter  a  judgment-debtor  htm  appiieot  under 
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8.  811  of  Act  X  of  1877,  to  have  a  sale  set  aside,  the  anetfon-piiTcluu 
ser  is  made  a  party  to  the  proceedings,  aud  the  aale  is  set  aside,  the 
auctioD-purchaser  can  appeal  apainbt  the  order  setting  aside  tb« 
sale.   Kanihi  Ram  y.  Banhey  Lai  followed. 

Qopal  Singh  o.  Dniar  Koar  ...  358 

ACTS  1877  X,  88.  82,  5S2— Appellate  Courts  powert  of-^AdHtum 

of  partie9^Act  XV  of  1877,  #.  22.]  5  sued  N  and  H  jointly  and 
severally  for  certain  moneys.  The  Court  of  first  instance  gaTe  ^  m 
decree  for  such  moneys  against  N  and  dismissed  the  snit  against  IL 
N  appealed  from  the  decree  of  the  Court  of  first  instance,  but  S  did 
not  appeal  from  it.  The  Appellate  Court,  at  the  first  hearing  of  iV*« 
appeal,  made  B  a  respondent,  the  period  allowed  by  law  for  S  to  have 
preferred  an  appeal  haTing  then  expired,  and  eventaally  rerersed  the 
decree  of  the  Court  of  first  instance,  dismissing  the  suit  as  against 
and  giving  ^  a  decree  against  R,  Held  that,  although  the  Appellate 
Court  was  competent  to  make  R  a  party  to  the  appeal,  under  as.  S2 
and  582  of  Act  X  of  1877,  yet  it  was  not  competent,  with  reference 
to  B.  22  of  XV  of  1877,  to  give  a  decree  against  R,  the  former 
not  having  appeal^  from  the  decree  of  the  Court  of  first  instance 
within  the  time  allowed  by  law. 

]  Ian  jit  Singh  v.  Sheo  Prasad  Ram  ...  487 

■   88.  32,  588 — Addition  of  pariiei'^Appeal^Aei 

XI/ of  1879,  «.  90(2)].  An  order  refusing  an  application  under 
B.  82  of  Act  X  of  1877  by  a  person  to  be  added  as  a  defendant  in 
a  suit  in  not  appealable. 

Karman  Bkbi  v.  Misri  Lai  ...  ^  m*  9H 
 88.44.  45.   See  Act  VII  of  1870 

■   ss.  50,  58.    See  Act  XI  of  1865,  s.  e 

 8.  53.    See  Act  XV  of  1877,  s.  4 

— —  88  53,  562— PAiinl,  amendmemt  of-^Rewutnd  hf 

Appellate  Court]  By  the  amendment  of  the  plaint,  a  suit  for  the 
restoration  uf  a  pood,  which  it  was  alleged  the  defendants  were 
wrongfnlly  filling  up,  to  its  original  condition,  was  altered  into  one 
for  the  protection  of  the  plaintiffs  from  any  infringement  of,  or 
for  a  declaration  of,  their  right  to  a  share  in  the  produce,  and  the 
use  of  the  water,  by  way  of  easement.  Held  that  the  idteration 
in  the  plaint  was  a  material  one. 

Held  also  that  an  appellate  Court  Is  not  empowered  by  Act  X 
of  1577  to  order  or  allow  a  plaint  to  be  amended,  or  to  renmod  a  case 
under  s.  562  of  that  Act  for  the  purpose  of  such  amendment. 

Farzand  Ali  v.  Yusuf  Ali        ...  ...  ...  669 

■■  8.  54  (6) — Appeal  when  pre»emt§d — Memorwudmm 

of  appeal  inaufficiendy  stamped — LimitaUonl  For  the  purposes  of 
limitation,  an  appeal  is  preferred  when  the  roemoranduro  of  appeal 
is  presented  .to  the  proper  officer,  and  not  when,  where  the  memo- 
randum of  appeal  is  insufficiently  stamped  and  is  returned  in 
order  that  the  deficiency  may  be  supplied,  it  is  again  presented. 

When  an  appellate  Court  returns  an  insnfflcieatly  stamped  memo- 
randum of  appeal,  in  order  that  it  may  be  sufficiently  stamped,  it 
should  fix  a  time  within  which  the  deficiency  U  to  be  supplied. 

Sheo  Partab  Narain  Singh  v.  Sheo  Gholam  Singh  87S 

.   88.  67  (c)  and  588  (e)-/?eUra  of  Plaint^ 

Appeal-- Act  XII  of  1879,  2  ]  Although  s.  57  of  Act  X  of  1877 
contemplates  the  return  of  the  plaint,  should  error  be  patent,  when 
it  is  first  presented,  yet  there  is  nothing  in  the  wording  of  that  sec- 
tion which  forbids  the  return  of  the  plaint  at  a  later  stagein  the  suit. 

Where,  therefore,  after  the  issues  in  a  suit  were  fraumed,  the  Court 
decided  that  it  bad  no  jurisdiction,  and  returned  the  plaint  to  be  pre* 
aeuted  in  the  proper  Court,  held  that  in  so  doing  the  Court  acted 
under  s.  57  of  Act  X  of  1877,  and  its  decision,  not  coming  within  the 
definition  of  a  "decree'*  in  s.  2  of  Act  XII  of  1879,  was  not  appeal- 
able as  such,  but  was  appeaUble  under  s.  588  of  Act  X  of  1877  aa 
an  order. 

Abdul  Samad  v.Bajiadro  Eishor  Biogh  m  W 
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ACTS  -^1877  -X,  B.  61--Suit  on  lost  cheque^Partiet  to  suit— The 

indorseen  of  a  cheque  sued  the  indorser,  stating  in  their  plaint 
that  the  cheque  had  been  lost,  and  that  the  defendant  refused  to 
give  them  a  duplicate  of  it.  and  claiming  a  duplicate  of  it  or  tha 
refund  of  the  money  they  had  paid  the  defendattt  on  the  cheque. 

Held  th&t  the  plaint  disclosed  a  cause  of  action  against  the 
defendant.  Hehl  also  that  the  plaint  should  be  amended  by  joining 
the  drawer  of  the  cheque  as  a  defendant  in  the  suit. 

Baldeo  Prasad  V.  Grish  ChanHar  Btiose  ...  754 

•  8.  99  ^Failure  of  plainiiff  to  pay  Court-fee  for  issue  of 


summons — Non-appearance  of  defendant— Act  VII I  of  1869,  ».  110— 
Act  XXIII  of  1861, «.  5,7 -Fresh  suit,]    Where  the  plaintiff  in  a 
suit  failed  to  deposit  talobana  required  for  the  purpose  of  issuing 
summonses  to  certain  persons  whom  it  was  proposed  to  make  defen- 
dants in  addition  to  the  original  defendants  iu  such  suit,  and  the 
Court  on  that  ground  irregularily  dismissed  such  suit  as  against-  such 
original  defendants  by  an  order  purporting  to  be  made  under  s.  110 
of  Act  VIII  of  1859,  on  a  day  previous  to  that  fixed  for  the  hearing 
of  su'^h  suit,  held  that  such  order  of  dismissal  did  not  preclude  the 
plaintiff  from  instituting  a  fresh  suit. 

Gulab  Dai  v  Jiwan  Ram    ...  ...  ...  ...  318 

•  8  1 1 1  —  Set  off -^Mortgage,  1  The  usufructuary 


mortgagee  of  certain  land  sued  the  mortgagor  for  the  money  due 
under  the  mortgage.  The  mortgagor  alleged  the  mortgagee  had 
committed  waste  and  was  liable  to  him  for  compensation  which 
be  claimed  to  set-off   ffeld  that  under  s.  Ill  of  Act  X  of  1877  the 
amount  of  such  compensation  could  not  be  aet-oX 

Magfau  Nath  Das  v,  Ashraf  Husain  Khan.  ...  ...  252 

166,  273  -  Execution  of  decree— Sale  of  a 


money^eeree.']  Hdd  that  Act  X  of  1877  does  not  contemplate  the 
sale  of  a  decree  for  money  as  the  result  of  its  attachment  in  the 
execution  of  a  decree,  and  the  attachment  of  a  decree  for  money  in 
the  mode  ordained  in  s.  273  cannot  lead  to  its  sale. 

Btld  also  that  the  last  clause  but  one  of  s.  273  applies  to  other 
than  money-decrees. 

Where  two  decrees  for  money,  although  they  were  not  passed  by 
the  same  Court,  were  being  executed  by  the  same  Court,  held  that 
the  provisions  of  the  first  clause  of  s.  273  of  Act  X.  of  1877  were 
applicable  on  principle. 

Sultan  Kuar  v,  Gulzari  Lai  ...  ...  ^  290 

^QQ—Deeree—What  it  is  tocuntain^  The 


plaintiff  sued  on  a  bond  in  which  real  property  was  hypothecated. 
In  his  claim  the  property  hypothecated  was  detailed,  and  the  pro- 
perty itself  was  impleaded  as  a  defendant,  and  he  obtained  a  decree 
in  the  following  terms "  Decree  for  plaintiff  in  favour  of  his  claim 
and  coeta  against  defendant" 

Held  that  the  decree  was  to  be  regarded  as  simply  for  money 
and  not  for  enforcement  of  lien. 

Thamman  bingh  V.  Qanga  Ham         ^  ...  ...  842 


Act  VI J I  of  1869,  «.  189]— Where  the  plaintiff  by  his  claim  sought  for 
a  decree  for  money  and  enforcement  of  lien  on  the  property  hypothe- 
cated in  the  bond  on  which  the  claim  was  based,  and  he  obtained  a 
decree  for  the  "  claim  as  brought "  without  any  specification  in  it 
as  to  the  relief  he  sought  by  charging  the  property  hypothecated, 
ksld  that  such  a  decree  was  a  decree  for  money  only,  and  did  not 
enforce  the  charge  on  the  property. 

Jtf v/ttA  Fukueer  Bukhsh  v.  Manohur  Das  followed. 
Barsakh  v.  Meghraj         ...  345 

 8.210— y4c<  VI/I  of  1859,  s.  194.— Pccre* 

paifobie bp  insialmsnts].  Oif<rr«.— Whether  **a  decree  for  the  payment 
of  money"  means  merely  what  is  commonly  known  as  a  money-decree, 
or  inolodea  ft  decree  ia  which  ft  sale  is  ordered  of  immoreable  proper* 
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ty  in  pmsmmee  of  a  contraoi  spedfieally  aJEeotiDg  such  propertj; 
within  the  meaning  ol  8.194  of  Act  VIII  of  1869;  aod  a.  210  of  Act 
Xofl877, 

Where  a  Ooiirt  on  the  ground  that  the  defendant  was  •'hard 
preesedy"  directed  the  amoont  of  a  decree  to  he  paid  hj  instalmeivta 
extending  orer  ten  years^and  allowed  only  one-half  of  the  asnaliate  of 
interest,  heldf  that  there  was  no  "sufllcient  reason"  for  directing  pay- 
ment of  the  amoont  of  the  decree  hy  InstalmeotB,  and  that  sneh 
Court  had  exerdted  its  discretion  injnrio«riy  to  the  plaintiff  by  the 
length  of  the  period  oTer  which  instalments  were  extended,  and  by 
allowing  a  rate  of  interest  less  than  the  ordinary  rate; 

fiinda  Prasad  v.  Madho  Prasad        ...  ...  ^ 

ACTS— 1877  X,  s«  210— D«t«  payMe  hy  Uutalmenlg.']  ffdd  that  the 

provisions  of  s.  210  of  Act  X  of  1877  are  not  applicable  in  a  suit  for 
the  reoorery  of  the  amonnt  of  a  bond-debt  by  the  sale  of  the  property 
hypothecated  by  such  bond. 

In  sQch  a  suit,  therefore,  the  Court  cannot  direet  that  the  amount 
of  the  decree  shidl  be  payable  by  instalments. 
Hardoo  Das  v,  Hukam  Singh 

— — — — — — —  *  Decree  far  money']  There  is  nothing 

in  8.  210  of  Act  X  of  1877,  or  elsewhere  in  that  Act,  aothorising  a 
Court  to  direct  that  the  amount  of  a  decree  should  be  paid  within  s 
fixed  time  from  its  date.  Semble  that  the  provisious  of  s.  210  of 
Act  X  of  1877  are  not  applicable  in  a  suit  for  the  recovery  of  the 
amount  of  a  bond-debt  by  the  sale  of  tke  **  namkar  *'  allowance  hypo- 
thecated by  such  bond. 

Bachchu  v,  liadad  Ali      ...  ...  ^ 

— —  BS.  211,  661— ir«sn«  prqfis^Proeedure  on  hmring  of  appeal 

^Obiecticn\  Where  the  parties  to  a  suit  for  certain  land  and  for 
the  payment  of  mesne  profits  in  respect  of  the  same  were  co-sharers 
hi  the  esute  comprising  such  land,  and  the  defendants  bad  them- 
selves  oosopied  and  oultivated  such  land,  held  that  the  most  reasonable 
and  fitting  mode  of  assessing  such  mesne  profits  was  to  ascertain 
what  would  be  a  fair  rent  for  such  hmd  if  it  had  been  let  to  an  ordi- 
nary tenant  and  had  not  been  cultivated  by  the  defendants. 

Both  paties  appealed  from  the  decree  of  the  Court  of  first  ins- 
tance, and  both  the  appeals  were  dismissed  by  the  lower  appellate 
Court.  The  plaintiff  appealed  to  the  High  Conrt  from  the  decree  of  the 
lower  appellate  Court  dismissing  his  appeal,  whereupon  the  defendant 
took  objections  to  the  decree  of  the  low  r  appellate  Court  dismissing 
his  appeal.  Beld  that  such  objections  could  not  be  entertained^ 
Qanga  Prassd  v.  Oajafadhar  Prasad 

■  —  »•  214--5tta  forpre^pHot^DepoaU  of  purchase-mmn 

^AppeOaU  Courts  potoerg  o/]  The  decree  of  the  Court  of  Sent  in- 
stance in  a  suit  to  enforce  a  right  of  pre-emption^  directed  that  the 
sum  which  that  Court  had  ascertained  to  be  the  pnrchase-money  should 
be  deposited  within  one  month  from  the  date  of  the  decree.  The 
plaintiff  appealed,  contending  that  such  sum  was  not  the  purehase- 
money.  While  the  appeal  was  pending  the  time  fixed  by  the  decree 
of  the  Court  of  first  instance  expired  witboat  any  deposit  having 
been  made.  The  appellate  Court  dimissed  the  appeal,  fixing  by  ita 
decree,  of  its  own  motion,  a  further  time  for  the  deposit.  Held  fol- 
lowing Shea  f  rasad  Lai  Thakftr  Bai,  that  the  appellate  Court 
was  competent  to  extend  the  time  for  making  the  deposit,  and  its  se- 
tion  and  order  did  not  contrav^e  the  provisoos  of  s.  214  of  Act  X  of 
1877. 

Farshadi  Lai  v.  Bam  Dial  ... 

 8S.  228,  282  Execution  of  deeree—^Power  of  ^he  Cowi 

in  executing  tramrniUed  decree^Tran^  of  decree.}  Where  a  decree 
was  sent  to  a  Court  for  execution,  and  was  subs*  qoeutly  transferred 
by  assignment,  and  the  transferee  applied  for  the  execution  of  the 
decree  to  the  Court  to  whieh  the  decree  was  sent  for  execotlon,  hdd 
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that  rach  appHcatioii  should  be  made,  not  to  sach  Comt,  bnt  to  the 
Court  which  passed  the  decree. 

Kadir  Bakhsh  v.  Ikhi  Bakhsh  ...  ...  ^  283 

ACTS  1877  X.  8. 2dO--ExeetaUm  of  decree]  Held  that  the  words  "  the 

last  preceding  applic»tion"  in  the  third  clause  of  s.  280  of  Act  X  of 
1877  mean  an  application  under  that  sectiou,  and  not  an ,  application 
under  Act  VIII  of  1859. 

Bam  Kishen  v.  Sedhu  •••  •••  275 

  JSioecutum  of  decne^-LimUaiion,']    The  concluding 

clause  of  s  280  of  Act  X  of  1877  refers  to  the  question  of  limitation, 
not  that  of  due  diligence. 

Where,  therefore^  the  decree-holder  had  not  on  the  last  prece- 
ding application  under  s.  230  of  Act  X  of  1877  used  due  diligence 
to  procure  complete  satisfaction  of  the  decree,  and  Act  X  of  1877  had 
not  been  in  force  three  years,  held  that  the  proTisions  of  the  .third 
clause  of  s.  280  of  Act  X  of  1877  were  applicable  to  a  subsequeni 
application  under  that  section, 

Sohan  Lai  v,  Karim  Bakhsh  ...  ...  -«  282 

— — —  —  -ss.  280,  2Z2-^Execu6ion  of  decree'^Traniifer  of  decree 

^Due  diligence]  The  transferee  of  a  decree  applied,  while  an  appli. 
•  cation  by  the  original  holder  of  such  decree  to  execute  it  was  pending, 
to  be  allowed  to  execute  it  The  Court  in  accordance  with  s.  282  of 
Act  X  of  1877  directed  notice  of  the  transferee's  spplication  to  be 
giren  to  the  transferor  and  the  judgment-debtor.  The  transferee  failed 
to  pav  the  Court- fee  leviable  for  the  issue  of  such  notice,  and  the  Court 
dismissed  his  application.  The  transferee  subsequently  made  a  second 
application  to  be  allowed  to  execute  the  decree.  Held  that  such  ap- 
plication could  not  btt  rejected,  with  reference  to  s.  230  of  Act  X  of 
1877,  on  the  ground  that  due  diligence  had  not  been  used  on  the  for- 
mer application  to  procure  complete  satisfaction  of  the  decree,  be- 
cause sach  application  hud  not  been  granted,  and,  therefore,  the 
question  whether  on  the  last  preceding  application  "  due  diligence 
was  used  to  procure  such  satisfaction  did  not  arise. 

Sadik  Ali  Khan  v,  Muhammad  Husain  Khan       ...  ...  394 

■  ■  *   s.  244 — Execution  of  decree-'Separate  ntU.] 

Moneys  realized  ss  due  under  a  decree  if  unduly  realised  are  reooyer- 
able  by  application  to  the  Court  executing  the  decree  end  not  by  se- 
parate suit.  The  opinion  of  Stuart,  C.  J.,  in  Agra  Savinge  Bank  y. 
Uri  Bam  MiUer  differed  from.  Haromohini  Chowdhrain  v.  Dhonmom 
tit  Chcfwdhxain  and  Ekowri  Singh  v.  B^aynalh  ChaMapadhya  dlstin- 
gnished. 

Partap  Singh  v.  Beni  Ram  ^  ...  ^  ^ 

m  -sfl.  253,  610^ Appeal  to  Her  Majesty  in  Council '^Seeuritp 

for  the  costs  of  the  resoondent-^Exeeution  of  decree  against  sure^]  An 
appeal  was  preferred  to  Her  Majesty  in  Council  from  a  final  decree 
passed  on  appeal  by  the  High  Court,  and  B  and  certain  other  per- 
sons on  behalf  of  the  appellant  gaye  security  for  the  costs  of  the  res- 
pondent. Her  Majesty  in  Council  dismissed  the  appeal,  and  ordered 
th^  appellant  to  pay  the  oo^-ts  of  the  respondent.  The  respondent  ap« 
plied  to  the  Court  of  first  instance  for  the  execution  of  that  order 
against  B  and  the  other  persons  as  sureties.  Held  by  Stdabt,  C.  JT. 
Pbarson,  J.,  and  Oldfiild,  J.,  that,  under  ss.  610  and  258  of  Act  X 
of  1877,  such  order  could  be  executed  against  the  sureties* 
Per  SpANKia,     and  Stuaioht,  J. — Contrcu 

Bans  Bahadur  Singh  v.  Mughla  Begam  eoi 
—————St.  278,  279,  280,  kc—Ohjection  to  aUaehment  of  at- 
tached property  bff  judgment-debtor^Order  against  decree-holder^De. 
crecholdere  remedy — Appeal— SvU  to  establish  right,]  An  objection 
was  made  to  the  attachment  of  certain  property  in  the  execution  ot 
a  decree,  by  the  judgment-debtor,  on  the  ground  that  such  property 
was  in  his  poeaesdon,  not  as  his  own  property,  but  on  account  of  an  en* 
dowment  This  objection  was  one  of  the  nature  to  be  dealt  with 
under  s.  278  and  following  sections  of  Act  X  of  1877.  The  Court  exe* 
outing  the  decree  made  aa  order  against  the  decree-holder  releaaiog 
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the  property  from  itttachment.  Held  that  tacb  order  was  not  appeal- 
able, the  fact  that  the  objection  was  made  by  the  judgment^ ebtor 
notwithstanding,  and  the  decree-holder's  proper  remedy  was  to  insti- 
tute a  dnit  under  the  proTisions  of  s.  283  of  Act  X  of  1877. 
Shankar  Dial  o.  Amir  Haidar 

ACTS— 1877  X,  s.  2SZ^ Declaratory  deeree^Conaeqiuntial  reUef^Aet 

VII  O/1870  it.  7,  el  iv  (e),  and  sch.  it,,  art.  17  {UiJ^Suit  to  eMablish 
right  to  attached  property,^  In  a  suit,  under  s.  283  of  Act  X  of  1877, 
for  a  declaration  of  her  proprietary  right  to  certain  immoveable  pro- 
perty attached  in  the  execution  of  a  decree,  the  plaintiff  asked  that 
the  property  might  be  ''protected  from  sale."  Held  that  conse- 
quential relief  was  claimed  in  the  suit  and  court-fees  were  therefore 
leviable  under  s.  7,  cl.  iv,  (c),  and  not  under  sch.  ii,  art  17  (iii)  of 
Act  VII  of  1870. 

Bam  Prasad  v.  8ukh  Dai    ...  ...  ... 

■  8.  910— 'Sale  in  execution  of  decree  - Pre-emptiotu'} 
A  cosharer  in  undivided  immoveable  property  of  which  a  share  is  sold 
in  the  execution  of  a  decree  does  not,  under  s.  310  of  Act  X  of  1877, 
acquire  the  right  of  pre-emption  as  agsinst  a  stranger  to  whom  such 
share  has  been  knocked  down,  by  merely  asserting  such  right  st  the 
time  of  sale  and  folfllling  the  conditions  of  ssle  required  by  ss. 
806  and  307  of  that  Act.  He  must  bid  at  the  sale  and  as  high  as  the 
stranger  before  he  can  acquire  a  right  of  pre-emption  under  that  sec- 
tion 

Tej  Singh  o.  Gobind  Singh  ...  — 

■  ss.  311,812 — Saie  in  Execution — Review  of  judgment  ] 
On  the  day  fixed  for  the  sale  of  certain  immoveable  property  in  the 
ext  cntion  of  a  decree,  the  Court  made  an  order  postponing  the  sale,  but 
the  sale  had  been  effected  before  such  order  reached  the  officer  con- 
ducting it.  The  Court,  no  application  hnving  bt^en  made  to  set  aaide 
the  sale,  passed  an  or«ier  conflrmiog  it.  Subsequently,  an  application 
by  the  decree-holder  for  a  review  of  this  order  having  been  granted, 
the  Court  p<issed  an  order  setting  the  sale  aside  ss  illegal.  Held  that 
the  sanction  to  the  sale  originally  given  having  been  withdrawn,  the 
ssle  could  not  legally  be  held,  and  that  the  sale  which  was  effected, 
the  order  of  postponement  notwithstanding,  was  unlawful  and  inva- 
lid, and  in  reviewing  its  first  order  and  in  setting  t»side  the  sale  as  il- 
legal the  Court  executing  the  decree  had  not  acted  ultra  vires  and  its 
action  was  not  otherwise  illegal 

Mian  Jan  v.  Man  Singh 

■  ss.  311, 312,  313,  588  fm)—EBceutton  oj  decree-- Ap- 

plication to  set  aside  sale  of  immoveable  property — A  uclion-purehaser 
^Appeal.]  Held  tbar,  although  the  auction-purchaser  may  not  ap- 
ply under  s.  311  of  Act  X  of  1877  to  have  a  sale  set  aside,  he  yet  may 
be  a  party  to  the  proceedings  atter  an  application  has  been  made  nn* 
der  that  section,  and  then,  if  an  or<ier  is  made  against  idm,  be  can 
appeal  from  such  order  under  s.  638  (m)  of  Act  X  of  1877. 
Kanthi  Bam  o.  Bankey  Lai ... 

'  ss.  312.  815— 5aZe  in  exeeuiion  of  decree— Sale  set 

aside  ^Suit  by  auction- purchoMer  to  recover  purcluue-numey—Act  VIII 
of  1869,  M,  266,  257.  268. —  Warranty — Caveat  emptor. 

Certain  immoveable  property  was  attached  and  proclaimed 
for  sale  in  the  execution  uf  a  decree  on  the  application  of  the  decree- 
holder,  H.  as  the  property  of  his  judgment-debtor.  \V  objected  to 
the  attachment  and  sale  of  such  property  on  the  ground  that  it  did  not 
belong  to  the  judgment-debtor,  but  was  endowed  pruperty.  His  ob- 
jections were  disallowed,  and  the  property  was  put  up  for  sale  on  the 
20th  July,  1876,  under  the  provisions  of  Act  VIII  of  1859,  and  was 
purchased  by  K.  W  subsequently  sued  K  to  establish  his  claim  to  the 
property  and  to  have  the  sale  set  aside,  and  on  the  18th  August,  1870, 
obtained  a  decree  setting  it  aside.  Thereupon  K  sued  H  to  recover 
the  purchase-money,  alleging  a  failure  of  consideration.  Held  that, 
the  sale  not  having  been  set  aside  in  favour  of  the  judgment-debtor 
•n  the  groand  of  Wftat    juriadiction  or  other  illegality  oi  ixr^golaritj 
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effecting  the  sale,  bnt  having  been  net  aside  in  farour  of  a  tbird  part? 
who  had  establishod  his  title  to  the  property,  and  there  being  no  ques- 
tion of  fraud  or  misrepresentation  on  the  part  of  the  decree-holder, 
the  suit  was  not  maintainable.  Bqjib  Lochun  v.  Bimalamoni  Ua*i 
and  Sitwdammi  Chowdhrain  v  Krishna  Kishor  FoJdar  followed ; 
Makundi  Lai  v.  Kaunmla  ;  NeeVcunih  Sahet  v.  Atmun  Matho ;  and  Dool' 
him  Hvr  Nath  Koonweree  t.  Baiju  Oqjha  distinguished. 

Held  alto  that  the  auction-purchaser  could  not  hare  applied 
under  s.  316  of  Act  X  of  1877  for  the  return  of  the  purchase-money, 
as  the  provisions  of  that  section  could  not  have  retrospectiye  effect, 
and  would  not  apply  to  a  sale  which  h'^d  taken  place  before  that  Act 
came  into  operation,  in  the  matter  of  the  petition  of  Mvio  dissented 
from. 

Pef  Straight,  J. — That,  had  the  provisions  of  that  section  been 
applicable,  inctead  of  instituting  a  suit,  the  auction-purchaser  should 
have  applied  for  the  return  of  her  purchaae-money  in  the  execution 
of  the  decree. 

Hira  Lai  ».  Karim-un-nisa  ...  ...  ...  780 

ACTS  1877  X,  ss.  812.  588  {my-Apfedl  from  order  getiing  aside 

Bale  of  immoveable  property  in  the.  execution  of  decree^  Act  XI I  of  1879, 
M.  90  (16),  102— ^c«/  0/  1868.  »  6]  On  the  25th  June,  1879,  a 
Bubi>rdinate  Judge  made  an  order  setting  aside  the  sale  of  immove- 
able property  in  the  execution  of  a  decree  from  which  an  appeal  was 
preferred,  under' Act  X  of  1877,  to  the  District  Court  on  the  26th 
July,  1879,  before  Act  XII  of  1879  came  into  force.  Held  that,  as 
the  appeal  would  not  have  lain  i»t  all,  had  Act  XII  of  1879  been  in 
force  on  the  date  of  its  institution,  s.  102  of  that  Act  did  not  apply, 
but  as  the  appeal  lay  to  the  District  Court  under  the  law  in  force  on 
that  date,  it  was  competent  to  dispose  of  it  under  the  provisions  of 
B.  6  of  Act  I  of  1868 

Appeal  from  order  No.  138  of  1879  and  Revision  Case  No.  38B. 
of  1879  observed  on. 

Durga  Prasad  v.  Ram  Charan  ...  •••  ...  785 

  8.  Sale  in  execution  of  decree — Return  of  pur* 

chase-money  to  auction-purckaeer^ Act  Vlll  of  1859]  .  Where  im- 
moveable property  was  sold  in  the  execution  of  a  decree  under  the 
provisions  of  Act  VIII  of  1859,  and  the  auction-purchaser,  having 
been  subsequently  deprived  of  such  property  on  the  ground  that  the 
judgment-debtor  had  no  sali-able  iiitereat  in  it,  applied  under  s.  815  of 
Act  X  of  1877  to  the  Court  executing  such  decree  for  the  return  of 
the  purchase-money,  held  that  the «  ourt  could  entertain  the  application. 

In  the  matter  of  the  petition  of  Mulo  ...  ...  ...  299 

^  .   326— iBxecufrfon  of  decree,^    S.  826  of  Act  X 

of  1877  does  not  apply  to  a  decree  which  directs  the  sale  of  land  or 
of  a  share  in  land  in  pursuance  of  a  contract  specifically  affecting  the 
same.  The  Court,  therefore,  cannot  authorise  the  Collector  to  stay 
the  sale  in  such  a  case  under  s.  826. 

Bhagwan  Prasad  v.  Sheo  Sahai  .«  ...  ...  55^ 

_        —  — ' —  a.  382 — Esecution  of  decree — Resistance  to  exe* 

cution-'Act  VIII  of  1859,  a.  2^0— Repeal]  A  mortgagee  who  is 
iu  possession  of  the  mortgaged  property  under  the  mortgage  is  in  pos- 
session on  his  own  account"  within  the  meaning  of  s.  230,  Act  Vlil 
of  1859,  and  s.  882  of  Act  X  of  1877. 

Where,  in  pursuance  of  an  order  made  in  the  execution  of  a 
decree  while  Act  VIII  of  1859  was  in  force,  certain  persons  were 
dispossessed  of  certain  property  after  that  Act  was  repealed,  and  Act 
X  of  1877  came  into  force,  and  such  persons  applied,  under  s.  332 
of  Act  X  of  1877,  to  be  restored  to  the  possession  of  such  property 
on  certain  of  the  grounds  specified  in  that  section,  held  that  such  per- 
Bona  were  entitled  to  the  benefit  of  that  section. 

A  person  claiming  tmder  s.  382  of  Act  X  of  1877  need  not 
|kro¥e  his  title  but  only  the  fact  of  possession, 

Sbafl-nd-dio  v.  Lochan  Singh  ^  .  ^„  49 
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ACTS  1877  X,ti.  642,  584,  6S7--Fr$^empiim--Oam*  of^etkm 

— Cendiiumal  $ale-^See«md  yf^ol]  Per  Pbabsoh,  J.,  and  Stbaioht,  J« 
(Bpankib,  dissentiDg) — ^That  in  disposiiv  of  •  second  appeal  tha 
Higb  Court  it  competent  under  a.  542  of  Act  X  of  1877,  to  consider  the 
qaestion  whether  the  plaintiff  has  any  cause  of  action  or  not»  although 
such  qaestion  has  not  been  raised  by  the  defendant-appeUant  in  the 
rontts  below  or  in  his  memorandum  of  second  appeal,  but  is  raised 
for  the  llrat  time  at  the  hearing  of  such  appeat 

Alsoj^er  Psabsop,  J.,  and  Stbaioht,  J.(8paiiKn,  J.,  dissenting) 
«*That  tne  cause  of  action  of  a  person  claiming  the  right  of  pre-emp- 
tion in  the  case  of  a  conditional  sale  arises  when  the  conditional  sale 
takes  place  and  not  when  it  becomes  absolute  ;  and  therefore,  where 
a  conditional  sale  took  plnce  in  1867,  and  after  it  had  become  absolute  a 
person  sued  to  enforce  his  right  of  pre-emption  in  respect  of  the  proper- 
ty sold,  bftsing  his  claim  upon  a  special  agreement  made  in  theinterral 
between  the  date  of  the  conditional  sale  and  the  date  that  it  be- 
came absolute,  aofi  alleging  that  his  cause  of  action  arose  on  the  latter 
date,  that  the  suit  was  not  maintainable,  the  plaintiff  hsTing  no  right  of 
pre-emption  at  the  time  of  the  conditional  sale. 

Lachman  Pra(»ad  v  Bahadur  Singh      ...  ...  m. 

—  ss.  556, 558,  bSS^DumUsol  ofapptal  fvr  appeUamftdefoMlt 

'-Appeal—Ad  XII  of  1879,  s  90  (27)]  Where  an  appeal  is  dismissed 
nnders.556of  Act  Xof  1877,  for  the  |appellant*s  default^  the  order 
dismissing  it  is  not  appealable. 

Nand  Bam  v.  Muhammad  Bakhah 

— — —  88.  560, 584,  bS^— Hearing  of  appeal  ez-parte 

— Refkeal  to  re-kear  appeal^  Appeal  from  appellaU  decree^  An  appeal 
was  heard  tXrparU  in  the  absence  of  the  respoodent  (defendant),  and 
judgment  was  giren  against  him.  Ue  applied  to  the  Appellate  Court 
to  re-hear  the  appeal,  und  the  Appellate  Court  refused  to  re-hear  it. 
He  then  appealed,  not  from  the  order  refusing  to  re-hfar  the  appeal* 
but  from  the  decree  of  the  Appellate  0>urt.  Held  that  he  was  not 
debarred,  by  reason  that  he  had  not  appeiUed  from  the  order  refusing 
to  re-hear  the  appeal,  from  appealing  from  the  decree  of  the  Appellate 
Court. 

Bamjas  v  Baij  Nath         ...  ...  ...  ^ 

ss.  566,  567,  hl^Remamd^Ohjeetkm  to  fhading 
— Appellate  Court,  powere  of^Brror  or  IrregtUarityj  Held  that  an 
Appellate  Court  is  not  bound  to  accept  a  finding  returned  to  it  by  a 
Court  of  first  instance  under  s.  566  of  Act  X  of  1877  merely  because  no 
objections  to  such  finding  are  preferred,  but  is  competent  to  exa- 
mine  the  eridenoe  on  which  such  finding  is  founded  and  to  satisfy  it- 
self  that  it  is  correct  and  fit  to  be  accepted.  Noonm  t.  £hoda 
Bakeh  dissented  from  :  RatM  Stngh  t.  Wanr  followed. 

Held  also  that,  assuming  that  an  Appellate  Court,  in  deciding 
m  case  in  a  manner  inconsistent  with  and  opposed  to  the  finding  return- 
ed to  it  by  the  Court  of  flret  instance  under  that  section,  in  the  al>- 
senoe  of  objections,  acted  irregularly » its  decree  could  not  be  reversed, 
or  the  caae  remanded  on  account  of  such  irregularity,  such  irregula- 
rity not  affecting  the  meritaof  the  case  or  the  jorisdiction  of  the 
Court. 

Akbari  Begamo.  Wilayat  All  ...  ^ 

■  8.  578— -Brror  or  »fT«9ii/aW(§^--€bitrf/Ms^i4|N 
peal."}  The  refusal  of  a  plaintiff -respondent  to  midce  good  a  defici- 
ency in  court-fees  in  respect  of  his  plahit  when  called  upon  to  do  so 
by  the  Appellate  Court  is  not  a  ground  upon  which  the  Appdlala 
Court  should  rererse  the  decree  of  the  Court  of  first  inetanoe  and  dis- 
miss the  suit. 

Mehdi  Husain  o.  Madar  Bakhsh 

■  Releaee^Xeeeptiom  im  evidiMee  of 
stamped  and  wtregietered  doeumeK^Aj^peal—Framd'-^Aet  Vtil  of 
1859,  f.  850-^la8ip^J2^lra(»€a— A^DTf^^]    In  June,  1875,  L 
executed  a  bond  in  faronr  of  9  in  which  he  mortgaged,  amooget 
other  property,  a  ?  illige  called  Cband  Kliera»  at  iwiirtty  lor  the 
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payment  of  certain  mone^.  He  subsequeotly  sold  such  village  to 
A,  concealing  the  fact  that  it  had  been  mortgaged  to  5.  On  this 
fact  coming  to  the  knowledge  of  ho  threatened  A  with  a  criminal 
prosecution,  whereupon  L  proposed  to  S  in  writing  that  the  security 
of  a  share  in  a  Tillage  called  Kelsa,  which  he  alleged  was  his  property, 
should  be  substituted  for  the  security  of  Chand  Khera.  S  accepted 
this  proposal  by  a  letter  in  which  he  referred  to  proposal  in 
terms.  It  subsequently  appeared  that  the  share  in  Kelsa  did  not 
belong  to  but  to  another  person.  having  sued  upon  his  bond 
claiming  to  enforce  thereunder  a  lien  upon  Chand  Khera,  A  set  up 
as  a  defence  to  the*suit  that  8  had  agreed  to  substitute  Kelsa  for 
Chand  Khera  in  the  bond,  producing  letter  as  evidence  of  the 
agreement.  Htld  that  such  letter  operated  as  a  release  and  should 
therefore  have  been  stamped  and  registered. 

HtU  also  that  an  objection  may  properly  be  taken  in  a  Court 
of  first  appeal  to  an  unstamped  documeat,  and  such  Court  is  bound 
to  entertain  the  objection  and  may  direct  that  the  document  be  stamp- 
ed and  the  penalty  imposed. 

Hdd  ii^o  that  L*8  fraUd  vitiated  5'«  astreement  to  substitute  the 
security  of  Kelsa  for  the  security  of  Chand  Khera  in  the  bond,  and 
5  was  entitled,  notwithstanding  A  might  have  purchased  the  latter 
property  in  good  faith,  to  the  enforcement  of  the  lien  created  thereon 
by  the  bond. 

M4irk  Ridded  Currie  v.  ^.      Mutu  Bamen  Chdty  discussed. 

Safdar  Ali  Khan  v.  Lachman  Das  ...  554 

ACTS  1877  ^X.,  ss.  694,  696,  bd^^Appeal  to  her  Majesty  in  Cotm- 

cU — Interlocutory  Order-^OrderJ]  The  District  Judge  of  Gh&zipur 
re-called  to  his  own  file  the  proceedings  in  the  execution  of  a  decree 
which  were  pending  in  the  Court  of  the  Subordinate  Judge  of  Shaba- 
bad,  and  disallowed  an  applicatioiv  for  the  execution  of  the  decree 
which  had  been  preferred  to  that  Judge.  The  High  Court,  on  appeal 
from  an  order  of  the  District  Judge,  annulled  his  order  as  void  for 
want  of  jurisdiction  and  remitted  the  case  in  order  that  the  applica- 
tion might  be  disposed  of  on  its  merits,  directing  that  the  record  of 
the  case  should  be  returned  to  the  Subordinate  Judge  of  Shahabad. 
On  an  application  for  leave  to  appeal  to  Her  Majesty  in  Council  from 
the  order  of  the  High  Court,  heid  that  such  order  was  in  the  nature  of 
an  interlocutory  order,  and  was  not  one  from  which  the  High  Court 
could  or  ought  to  grant  leave  to  appeal  to  Her  Majesty  in  Council. 

Palak  Dhari  Rai  v.  Badha  Prasad  ^gh  ...  ...  65 

 XV,  8.  2,  sch.  ii,  art.  6i—8uit  for  money  due  on  accounts 

stated—Act  IX  of  1871,  sch.  ii,  art,  62.— »*  Title"  acquired  under  Act 
JXoJ  1871— 5uil  for  money  lenQ  The  plaintiff  sued  the  defendant 
for  money  due  upon  accounts  stated  between  them  in  December,  1874, 
when  Act  IX  of  1871  was  in  force.  Such  accounts  were  not  signed 
by  the  defendant.  The  suit  was  instituted  after  Act  XV  of  1877, 
which  repealed  Act  IX  of  1871,  had  come  into  force.  Held  that  the 
plaintiff's  right  to  sue  upon  such  accounts  within  three  years  from 
the  date  the  same  were  stated  was  not  a  ** title"  acquired  under 
Act  IX  of  1871,  within  the  meaning  of  s.  2  of  Act  XV  of  1877» 
which,  under  the  provisions  of  that  section,  was  not  affected  by  the 
repeal  of  Act  IX  of  1871,  and  the  suit  was  not  governed  by  the  pro- 
visions of  Act  IX  of  1871,  but  by  those  of  Act  XV  of  1877,  and 
that,  therefore,  the  accounts  not  being  signed  by  the  defendant,  the 
plaintiff  could  not  claim  the  benefit  of  art.  64  of  sch.  ii  of  the  latter 
Act,  but  must  be  regarded  as  suing  merely  for  money  lent 

Thakuryal  v.  Sheo  Singh  Rai  ...  ...  872 

I  0. 4-^  Amendment  of  Plaint-- Limitation— Act  X  of  1S77, 

s,  ho^Mortgage—Oral  Evidence*' Documemtary  Evidence— Act  I  of 
1872,  S9, 92,  95.  The  plaint  in  a  suit  for  money  charged  upon  immove* 
able  property  which  described  sach  property  as  the  defendant's  one 
biswa  five  bis wansi  share  within  the  jurisdiction  of  the  Court,"  waa 
presented  on  the  2l8t  November,  1878,  within  the  period  of  limitation 
prescribed  for  such  a  suit  by  Act  XV  of  1877.  It  was  sobsegoentl/ 
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returned  for  amendmeDi,  and,  having  been  amended  by  the  inaerikm 
ot  the  words  ^'in  mauza  S,  pargana  'S"  after  the  word  ''share,"  was 
presented  again  on  the  8th  January,  1879,  after  such  period.  Beld 
that  the  date  of  the  amendment  of  the  plaint  did  not  affect  the 
question  of  limitation  for  the  institutiou  of  the  suit,  and  the  return  ot 
the  plaint  for  amendment  and  its  subseqaent  presentation  and  accep- . 
tance  by  the  Court  did  not  constitute  a  fresh  institution  of  the  suit. 

The  obligors  of  a  boud  for  the  payment .  of  money  describing 
themseWes  as  *'sons  of  R,  zemindar  and  pattidar,  resident  of  mauza 
5*'  hypothecated  as  collateral  security  for  such  payment  their  one 
biswa  five  biswansi  share."  Held,  in  a  suit  on  the  bond  to  enforce  a 
charge  on  the  one  biswa  five  biswansi  share  of  the  obligors  in  manza 
8y  that,  under  Proviso  6,  s.  92,  and  s.  95,  of  Act  I  df  1872,  eridence 
might  be  given  to  show  that  the  obligors  hypothecated  by  the  bond 
their  share  in  mauza  5. 

Bam  Lai  v.  Harrison         ...  ...  ...  ... 

ACTS  1877  XVn  s.  U—Comjmiation  of  period  of  LiMitatiom— On  the 

26th  August,  1878,  R  and  B  joined  in  instituting  a  suit  in  the  Court  of 
the  Subordinate  Judge  the  period  of  iimitatiou  of  which  expired  on 
the  21st  September,  1878.  This  suit  was  transferred  to  the  District 
Onur^  which,  on  the  16th  September,  1878,  returned  the  phunt  to  the 
plaintiffs  on  the  ground  that  they  should  have  sued  separately.  On 
the  23rd  September,  1878,  R  presented  a  fresh  plaint  to  the  District 
Court,  which,  on  the  1st  October,  1878,  made  an  order  rejecthig  it  on 
the  git)und  that  he  should  have  instituted  the  suit  in  the  Court  of  the 
Subordinate  Judge.  R  appealed  from  this  order  to  the  High  Court, 
which  affirmed  it  on  the  28 ih  January,  1879,  but  observed  that  the 
plaint  should  be  returned  to  R.  On  the  10th  April,  1879,  R*s  plaint 
was  returned  to  him,  and  on  the  same  dcy  he  presented  it  to  the 
Subordinate  Judge.  Held  that,  in  computing  the  period  of  limitatioD, 
R  could  not  claim  to  exclude  any  other  period  than  from  the  23rd 
September,  1878,  to  the  10th  April,  1879,  for  from  the  26th  August, 
1878.  to  the  l6th  September,  1878,  he  was  prosecuting  his  suit  in  a 
Court  which  bad  jurisdiction,  and  the  inability  of  that  Court  to  enter- 
tain it  did  not  arise  from  defect  of  jurisdiction  or  any  cause  of  the 
like  nature,  but  from  misjoinder  of  plaintiffs^  a  defect  for  which  he 
must  be  held  responsible,  and  from  ttie  16th  to  the  2Srd  September 
he  was  not  prosecuting  his  suit  in  any  Court^  and  could  not  claim  to 
have  that  period  excluded. 

Bam  Subhag  Das  v  Gobind  Prasad     ...  ...  —  622 

 s.  19 — Decree  for  momejf  payable  bff  InstalmontM—Bxeeutian 

of  decree —AchiotoUdament'^Limlationl  Jff^d,  in  the  case  of  a  decree 
for  money  payable  by  instalments,  with  a  proviso  that  in  the  event 
of  default  the  decree  should  lie  executed  for  the  whole  amount,  that 
the  decree-holder  was  strictly  bound  by  the  terms  of  the  decree,  and 
not  having  applied  for  execution  withiu  three  years  from  the  date  of 
the  first  default,  the  decree  was  barred. 

Beid  also,  the  judgment-debtor  haWng,  three  years  after  the  first 
default,  acknowledged  in  writing  his  liability  under  the  decree,  and 
signed  such  acknowledgment,  that,  the  decree  being  already  barred^ 
Buch  acknowledgment  did  not  create  a  new  period  of  iimitatiou, 

Shib  Dat  v.  Kalka  Prasad    ...  ...  ...  ...  US 

 8.  22.   See  Act  VIII.  of  1869.  Act  XV.  of  1878, 

■   sch.  ii.,  art.  lO.-- Pre-empHon,— -Limitation.]   On  the  19th 

December,  1876,  A  gare  T  a  mortgage  of  his  share  in  a  certun 
Tillage.  The  terms  of  the  mortgage  were  that  A  should  remain  in 
possession  of  his  share  and  pay  the  interest  on  the  noortgage  moneej 
annually  to  the  mortgagee,  who,  in  the  event  oiC  default  in  payment 
of  the  interest,  was  empowered  to  sue  for  actual  possession  of  the 
share.  On  the  19th  May,  1877»  T*a  name  was  substitutod  for  that  of 
A  in  the  proprietary  registers  in  respect  of  the  share.  On  the  8(h 
February,  1878,  G  sued  T  and  A  to  enforce  his  right  of  pre-emption 
in  respect  of  the  share,  alleging  that  his  cause  of  action  arose  on 
the  19th  May,  1877,  and  that  A,  notwithstanding  the  mutation  of 
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lames,  was  still  in  possession.  T  alleged  that  he  had  been  in  posses- 
sion since  the  execution  and  registration  of  the  deed  of  mortgage. 
Held  that,  whether  T  had  been  in  plenary  possession  of  the  share 
since  the  date  of  the  deed,  or  whether  he  had  had  only  sdch  con- 
stractive  or  partial  possession  of  it  as  was  involved  in  the  receipt  of 
interest 'on  the  mortgage  money,  the  plaintiff  was  equally  bound  to 
have  sued  within  a  year  from  the  date  of  the  deed,  and  was  not 
entitled  to  reckon  the  year  from  the  date  on  which  the  possessioa  by 
the  mortgagee  of  the  share  was  recognised  by  the  revenue  depart- 
menty  and  the  suit  was  therefore  barred  by  art.  10,  sch.  ii.  of  Act 
XV.  of  1877. 

Gahib  Singh  v.  Amar  Singh  ...  287 

ACTS  — 1877  XV,  sch.  il,  art  \Q—?rt'mpiion'- Limitation  \^ffdd,  in 

a  suit  for  pre-emption,  where  the  property  had  been  purchased  by  the 
mortgagee  in  possession,  that  the  purchaser  obtained  physical  poss- 
ession of  the  property  under  the  sale,  not  from  the  date  of  the  sale- 
deed,  but  when  the  contract  of  sale  became  completed. 

Held,  therefore,  that  the  contract  of  sale  having  become  com- 
pleted on  the  payment  of  the  purchase-money,  the  suit,  being  brought 
within  one  year  from  the  date  of  such  payment,  was  within  time. 

LachmiNaraioLal    Sheoambar  Lai   ...  m«  409 


-art.  62 — Suit  for  damaget'^  Suit  for  monejf  received  to 


plaintiff  use]  The  holder  of  a  decree  for  money  which  had  been 
sold  in  the  execution  of  a  decree  against  him  sued  the  auction-pur- 
chaser, the  sale  having  been  set  aside,  for  the  money  he  had  recovered 
under  the  decree.  B^d  that  the  suit  was  not  one  for  damages  but 
for  money  payable  by  the  defendant  to  the  plaintiff  for  money  received 
by  the  defendant  for  the  plaintiff's  use,  to  which  the  period  of  limita- 
tion applicable  wsis  three  years. 

Bhawani  Kuar  V.  Rikhi  Bam  ...  354 


-^rts.  62, 120, 132 — Suit  for  **haq'i'€hakaram'*  based  on  cuttomj 


C.  the  proprietor  of  a  certain  '^roohalla,"  sued  iT,  who  had  purchased 
a  house  situated  in  the  mohalla  at  a  sale  in  the  execution  of  his  own 
decree,  for  one-fourth  of  the  purchase-money,  founding  his  claim  upon 
an  ancient  custom  obtaining  in  the  mohalla,  under  which  the  pro- 
prietor thereof  received  one-fourth  of  the  purchase-money  of  a  houte 
situated  therein,  whether  sold  privately  or  in  the  execution  of  a 
decree.  Bdd  that  the  period  of  limitation  applicable  to  such  a  suit 
was  that  prescribed  by  art.  120,  sch.  il  of  Act  XV  of  1877,  and  not 
by  art.  62  or  by  art.  132  of  that  schedule. 

Kirath  Chand  v.  Ganesh  Prasad  •••  ...  358 


-arts.  66,  67,  75,  80,   See  Bond. 

-arts.  113,  136,  144]    Vemdor  and  pwrchoMT^Transftr  of 


immoveable  proper Uf — Specific  performance  of  contracti  On  the  27th 
October,  1865,  the  vendor  of  certain  immoveable  property  executed  a 
conveyaoce  of  such  property  to  the  purchasers.  Oti  that  date  the 
vendor  was  not  in  possession  of  the  propertv,  although  his  title  to  it 
bad  been  adjudged  by  a  decree  against  which  an  appeal  was  pending. 
The  conveyance  did  not  contain  any  express  promise  or  undertaking 
on  the  vendor's  part  to  put  the  purchasers  into  possession.  On  the 
24th  February,  1870,  the  vendor  obtained  possession  of  the  larger 
portion  of  the  property,  and  on  the  23rd  August,  1872,  of  the 
remainder.  On  the  5th  October,  1877,  the  purchasers  sued  the  vendor 
for  the  possession  of  the  property,  stating  that  possession  was  agreed 
to  be  delivered  on  the  receipt  of  possession  by  the  vendor/'  and  that 
the  cause  of  action  was  that  the  vendor  had  not  put  them  into  pos- 
session. Hdd  that  the  suit  was  not  one  for  the  specific  performance 
of  a  contract  to  deliver  possession  to  which  art.  113  of  sch.  il  of  Act 
XV  of  1877  was  applica  le,  but  one  to  obtain  possession  in  virtue  of 
the  right  and  title  conveyed  to  the  purchasers  to  which  either  arts.  136 
or  144  of  sch.  ilof  that  Act  was  applicable,  and  that,  whichever  of 
them  was  applicable,  the  suit  was  within  time. 

Sheo  Prasad  v.  Udai  Sin  h  ...  ...  718 
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ACTS  1877  XV,  sch.  ii.  arts.  177. 179  (2),  ISO— Extcution  ofdeere^-^ 

Limitation.']  Held  that  the  words  ** appeal"  and  Appellate  Court'* 
art.  179  (2),  sch.  ii.  of  Act  XV.  of  1877,  indude  an  appeal  to  Her 
Majesty  fh  Council. 

Beld,  therefore,  where  ao  appeal  had  been  preferred  to  Her 
Majesty  in  Council  from  a  decree  of  the  High  Court  dated  the  18th 
August,  1871,  and  the  High  Court's  decree  was  affirmed  by  an  order 
of  Her  Majesty  in  Council  d^ted  the  12th  August,  1876,  and  an  appU- 
cation  for  execution  of  the  High  Court's  decree  was  made  on  the  15th 
July,  1879,  that,  under  art  179  (2),  sch.  ii.  of  Act  XV.  of  1877,  the 
limitation  of  soch  Application  must  be  oompated  from  the  date  of 
the  order  of  Her  Majesty  in  Council. 

Narsingh  Das  v.  Narain  Das  ...  ...  •.•  ^ 

,  — 1879— I— 0#eiicc  against  the  Stamp  Laws  ^ Act  XVIII  of 

1869,  «.  34.]  The  Collector  being  primarily  responsible  for  the  pro- 
secution of  offences  against  the  Stamp  Acts  of  1869  and  1879  should 
not  himself  try,  as  a  Magistrate,  a  person  accaaed  of  an  offence 
agalAst  either  of  thQsc  Acts. 

Empress  of  India  v,  Deoki  Nandan  Lai 

m  — 88.  9,  cl.  (4),  7,  and  bc|i.  i,  No.  6,  (c)^Stamp'^Bomd — 

Agreement  J]  One  of  the  clauses  of  an  instrument  by  which  one  party 
to  the  instrument  botmd  himself,  in  the  e^ent  of  a  breach  on  his 
part  of  any  of  the  conditions  of  the  instrument,  to  pay  the  other 
party  thereto  a  penalty  of  Rs.  6,000,  being  regarded  as  a  "bond," 
within  the  meaning  of  Act  I  of  1879,  such  instrument,  if  that  clause 
were  not  so  regarded,  being  an  agreement  chargeable  under  that  Act 
with  a  stamp-duty  of  eight  annas,  held  (Stuabt,  C.  J.,  dissenting i  that 
the  instrument  was  chargeable,  under  s.  7  of  that  Act,  with  the 
stamp-duty  leviable  on  a  bond  for  Bs.  6,000. 

Per  Stuart,  C.  J.— That  for  the  purposes  of  that  Act  the  penal 
clause  in  the  instrument  should  not  be  regarded  separately  as  a  bond, 
but  simply  as  one  of  the  several  clauses  making  up  the  entire  agree- 
ment, and  the  instrument  was  only  chargeable  with  a  stamp-duty  of 
eight  annas. 

Reference  by  Board  of  Revenue  ... 

—   BS.  3,  cl.  (11).  29,  and  sch.  i,  No.  Zl  ^Instrument  of  partition 

— Stamp,']  Held  that  the  words  "the  final  order"  used  in  the  definition 
of  an  "instrument  of  partition  "  in  Act  I  of  1879  mean  not  the  order 
authorising  a  partition  to  proceed,  but  the  order  passed  after  the 
partition  has  been  made  declaring  the  various  allotments  of  land. 
Also  that  the  stamp-duty  chargeable  under  that  Act  on  an  instrument 
of  partition  is  chargeable  in  respect  of  the  entire  property  sought 
to  be  divided,  and  not  merely  in  respect  of  that  portion  of  it  allotted 
to  the  applicant  for  partition.  Also  that  for  the  purposes  of  that 
Act  the  value  of  the  property  is  to  be  computed  with  reference  to 
its  market-value  and  not  with  reference  to  the  Court  Fees  Act,  1870. 
Reference  by  Board  of  Revenue  ^, 

 XU,  s.  2.    See  Act  X.  of  1877,  as.  57  (c.)  and  688  (e), 

 '  8.  7.   See  Act  X  of  1877,  ss.  13,  43. 

  8.  90  (27).    See  Act  X  of  1877,  ss.  656. 558,  588. 

 B9.  90  (16),  102.    See  Act  X.  of  1877,  as.  312, 

588  (m). 

AGREEMENT  AFFECTING  LAND.— Tra»#/er  of  theland.^Chtenant  nen- 
ning  with  the  land],  S,  by  an  instrument  in  writing,  duly  registered, 
agreed,  for  valuable  consideration,  for  himself,  his  heirs  and  succes- 
8ors,jto  pay  his  wife,  n  certain  sum  monthly  out  of  the  income  of 
certain  land,  and  not  to  alienate  such  land  without  stipulating  for  the 
payment  of  such  allowance  out  of  its  income.  He  subsequently  gave  L 
a  usufructuary  mortgage  of  the  land  subject  to  the  payment  of  the 
allowance.  L  gave  S  a  sub-mortgage  of  the  land,  agreeing  orally 
with  R  to  continue  the  payment  of  the  allowance  himself.  Held,  in 
a  suit  by  A  against  £  and  M  for  the  arrears  of  the  allowance,  that 
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A  was  not  affected  by  an  agreement  between  L  and  R  nsto  the  pay. 
ment  of  the  allowance,  and  R  being  in  possession  of  the  land  Was 
bound  to  pay  the  allowance. 

Abadi  Begam  v.  Asa  Kam     •••  ...  162 

ADOPTION.   See  Hindu  Law. 

ADULTEBr.    See  Act  XLV  of  1860,  s.  497. 

ADVERSE  POSSESSION.    See  Landlord  and  tenant. 

AJMERE  COURTS  REGULATION,  1877,  ss.  17,  18,  21,  36,  87— 
Reference  to  the  High  Court  bp  the  Chief  Commissioner  of  Ajmere 
and  Mairwara — Reference  to  Chief  Commissioner  by  Commissioner  of 
Ajmere  ^Appeal  from  Commtssion&r's  decree  made  in  accordance  wiUi 
Chief  Commissioner**  judgment'}  On  an  appeal  from  a  decision  in  a  civil 
suit  of  the  Assistant  Commissioner  of  Ajmere  to  the  Commissioner  of 
Ajmere,  the  latter,  feeling  doubtful  on  a  question  of  the  nature  specified 
in  s.  17  of  the  Ajmere  Courts  Regulation  I  of  1877,  referred  such  ques- 
tion, under  s.  86  of  that  Regulation,  to  the  Chief  Commissioner  of 
Ajmere  and  Mairwara.  Th^  Chief  Commissioner  dealt  with  the  case  as 
prescribed  in  s.  37  of  that  Regulation,  and  returned  it  to  the  Commis- 
sioner, who  dismissed  the  suit  in  accordance  with*the  Chief  Commis- 
sioner's judgment.  The  plaintiff  preferred  an  appeal  to  the  Chief 
Commissioner  from  the  Commissioner's  decision.  The  Chief  Commis- 
sioner did  not  make  any  order  on  the  memorandum  of  appeal  admitting 
it,  or  directing  that  it  should  be  xegiBtered,  or  that  the  respondent 
should  be  summoned,  or  that  the  appellant  should  appear  on  a  certain 
day  under  s.  551  of  Act  X  of  1877 ;  but  issued  a  notice  to  the  appellant's 
counsel  to  appear  on  a  certain  day.  The  appellant's  counsel  appeared  on 
that  day,  and  the  Chief  Commissioner  intimated  that  he  was  acting 
under  8.  551  of  Act  X  of  1877.  The  appellant's  counsel  then  proceeded 
to  address  the  Chief  Commissioner,  and  was  heard  for  some  time,  and 
then  stopped,  in  consequence  of  the  Chief  Commissioner  resolving  to 
refer  to  the  High  Court  the  question  whether  the  appeal  from  the  Com- 
missioner's decision  lay  to  him  or  to  Uer  Majesty  in  Council  The  Chief 
Commissioner  subsequently  referred  such  question  to  the  High  Court. 

ffeld  by  the  Full  Bench  (Sparkie,  J.  dissenting),  on  a  reference  by 
the  Division  Bench  before  which  the  Chief  Com  mission  er*s  reference 
came,  that  such  question  arose  "in  the  trial  of  an  appeal"  within  the 
meaning  of  s.  21  of  the  Ajmere  Courts  Regulation  I  of  1877,  and  was 
properly  referred  to  the  High  Court. 

held  by  the  Division  Bench  (Spikkib,  J.  and  Straight,  J.)  that  the 
appeal  from  the  Commissioner's  decision  lay,  in  this  particular  case,  not 
to  the  Chief  Commissioner,  but  to  Her  Majesty  in  Council. 

Thakur  of  Masuda  v.  The  widows  of  the  Thakur  of  Nandwara.  819 

ALIENATION.  See  Act  VIII  of  1859,  as.  239,  244.   Hindu  Law. 

 ^VOLUNTARY— Goorf  Faith-^Fraud^Consideraiion.li  A 

decree-holder  instituted  a  suit  against  his  judgment-debtor  and  the 
latter's  son  for  a  declaration  that  a  gift  by  the  judgment*debtor  to  his 
son  of  certain  property  was  fraudulent,  and  that  such  property  was 
liable  to  be  taken  in  execution  of  the  decree.  Meld  that,  such  gift 
having  been  made  by  the  donor  out  of  natural  love  and  affection  for 
the  donee  and  in  order  to  secure  a  provision  for  him  and  his  descend- 
ants, and  therefore  for  good  consideration,  and  having  operated,  and  the 
donor  having  reserved  to  himself  sufficient  property  to  satisfy  the  de- 
cree, the  mere  fact  that  the  donor  reserved  to  himself  no  property 
within  the  jurisdiction  of  the  Court  which  made  the  decree  was  not 
a  ground  for  holding  that  such  gift  was  fraudulent,  and  not  made  in 
good  faith,  and  for  setting  it  aside  and  allowing  the  decree-holder  to 
proceed  against  the  property  transferred  by  it. 

The  law  relating  to  voluntary  alienations  explained. 
Nasir  Husain  v  Mata  Prasad  ...  ...  891 

APPEAL.  See  Act  Vm  of  1859.  Act  X  of  1877.  Act  X  of  1872.  Limi- 
tation. 

APPELLATE  COUBT,  POWERS  OF.  Sec  Act  VIII  of  1859.  Act  X 
of  1877. 
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▲R6ITBATI09.  5«<  Act  VIII  of  1859,  ss.  823, 824.  ActXVIUof  1878. 
Act  X  of  1877,  St.  2,  520,  521,  522,  &c.  Insohrent. 

ARREST.   See  Act  I  of  1872,  s  1 18.    Act  X.  of  1872,  ss.  272, 297. 

ATTACHMENT.   See  Act  VIII  of  1859.  s.  209  ;  and  ss.  289,  240. 

ATTEMPT.   See  Act  XLV  of  1860,  s.  161 ;  and  ss.  198,  511. 

A  WARD.   See  Hindu  Law. 

BAILMENT.   See  Contract. 

BILL  OF  EXCHANGE.   See  Act  I.  of  1872,  s.  92. 

BOND— Canw  0/  AetKm-^Act  XV  of  1877,  ach.  ii,  arU,  66,67,  75,80.1 
B  and  8  executed  a  bond,  dated  the  15th  August,  1874,  in  £aTonr  of 
plaintiff  in  oonsideration  of  a  loan  of  Ka.  15,000,  agreeing  to  r^7 
the  same  within  three  years  from  the  above  date,  and  covenanting  to 
pay  every  half -year  interest  on  the  same,  at  the  rate  of  8  per  cent, 
per  annum  ;  and  also  to  pay  the  premia  on  certain  policies  of  insoranoe 
made  over  to  plaintiff  by  way  of  collateral  security.  In  the  event  of 
failure  in  payment  on  due  date  of  interest  and  premia,  the  obligors 
made  themselves  liable  to  pay  the  full  amount  of  the  bond  debt. 
The  bond  also  contained  the  stipulation  that  it  should  be  optional 
with  the  obligee  to  claim  and  if  necessary  to  sue  for  the  full  amount 
of  the  bond  on  the  failure  of  any  one  or  more  stipulated  payment,  or 
on  the  full  expiry  of  the  period  of  three  years. 

Hdd  that  the  bond  was  not  an  instalment  bond,  and  therefore 
art.  75,  sch.  ii.  of  Act  XV.  of  1877,  was  inapplicable. 

Btld  by  Stoaet,  C.J.,  that  limitation  commenced  after  the 
expiration  of  the  three  years  allowed  by  the  bond  for  payoient  of  the 
debt. 

Held  by  Spankii,  J. — Art.  80,  sch.  ii.  of  Act  XV.  of  1877,  applies 
to  the  suit,  and  limitation  would  run  from  the  date  when  the  bond 
became  due  ;  that  accordiog  to  the  stipulation  in  the  bond  it  would 
become  due  on  failure  in  payment  on  date  of  both  the  interest  and 
premia,  and  not  on  failure  in  payment  of  either  of  them  only. 

Held  further  that  arts.  67  and  68,  sch.  ii.  of  Act  XV  of  1877, 
were  not  applicable  to  the  suit. 

Ball  V.  Stowell  ...  ...  ...  ..; 

BUND — Compound  interett"^ Penalty,']  Hdd  that  a  stipulation  in  a  bond 
that  the  interest  on  the  principal  sum  lent  should  be  paid  six-month- 
ly, and,  if  not  paid,  should  be  added  to  the  principal  and  bear  interest 
at  the  same  rate  was  not  one  of  a  penal  nature. 

Tejpal,  guardian  of  Eundun  Lai,  minor,  v  Kesri  Singh  ^ 

■  Jntereti]  Held,  where  a  bond  for  the  payment  of  certain  money 
within  a  certain  time  did  not  contain  any  agreement  fixing  the  rate 
of  interest  to  be  paid  after  the  date  it  became  due,  that  the  ques- 
tion as  to  the  amount  of  interest  to  be  allowed  after  that  date  should 
be  treated  as  one  of  damages,  and  that,  baring  regard  to  the  length 
of  time  that  had  elapsed  since  the  bond  ran  out  (February,  1870,) 
to  the  date  on  which  the  suit  thereon  was  instituted  (26th  Norember, 
1878,)  interest  at  the  rate  of  eight  annas  per  cent,  per  mensem  was 
au  equitable  rate  to  allow  after  the  date  the  bond  became  due. 

Held  also  that  but  for  the  pkuntifl's  laches  Uie  rate  agreed  by 
the  defendant  to  be  paid  under  the  bond  (one  rupee  per  cent,  per 
mensem)  was  a  reasonable  basis  on  which  to  esthnate  the  subsequent 
damages. 

Juala  Prasad  v,  Khuman  Singh 

■  JtUereet]  D  gave  M  a  bond  for  the  payment  of  certain  mooeya 
on  a  certain  date  and  for  the  payment  of  interest  on  such  moneys  at 
Re.  1-12-0  per  cent,  per  mensem,  stipulating  to  pay  the  interest  sis- 
monthly,  and  in  default  to  pay  compound  interest  in  future."  Held  (i> 
that  the  stipulation  to  pay  compound  interest  could  not  be  regarded 
as  a  penal  one,  and  (ii)  that  the  bond  contained  an  agreement  to  pay 
interest  after  the  due  date  at  the  rate  payable  before  that  date,  aid 
that  if  it  had  been  otherwise,  the  obligee  was  entitled  to  interest  af- 
ter that  date  at  that  rate,  such  rate  not  being  unreasonable. 

MathuraJ;*rasad  v,  Durjan  Singh  »m  m 
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'BO'SD^Tntemt'^PenaUy]  The  obligors  of  a  bond  agreed  to  pay  the  prin- 
cipal amoant  by  ioBtalmeiTtB  without  interest,  and  in  case  of  default 
to  pay  interest  at  the  rate  of  Rs.  3-2-0  per  cent,  per  mensem,  and  hy- 
pothecated immoTeable  property  as  secnrity  for  the  payment  of  the 
bond- debt,  sufficient  for  the  discharge  of  the  debt,  and  fur- 
nished a  surety.  Odd  by  Stuabt,  C.  J.,  in  a  snit  on  the  bond,  that^ 
the  principal  amount  being  pa>able  in  the  first  instance  without  inter- 
est, the  stipniaiion  to  pay  interest  at  the  rate  of  Rs.  3-2*0  per  cent, 
per  mensem,  in  case  of  default,  was*  a  penal  one,  and  reasonable  in- 
terest should  only  be  allowed.  Bdd  by  Spamkie,  J.,  that,  looking  at 
all  the  circumstances  of  the  case,  the  very  high  rate  of  interest 
imposed  incase  of  default  should  be  regarded  as  penal,  and  shonid  be 
reduced.  , 

The  Court  under  the  circumstancea  allowed  interest  at  the  rate 
of  one  rupee  per  cent,  per  mensem. 

Chuhar  Mai  v.  Mir  ^  m.  ...  715 

 *  Interest -Penalty.}   The  defendants  on  the  8th  May,  1869,  gare 

the  plaintiff  a  bond  for  the  payment  of  Rs.  2,000  on  the  16th  Febru- 
ary, 1870.  This  amount  consisted  of  two  items,  viz ,  Rs.  1,650,  prin- 
cipal, and  Rs.  850,  interest  in  advance  at  the  rate  of  two  per 
cent,  per  mensem  for  the  period  between  the  date  of  the  bond  and  its 
due  date.  The  bond  prorided  that,  in  default  of  payment  on  the  due 
date,  interest  on  the  whole  amount  of  Rs.  2,000  should  be  paid  at 
the  rate  of  two  per  cent,  per  mensem  from  the  date  of  the 
bond.  Hdd,  in  a  suit  on  the  bond  in  which  interest  was  claimed  at 
the  rate  of  two  per  cent,  per  mensem  from  the  date  of  the  bond,  that 
this  proTision  was  penal,  and  the  penalty  ought  not  to  be  enforced. 

Mazhar  Ali  Kh<in  v,  Sardar  Mai        ...  ...  jqa 

— —  8e»  Act  XX  of  1866.  Act  VIII  of  1871,  ss.  17-,  cl.  (2),  49.  Act 
IX  of  1871,  sch.  ii,  art.  75.  Act  X  of  1877,  ss.  13,  43.  Act  I  of 
1879. 

BRITISH  TERRITORY  IN  INDIA,  jPOWER  OF  THE  CROWN  TO 
OCDE.— iJcW  that  the  British  Crown  has  the  power,  without  the  in- 
terrention  of  the  Imperial  Parliament,  to  make  a  cession  of  territory 
within  British  India  to  a  foreign  Prince  or  feudatory.  The  opinion 
expressed  by  the  Privy  Council  in  Damodar  Gordhan  v.  Deoram 
Ranji  followed.  Question  as  to  what  amounts  to  a  ce88ii)n  in 
sovereignty  discussed. 

Lachmi  Narain  v.  Raja  Partab  Singh  ...  „.  1 

BUYING  Oh  DISPOSING  OF  A  PERSON  ASA  SLAVE.  Set  Act 
XLV.  of  1860,  8.  370. 

...^.^-^  hELLING  MINOR  FOR  THE  PURPOSE  OF  PftOSTI- 

TUTION.    See  Act  XLV  of  1860,  ss.  872,  373. 

CAUSE  OF  ACTION.  See  Act  IX  of  1871.  sch.  ii,  art.  75.  Act  XIX 
of  1878,  ss  43,  83,  241  (6).   Act  X  of  1877,  ss.  542.  684, 587.  Bond. 

CAUSING  DEATH  BT  NEGLIGENCE.  See  Act  XLV  of  1860,  ss.  304, 
304A«  322.  325, 

CAVEAT  EMPTOR.  5e«  Act  VIII  of  1859,88.256,257.  Act  X  of  1877, 
ss.  312, 315.   Sale  in  execution. 

CERTIFICATE  OF  SALE.   See  Registration. 

 TO  COLLECT  DEBTS.   See  Act  XXVII  of  1860. 

CESS.  Bee  Act  XIX  of  1873,  s.  66. 

CLAIM  TO  ATTACHED  PROPERTr.   See  Mortgage. 

COMMITMENT— /n^tVy  into  case  triahle  by  Court  of  Session,}  ffeld, 
where  a  Magistrate  bad  tried  a  case  exclusively  triable  by  a  Court 
of  Session,  and  the  conviction  of  the  accused  person  and  the  sentence 
passed  upon  him  at  such  trial  were  for  that  reason  annulled  by  the 
Court  of  Session,  but  the  proceedings  held  at  such  trial  were  not  an- 
nulled, that  such  Magistrate  might  commit  the  accused  person  to  the 
Court  of  Session  on  the  evidence  giren  before  him  at  such  trial* 

Empress  of  India  v.  Ilahi  Bakhsh       ...  .  ,  qia 

 .   See  Act  X  of  1872,  ss.  44,  296. 

COMPENSATION  FOR  WRONGFUL  DISPOSSESSION,  5^  Act  XVni 
ot  1873,  s.  96,  d.  (m)  and  (n). 
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COMPOUND  INTEREST.   5^  Bond. 

COMPOUNDING  OF  OFFENCES,    See  Act  XLV  of  1860,  a.  497. 
CONDITION  AGAINST  ALIENATION.   5ee  Mortgage. 
CONDITIONAL  SALE.   See  Act  X  of  1877.  ss.  542,  684,  587. 
CONFESSION.    See  Act  I  of  1872,  ss.  24,  30,  and 83. 
CONSEQUENTIAL  RELIEF.   See  Act  VU  of  1870.  Act  X  of  1877, 
8.  283 

CONSU)EEATION.  Alienation— voluntety. 

CONTEMPT  OF  COURT.   See  Act  X  of  1872,  ss.  471,  473 

CONTKACT — Bailment — Gotemment  Prondswry  Note'^Contribuimy  weg- 
ligence— AfoMier  and  sefvant]  The  agent  of  the  plaintiff  delivered  to 
the  Treasury  OflScer  at  Meerut  nine  GoTemment  Promissory  notes, 
aggregating  Rs  48,000  in  value,  in  prder  that  such  notes  might  be 
traDsmitted  to  the  Public  Debt  Office  at  Calcutta  for  cancellation  and 
consolidation  into  a  single  note  for  Rs.  48,000,  having  previously  in- 
dorsed the  plaintiff's  name  on  such  notes  at  the  request  of  a  subordi- 
nate of  the  Treasury  Officer,  and  received  a  receipt  for  such  notes 
under  the  haod  of  the  Treasury  Officer.  Owing  partly  to  such  indorse- 
ments and  partly  to  the  negligence  of  the  Treasury  Officer  such  subor- 
diomie  was  enabled  to  misappropriate  and  negotiate  two  of  such  notes, 
aggregating  Rs.  12,000  in  vidue.  The  remaining  seven  of  such  notes 
were  despatched  to  Calcutta,  and  a  consolidated  note  for  Rs.  31,200  was 
returned  and  delivered  to  the  plaintiff,  when  the  misappropriation  of 
the  two  notes  was  discovered.  The  plaintiff  sued  Government 
claiming  **  that  it  might  be  directed  to  make  restitution  of  the  two 
notes  or  deliver  two  other  notes  of  equal  value  or  their  value  in 
cash  **  with  interest.  On  behalf  of  Government  it  was  contended 
that  it  was  not  liable  to  the  plaintiff's  claim^  inasmuch  as  the  plaintiff, 
by  his  aKcnt,  had  oontributed  to  the  loss  of  the  two  notes,  and  a 
'  master  was  not  liable  in  damages  for  loss  or  injury  sustained  through 
the  fraud  or  dishonesty  of  his  servant  without  the  scope  of  his  em- 
ployment ffeld  that,  the  two  notes  not  having  been  delivered  to  the 
Treasury  Officer  as  a  bailee  but  having  been  surrendered,  the  receipt 
given  by  that  officer  must  be  regarded  at  an  undertaking  on  the  part 
of  Government  to  deliver  a  consolidated  note  for  Rs.  48,000  in  due 
course,  and  the  plaintiff's  suit  was  in  reality  one  for  damages  on 
account  of  the  refusal  of  Government  to  discharge  its  obligation, 
the  measure  of  those  damages  being  the  amount  by  which  the  note 
for  Rs.  31,200  fell  short  of  Rs.  48,000  with  interest,  and  such  being 
the  suit,  the  contention  of  Government  was  not  any  answer  to  it. 

The  Secretary  of  State  for  India  in  Conocii  v,  Sheo  Singh  Rai,  756 

CONTRIBUTION.   Sec  Mortoge 

CONTlilBUTORY  NEGLIGENCE.  See  Contract 

CO-SHARER.  See  Act  XVIII  of  1878. 

COURT-FEES.  Sec  Act  VIII  of  1859,  s.  809.  Act  VU  of  1870.  Act  X 
of  1877,  s.  578. 

COURT  OF  SESSION.  POWERS  OF.  See  High  Court,  powers  of  revision. 
COVENANT  RUNNING  WITH  THE  LAND.  See  Agreement  affect- 
ing  land. 

CRIMINAL  INTIMIDATION.  See  Act  X  of  1872,  a.  489. 

  TRESPASS.  Sec  Act  XLV  of  1860.  ss.  425,  441  ;  and 8.441. 

CROSS  DECREES.  Sec  Act  VUI  of  1859,  s.  209.  Act  X  of  1877,  ss.  2, 
232.  283,  246,  540. 

CULPABLE  HOMICIDE.     Sec  Act  XLV.  of  1860. 

CUSTODY  OF  CHILDREN,  Sec  Muhammadaa  Law. 

CUSTOM.  See  Act  XIX  of  1873,  8. 66. 

DAMAGES.   See  Act  XV  of  1859.  Act  XI.  of  1865,  8.  6. 

DEBTS^CerUficaU  to  collect  debtc---AlicnatUm  of  tkc  cetate  of  a  deccaaei 
pefion  for  the  payment  of  his  ddttB-^SueccBeion']  Where  a  person  to 
'Whom  a  ccrtlffcate  had  been  granted  under  Act  XXVII  of  1860 
to  collect  the  debts  due  to  the  estate  of  a  deceased  Hindu,  but  who 
had  no  share  or  interest  in  such  estate,  contracted  a  debt  for  the 
purpose  of  paying  debts  due  from  such  estate,  and  charged  such 
estate  with  the  payment  of  such  debt,  hdd  that  the  oeditor  could 
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nbt  by  virtn&  of  the  acts  of  Riich  person  claim  to  recover  the  moneys 
adyanced  by  him  to  finch  person  from  the  heirs  and  estate  of  the 
deceased,  even  thougii  such  moneys  had  been  applied  to  the  liquida- 
tion of  tbe  debts  of  the  deceased. 

.  ,  Mnnia  v.  Balak  Ram         ...  ...  ...  519 

DECLARATORY  DECREE.  5ei  Act  VII  of  1870.  Hindu  Law.  Act 
X  of  1877,  8.  283. 

DECUEE.   See  Act  X.  of  1877,  sb.  2,  13,  540  ;  and  s.  206. 

■  ■  PAYABLE  BY  INbTALMENTS.  See  Act  X  of  1877,  a.  210. 
Act  XV.  of  1877,  8.  19, 

DISCHAKGB  OF  ACCUSED.    5e^ActX.of  1872,68.  44, 29e ;  and  8. 215. 

•* DISTINCT  SUBJECTS.'*    Sk  Act  VIL  of  1870. 

DIVORCE,    isee  Mnhammadan  Law. 

pOWKR.  See  Mnhammadan  Law; 

ERROR  OR  lUREatJLAHlTt.  See  Act  X.  of  1877,  88.  566,  567,  578/ 

and  s.  578 
ESTOPPEL.   Sec  Hindu  Law. 

EVIDENCE.  ADMIsSIBLITY  OF-OIVKN  AT  PRELIMINARY  IN- 

QtlRY  BY  ABSENT  WITNESS,  bee  Act  1.  «f  1872,  ss.  30,  33. 
EVIDENCE,    ADMISSIBILITY    OF— OF  APPROVER  AGAINST 

ANOTHEK  PEKdON  CONCERNED  IN  THE  SAME  OFFENCE. 

Seb  Act  L  of  1872,  8.118 
EVIDENCE.  RECKPTION  IN,  OF  UNSTAMPED  AND  UNREGISTERED 

DOCCMEN  r.   Sn  ACT  X.  uf  1S77.  s.  678 
EXECUTION  OF  DECREE.   See  Act  VIII  of  1859.   Act  XIV  of  1859. 

Afct  IX.  of  1871.    Act  X.  of  1877.   Act  XV.  of  1877. 
EXECUTION  OF  DECREE  AGAINST  SURETY.  See  ActX.  of  1877, 

88.  25S  610. 

BX'PARTE  JUDGMENT.  See  Act  VIII  of  1869,  ss.  109, 110,  111,  119, 
117. 

EXPO.sURB  OF  CHILD.  3ee  Act  XLV.  of  1860.  ss.  304,  317. 
EX-PROPKIETARY  TENANT.   Sre  Act  XVIH.  of  1878,  ss.  7,  9. 
J'ALSK  EVIDENCE.    See  Act  XLV.  of  1860,  ss.  193,  511. 
FAMILY  DWELLJNG-HOUSE.   See  Hindu  Law. 
FRAUD.  See  Act  X.  of  1877.  b. 678.  Hindu  La^.  (Voluntary)  Alienation. 
FRESH  SUIT.    See  Act  X.  of  1877,  s.  99. 

GIFT — Illegal  tonitderdtion^ImmoHil  consider aiion'\  In  the  year  1870  H 
made  a  gift  of  certain  immoveable  property  to  IF,  who  was  his  mis- 
tress but  lived  with  him  as  his  wife;  '^on  condition  of  her  continuinf? 
to  be  his  wife  and  retiiainiifg  obedient  to  him,  her  husband. W 
acquired  possession  of  the  property  in  virtue  of  the  gift,  and  had  held 
It  for  ei^ht  years*  when  a  creditor  of  H  under  a  decree  enforcing 
%  debt  created  by  H  subsequently  to  the  gift,  sued,  amongst  othef 
things,  for  a  declaration  that  the  gift  was  invalid,  as  it  had  been  made 
fqr  an  Illegal  cbnsideration,  viz ,  the  future  immoral  (cohabitation  of 
with  H,  Held  that,  assuming  that  tbe  consideration  for  the  gift 
vras  illegal,  in  the  absence  of  fraud,  the  gift  could  not  be  set  aside 
■o  many  years  after  W  bad  acquired  possession  thereunder.  Ayerti  v. 
Jenkins  followed. 

Lachmi  Narain  v.  Wilayti  Begam       m.  ^3^ 

— —  •  ■  '  See  Mnhammadan  Law. 

GOOD  FAITH.    See  (Voluntary;  Aliehation. 

GOVERNMENT  FERRY.   See  Act  IX.  of  1872.  8.  23. 

GOVERNMENT  PROMISSORY  NOTE.   See  Contract. 

GRANT  OF  LAND  RENT-FREE.    See  Jurisdiction. 

HAQ-I-CHAHARaM.  See  Act  XV.  of  1877,  sch.  ii  arts.  «2,  120,  132. 
Suit  of  the  nature  cosnizable  in  Small  Cnuse  Court. 

HAVALAT.    See  Act  XXVL  of  1870.  ss.  8,  46, 64. 

HIGH  COURT,  I'OWERS  OF  REVISION— Jet  X  of  1872.  ss.  272,  297— 
Power  of  private  prosecutor  to  move  the  Omrt  in  a  case  of  aequUtat] 
A  private  prosecutor  can  move  the  High  Court,  in  the  case  of  an 
acquittal,  to  ezerdse  its  powers  of  revision  under  s.  297  of  Act  X 
of  1872. 

Sukho  V,  Dorga  Prasad  ...  ^  —  443 
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HIGH  COURT.  POWERS  OF  REVISI0N-./4rf  X  of  1872,  297]  ffdd 
ihftt  great  laxity  in  wfighing  and  testinir  evidence  is  a  material  error  in 
a  judicial  proceeding  within  the  meaning  of  8.297  of  Act  X  of  1872< 

Empress  of  India  V.  Mnrli  ...  ..  ...  83^ 

■   •  — ConrtofSesf'i(m,poweno/—AetX  of 

1872,  M.  297,  4721  L  made  a  eomplaint  against  8  by  petition,  in  which 
he  only  charged  8  of  haring  committed  offences  pnnifih»ble  nnder  ss. 
193  and  218  of  the  Indian  Venal  Code,  bnt  in  which  he  also  accused  8 
of  acts,  whichy  if  the  accttsauo-i  had  been  true,  wonld  have  araooAfed 
to. an  offence  punishable  under  s.  46^6  of  (hat  Code  with  seven  years 
imprisonment.  The  Magistrate  inquired  into  the  diMrges  agninst  S 
under  ss.  193  and  218  of  the  Indian  Penal  Tode  and  directed  hi» 
discharge.  L  then  applied  to  the  Comt  of  Session  to  direct  to  be 
committed  for  trial  on  the  ground  that  he  had  been  improperly  dis- 
charged, which  the  Court  of  Session  did,  aud  ^  was  committed  for 
trial  charged  under  s.  218  of  the  Code,  and  wns  acquitted  by  the  Court 
of  Sessioi.  The  Court  of  S^on  then,  under  s.  472  of  Act  lllLof  1872^ 
charged  L  with  offences  punishable  under  ss.  193,  195,  211,  and  211 
and  109  of  the  Indian  Penal  Code,  and  committed  him  for  trial. 

ffeld  that  such  commitment  whs  not  bad  by  reason  that  an  offence 
under  s.  193  of  the  Indian  Fenai  Code  is  not  ekclusi?ely  triable  by  a 
Court  of  Session. 

Jffld  also,  per  Stoart,  C.  J.,  (Spinkis,  J.^  donbting\  that  th« 
High  Court  is  competent,  in  the  exercise  of  its  power  of  reTision  under 
s.  297  of  Aet  X  of  1872,  to  quash  n  commitment  mHde  by  a  Court  of 
Session  nnder  the  prorisions  of  s.  472  of  that  Act. 

Held  also,  per  Spankib,  J  ,  that  the  Court  of  Session  was  com- 
petent, notwithstanding  that  L  had  only  charged  S  with  offences 
under  ss.  193  and  218  of  the  Indian  Feoal  Code,  to  charge  L  with 
offences  under  sa,  195  and  211,  if  such  offences  had  come  under  its 
cognizance 

Kmpress  of  India  v.  Lachmsn  Singh     ...  ...  ...  S99 

— —     ■  /ieferenee  wider  r.  296  cf  Act  X 

of  1S72  (^ourt  of  StsHonJ}.  AConrtof  Session,  after  it  had  asked 
the  assessors  their  opinion  in  a  case  which  was  being  tried  by  ii^ 
scwpended  the  trial  of  th(>  cnse  and  made  a  reference  to  the  High  Court 
rnider  a.  296- of  Act  X.  of  1872,  on  a  question  of  jurisdietion  wMch  had 
arisen  in  the  trial  of  the  case.  Jfeid  that  it  mm  not  intended  tbat 
that  section  should  be  so  used,  and  the  Court  of  Session  nreat 
dispose  of  such  question  itself. 

Empress  of  India  v  fthup  Singh         ...  ..  771 

—  —  BKFEREN(^E  TO.  iiee  Ajmere  Courts  Regulation  L  of 

1877,  ss.  17.18,  21.36  37. 
HINDU  LAW—Award-^MMioppel-Inheritamct''  Aei  /of  1872,^.  115t]  P, 
who  was  the  nataral  brother  of  ff,  but  had  been  adapted  into  another 
family,  on  the  one  part,  aud  0,  on  the  other  part,  referred  to  arbitra- 
tdoB  a  dispute  between  them  concerning  the  succession  to  the  estate  of 
8t  the  father  of  D  and  B,  having  been  born  deaf  and  dumb,  was, 
vnder  Hindu  law,  incapable  of  inheriting  his  father''a  estate,  aad  he 
was  not  a  party  to  the  aibitration-proeeedings.  The  award,  to  which 
^,  after  it  was  made,  expressed  his  assent  in  writing,  declared  that  If 
was  the  heir  to  his  father's  estate. 

SM  ;SpAf«KiK.  J.  dissenting),  in  a  suit  by  ITaflrainst  0  lor  pessess- 
ion  of  a  portion  of  nis  father's  estate,  that  the  plaintiff,  not  being  a 
party  to  the  award,  waa  not  bound  thereby,  and,  not  being  bound  there- 
by, could  not  claim  to  take  any  advantage  therefrom;  that  the  award 
could  not  confer  on  him  a  right  which  be  di;i  not  possess  by  law,  nor 
eould  It  constitute  evidence  of  a  right  which  the  law  disallowed  >  that 
the  assent  of  the  defendant  to  the  award  could  not  convey  to  the 
plaintiff  a  right  of  inheritance  which  did  not  derolTe  on  him  by  law  $ 
that  it  could  not  be  contended  that  t\M  defendant  bad  made  a  gift  of 
the  property  to  the  plaintiff,  inasmuch  as  it  had  been  adjudged  by  the 
award  that  the  property  did  not  belong  to  the  defendant ;  that  the ' 
defendant  by  bis  assent  to  the  award  wa»  not  est6pped  from  qiieitioO' 
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inir  the  plaintiff's  right  of  inheritance  by  the  proTisions  of  s  115  «f 
Act  1  of  1872;  and  that,  under  these  circumiitauces,  the  plaintiff 
cuold  not  siiceeed  in  his  suit. 

<-langa  Sahai  V.  Hira  Singh  ...  ...  ...  809 

HINDU  LAW— /WarAfory  VecrM^InheritanocSudra  ^JlUgitimate  SonJ]  . 
In  a  suit  merely  for  a  declaration  of  riffht  in  respect  of  certain 
property,  the  lover  appelUte  Court,  considering  that  die  suit  was  really 
one  for  the  possessioo  of  sueh  property,  allowed  the  plaintiff  to  inake 
up  the  full  amount  of  courufees  rcf  oired  for  a  suit  for  possession]. 
The  plaint  in  the  suit  was  not  amended,  and  the  lower  appellate  Court 
eventually  gare  the  plaintiff  a  declaratory  decree,  ffelff,  on  second 
appeal  by  the  defendant,  who  objected  that  a  suit  merely  for  a  dee- 
laimtory  decree  could  not  be  roaintnined,  that  such  objection  ought 
not  to  be  allowed  under  the  circumstances. 

The  illegitimate  offspring  of  a  kept  woman  or  contlnaons  concu- 
bine amongst  Sudras  are  on  tbe  same  lerel  as  to  inheritance  as  tl»e 
issue  of  a  f  male  slare  by  a  Sadra.  Under  the  Mitakshara  law  the 
so|i  of  a  female  slave  by  a  Sndra  takes  the  whole  of  his  father's  estate, 
if  therp  be  no  sons  by  a  wedded  wife«  or  daughters  by  such  a  wife,  or 
sons  of  such  daughters.  If  there  he  any  such  heirs  the  son  of  a  female 
slave  will  participate  to  the  extent  of  half  a  si;are  only.  Held,  there- 
fore, that  A#,  the  illegitimnte  son  of  an  akir  ^y  a  continuous  concubine 
of  the  same  caste,  took  bis  father's  estate  in  preference  to  the  daagh* 
ters  of  a  legitimate  son  of  his  father  who  died  in  the  lather's  lifetime. 

Sarsuti  v.  Mannu  .  ...  ...  ...  IZi 

—  Adoption  J   Rdd  that,  when  an  adoption  of  a  son  has  once 

been  absolutely  made  and  acted  ou,  it  cannot  be  declared  invalid  or 
set  aside  at  the  suit  of  the  adoptive  father. 

."•ukhbdsi  Lai  v.  Guman  Singh  ...  ...  ...  36tf 

 AdopUonof  anomljfBonJ]   Held  (Tornrr  J.,  dissenting), 

that  the  adoption  of  an  only  son  cannot,  according  to  Hindu  Law,  be 
invalidated  after  it  has  once  taken  place. 

Haauman  Tiwari  v.  Chirai  ...  ...  ...  164 


-F i^mUv    DtQeiUng-house —  4  ncestral  jtroperty  —  Mortgage^ 


Sale  in  execution  of  decree,]  L,  a  Hindu,  mortgaged  the  dwelling-boose 
of  his  family,  sueh  dwelling-house  being  ancestral  property.   Beld^  in 
a  suit  against  V»  mother  and  wife  to  enforce  the  mortgage,  brought 
after  V»  decease,  that  the  mortgage  could  be  enforced.    Mangala . 
Debi  Y.  iHnanath  Bote  and  Gauri  v.  Chandramani  distinguished. 

bhikham  Das  V.  Pura        ...  ...  ...  141 


^Power  of  the  father  to  alienate  anceMiral  property/.']  dur- 


ing the  minority  of  his  son  sold  in  order  to  raise  money  for  immoral 
purposes,  the  ancestral  property  of  the  family.  The  purchaser  acted 
in  good  faith  and  gave  value  for  such  property.  Hetdhy  the  majority 
of  the  Pull  Bench  (3pahkib,  J.,  and  Oldfikld,  J.,)  in  a  suit  by  R 
against  the  purchaser  and  P  to  recover  such  property  and  to  have 
such  sale  set  aside  as  invalid  under  Hindu  law,  that  such  sale  was  not 
valid  even  to  the  extent  of  P8  share,  and  that  R  was  entitled  to 
recover  such  property  as  joint  family  property.  Held  per  PsaBsoif, 
J.,  that  R  could  not  recover  such  property,  and  that  the  purchttser, 
having  acted  in  good  faith,  took  t>y  the  sale  Pe  share  in  such  pro- 
perty, and  might  have  such  share  ascertained  by  partition 

Chamaili  Kuar  f.  Bam  Prasad  ...  ...  2^ 

—  Pomer  of  the  father  to  alienate  ancettral  properly]  in 

pursuance  of  a  promise  to  give  his  daughter  a  dowry,  about  two  years 
after  her  marriage,  made  a  gift  of  joint  ancestral  property  to  her 
father.-in-law.  P,  son,  sued  his  father  and  0  to  have  the  gift  set 
aside  as  invalid  under  Hisdu  Law.  Held  that  the  gift,  not  having 
been  made  with  the  plaintiff's  consent,  and  not  being  tor  any  purpose 
allowed  by  Hindu  Law,  was  invalid,  and  that  the  plaintiff  was  entitled 
to  have  it  set  aside,  not  to  the  extent  only  of  his  own  share  in  such 
property,  but  altogether. 

Ganga  Biaheshar  v.  Plrthi  Pal  ...  ...  535 
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^INDU  LAW^Mitahkara-^  Mortgage  by  father  of  joint  aneettral  property'^ 
Sale  of  joint  ancestral  property  i#i  the  execution  of  a  decree  againtt 
father^Liability  oj  Son^a  share,"}  The  undivided  estate  of  n  jaiot 
Hindu  famtlj,  copsisting  of  a  father  and  his  sons,  while  in  the  posses- 
sion and  management  of  the  father,  was  mortgaged  by  him.  with  the 
^Dowletlge  of  vhe  sons^  as  security  for  the  re-payment  of  moneys  bor- 
rowed and  lent  for  the  use  and  benefit  of  the  family.  The  lender  of 
thefie  moneys  sued  tlie  father  to  recover  them  by  the  sale  of  the  family 
estate,  and  obtained  a  decree  against  him  directing  its  sale,  and  sought 
to  bring  the  family  estate  to  sale  in  the  execution  of  this  decree.  Held^ 
in  a  suit  by  one  of  the  pons  to  protect  his  share  in  such  estate  from 
sale  in  the  execution  of  such  decree,  that  such  decree  could  DOt  be 
rt^garded  as  against  the  father  only,  and  his  share  in  such  property 
was  not  alone  saleable  in  execution  of  it,  but  such  suit  and  decree 
must  be  rei^arded  as  against  the  father  as  representing  the  joint  family, 
and  the  who)e  of  the  family  estate  wap  saleable  in  execution  of  0ach 
decree,  ^isneaxttr  Lai  Sahoo  v.  Luchmessur  Siwgh  followed.  De^ndyal 
JjoI  v.  Jugkep  Narain  Sjngh  distinguished. 

Dera  5ingh  v.  Bam  Manobar  ... 

 —^Mitakshara-~Mortgcigf  by  a  father  of  ancestral  property'^ 

Sale  of  father**  rights  and  imiKrests  in  the  execution  of  decree — Liability 
of  Son's  shar^.]  The  undivided  estate  of  a  joint  Hipdu  family  consist- 
ing of  a  fatlier  and  his'minor  sons  and  grandsons,  wkile  in  the  posses- 
sion and  management  of  the  father,  was  mort^ged  by  him  as  security 
iqr  the  re-payment  of  moneys  borrowed  by  hun.  The  lender  of  these 
paopjsys  supd  the  father  to  recover  them  by  the  sale  of  the  family 
cstate^jand  obtained  a  decree  against  him  directing  its  sale.  The 
right,  title,  and  interest  of  the  father  only  in  the  family  estate  -was 
P0I4  in  the  execution  of  this  decree.  The  auction-purchasers  having 
ti^ken  popsesi^ion  of  th^  family  estate,  the  sous  and  grandsons  joined 
in  a  buit  against  them  to  recover  their  shares  of  the  esti^te.  Held  that 
the  sons  and  grandsons  were  entitled  to  recover  their  shares  of  the 
estate,  inasmuch  as  the  auction* purchasers  had  only  acquired  by  their 
auction-purchase  the  rights  and  interests  of  the  father  in  the  estate,  and 
that,  for  the  same  reason,  it  was  unnecesf^ary  to  inquire  into  the 
nature  of  the  debt  on  account  of  which  the  father's  rights  and  interests 
in  the  estate  were  sold.  Deendyal  Lai  v.  Jug^eep  Nara\n  Singh  follow- 
ed.  Oirdharee  Lai  v.  Kantoo  Lai  distinguished. 

Eeld  alsq  that  the  rulings  in  those  two  cases  are  perfectly  qonsi{h 
tent, 

Bika  Singh  f.  Lachmap  Singh 

 Joint  Hindu  family  property —AUf nation  by  Father — SonU 

Rights.]  G,  a  member  of  a  joint  undivided  Hindu  family  consisting  of 
himself  and  his  sons,  having  wrongfully  converted  to  his  own  use  the 
property  of  another  person,  such  person  sued  him  for  damages  fur  such 
ponversion,  and  obtained  u  decree  in  the  execution  of  which  0*s  rights 
and  interests  in  the  family  property  were  put  up  for  sale  and  pur- 
chased by  Cf  who  in  execution  of  such  decree  took  possession  of  such 
property.  G's  sons  thereupon  sued  C  to  recover  their  shares  accord- 
ing tq  Hindu  Law  of  such  property.  Held  per  Oilfield,  J.,  that, 
although  the  father^s  debt  was  not  one  which  the  sons  were  in  duty 
bound  to  pay,  it  might  be  that,  had  the  family  estate  passed  out  of  the 
family  tender  tl^e  execution-sale,  the  sons  could  not  have  recovered  it 
from  (7,  who  was  an  auction-purchaser  and  a  stranger  to  the  suit 
against  the  father.  Inasniuch  as,  however,  the  claim  in  that  suit 
not  for  a  joint  fsniily  deh^,  but  a  personal  claim  against  the  father 
who  was  alone  represented  in  that  suit,  and  the  decree  in  that  suit 
was  against  hia|  personally,  and  it  was  onlj  his  rights  and  interests 
that  were  put  up  for  sale  and  purchased  by  C,  the  sons  were  entitled 
to  recover  from  O  their  shares  of  the  family  property.  Suraj  Bunsi 
Koer  V.  Sheo  Persad  Singh  distinguished. 

Per  Straiout,  J. — ^That  the  sons  were  entitled  to  recover  theii 
shares  of  the  family  property,  the  decree  being  purely  a  peraoDal  decff  Q 
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agidntt  Uie  fdiher,  f nd  his  rights  and  interests  only  in  such  property 
having  been  put  up  for  sale  and  purchased  by  C, 

Chandra  Sen  v.  Gitnga  Ram  ...  ...  ...  ...  899 

fllNDU  LAW.— yoin*  ifndivided  jamilif  property*^ Alienation <^A$9ent  of 
eo-poreenert — Stranyer.^  The  member  of  n  joint  Hindu  family,  who 
aliiinutes  bin  rights  and  interests  in  the  family  property  to  a  stranger 
in  blood,  thereby  incapacitates  liiiuself  from  objecting  to  a  similar 
alienation  by  another  member  of  such  family  of  his  riithis  and 
interests  in  sudh  pn>perty,  on  the  ground  that  such  alienation  «/aa 
made  without  his  consent,  and  such  stranger  is  not  competent  to  make 
such  objection.  BaUabh  fins  v.  Sunder  Das  followed, 

Ganraj  Dnbey  r.  Sheozore  Siugh        ...  ...  898 

"r  Hindu  widow — Mainitnanee.']  A  wife  is  under  the  Hindu 

lawy  in  a  Rubordinate  sense,  a  co-owner        her  husband  ;  he  oannot 
alienate  his  property,  or  dispose  of  it  by  will,  in  such  a  ^hole*ale  . 
manner  as  to  deprive  her  of  maintenance 

Held,  therefore,  where  a  bu-sbaud  in  his  lifetime  n^ade  a  gift  of  his 
entire  estnia  leaving  his  widow  without  maintenance  that  the  dunee 
took  and  held  such  estate  subject  to  her  maintenance. 

Jamus  |7.  Machul  8ahu  ...  ...    31$ 

\   Widow— Maintenance]    Held,  in  a  suit  by  a  Bindu  widow 

for  maintenfince,  that  the  circumstKnce  that  she  was  not  a  child  ess 
widow,  but  had  had  a  son  vbo  bad  died  a  minor  subsequently  to  his 
father,  was  not  a  ground  for  rednciog  the  allowance  she  would  have 
been  reasonably  entitled  to  had  she  been  a  childless  widow. 

^arhar  Suigh  r.  Dirguath  Knar  ...  ...  407 

!  —   Widow — Maintenance.] — In  a  case  wherfe  a  Hindu  widow 

is  entitled  to  uuantenanpe,  it  is  better  to  award  a  fixed  annual  sum 
and  not  a  share  of  the  income  of  the  estate. 

Jhunna  v.  Ramsarup  ..  ...  ...  ...  777 

•5-  :  Widow*a  eetate^  Forfeiture  of—  UnchasHtjf  during  widow- 
hood.'] Held,  under  the  ^itakshara  law,  that  a  widow,  who  has  once 
inherited  the  estate  of  her  Imsband,  is  not  liable  to  forfeit  that  estate 
by  reason  of  her  subsequent  unchastity.  The  ruling  of  the  majority 
of  the  Full  Bench  of  the  Calcutta  High  Court  in  Kery  Kolitany  y. 
Ifoneeram  Kciita  followed. 

Nchalo  V.  Kishen  Lai         ...  ...  ...  ...  150 

— i  Widow's  E»^ale,  Forfeiture  of—Onchasiity  during  widow* 

ftood.]  It  is  sufficient  for  the  protection  of  a  Hindu  widow's  right 
t<»  her  hnsband*s  estate  from  forfeiture  by  reason  of  unchastity  that 
such  right  has  vested  in  her  before  her  n^isconduct.  It  is  not  necessary 
for  such  protection  that  she  should  have  acquired  possession  of  the 
estate  before  her  misconduct. 

Bhawaniv  Mahtab  Kuar    ...  ...  ...  ...  17|. 

 r—  Alienation — Beversioner — Fraud.]  5  was  entitled,  under 

the  Mitakshara  law,  to  succeed,  on  the  death  of  M,  her  mother,  to  the 
real  estate  of  N,  her  father.  Certain  persons  disputed  S's  right  of 
succession  and  claimed  that  they  were  entitled  to  succeed  to  I>Ps 
estate  on  M's  death,  and  complained  that  if  was  wasting  the  estate. 
'J'he  diflfereiice  between  such  persons  and  M  and  N  were  referred  by 
them  to  arbitration,  and  an  award  was  niadc  and  filed  in  Court  which, 
among  other  things,  partitioned  the  estate  between  5  and  such  persons. 
(?,  who  claimed  the  right  to  succeed  to  the  estate  on  6*8  death,  sued 
forthA  cancellation  of  the  award  on  the  ground  that  it  was  fraudulent 
and  affected  his  reversionary  interests.  Held^  relying  on  Uowar  t. 
Boonda  that  the  suit  was  maintainable  notwithstanding  that  0  was 
not  the  next  reversioner. 

Oauri  Dat  o.  Our  S^hal      ...  ...  ...  H 

f  Right  q/  tuccession  of  daughters  to  father* s  estate]  Held 

that  comparative  poverty  is  the  only  criterion  (or  settling  the  claims 
of  daughters  on  their  father't  estate.   Bakubai  y.  Manchhabai  and 
v.  Narotum  Bapu  followed. 

Where,  therefore,  two  of  four  daughters  brought  suits  claiming 
f^ch  a  moiety  of  their  father's  ^ttate,  (o  the  exclusion  of  the  tWQ 
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lemaiBing  daughtm,  and  such  remainiog  daughlers  resisted  «och 
suits  ou  the  gronnd  that  they  were  entitled  to  the  whole  estate,  beiog 
poor  and  needy,  while  their  si^iters  weie  rich,  and  it  was  found  that 
such  remaining  daughters  were,  hs  compared  with  their  aistecs.  poor 
und  needy,  the  Court  dipmiased  such  suits. 

Audh  Knmari  0.  Chandrx  Dai  ^  ••- 

HOUSE  TBKSPASS     See  Act  XXVl.  of  1870,  ss.  8,  45,  54. 

ILLEGAL  CONSIDERATION.   6'«!  Gift 

ILLKQITIMATE  SON.    See  Hindu  Law. 

IMMOKAL  OONSIDERATIOiN.    See  Gift. 

IMPLIKD  CONTRACT.  See  Act  XL  of  1866,  s.  6  ^ 
INHERITANCE.   iSte  Hindu  Law. 

INSOLVENT— /«c<  JX.  of  1872.  «.  65— /irAi/raii*".]  K,  on  the  one  part, 
and  his  creditors  including  C,  on  the  other  pan,  agreed  in  writing  to 
refer  t-»  arbitration  the  dijSerences  between  them  regarding  the  pay- 
ment of 'his  debts  by  K,  The  award  compounded  K%  debts,  and 
assigned  his  property  to  bis  creditors,  and  directed  that  K  should 
dispose  of  such  property  for  their  benefit,  and  that,  if  he  misappro- 
priated any  of  the  property,  he  should  be  personally  liable  for  the 
Ir^ss  sustained  by  the  creditors  on  account  of  such  misappropriation. 
C  signed  the  award,  amongst  other  creditors,  but  the  award  was  not 
•igned  by  all  the  creditors.  C  received  a  dividend  un«1er  the  award. 
Htid^  in  a  suit  by  Q  against  K  to  recover  a  debt  which  had  been 
compounded  under  the  award,  in  which  suit  C  alleged  that  several 
creditors  had  not  signed  the  award  ;  that  souih  of  them  had  sued  K 
and  recovered  debts  in  spite  of  the  award ;  that  K  had  misappropriated 
some  of  the  property  ;  and  that,  if  the  plaintiff  did  not  sue,  there 
would  be  no  assets  left  to  satisfy  his  debt,  that  sucu  suit  not 
maintainable. 

Kheta  Mai  v.  Chuni  Lai  ...  ...  ^ 

INTEREST.   Se/t  Bond 

INTERLOCUTt  >BY  OBOEB.   8t^.  Act  X.  of  1877,  fs.  694,  695.  596. 

JOINT  HINDU  FAMILY  PROPERTY.   Set  Hindu  Law 

JUDGMENT.  5e«  Act  XLV  of  1860,  s.  802.  Act  X.  of  1877.  ss.  2.18,  640. 

JURISDICTION.— idc/  XVllLof  1878.#.96(m)  and  {n)  -Civil  Courtn^ 
Uevenve  CourO  T,  the  occupancy  tenant  of  certain  lands,  gave 
K  a  lease  of  his  occupancy  rights  for  &  term  of  twenty  years. 
In  the  execution  of  a  decree  for  the  ejectment  of  T  from  such 
lands  obtained  by  the  landholder  against  T  in  a  suit  to  which  K 
was  no  party,  K  was  ejected  from  such  lands.  This  decree  was  sub- 
sequently set  aside,  and  T  recovered  the  occupancy  of  such  lands. 
Beid,  in  a  suit  by  K  against  T  and  the  landholder,  in  which  K  claimed 
the  occupancy  of  the  lands  and  mesne  profits  for  the  period  during 
his  disposses^on,  in  virtue  of  the  lease,  that  the  tuit  waa  cognizable 
in  the  Civil  Courts,  and  not  one  on  the  bubject-matter  of  which  an 
application  of  the  nature  mentioned  in  s.  95  of  Act  XVII I.  of  1873 
could  have  been  made,  so  as  to  give  the  Courts  of  Revenue  exclusive 
jurisdiction  in  such  matter. 

Kalian  Das  v,  Tika  Ram  ^  ...  — 

.  'AetXVIItoJ  1873,  St.  98,95]  The  plaintiffs  in  this  suit 

claimed  a  declaration  of  their  proprietary  right  in  respect  of  certtun 
lands  and  possession  of  the  lands,  alleging  that  the  defendants  were 
their  tenants  and  liable  to  pay  rentf  or  the  lands.  The  defendsnts,  while 
admitting  the  proprietary  right  of  the  plaintiffs,  alleged  that  theypaid 
the  revenue  assessed  on  the  lands,  that  they  paid  no  rent,  and  that  the 
plaintiffs  were  not  entitled  to  rent,  and  they  siyled  themselves  tenants 
at  fixed  rates.  Bdd^  on  appeal,  that,  as  the  defendants  substantially 
denied  the  proprietary  title  of  the  plaintiffs  and  Sft  up  a  title  of 
their  own,  the  elatm  of  the  plaintiffs  for  a  declartttion  of  their  proprie- 
tary right  and  of  their  right  to  demand  rent  was  a  matter  which  the 
Civil  Coart  must  decide,  leaving  the  plaintiffs  to  sue  in  the  Revenue 
Court  to  eject  the  defendants,  and  to  recover  renti  If  the  poeitioo  of 
the  defendants  as  tenants  were  established. 

Kaaabia  p.  liain  Kishen  ..^ 


If 


page 

JURISDICTION.  —  errant  of  land  exempt  from  revenue—Gfani  of  land  etempt 
fro%  remt'-HeQ^lativn  Jf/X  o/*  1798,  #.  IQ-^liegulation  XLl  of  17^6, 
M,  lO"- Act  XV III  of  1873  30,  96— /Ic/  X/X  of  1873  »«.  79,  uil] 
The  plaintiff  in  this  suit  claimei  ihe  posses^sion  of  certain  iHnd  in 
Tirtiie  of  a  frrant  thereof  to  hlir.^  n«  t  merely  of  the  proprietary  riffht 
In  such  land,  hut  of  the  rents  of  the  Rfime  undinsinished  hy  tne  pay- 
ment of  the  revenue  assessed  thereon,  which  the  grantor  took  upon 
himself  to  pay. 

Held  by  Stoabt.  C.  3.,  Peahsow,  J.,  and  Oldfikld,  J.,  that  the 
grant  was  null  and  void  and  linble  lo  resumption,  with  reference  to 
8S.  10  of  Heirnlaiion  XIX  ot  1793  and  Regulation  XLI  of  1795,  and 
8  30  of  Act  XVlll  of  1873  and  a  79  of  Act  XIX  ot  1873. 

Per  SCahrie.  J. —  I  hat  thequeslion  whetherthe grant  was  null  and 
roid  with  reference  to  those  Regulations  and  Acts  did  not  arise,  as  the 
grant,  on  the  facts  found  by  the  Court  below,  was  not  one  within  the 
terms  of  those  Regulation^ 

Hefd  pet  Stoart,  C.  J.,  Peabson,  J.,and  Spaskie,  J.,  that  the  suit 
was  cognizable  by  the  Civil  Courts. 

Jagac  Nath  Pan  day  r.  Prng  Singh      ...  ...  545 

 Rent' free  grant'' Act  XVIJ I  of  1873,  m.  30,  96  (c)— /Id 

XIX  0/1878,  »t.  79,  241  (A)].   The  plaintiffs  in  this  Fuif,  zemindars 
of  a  certain  village,  sued  for  the  possession  of  certain  land  In  such 
villsge.  aliesing  that  it  had  been  assigned  to  a  predecensor  of  the  defen- 
dant to  hold  BO  long  as  he  and  his  successors  continued  to  perform  the 
duties  of  village  watchman,  and  the  defendant  had  ceHsed  to  perform 
those  duties,  and  Mras  holding  as  a  trespnsser.   The  defendant  set  up 
•8  a  defence  to  the  suit  that  he  und  his  predecessors  had  held  the 
land  rent-free  for  two  hundred  years,  and  thnt  he  h^-ld  it  as  a  proprie- 
tor.  Held  that  sueh  assignment  was  not  a  grant  within  the  meaning 
of  Regulation  XIX  of  1793,  and  the  plaintiffs'  claim  was  not  one  tn 
resume  such  a  grant  or  to  assess  rent  on  the  land,  of  which  a  Revenue 
Court  oonid  take  cognizance  under  ss.  30  and  95  (c;  of  Act  XV III  of 
1873  or  88.  79  and  241  {h)  of  Act  XIX  of  1873,  but  one  which  was  cog- 
nizable by  the  Civil  Courts. 

Puran  Mai  v.  Padma  ...  ...  ...  733 

Suit  for  the  Cancellation  of  a  Document — '*  Subject-matter 
im  dispute  "--rippeal^ Act  VI.  of  lS7h  »  22.]  The  plaintiffs  sned  for 
the  cancellation  of  a  bond  for  the  payment  of  Rs.  6,000  together  with 
interest  thereon  at  the  rate  of  f oar  per  cent  per  mensem,  alleging  that 
they  had  executed  such  bond  under  the  impression  that  it  was  a 
bond  for  the  payment  of  Rs  8,000  together  with  interest  thereon  at  the 
rate  of  one  and  a  half  per  cent  per  mensem,  whereas  the  defendants  had 
fraudulently  caused  them  to  execute  the  bond  in  snit.  The  plaintiffs 
I  aid  into  Court  Ra.  8.000  together  with  interest  at  the  rate  of  one  and 
a  half  per  cent,  per  mensem.  ff»ld  that  the  value  of  the  subject-matter 
in  dispute  was  the  difference  between  Rs.  8,000  and  Us.  6,000  or  there- 
abouts, and  therefore  an  appeal  from  the  decree  of  the  Court  of  first 
instance  preferred  to  the  District  Judge  was  cognisable  by  him. 

Kali  Charan  Rai  v.  Ajndhia  Rai  ...  ...  Hg 

m    '  ■  — — 5u»<  for  money  charged  on  Immoveahle  property— Mortgage^ 

Ftret  and  tecond  Morigage$Sale^  in  execution  of  decreet  enforcing 
mortgagee — Auetion-purchasere.']  Held  that  a  suit  for  mnney  charged 
on  immoveable  property  in  which  the  money  did  not  exceed  Rs.  1,000, 
although  the  value  of  the  immoveable  property  did  exceed  that  sum,' 
was  cognisable  by  a  Munsif,  such  property  being  situate  within  the 
local  limits  of  his  jurisdiction. 

Certain  immoveable  property  was  sold  on  the  same  day  in  the 
execntion  of  two  decrees,  one  of  which  enforced  a  charge  upon  such 
property  created  in  1864  and  the  other  a  charge  created  in  1867. 
H^d  that  the  purchaser  of  such  property  at  the  sale  in  the  execution 
of  the  decree,  which  enforced  the  earlier  charge,  was  entitled  to  the 
potsesaion  ot  such  property  in  preference  to  the  purchaser  of  it  at  the 
sale  in  the  execution  of  the  decree  which  enforced  the  later  charge^ 
notwithstanding  the  latter  had  obtained  possession  of  the  property  in 
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i^irtne  of  his  pnrehase.    Ajoodhya  PcrAad  r,  Moraelta  Kooe^  dS- 
tingabhed 

.'d^iki  Dfls  V,  Badri  Nath,     ..  ...  ...  ...  69)f 

JUBISDICTION.— .yiii!  /vr  reHempiiom  ufufructuarf  riterrtga^— Valuation 
of  iuit^Act  VI  of  1871  *.  22.]  The  plaintilfs  sued  for  the  pos8^i>in 
of  ectain  immoreable  properiy,  alleging  that  thej  had  mortgaged  soch 
property  to  the  defendants,  and  that  the  mortgage  debt  had  been  aatts- 
f  ed  oat  of  the  profits  of  thf  property.  The  defendants  set  up  a' 
defence  to  the  suit  which  raised  the  question  of  (h«  proprietary  right  of 
the  plaintitfs  to  the  property.  'I'he  T>ilue  of  the  mortgagees'  inierests. 
in  the  pri»i>erty  was  below  Hs.  6,000 ;  the  value  of  the  niottgaged 
property  esifceeded  that  amount.  On  appeal  to  tfie  High  Court  fcm 
the  original  decree  Of  the  Subordinate  Judge  in  the'  suit  it  wa»  con- 
tortded  that  the  appeal  from  that  decree  lay  to  the  District  Court  an<|. 
npttoihe  High  Court  HiU  that  the  •'subjeet-nrn^ter  in  dispute,"  ^ 
within  the  meaning  of  s.  of  Act  VI.  of  ld7l,  was  fbe  mortgage  aud^ 
the  luortgngees'  rights  under  it,  and  that,  the  ralue  of  this  beimr  only 
Yis.  2',000,  the  ap]>eal  should  have  been  preferred  to  the  Di3trict  Court.' 
becond  Appeal  Ko.  1039  of  1877  diasenud  front; 

Oobind  Singh  v.  Kallu        ...  ...  ...  ^  T19 

■   =  Suit  to  eMiahh$h  Ri^t  to  atiatUd  Proper fp  J   Hdd  that,  in 

the  case  where  a  person  has  preferred  a  claim  to  property  attacbied  in 
the  execution  of  a  decree,  on  the  ground  that  sucb' proi»erty  is  n<>t 
liable  to  such  attachment,  and  an  okder  is  pas^  agaiust  him,  and  he 
sues  to  estflrblish  his  right  to  such  property,  the  taine  of  the  subject- 
matter  in  dispute  in  snch  suit,  for  the  purposes  of  jurisdiction,  will  lie 
the  amount  of  such  decree.  Setond  Appeal  No.  820  of  1876,  decided 
the  16th  May,  187^  followed. 

Gulzari  Lai  t.  Jadann  Bai    ..  ...  ...  ...  7^ 

 See  Act  XVIH.  of  187S;  Act  XIX.  of  1873.  Mortgajfe. 

LANDLORD  AND  HE^^A^T— Non-payment  of  rent-- Adverse  pow^io^ 
^LimHaiiom}  The  plaintiffs  in  thia  suic^  allcgine  that  S,  thrt.ugEr 
whom  they  claimed,  had  (tiren  /i,  who  was  represented  by  the  defentf>- 
ants,  in  July,  1828,  the  lease  of  a  certain  house  on  the  condition  that' 
3  should  pay  a  certain  annnal  rent  for  such  bouse  and  if  he  failed 
10  pay  such  rent  that  he  should  raeate  the  house,  s^h  condition 
beinir  contained  in  a  keraia-nama  executed  by  B  in  SPs  favour,  sued 
the  defendants  for  the  rent  of  such  house  for  two  years,  and  fo^ 
possession  of  the  same,  alleging  the  breach  of  Hueh  condition. 

Sdd  (SpAdKiB,  J.,  dissenting)  that,  supposing  that  a  tenancy  bad 
aHsen  in  the  manner  alleged,  the  mere  non-payment  of  rent  by  the 
defendants  for  twelve  years  prior  to  the  institution  of  the  suit  would 
not  suffice  to  establish  that  the  tenancy  had  determined,  and  that  the 
defendants  had  obtained  a  title  by  adverse  possession,  so  as  to  defeat 
the  claim  t  for  if  once  the  relation  of  landlord  and  tenant  were  estab- 
lished, it  wss  for  defendants  to  establish  its  determination  by  affir* 
matiro  proof,  over  and  above  the  mere  failure  to  pay  rent. 

Prem  Sukh  Das  v  Bhupia  ...  ...  ...  ...  M7 

m  Trees,  j  Held  that  trees  accede  to  the  soil 

and  past  to  the  landholder  with  the  land  on  the  termination  of  a 
tenancy,  and  unless  the  tenant  uses,  during  the  term  of  his  tenancy, 
bis  privilege,  where  he  has  it,  of  removing  the  trees,  be  cannot  do 
■o  afterwards  ;  he  would  then  be  deem  "d  a  trespasser. 

Held  also  that,  where  a  tenant  has  been  ejected  in  the  execution 
of  the  decree  of  a  Revenue  Court  for  arrears  of  rent  from  the  land 
forming  bis  holding,  his  tenancy  then  terminates,  and  with  it  all 
right  in  the  trees  standing  on  such  land  or  power  of  dealing  with 
tbem.  A  person,  therefore,  who  purchases  the  rights  and  interests 
of  a  tenant  after  his  ejectment  in  the  execution  of  such  a  decree, 
cannot  maintain  a  suit  for  the  possession  of  the  trees  standing  on  the 
tenant's  holding. 

Ram  Baran  Ram  v.  SaKg  Ram  Singh  ,„  ...  995 

LEASE.  See   Act  IX.  of  1872,  s.  23. 
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LETTERS  PATENT,  d  10.   See  Ll-nitation. 

LIMITATION— /4ppeo/]  B  saed  M  and  T  f«»r  money  due  on  a  bond, 
and  on  the  27th  April,  1877,  obtained  a  decree  against  T;  the  auit 
against  if  being  diamissed.  T  applied  for  a  review  of  judgment, 
and  B  also  made  a  similar  application.  On  the  25th  May,  1877,  Ts 
applicatiop  was  granted,  and  on  the  16th  July,  1877,  B*8  was 
rejected.  On  the  29th  June,  1878,  the  Court  re-heard  the  suit  against 
T  and  dismissed  it.  B  appealed,  mtiking  T  and  M  respondents,  and 
impugning  in  his  memorandum  of  appeal  the  decree  of  the  27th  April, 
J877.  as  well  as  that  of  tUe  29th  June,  1878.  The  appellate  Court, 
assuming  that  the  appeal  was  one  from  the  decree  of  the  27th  April, 
18:7.  preferred  beyond  time,  admitted  it  after  time,  and  after  hearing 
the  case  on  its  merits  gave  a  decree  against  M  and  dismissed  the  suit 
aa  regards  T.  Held  that  the  appellate  Court  erred  in  assuming  that 
the  appeal  was  from  the  decree  of  the  27th  April,  1877,  and  that 
it  was  at  liberty  to  admit  it  beyond  time,  the  appeal  being  from  the 
decree  of  the  29lh  June,  1878,  that  decree  being  the  one  which  had 
brought  B  before  that  Court  as  an  appellant,  and  that  the  appellate 
Court  was  not  competent  on  an  appeal  from  the  decree  of  the  29th 
June,  1878.  to  reconsider  the  merits  of  the  case  against  if,  the  ap- 
peal from  the  decree  of  the  27th  April,  1877,  being  barred  by  limita- 
tion, and  that  decree  and  the  decree  of  the  29th  June,  1878  being 
separate  and  distinct,  and  not  appealable  in  one  memorandum  ot 
appeal  from  the  latter  decree. 

Moti  Bibi  v,  Bikanu         ...  ...  ...  ...  772 

_   —Appeal  under  cU  10  o/  the  Lettere  Fatenf.]   In  computing 

the  period  of  limitation  prescribed  for  an  appeal  under  cl.  10  cf  tl»e 
Letters  Patent,  the  time  req'iisite  for  obtaining  a  copy  of  the  judg- 
ment appealed  from  cannot  be  deducted,  such  copy  not  being  requir- 
ed under  the  rult^  of  the  Court  to  bo  presented  with  the  memoran- 
dum of  appeal 

Fazal  Muhammad  v.  Fhul  Kuar        ..•  192 
Con*trvctive  trust']   B  and  2>,  father  and  son.  were  jointly 


entitled  to  the  moiety  of  certain  property,  B'a  brother  E,  and  K,  E'» 
son,  being  jointly  entitled  to  the  other  moiety.   B  and  D  were  trans- 
ported for  life.  Thirty  years  afterwards      having  meantime  died)  D 
returned  from  transportation,  and  asserted  his  right  to  a  moiety  against 
a  person  dorlving  his  title  from  E  and  it,  who  had  taken  possession 
of  the  whole.   Hdd^  looking  to  all  the  circumstances  of  the  case  that 
E  and  K  had  taken  possession  subject  to  a  constructive  trust  in  favour 
of  B  and  />,  and  that  accordingly  D  was  entitled  to  assert  his  righ^ 
and  no  limitation  could  afifect  it. 

Durga  Prasad  v.  Asa  Bam  ...  ...  367 

Act  VII L  of  1859, 8.       Pauper  petition  Paymentof  Court 


fees  by  petitioner  Date  of  inMtituiion  of  tnil  Tranefer  of  «w*f.] 

Where  a  person,  being  at  the  time  a  pauper,  petitions,  under  the  pro- 
vislrm*  of  Act  VIII.  of  1859.  for  leave  to  sue  as  a  pauper,  but  subse- 
quently, pending  an  inquiry  into  his  pauperism,  obtains  funds  which 
enable  him  to  pay  the  Court-fees,  and  his  petition  is  allowed  upon 
such  payment  to  be  numbered  and  registered  as  a  plaint,  his  suit  shall 
be  deemed  to  have  been  instituted  from  the  date  he  filed  his  pauper 
petition,  and  limitHtion  runs  against  him  only  up  to  that  time. 

S  13,  Act  VIII.  of  1859,  enacts  that,  where  a  suit  is  brought  for 
immoreableproperty  situated  within  districts  subject  to  different  8ud- 
der  Courts,  the  Judge  in  whose  Court  the  suit  is  brought  shall  apply  to 
the  Sadder  Court  to  which  he  is  subject  for  authority  to  proceed,  and 
the  Sudder  Court  to  which  the  applicntion  is  made,  with  the  concur- 
raoce  of  the  other  Sudder  Court  within  whose  jurisdiction  the  pro- 
perty is  partly  situated,  may  give  authority  to  proceed.  But  no  power 
is  expressly  given  in  the  section  cited,  or  elsewhere  in  the  Act,  to  direct 
the  tran«ier  of  a  suit  brought  in  a  Court  subordinate  to  one  Sudder 
Court  to  a  Court  subordinate  to  another  Sudder  Court.  Quatre-^ 
Whether  Sudder  Courts  acting  in  concurrence  have  power  to  make 
such  a  transfer. 

i$tuart  Skioner  alias-  Nawab  Mirza  v,  William  Orao 
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LIMITATION.   Sh  Act  VHI  of  1859,  8.  377.   Act  XIV,  of  1859,  20. 

Act  IX.  of  1871.  Act  X.  of  1877,  a.  54.  Act  XV.  of  1877.  Landlord 

nnd  Tenant.  Trust. 
LIS  P£NDBN8.    See  Mortgage. 
MASTER  AND  SEBVANT.   Set  Contract. 

MEASURE  OF  DAMAGES.   See  Act  XV.  of  1859,  88.  19,  28,  84. 
MESNE  PROFITS.   See  Act  X.  of  1877,  ss.  211,  561. 
MISCHIKF.    See  Act  XLV.  of  1860. 88.  426,  441. 
MISSING  PEKSON.   See  Mahammadan  Law. 

MORTGAGE. »-Conrri6«ft0n.]  if,  B,  and  N  held  maoza  D  in  equal  onfri 
third  shares,  and  Af  also  held  a  share  in  mauza  A,  On  the  3rd 
January,  1863,  M  and  B  mortgaged  their  shares  in  manza  D  to  Z 
to  secure  a  loan  of  certain  moneys.  On  the  16th  March«  1870,  IT, 
Bt  and  AT  mortgaged  mauza  D  to  R  to  secure  a  loan  of  Ks.  600, 
and  on  the  same  day,  by  a  separate  deed,  they  mortgaged  mauza  />, 
and  M  mortgaged  hts  share  in  mauza  A,  io  R  to  secure  a  loan  of 
Bs.  1,600.  On  the  8th  December,  1875,  L  obtained  a  decree  for  the 
sale  of  the  shares  of  M  and  B  in  ma  iza  D  for  the  satisfaction  of 
the  mortgage-debt  due  to  her.  On  the  18th  April,  1876,  R  obtained 
a  decree  for  the  realization  of  the  mortgage-debts  due  to  him  by  the 
sale  of  mausa  D  and  ATs  share  in  mauza  A,  On  the  S3rd  October^ 
1876.  the  shares  of  M  and  B  in  mauza  O  were  told  in  execution  of 
L*8  decree,  and  were  purchased  by  R.  A  portion  of  the  purchase 
money  was  applied  to  satisfy  Ve  decree,  and  the  balance  of  it  was 
deposited  in  Court.  Instead  of  applying  to  the  Court  to  pay  him  thin 
balance  in  execution  of  his  decree,  dated  the  18th  April,  1876,  R 
attached  and  obtained  payment  of  such  balance  in  execution  of  a 
decree  for  money  which  he  held  against  M  and  B.  On  the  20th 
June,  1877,  R,  in  execution  of  bis  decree,  dated  the  18th  April,  1876, 
brought  to  sale  N's  one- third  share  In  mauza  £>,  and  t>ecame  its  par-> 
chaser.  On  the  20th  July,  1877,  R,  in  exeeation  of  a  decree  for 
money  against  Af,  brought  to  sale  his  share  in  mauza  and  became 
it!*  purchaser.  Beld^  in  a  suit  by  against  R  in  which  he  claimed  that 
the  sum  due  by  him  under  the  two  mortgages,  dated  the  16  th  March, 
1870,  and  the  decree  dated  the  18th  April,  1876,  might  be  ascertained, 
and  that,  on  payment  of  the  amount  so  ascertained,  the  sale  of  his 
one- third  share  in  mauza  D  might  be  set  sside,  and  such  share  declared 
redeemed.  Held  that  the  sale  of  N*8  share  in  mauza  D  could  not  be 
set  aside* 

Held  also  that,  if  it  were  shown  that  the  sum  realized  by  the 
.  sale  of  his  one-third  share  in  mausa  D  exceeded  the  proportionate 
•hare  of  his  liability  on  the  two  mortgages,  he  was  entitled  to  recoFer 
one  moiety  of  such  excess  as  a  contribation  from  mauza  A, 

As  it  appeared  that  there  was  such  an  excess  the  Court  gare  N 
a  decree  for  a  moiety  of  such  excess  together  with  interest  on  the 
same  from  the  date  of  the  sale  of  ATc  share  at  the  rate  of  12  per 
cent,  per  mensem,  and  further  directed  that,  if  such  moiety  together 
with  interest  were  not  paid  within  a  certain  fixed  period,  AT  would 
be  at  liberty  to  recover  iVhy  the  sale  of  the  share  in  mauza  A  or  so 
much  thereof  as  might  be  necessary  to  satisfy  the  debt. 

Bhagirath  v,  Naubat  Singh  m*  •••  115 

mm   "—Contribution]   In  March,  1864,  the  owner  of  an  estate 

mortgaged  it  as  security  for  the  payment  of  certain  moneys.  Subee* 
quently  portions  of  such  estate  were  purchased  by  the  plaintiff  and 
the  defendants  at  an  execution- sale.  Subsequently  again  the  mortga- 
gee sued  the  mortgagor  and  the  plaintiff  for  the  mortgage-money,, 
claiming  to  recover  it  by  the  sale  of  the  portion  of  such  estate 
purchased  by  the  plaintiff.  Having  obtained  a  decree,  the  mortgagee 
caused  a  portion  of  such  portion  to  Ije  sold  in  the  execution .  of  the 
decree.  In  order  to  save  the  remainder  of  such  portion  from  sale  in 
the  execution  of  the  decree,  the  plaintiff  satisfied  the  judgment-debt. 
The  plaintiff  then  sued  the  defendants  for  contribution,  ffeld  th«t»» 
assuming  that  themurtgageoi  by  not  including  the  defeudauts  in  his  suit 
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Upon  the  mortgitge-bond,  had  put  it  oat  of  his  po^er  to  proceed  ftt  law 
by  another  suit  on  the  basis  of  the  same  bond  against  the  propnrties  in 
the  possession  of  the  defendants  as  purchasers^  it  did  not  follow  that 
the  plaintiff's  equitable  right  to  recover  a  fair  contribution  from  the 
defendants  on  the  ground  of  his  having  paid  the  whole  debt  due  to 
the  mortgagee  was  tiiereby  inyalidated. 

Jagat  Narain  v  Qutub  Husain  ...  •..  .  807 

Mortgage. — CoTidUion  againtt  alienation^  ffdd  that  where  a  person 
stipulates  generally  not  to  alienate  his  property  he  does  not  thereby 
create  a  charge  on  any  particular  property  belonging  to  him. 

bhupal  T>.  Jag  Ram  ...  ...  ...  ...  449 

■       ■  »  • '  "  ^ —  ■  '  "     — — lis  pendens.]   The  proprietor 

'  of  certain  immoveable  property  mortgaged  it  in  July,  1875,  to  K  and 
in  September,  1875,  to  L,  In  October^  1878,  he  sold  the  property  to 
K.  In  November,  1878,  L  obtained  a  decree  on  his  mortgage-bond 
for  the  sale  of  the  property.  The  suit  in  which  obtained  this  de- 
cree was  pending  when  the  property  was  sold  to  K.K  sued  L  to  have  the 
property  declared  exempt  from  liability  to  sale  in  the  execution  of  L*s 
decree  on  the  ground  that  the  mortgage  to  L  was  invalid,  it  having 
been  made  in  breach  of  a  condition  contained  in  K*8  mortgage-bond 
that  the  mortgagor  would  not  alienate  the  property  until  the  mort- 
gage-debt bad  been  paid. 

Held  that  the  purchase  by  K  of  the  equity  of  redemption  did 
not  extinguish  his  security,  it  being  his  intention  to  keep  it  alive,  and 
that  the  purchase  of  the  property  by  K  while  Vs  suit  was  pending 
did  not  prevent  JK  from  contesting  the  validity  of  L*8  mortgage,  so 
for  as  it  affected  him,  on  the  ground  that  it  was  an  infringement  of 
the  stipulation  in  the  contract  between  hitn  and  the  mortgagor. 

Lachmin  Narain  v.  Eoteshar  Nath  ...  826 

m.   Porecloture.]  Where  a  mortgage  of  an  estate  is  a  joint  one 

a^d  there  is  no  specification  in  it  that  any  individual  share  or  portion 
of  a  share  of  sucn  estate  is  charged  Ivith  the  repayment  of  any  defined 
proportion  of  the  mortgage-money,  but  the  whole  estate  is  made  res- 
ponsible for  the  mortgage-money,  it  is  not  competent  for  the  mortga- 
gee to  treat  a  sum  paid  by  one  of  the  mortgagors  as  made  on  such 
mortgagor's  own  account  in  respect  of  what  might  be  calculated  as  his 
reasonable  share  of  the  joint  debt  and  to  release  his  share  from  further 
liability.  Where  therefore  In  the  case  of  such  a  mortgage  the  mortga- 
gee, in  taking  foreclosure  proceedings,  exempted  the  person  and  share 
of  the  mortgagor  so  paying  and  preceded  only  against  the  other  mort-^ 
gagors,  and  the  mortgage  having  been  foreclosed  sued  the  other  mort- 
gagors for  the  possession  of  their  shares  of  such  estate,  held  that,  the 
foreclosure  proceedings  being  irregular,  the  suit  was  not  maintainable. 

Chandika  Singh  v.  Phokar  Singh        ...  ...  ...  009 

  .—Property  situated  partly  in  Oudh  andpaHly  in  the  Norths 

Western  Provincee-^Fpreclosure^^egtUation  XVlI  of  1806,  «.  8.] 
Where  a  mortgage  of  land  situated  partly  in  the  District  of  Bhsubjahan- 
pur  in  the  North- Western  Provinces  and  partly  in  the  District  of 
Kheri  in  the  Province  of  Oudh  was  made  by  conditional  sale,  and  the 
inortgagee  applied  to  the  District  Court  of  Shahjahanpur  to  foreclose 
the  mortgage  and  render  the  conditional  sale  condosive  in  respect  of 
the  whole  property,  and  that  Court  granted  such  application,  held,  with 
reference  to  tiie  ruling  of  the  Privy  Council  in  Eos  M«ni  DiJbiah  v. 
Pran  Kithen  Dai  that,  where  mortgaged  property  is  situated  in  two 
Districts,  an  order  of  foreclosure  relating  to  the  whole  property  may  be 
obtained  in  the  Court  of  either  District,  that  the  circumsUmce  that 
Oudh  was  in  some  respects  a  distinct  Province  from  the  North-Westem 
Provinces  did  not  take  the  case  out  of  the  operation  of  that  rulings 
inasmuch  as  Regulation  XVlI  of  1806  was  in  force  in  Oudh  as  wdl 
as  in  the  North-Westem  Provinces  at  the  time  of  the  foreclosure 
proceedings. 

Surjan  Singh  v.  Jagan  Nath  Singh      ...  ...  ^  S18 

M.      ,  Act  XL  of  1858,  «.  18 — Mortgage  hy  certificale-holder  vjithout 

ittnctwi^-^Act  IX  of  1872«  <.  23]  A  mortgage  by  a  person  holding 
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ncetiifieate  oC  administration  in  respect  of  the  estate  of  a  minor  under 
Act  XL  of  1858  of  immoveable  property  belonging  to  the  minor  witliout 
the  sanction  of  the  Civil  Court  previously  obtained  is  void  with  reference 
to  8.  18  of  that  Act  and  s  23  of  the  Indian  Contract  Act,  even  though 
the  mortgage-money  was  advanced  to  liquidate  ancestral  debts  and  to 
save  ancestral  property  from  sale  in  the  execution  of  a  decree. 

Chimman  Singh  v.  Subran  Kuar  ..  ..  W2 

liQBTGAGE— ftircA<Me  bv  morigagu  of  a  share  in  mortgaged  propert^Bt' 
demption  of  mortgage}  Where  all  the  proprietors  of  an  estate  joined 
in  mortgaging  it,  and  the  mortgagee  subsequently  purchased  the  abare 
in  such  estate  of  one  of  the  mortgagors,  thereby  breaking  the  joint 
character  of  the  mortgage^  and  one  of  the  mortgagors  sued  to  redeem 
his  own  share  and  also  the  share  of  another  of  the  mortgagors  yAei^j 
that  he  was  entitled  to  redeem  his  own  share,  but  he  could  not  redeem 
S$  share  against  the  will  of  the  mortgagee. 

Kuray  Mai  v.  Puran  Mai     ...  ...  ...  5€5 

■  ■  ■  ■  '  Suleh-nama-^ — A greement  creating  aehargeon  immcveabie  pro* 
petty — Registration — Stamp —Suit  for  money  charged  on  immoveable  pro- 
perty} Certain  immoveable'  property  having  been  attached  in  the 
execution  of  a  decree  held  by  8^  B  and  L  obiected  to  the  attachment. 
An  arrangement  was  subsequently  effected  between  the  objectors 
and  the  parties  to  the  decree  which  resulted  in  all  parties  jointly 
filing  a  "  9uUh-nama'*  in  court,  in  which  B  and  X,  who  had  purchased 
the  rights  of  the  judgment-debtor  in  the  attached  property,  agreed 
to  pay  the  amount  of  the  decree,  which  exceeded  one  hundred  rupees, 
within  one  year,  and  hypothecated  such  property  as  security  for  the 
payment  of  such  amount.  S  having  sued  upon  this  document  claiaH 
inff  to  recover  the  amount  of  the  decree  by  the  sale  of  such  property. 
Mid  that  the  document  required  to  be  registered,  and  not  being  regis- 
tered the  suit  thereon  was  not  m;untoinable4 

Cases  decided  by  the  High  Court  in  which  .the  ndeh-nama^** 
having  been  relied  on,  not  as  containing  the  hypothecation  itself,  but 
as  evidence  only  of  a  separate  parol  agreement,  or  in  which  a  decree 
having  been  made  in  accordance  with  the  terms  of  the  document,  was 
held  not  to  require  registration,  remarked  upon  and  distinguished  by 
Spankib,  J. 

Surju  Prasad  v.  Bhawani  Sahai  m*  ..•  ^ 

■   Sale  in  execution  of  decree — Vendor  and  purehoHr.'}  The 

proprietors  of  a  taluka  and  mahal  called  B,  assessed  with  revenue  at 
Rs.  6,800-4-7,  to  which  certain  lands  which  had  been  gained  by  allu* 
vion  appertained,  which  lands  had  been  formed  into  a  separate  mahal 
and  assessed  with  revenue  at  Bs  88,  mortgaged  it  in  these  terms : 
'*  We  agree  mutually  to  mortgage  the  said  taluka  B,  and  accordingly 
after  mortgaging  and  hypothecating  the  whole  of  the  mauzaa  oiiginal 
and  appended,  yielding  Rjama  of  Rs.  6,800-4-7,  along  with  all  original 
and  appended  rights,  water  and  forest  produce,  high  and  low  landsp 
cultivated  and  uncultivated  lands,  &c.,  kc.,  and  all  and  every  portion 
of  our  proprietary,  possessory,  and  demundable  rights,  without  except- 
ing any  right  or  interest  obtained  or  obtainable,  &c  "  SubsequenUy^ 
the  mahal  taluka  B,  **  together  with  original  and  attached  mahal  and 
all  the  zamindari  rights  appertaining  thereto,"  was  sold  in  the  execu- 
tion of  a  decree  enforcing  the  mortgage.  The  auction-purchaser  subse- 
duently  contracted  to  sell  tne  'entire  taluka  B,  iama  Rs.  6,800-4-7" 
but  afterwards  refused  to  perform  the  contract  and  was  sued  for  its 
specific  performance.  The  plaint  in  this  suit  stated  that  the  subject- 
matter  of  the  contract  was  the  **  entire  taluka  B,  jama  Ra.  6,800-4-7,*' 
and  the  decree  which  the  purchasers  obtained  for  the  specific  perform- 
ance of  the  contract  referred  to  its  subject-matter  in  similar  terms. 

ffeldf  in  a  suit  by  the  purchasers  for  the  possession  of  the  alluvial 
mahal,  that  the  terms  of  the  mortgage  were  sufficiently  comprehensivo 
to  include  that  mahal,  and  it  was  not  intended  by  the  entry  of  the 
jama  of  mihal  B,  exclnsive  of  the  jama  of  the  alluvial  mahal,  to  ex- 
clude the  latter  from  the  mortgage,  the  entry  of  the  jama  being 
merely  descriptive.  Also  that  the  aUuvial  mahal  pasMd  to  ^e  auction^ 
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purchaser  at  the  anctioh-sale,  under  the  words  "  attached  mahal."  Also 
that  the  sale  to  the  plaintife  passed  the  alluvial  mahal,  the  words 
*'  the  entire  tUuka  being  sufficient  to  include  it,  the  entry  of  the 
J  am  a  of  mahal  B  in  the  sale-contract,  plaint,  and  decree  being  merely 
descriptive. 

Ganpatji  v.  Saadat  Ali       •••  •••  •••  787 

B40RTGAGK.— f/«ii/ruc<iiary  miri^a^e.]  By  the  terms  of  a  deed  of  usu- 
Iructuary  mortgage  the  mortgagor  accepted  the  li:ibility  on  account 
of  any  addition  that  mifrht  be  made  to  the  demand  of  the  Govern- 
ment at  the  time  of  settlement.  During  the  currency  of  the  mort- 
gage tenure  the  mortgagees,  averring  that  they  had  to  pay  a  certain 
sum  in  excess  of  the  amount  of  Government  revenue  entered  in  the  deed 
of  mortgage  from  1279  to  1281  fasli,  sued  the  mortgagor  to  recover, 
such  excess.  Htld  that,  inasmuch  as  no  settlement  of  accounts  was 
contemplated  or  was  necessary  under  the  provisions  of  the  deed  of 
mortgage,  and  such  deed  did  not  contain  a  provision  reserving  the  adjust- 
ment of  any  Bums  paid  by  the  mortgagees  in  excess  of  the  amount  of 
the  Government  demand  at  the  time  of  the  execution  of  such  deed  to 
the  time  when  the  mortgage  tenure  should  be  brought  to  an  end,  the 
suit  was  not  premature  and  could  be  en  ertained. 

Nikka  Mai  v.  Sulaiman  Shikoh  Gardner      ^         ...  193 
■  Umifriictuary  morUjage—Hypotheeation^Suit  for  money 

ekargtid  on  immoveable  property \  M  and  A'  executed  an  instrument 
in  favour  of  K  and  in  the  following  terms:  *•  We,  M  and  i?,  declare 
that  we  hate  mortgaged  a  house  situated  in  Ohnziabad,  owned  and 
possessed  by  ut,  for  Ks.  300,  to  K  and  (y,  fo'*  two  years :  that  we  hare 
received  the  mortgage-money,  and  nothing  is  due  to  us:  that  we 
have  put  the  mortgaReea  In  possession  of  the  mortgaged  property  . 
that  eight  annas  has  been  fixed  as  the  monthly  interest,  in  addition 
to  the  rent  of  the  house,  which  we  shall  pay  from  our  own  pocket : 
that  we  promise  to  pay  the  aforesaid  sum  to  the  mortgagees  within 
two  years,  and  redeem  the  mortgaged  property :  that  if  we  fail  to 
pay  the  mortgage-money  within  two  years,  the  mortgagees  shall  be 
at  liberty  to  recover  the  mortgage  money  in  any  manner  they  please.*' 
Held  per  Stuart,  C.  J.,  Oldfibld,  J.,  and  Straight,  J.,  (Span- 
KIR,  J.  dissenting),  in  a  suit  upon  this  instrument  to  recover  the  prin- 
cipal sum  advanced  by  the  sale  of  the  house,  that  the  instrument 
created  a  mortgage  of  the  house  as  security  for  the  payment  of  such 
principal  sum.    Uulli    Bahadur  distinguished. 

Phul  Eunr  v.  Murli  Dhar   ...  ...  ...  ...  527 

■   Utvfructuarymortgarie  follow edhy sale — Revival  of  mortgagthy 

cancelment  of  sale — Redemption  of  mortgage^  Attachment  in  the  execution 
of  decree — Claim  to  attached  property  ^Effect  of  order  under  Act  VIU 
</  1869,  s.  246]  Z  mortgaged  in  1869  certain  immoveable  property, 
being  j»»int  ancestral  property,  for  a  term  of  five  years,  giving 
the  mortgagee  possession  of  the  mortgaged  property.  In  1861  Z 
sold  this  property  to  the  mortgagee,  whereupon  the  sons  of  Z  sued 
their  father  and  the  mortgagee,  purchaser,  to  hare  the  sale  set 
aside  as  invalid  under  Hindu  law,  and  in  August,  1864,  obtained  a 
decree  in  the  Snddcr  Court  setting  aside  the  sale.  The  mortgagee, 
purchaser,  remained,  howerer,  in  possession  of  the  property  as  mort- 
gagee. In  May,  1867,  Z  having  sued  the  mortgagee  for  possession  of 
the  property  on  the  ground  that  the  sale  had  been  set  aside  as  invalid, 
the  High  Court  held  that  Z  could  not  be  allowed  to  retain  the  purchase- 
money  and  to  eject  the  mortgagee,  purchaser,  but  must  be  held  estop- 
ped from  pleading  that  the  sale  was  invalid.  In  November,  1867,  one 
A  having  caused  the  property  to  be  attached  and  advertised  for  sale 
in  the  execution  of  a  decree  which  he  held  against  Z  and  his  sons,  the 
mortgagee  objected  to  the  sale  of  the  property  on  the  ground  that  Z 
and  hiB  sons  had  no  saleable  interett  in  the  property.  This  objection 
was  disallowed  by  the  Court  execnting  the  decree,  and  the  rights  and 
interests  of  Z  and  bis  sons  were  sold  in  the  execution  of  the  decree,  K 
purchasing  them.  In  1878  K  sued,  as  the  purchaser  of  the  equity 
of  redemption,  lor  the  redemption  of  the  mortgage  of  1869,  Edd  that 
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K  was  entitled  to  redeem  the  property.  HtU  also  that  the  mortflrftgee 
not  having  contested  in  a  suit  the  order  dismissing  his  objection  to 
the  sale  of  the  property  in  execution  of  JT*  decree,  he  could  not  deny 
that  K  had  purchased  the  rights  and  interests  remaining  in  the  pro- 
perty to  Z  and  his  sons.  ife/cialsQ  th«t  the  mortgagee  had  no  lien 
on  the  property  in  respect  of  his  purchase-money.  Hdd  also  that,  it 
being  stipulated  in  the  deed  of  mortgage  that  the  mortgagee  should 
pay  the  mortgagor  a  certain  sum  annually  as  mal\kanii^\  and  the 
mortgagee  not  haying  pwd  such  allowance  since  the  date  of  the  sale, 
the  plaintiff  was  entitled  to  a  deduction  from  the  mortgage-money  of 
the  sum  to  which  such  allowance  amounted. 

Basant  Rai  v.  Ksnauji  Lai  ...  ^ 
MORTGAGE.— Ftr«<  and  %*tond  mortgages— Asiiignment  hy  mortgagee^ 
RighU  of  astigneeM.^  lo  March,  1865,  the  proprietors  of  a  certain 
share  in  a  certoin  village  mortgaged  the  share  to  Rf  giving  him  pos- 
seasion  of  the  share,  and  stipulating  that  the  mortgagee  should  Uke 
the  profits  of  the  share  in  lieu  of  interest,  and  that  the  mortgage 
should  be  redeemed  on  payment  of  the  principal  sum  without  interests 
In  April,  1865,  R  mortgaged  his  rights  and  interests  under  the  mort- 
gage of  March.  1866,  to  5,  retaining  possession  of  the  share.  In  Feb- 
ruary, 1869,  the  proprietors  of  the  share  agaiu  mortgaged  it  to  J2  for 
a  further  loan.  Under  this  mortgage  R  was  entitled  to  take  the  pro- 
fits of  the  share  in  lieu  of  interest,  and  the  mortgage  was  redeeisable 
on  payment  both  of  the  principal  sum  due  thereunder  and  of  that  due 
Tinder  the  mortgsge  of  March,  1865,  without  interest^  or  the  mort- 
gagors were  entitled  to  redeem  a  certain  portion  of  the  share  on  pay- 
ment of  a  proportionate  amount  of  such  snms,  without  interest,  on  a 
particular  day  in  any  year  In  August,  1872,  8  obtained  a  decree  on 
the  mortgsge  of  April,  1865,  directing  the  sale  of  IVs  rights  and  in- 
terests under  the  mortgage  of  March,  1866,  in  satisfaction  of  auch 
decree.  In  May,  1874,  R  assigned  by  sale  to  his  righte  and  inter- 
ests under  the  mortgage  of  February,  1869,  retaining  possession  of 
the  share.  In  April,  1877.  -R*<  rights  and  interests  under  the  mort- 
gage of  March,  1865,  were  sold  in  execution  of  the  decree  of  August^ 
1872,  and  were  purchased  by  5,  who  obtained  possession  of  the  share. 
iWrf  in  asuit  by  against  to  obtain  possession  of  the  share  in 
virtue  of  the  assignment  of  May,  1874,  that,  under  the  circumstances 
of  the  case,  5  was  entitled  as  against  i\r  to  the  possession  of  the  share 
as  first  mortgagee. 

Sahai  Pandey  v.  Sham  Naram 

.  Uavty  hwt^Obligation  on  mortgagee  to  file  oeeeuntM]  In  a 
mortgage  dated  in  1862  of  malikana  fixed  for  the  period  of  settlement,  it 
was  agreed  that  the  mortgagee  should  collect  the  vfllage  Jama,  pay  ike 
Government  demand,  and  take  the  maiikana^  of  i^hioh  ^aact  was  to  be 
received  by  him  as  interest  on  the  money  lent  at  one  per  oent.  per 
mensem,  and  the  balance,  viz.,  Rs.  666  per  annum,  was  to  be  retained  by 
him  as  the  costs  of  collection.  No  accounts  were  to  be  rendered  of  the 
malikana  collected  during  the  time  of  the  mortgagee's  possession. 

If  this  agreement  had  been  a  contrivance  for  securing  to  the  mort-- 
gagee  a  higher  rate  of  interest  than  that  to  which  he  tnisthen  by  law 
entitled,  it  would  have  been  void  under  the  usury  laws  (in  force  under 
Megulati<«  XXXIV  of  1808  until  the  passing  of  Act  XXVIU  of  1866X 
and  would  not  have  prevented  the  accounts  from  being  taken. 

But  as  the  Courts  found  that  the  Ks.  666  per  annum  constituted  m 
fidr  percentage,  which  it  had  been  bond  fide  agreed  should  be  allowed  to 
the  mortgagee  for  the  costs  of  collection,  it  was  hdd  that  the  agreement 
had  been  rightly  treated  as  a  sufficient  answer  to  a  suit  based  on  the 
aB8umpti«)n  that  the  whole  of  the  mortgage-money,  principal  and  inter- 
est would  be  satisfied  if  the  accounts  (contrary  to  the  agreement)  were 
taken  on  the  basis  of  charging  the  mortgagee  with  the  Rs.  566,  or  so  much 
thereof  as  he  should  fail  to  prove  had  been  actually  expended  in  the  col- 
lection. 

If  the  amount  received  by  the  mortgagee  had  been  fiuctuating,  pro- 
duction of  the  accounts  might  haye  been  neceasaiy  lor  a  dacinen  on  thoi 
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^idity  of  the  agreement  set  up.  But  it  could  not  be  said  that  by  no 
agreement  could  a  mortgagee  relieve  himself  from  the  6bligation  of  filing 
accounts  under  the  9th  and  10th  sections  of  Regulation  XXXIV  of  1803; 
and  in  this  case  he  had  done  »o:  the  only  sum  that  he  was  to  receive 
beyond  the  interest  allowed  by  law  being  an  unvarying  balance  found  to 
be  a  fair  allowance  for  the  costs  of  collection. 

Badri  Prasad  v,  Murli  bhar  ...  ...  ...  693 

MOBTGAaE.—«c«  Act  XX  of  1866,8.17.  Act  X  of  1877,  ■.  678.  Act  XV 
of  1877,  8.  4.  Hindu  Uw*  Jurisdiction.  Begistration.   Bes  judicata. 

MUHAMMADAN  hA,W— Dower]  Where  a  Muhammadan  (Shia),  on  his 
marriage,  being  in  poor  circumstances,  fixed  a  **  deferred  "  dower  of 
Bs.  61,000  upon  his  wiff,  and  died  without  leaving  sufficient  assets  to 
pay  such  dower,  and  his  wife  sued  to  recover  the  amount  of  such 
dower  from  his  estate,  held  by  Stuart,  0.  J .,  (Pbabson,  J .  dissenting) 
that,  it  being  nowhere  laid  down  absolutely  and  expressly  by  any 
authority  on  the  Muhammadan  law  that^  however  large  the  dower 
fixed  may  be,  the  wife  is  entitled  to  recover  the  whole  of  it  from  her 
husband's  estate,  without  reference  to  his  circumstsnces  at  the  time 
of  marriage  or  the  value  of  his  estate  at  his  death,  the  plaintiff  was 
only  entitled,  imder  the  circumstances,  to  a  reasonable  amount  ol 
dower. 

Ifdd  by  the  Fall  Bench,  on  appeal  from  the  decision  of  Stuart, 
C.  J.,  that  a  Muhammadan  widow  was  entitled  to  the  whole  of  the 
dower  which  her  deceased  husband  had  on  marriage  agreed  to  give  her, 
whatever  it  might  amount  to,  and  whether  or  not  her  husband  was 
comparatively  poor  when  he  married,  or  had  not  left  assets  suffleient 
to  pay  the  dower-debt. 

Sugra  Bibi  v.  Masuma  Bibi  ...  ^  678 

„  .   Dowet'^IiestituHim  of  conjugal  rights  ']   A  Mu- 

hammadan cannot,  according  to  Muhammadan  law,  maintain  a  suit 
against  his  wife  for  restitution  of  conjugal  rights,  even  after  such 
consummation  with  consent  as  is  proved  by  cohabitation  for  fire 
years,  where  the  wife's  dower  is  prompt"  and  has  not  been  paid. 
Abdool  Skuhkoar  v.  Raheem^oon-nissa  followed. 

Wilayat  Husain  v.  AUah  Bakhi  ...  ...  ...  831 

  Oift— Dower.]   Held  that  the  provisions  of  the 

Muhammadan  law  applicable  to  gifts  made  by  persons  labouring 
under  a  fatal  disease  do  not  apply  to  a  so-called  gift  made  in  lieu  of  a 
dower-debt,  which  is  really  of  the  nature  of  a  sale. 

Qhulam  Mustafa  v.  Hurmat  ...  ...  854 

.  ;  G(/V.J->A  defined  share  in  a  landed  estate  is  a 

separate  property,  to  the  gift  of  which  the  objection  which  attaches 
under  Muhammadan  Law  to  the  gift  of  joint  and  undivided  property  is 
inapplicable. 

Jiwan  Bakhsh  v.  Imtias  Begam  ...  •••  93 

^  Butband  and  wift^DivorcM,— Repudiation  bp 

ambiguous  expression, — Custody  of  minor  children]  Where  a  Muham- 
madan said  to  his  wife,  when  she  insisted  against  his  wish  on  leaving 
hie  house  and  going  to  that  of  her  father,  that  if  she  went  she  was  his 
paternal  uncle's  daughter,  meaning  thereby  that  he  would  not  regard 
her  in  any  other  relationship  and  would  not  receive  her  back  as  his 
wife,  hefd  that  the  expression  used  by  the  husband  to  the  wife,  being 
used  with  intention,  constituted,  under  Muhammadan  law,  a  divorce 
which  became  absolute  if  not  revoked  within  the  time  allowed  by 
that  law. 

Held  also,  the  divorce  having  become  absolute,  the  parties  being 
Smnnisy  that  the  husband  was  not  entitled  to  the  custody  of  his  infant 
daughter  until  she  had  attained  the  age  of  puberty. 

Hamid  Ali  v.  Imthizan  ...  ...  ...  ...  71 

m  Missing  person^ Act  I  of  1872,  t.  108— ilc< 

Vi  of  1871,  8.  24]  Ff  one  of  the  heirs  to  the  property  of  hi^ 
parents  (the  family  being  Muhammadans)  was  missing"  when 
they  died,  and  subsequently  when  the  other  heirs  to  such  property 
Hoed  hii  daughter  M  iorUie  possession  of  »  portion  of  such  property. 
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Af  Ret  up  as  a  defence  to  the  suit  that  her  father  wba  alive,  and  that 
during  his  lifetime  the  plaintiffs  could  not  claim  his  share  in  sach 
portion.  Held  by  Stuart,  C.  J.,  and  Sfankie,  J.,  that  the  suit,  being 
«)ne  to  enforce  a  right  of  inheritance,  must  be  governed  by  the 
MuhammadHn  law  relating  to  a  misting"  person.  Farmcskar  Rai 
V,  Binhethar  Singh  distinguished. 

Held  by  Stuart,  C.  J.,  that,  according  to  Muhammadan  law, 
ninety  years  not  having  elapsed  from  P*b  birth,  his  share  could  not 
be  claimed  by  the  plaintilfs,  but  must  remain  in  abeyance  until  the 
expiry  of  that  period  or  his  death  was  proved. 

Udd  by  Tkarsow,  J.,  and  Spankib,  J.,  that  F,  being  a  •♦missing*' 
person  when  his  parents  died,  his  daughter,  according  to  that  law, 
was  not  entitled  to  hold  hia  share  either  as  heir  or  trustee. 
Hasan  Ali  v  Mahrban 

liUHAMMADAK  LAW.— Pr«-e«p<M>n.]— Where  a  dwelling-house  waa 
sold  as  a  house  to  be  inhabited  as  it  stood  with  the  same  right  of  occu- 
pation as  the  vendor  had  enjoyed,  but  without  the  ownership  of  the 
site,  hdd  that  a  right  of  pre-emption  under  Mnhammadan  law  attached 
to  such  house. 

Zahur  v.  Nur  AU  ...  ...  ...  «m 

MULTIFARIOUS  SUIT.   See  Act  VII.  of  1870. 

MUNICIPAL  COMMITTEE.    Set  Act  XV.  of  1878. 

MUKDKR.    See  Act  XLV.  of  1860,  s.  802. 

NATIVE  INDIAN  BRITISH  SUBJECT.   St9  Act  XL  of  1872. 

NATIVE  STATE.    See  Act  XI  of  1872. 

NON-APPEARANCE  OF  DEFENDANT.    See  Act  X.  of  1877,  s.  99. 

NOTE  OR  MEMORANDUM.    See  Act  IX.  of  1871,  sch.  ii,  art.  62. 

OCCUPANCY-TENANT    See  Act  XVIII.  of  1878.  s.  9. 

PARTICULARS.    See  Act  XV.  of  1859,  ss.  19,  28,  34. 

PARTIESTO  ASUIT^/'oZitica/  Agent^Suptrintendent  of  Raj]  A  suit 
for  property  belonging  to  the  Raja  of  Kota  was  brought  in  the  name 
of  the  "Political  Agent  and  Superintendent  of  the  Kota  State,  ou  the 
part  of  the  Government  of  India.'*  Held  that,  if  the  Raja  was  the 
proprietor  of  the  property,  he  should  have  been  the  plaintiff,  or,  if 
his  right  and  interest  therein  had  passed  to  Government,  the  Got- 
ernment  should  have  been  the  plaintiff,  but  the  Political  Agent  and 
Superintendent  of  the  Kota  State  was  not  entitled  to  sue  for  the 
property. 

Girdhari  Das  v.  Powlett     ...  ... 

,  .  See  Act  X.  of  1877 

PARTITION.   Set  Act  XIX.  of  1873,  ss.  113, 114. 
PATENT.   Set  Act  XV  of  1869. 
PAUPER  SUIT.    See  Act  VilL  of  1859,  8.  309. 
PENALTY.   See  Bond. 

PLAINT.   See  Act  XI.  of  1865.  Act  VIL  of  1870.  Act  X.  of  1877. 
PLEADER.   See  Act  XX.  of  1866. 
POLITICAL  ACiENT.   See  Parties  to  a  suit. 
PRECATORY  TRUST.   S9e  WilL 

PRE-EMPTION — Wajib  uUarz]  The  greater  portion  of  the  lands  of  a 
certain  village  were  divided  into  "  thokes,*'  each  thoke  comprising  a 
certain  amount  of  land,  and  the  rest  of  the  lands  were  held  in  common 
according  to  the  interests  of  the  co-shsrers  in  the  village.  The  wajib-' 
vl  arz  contained  the  f<  Uowing  provision  regarding  the  right  of  pre- 
emption :  *'Each  sharer  is  by  all  means  at  liberty  to  transfer  his 
right  and  share,  but  first  of  all  the  transfer  should  be  effected  by  him 
in  favour  of  his  own  brothers  and  nephews  who  may  be  sharers,  and, 
in  case  of  their  refusal,  io  favour  of  the  other  owners  of  the  thoke." 
Held,  in  a  suit  by  a  sharer  in  one  thoke  to  enforce  a  right  of  pre- 
emption, under  the  wajib-ul-artf  in  respect  of  a  share  in  another  thoke, 
that  the  fact  that  the  pUintiff  in  common  with  all  the  sharers  of  the 
different  thokes  was  a  sharer  in  the  common  lands  did  not  make  her  a 
sharer  in  the  vendor's  thoke,  and  she  had  therefore  no  right  of  pre- 
emption under  the  wajib-wl-arz. 

Maya  Bam  v,  Lachho  M«  M«  ftM 
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PRE-KMPTION.        Act  XIX.  of  1873    Act  X.  of  1877.  Act  XY.of 

1877.   MuhaiDmadan  Law. 
PREROGATIVE  OF  THE  CKOWN.   See  Act  VIII.  of  1869,  s.  809. 
PREVIOUS  ACQUirrAL.   See  Act  XXVL  of  1870,  sa.  8, 46,  54. 
PRISON.   See  Act  XXVI.  of  1870. 
PK0FIT8.    See  Act  XVIIl  of  1873. 

Pli0SB(:UTl0N  FOR  OFFENCE  AGAINST  PQBLIC  JUSTICE.  3ee 
Act  X.  of  1872,  88.  468,  469,  470. 

PUBLIC  OR  ACTUAL  USER.  See  Act  XV.  of  1859. 

RRCORD.OF-RiaHTS.    See  Act  XIX  of  1873,  as.  61, 66,  267. 

RBQISTRATION— Cerlt/^cate  of  SaU^ Mortgage]  Where  the  Subordi- 
nate Judge  of  Dehra  Dun  made  and  signed  the  following  endorsement 
on  a  deed  of  mortgage  of  immoveable  property  : — '*  This  deed  was  pur  • 
chased  on  the  let  December,  1875,  at  a  public  sale  in  the  'Jourt  of  Dehra 
Dun,  by  N  and  if,  plaintifik,  for  Rs.  2,400,  under  special  orders  passed 
hj  the  Court  on  the  23rd  November,  1876,  in  the  case  of  JV  and  K, 
pUdntifb.  against  R,  for  self, andasg^rdian  of  the  heir  in  possession  of  the 
estate  left  by  M*''--held  per  Spamkib,  J.,  that  this  instrument  operated 
as  a  sale^rtificate,  and  consequently,  as  it  related  to  immoveable  proper- 
ty of  the  value  of  Ks.  100  and  upwards,  it  required  to  be  registered. 

Beld  per  OLDTiiLr,  J.— That  as  the  instniment  operated  to  assign 
the  deed  of  mortgage  to  the  auotion-purdiasers,  it  for  the  same  reason 
required  to  be  registered. 

KanahiaLalo  Kali  Din      ...  ...  ...  ^  392 

 .  See  Act  XX  of  1866.  Act  VIII  of  1871.  Act  III  of 

1877.  \ct  X  of  1877,  s.  678. 

REGULATION  XIX  of  1798,  s.  10.   See  Jurisdiction. 

 XLI  of  1796,  8.  10.   See  Jurisdiction. 

BBOOLATION  XVII  of  1806  ' Parol  conditional  mortgage]  AT  made  over 

to  Ot  from  whom  he  had  borrowed  certain  moneys,  certain  land  on  the 
oral  condition  that,  if  such  moneys  were  not  repaid  within  two  or 
three  months,  snch  land  should  become  0*e  absolutely.  Heid  that  as 
three  was  no  deed  of  conditional  mortgage  the -provisions  of  HeguLition 
ZVII  of  1806  were  not  applicable  to  0,  and  he  became  the  owner  of  such 
land  after  the  expiry  of  three  months  from  the  date  on  which  it  was 
made  over  to  him,  in  consequence  of  the  amount  of  the  loan  not  liaving 
been  repaid  to  him. 

Gobar  Dhan  Das  o.  Qokal  Das  ...  •««  •„  688 

— —  8.  8.   See  Mortgage. 

 VI  of  1819.   See  Act  IX  of  1872,  s.  23. 

RENT.FREE  GRANT.   See  Jurisdiclion. 

BBS  JUDICATA.— 5u»< /or reiU  of  the  nature  cognizable  in  a  SmaU  Cauu 
Court, — Determination  of  title,]  The  incidental  determination  of  an  is- 
sue of  title  in  a  suit  for  rent  of  the  nature  cognisable  in  a  Court  of 
Small  Causes  does  not  finally  estop  the  parties  to  such  suit  from  raising 
the  same  issue  in  a  Buit  brought  to  try  the  title. 

Inayat  Khan  v.  Rahmat  Bibi.  ...  ...  •••  97 

 .   Veterminatton  of  title -Act  XIX  of  1863,       8,  9.] 

Where  M  the  recorded  proprietor  of  an  estate  applied  to  have  his  share 
of  such  estate  separated,  and  an  objection  was  made  to  such  separation 
by  /I,  another  recorded  proprietor  of  the  estate,  which  raised  the  question 
of  M*i  proprietary  right  to  a  portion  of  his  share,  and  the  Collector  pro- 
oeeded  under  8.  8,  Act  XIX  of  1863,  to  inquire  into  the  merits  of  such 
objectioni  and  decided  that  M*8  interest  in  such  portion  of  his  share  was 
that  of  a  mortgagee  and  not  a  proprietor,  and  Si  did  not  appeal  against 
■noh  decision  and  it  became  final,  held^  in  a  suit  in  the  Civil  Court  oy  M 
against  H  in  which  he  dddmed  a  declaration  of  his  proprietary  right  to 
such  portion,  that  a  fresh  adindication  of  his  right  was  barred. 

Har  Sahai  Mai  v,  Maharaj  Singh         ...  ...  ...  294 

—  Act  XVIII  of  1878,  *.  91S.'^Determination  Wkder  d,  («) 

of  title,]  S  applied  to  the  Revenue  Court,  under  cl.  (n)  of  s.  96  of  Act 
XVIII  of  1873,  for  the  recovery  of  the  occupancy  of  certain  land,  alleg- 
ing that  the  occupancy  of  such  land  had  devolved  upon  her  by  inheri- 
tance, and  that  the  landholder  had  wrongfully  dispossessed  her.  The 
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landholder  set  np  ns  a  defence  to  this  application  that  8  was  not  entitied 
to  the  occupancy  of  the  land  by  inheritanoe,  but  that  ehe  was  a  tres- 
passer. The  Kevenne  Court  determined  that  5  was  entitled  to  the' 
occupany  of  the  land  by  ioheritiinoe,  and  granted  her  application.  The 
landholder  then  sued  3  in  the  Civil  Court  for  the  ppesession  of  the  land. 

Heldj  per  Pbarson,  J.  and  Tobkeb,  that  the  question  of  tiUe 
to  the  occupancy  of  the  land  was,  with  reference  to  the  decision  of  the 
Revenue  Court,  ret  judicata  and  could  not  again  be  raised  in  the  Civil 
Court. 

Per  Spankib,  J.,  and  Olditeld.  J.,  contra, 

Shin^bhu  Narain  Singh  V.  Bachoha        ...  ...  ...  20Q 

RES  JUDICAT A^Land'holder  and  TeKani^ Determination  of  tide  under 
a  lease  by  a  Revenue  Cowrt  on  an  applieatiom  under  s.  39  of  Act  XVJII 
of  1873]   The  plaintifib  in  this  suit,  land-holders,  had  caused  a  notice 
of  ejectment  to  be  served  on  the  defendants,  their  tenants  und^r  a 
lease,  on  the  gound  that  the  tenancy  had  expired.    The  defendants 
applied  to  the  herenue  Court,  under  s.  39  of  Act  XYIII  of  1873,  con- 
testing their  liability  to  be  ejected  on  the  ground  that  the  lease  was  a 
perpetual  lease.    The  Revenue  Court  held,  with  reference  to  the  word 
iwUwirarC'  cantalned  in  the  lease,  that  the  lease  was  perpetual,  and  the 
defendants  'Mere  not  liable  to  be  ejected.   The  plainti^  thereupon  sued 
in  the  Civil  Court  for  the  cancelment  of  the  word  **  istimrari'*  in  the 
lease,  on  the  ground  that  it  had  been  inserted  fraudulently.   Held,  on 
appeal  from  the  decree  of  the  lower  appellate  Court  dismissing  the  suit  as 
barred  by  the  decision  of  the  Revenue  Court,  that  it  was  not  soibarred, 
the  matter  in  dispute  being  peculiarly  within  the  jurisdiction  of  the' Civil 
Court,  and  not  one  which  a  Revenue  Court  was  competent  finally  to 
determine  on  an  application  under  s.  39  of  Act  XVII 1  of  1873. 

Husain  Shi^  v.  Gopal  Rai   ...  ^.  ...  428 

Determination  of  title  or  of  proprietary  right— Act  XIX 
0/1873,  M.  113,  114.]  In  the  case  of  an  objection  to  a  partition  ^ 
raising  a  question  of  title,  it  is  only  when  the  Collector  or  Assistant 
Collector  records  a  proceeding  declaring  the  rights  of  the  parties, 
after  an  adjudication  of  the  objection  on  its  merito,  that  his  order 
becomes  an  order  under  s.  113  of  Act  XIX  of  1873,  within  the 
meaning  of  s.  114  of  that  Act. 

Where,  therefore,  an  Assistant  Collector  made  an  order  disallow- 
ing  an  objection  to  a  partition  raising  a  question  of  title,  on  the 
ground  that  such  question  had  been  determined  agiiinst  the  objector 
in  a  suit  for  profits  between  the  parlieu,  hdd  that  such  order  was  not 
a  decision  of  a  Court  of  Civil  Judicature,  within  the  meaning  of 
114  of  Act  XIX.  of  1873,  but  that  it  could  be  contested  by  a  soit 
in  the  Civil  Court.  Rameehur  .Rai  v.  Subhbo  Rai  ;  Bukhta  v.  Ganga 
and  hartahai  Mai  v.  Maharaj  Singh  distingnisbed. 

Ashgnr  Ali  Shah  v.  Jhanda  Mai  ...  ,„  —  839 

■   Act  X  of  1877,*.  13.]   MBuedR  in  the  Court  of  the 

Mnnsif  for  a  bond,  allegirg  that  he  had  satisfied  the  bond-debt,  and 
for  a  certain  sum  which  he  alleged  had  been  paid  by  him  to  R 
in  excess  of  the  bond  debt  On  the  24th  November,  1875,  the 
Munsif,  having  taken  an  account  and  found  that  Rs.  188-7-4  of 
the  bond-debt  were  still  due,  made  a  decree  dismissing  the  suit. 
R  appealed  to  the  Subordinate  Judge,  who  on  the  16tk  September, 
1876,  finding  that  Rs.  520-2-2  of  the  bond-debt  were  still  due,  affirmed 
the  Munsil's  decree.  M  appealed  to  the  High  Court  on  the  ground 
that  lin  appeal  by  R  did  not  lie  to  the  Subordinate  Judge,  as  R  was 
not  aggrieved  by  the  Munsif 's  decree.  The  Division  Bench  befoi^e 
which  the  appeal  came,  on  the  10th  August,  1877,  holding  that  R  was 
not  competent  to  appeal  to  the  Subordinate  Judge,  set  aside  the  pro- 
ceedings of  the  Subordinate  Judge.  In  deciding  the  case  the  Division 
Bench  made  certain  observations  to  the  effect  that  the  account  be* 
tween  the  parties  was  not  finally  settled,  but  might  be  taken  again  in 
a  fresh  suit.  In  November,  1877,  M  instituted  a  fresh  suit  sgauist 
jR  to  recover  the  bond  on  payment  of  Us.  188-7-4,  the  sum  found  by 
the  Munsif  in  the  former  suit  to  be  due  by  him  to  R,  heldf  on  tbe 
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qnesiion  whether  the  finding  of  the  Munsif  in  the  former  suit  wns 
floal  and  conclasire  between  the  parties  or  the  account  might  be  again 
€aken,  that  that  finding,  being  a  finding  on  a  matter  directlj  and  sab- 
atantially  in  issue  in  the  former  suit  which  was  heard  and  finally 
decided  by  the  Munsif,  was  final  and  conclusive  between  the  parties 
and  the  account  could  not  be  again  taken. 

Heid  also  that  the  observations  of  the  Division  Bench  in  the 
former  suit  were  mere  **obiier  dicta**  which  did  not  bind  the  Courts 
disposing  of  the  fresh  suit. 

Mohan  Lai  v.  Ram  Dial.  843 

BES  J  UDIC  AT  A — Mof  tgage^Firat  and §econd  morigageen]  In  18tO,  M  grant- 
ed a  certain  person  a  lease  of  a  certain  zamindari  stiare,  for  a  term  of 
j€»rs,  at  an  annual  rent,  Z,  as  the  lessee's  surety,  hypothecating  a 
mauza  called  A  as  security  for  the  payment  of  such  •  rent.  In  1871 
L  gave  £  a  bond  for  the  payment  of  certain  moneys,  hypothecating 
roanza  A  as  secority  for  their  payment.  In  1872,  and  again  in  1873 
Af  obtained  a  decree  in  the  Revenue  Oonrt  a^ain8t  his  lessee  and  L 
his  surety  for  arrears  of  rent.  In  execution  of  the  decree  of  1872 
M  caused  L*$  rights  and  interests  in  mausa  J  to  be  put  up  for  sale, 
and  purchased  them  himself.  In  1874  ^ sued  Zand  M  to  enforce 
bis  lien  on  manza  ^.  if  defended  this  suit  on  the  ground  that  he 
WRS  the  holder  of  a  prior  lien  on  the  property.  The  Court  gave  B 
a  decree  in  1875,  holding  that  he  was  entitled  to  an  order  for  the  sale 
of  the  property,  but  that  it  would  be  competent  to  Jl  to  sne  to  enforce 
his  Jien,  and  that,  when  he  did  so,  the  purchaser  under  B*$  decree 
would  have  the  option  of  discharging  the  first  incumbrance.  The 
property  was  accordingly  put  up  for  sale  in  execution  of  £*a  decree, 
and  was  purchased  by  B  himself.  In  1876  M  sned  L  and  B  to 
enforce  his  lien  on  the  property,  claiming  to  recover  by  the  sale 
thereof  the  amount  of  the  arrears  t>f  rent  awarded  by  the  decrees  of 
1872  and  1873,  together  ^ith  the  costs  awarded  him  in  the  Revenue 
Court,  and  interest,  ffeld,  affirming  the  judgment  of  Stuart,  C.  J*» 
that  the  decree  of  1875  did  not  preclude  M  from  claiming  to  enforce 
hia  lien  on  mauza  A,  nor  was  his  claim  affected  by  the  circumstance 
that  he  had  brought  to  sale  in  execution  of  the  decree  of  the  Revenue 
rv>urt  the  rights  and  interests  of  L  in  that  mauza.  All  that  was  then 
sold  was  the  equity  of  redemption,  which  was  sold  to  satisfy  the 
money-decree  held  by  M.  No  doubt  the  proceeds  of  the  sale  would 
after  satisfaction  of  the  costs  of  the  decree  go  pro  tanto  to  the  satis- 
faction of  the  sums  secured  by  the  first  incumbrance,  but  ilf  by 
selling  in  execution  the  mortgagor's  equity  of  redemption  did  not 
forego  his  incumbrance. 

Betd  also  that  M  oculd  not  enforce  his  lien  for  the  recovery  of 
the  costs  incurred  by  him  in  the  Revenue  Courts,  as  the  surety-bond 
did  not  provide  for  the  payment  of  such  costs ;  that  he  could  enforce 
his  lien  for  the  recovery  of  interest,  as  ttiat  bnnd  did  provide  for  the 
payment  of  interest ;  and  that  the  moneys  realized  by  the  sale  of  the 
equity  of  redemption  of  the  property  in  the  execution  of  the  Reyenue 
Court's  decree  of  1872  must  be  applied,  in  the  first  place,  in  satisfac- 
tion of  the  costs  of  the  Muit  in  which  that  decree  was  made,  and  then 
in  satisfaction  of  the  arrear  sued  for  in  that  suit,  or  the  balance  of 
that  arrear,  and  of  the  arrear  sued  for  in  the  second  suit,  with  in- 
terest at  the  rate  agreed  upon  In  the  surety-bond  from  the  date  of 
the  accrual  of  those  arrears  until  realisation. 

Babu  Lai  v.  Ishri  Parsad  Narain  Singh    ...  682 

BESTITUTION  OF  CONJUGAL  RIGHTS.   See  Mnhammadan  Law. 

BKVBNUR  COURT.   See  Act  X.  of  1877,  s.  82.  Jurisdiction. 

REVI<RSIONEK.   5ee  Hindu  Law. 

REVIEW  OF  JUDGMENT.   See  Act  VIIL  of  1869,  a.  377.  Act  X.  of 

1877,  s  811,  312. 
BIGHT  OF  OCCU  FANCY.   See  Act  X VIIL  of  1 878. 
RIOTING.  See  Act  XLV.  of  1860,  hs.  71, 146, 147,  819, 323. 
8ALBIN  EXECUTION  OF  VECREE-^Warrani^-^ Caveat  Emptor.'^  In 

a  aale  in  the  execution  of  »  decree  of  the  rights  and  intereets  of  n 
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jadginent-<!ebtor  in  nn  estate  of  which  he  is  the  recorded  proprietor  in 
the  reyenae  registers,  it  is  osasi  to  describe  SDch  rights  and  interesu 
in  the  sale-proceedings  as  recorded  in  such  registers,  bat  sach  descrip* 
tion  does  not  amount  on  the  part  of  the  decree-holder  or  the  officer 
conducting  the  sale  to  a  warrant j  that  sach  rights  and  interests  are 
correctlr  described. 

Where,  therefore,  according  to  the  nsual  practice,  the  rights  and 
interesu  of  a  jadgment-debtor  in  a  share  of  a  Tillage  of  wtiich  he  was 
the  recorded  proprietor  in  the  reYenoe  registers,  were  proclaimed  for 
sale  in  the  ezecatioo  of  a  decree  and  sold*  described  as  recorded,  and 
the  sons  of  the  jodgment-debtor  sabseqaentlj  sued  the  auction- 
parchaiter  to  recover  their  interests  in  such  share  and  obtained  a  decree 
for  sach  interests,  and  the  auction  purchaser  thereupon  sued  the  decree- 
holder  for  a  refund  of  the  pnrchase-monej  proportionate  to  such  inter- 
ests and  for  the  costs  of  defending  such  suit,  kM  there  being  no  f rand 
or  misrepre«ent«tion  on  the  part  of  the  decree-holder,  or  any  thing  of 
an  exceptional  nature  showing  an  express  or  implied  warranty  on  his 
part,  that  the  suit  was  not  maintainable.  Nedktmik  Saheer,  Atrnm 
Mathoo  distinguished. 

Bara  Narain  Singh  v  Mahtab  Bibi       ...  m*  828 

SALE  IK  EXECUTION  OF  DECREE..  See  Act  VHI  of  1859.  Act 
XVIII  of  187$.  Act  X  of  1877.  Act  XV  of  1877.  Hindu  Law. 
Mortgage 

SALE-PROCEEDS    See,  Act  Vin  of  1859,  s.  309. 

hANCTION  FOR  PROSECUTION.   5«  Act  X  of  1872. 

8ECOND  APPEAL.   See  Act  X  of  1877.   Suit  of  the  nature  cognisable 

in  Small  Cause  Court. 
SECURITY  FOR  GOOD  BEHAVIOUR.    5e«  Act  X  of  1872,  s.  506. 

 FOR  KEEPING  THE  PEACE    See  Act  X  of  1872,  s.  489. 

 FO  K  COSTS.   See  Act  X  of  1877,  ss.  258,  610. 

SENTENCE.   See  Act  XLV  of  1860,  s.  802. 

SEPARATE  SUIT.    See  Act  X  of  1877,  s.  244. 

SET-OFF.   See  Act  X  of  1877,  s.  111. 

Ht'ECIAL  LEAVE  '^O  APPEAL    See  Act  XX  of  1865. 

8 PEOIFIC  PERFORM  ANCE  OF  CONTRACT.   See  Act  XV  of  1877,  fldi. 

ii,  arts.  118, 136. 144. 
SPLEEN  DISEASE.   See  Act  XLV  of  I86a 

STOLEN  PROPEKTT.  See  Act  X  of  1872.  ss.  4, 297, 415, 416,  417,  418, 
419,  420. 

STAT.  11  AND  12  VICT,  C.  21,  ss.  21,  24,  26,  32-**  Vclwitar^'amoeyemee 
by  /at Wseae]  Where  two  days  before  a  person  was  adjudicated  an 
insolTcnt  and  his  property  bad  by  order  Tested  in  the  Offlcud  Assignee^ 
under  the  proyisions  of  Stat.  11  and  12,  Vict  c  21,  snch  person  had, 
not  snontaneonsly,  bnt  In  consequence  of  being  prened,  assigned  to  a 
particular  creditor  certain  property,  held  by  Stciart  C.  J.,  that  sooh 
assignment  was  not  **  Yolnntary  "  within  the  meaning  of  s.  24  of  that 
Statute,  and  was  therefore  not  fraodulent  and  void  under  that  section 
as  against  the  Otllcial  Assignee. 

Held  by  Pkarsoit,  J.,  that  snch  sssignment  was  not  a  rolnntary 
one  in  the  sense  that  it  was  msde  spontaneously  without  pressure,  bnt 
as  the  Testing  order  was  not  passed  on  a  petition  by  the  insolyent  for 
his  discharge  that  section  was  not  relerant  to  the  case. 

HheoPrasadv  A.  R  Miller,  OfBdal  Assignee  to  the  Hi^  Oonrl^ 
Calcutta     ...  .  ...  ...  ,^  ^474 

SUIT,  DATE  OF  INSTITUTION  OF.  See  Limitation. 

 TRANSFER  OF.   See  Limitation. 

SUIT  OF  THE  NATURE  COGNIZABLE  IN  SMALL  CAUSE  COURT.- 
Haq-i-chaharum— 5eeoii<f  Appeal.']  A  soit  by  a  samindar  for  one-fourtti 
of  the  price  of  trees  cut  by  tenants  is,  when  based  upon  contract,  one 
of  the  natnre  cognizable  in  a  Court  of  Small  Causes,  and  eooasp 
quently,  where  the  amount  claimed  is  under  flye  hundred  rupees,  no 
seeond  appeal  lies  in  snch  a  suit.  The  principle  laid  down  in  Nmntm 
T.  The  Board  qf  Meten^e  followed. 

Hari  Singh  v  fialdeo  Singh ^  ^  ^  $H 

 See  Act  XXIU  of  1861. 
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TENANT  AT  A  FIXKO  RATK.    Sen  Act  XVIIL  of  1878.  •.  a. 
TITLE  ACQUIRED  UNDER  Act  IX.  of  1871.   See  Act  XV.  of  1877,  t.  % 
Bch.  ii.,  No.  64. 

 DETERMINATION  OF.   Set  Res  judicatA.  Act  XVIIK  of  1873, 

s.  95 

TREES.   See  Landlord  and  tenant. 

TRIAL  BY  THE  COURT  OF  SESSION.    See  Act  I.  of  1872,  as.  30,  83. 

TRIAL  OF  MORE  THAN  ONE  OFFENCE  Joinder  of  charge*— Limit 

of  eomncUon^AoCX  of  1872,  ««.  314,  452,  454,  455.J  Htld  that,  where 
io  the  course  of  one  and  the  same  transaction  an  accused  person 
appears  to  have  committed  seyerai  acts,  directed  to  one  end  and  object, 
which  together  amount  to  a  more  serious  offence  than  each  of  them 
taken  individuallj  by  itself  would  constitute,  aHhough  for  purposes 
of  trial  it  may  be  conTcnient  to  vary  the  form  of  charge  and  to 
designate  not  only  the  principal  but  the  subsidiary  crimes  alleged  to- 
have  been  committed,  yet  in  the  interests  of  simplicity  and  oonve- 
cience  it  is  best  to  concentrate  the  conviction  and  sentence  on  tha 
gravest  offence  proved. 

Where,  therefore,  a  person  who  broke  into  a  house  by  night  and 
committed  theft  therein  was  charged  and  tried  for  offences  under  ss.  380 
and  457  of  the  Penal  Code,  and  was  convicted  of  both  those  offences, 
and  punished  for  ^h  with  rigorous  imprisonment  for  eighteen  months, 
the  Court  convicted  him  of  the  offence  under  s.  457  and  sentenced  hini- 
to  rigorous  impritonment  for  three  years,  and  acquitted  him  of  the 
offence  under  s.  380. 

Empress  of  India  o.  Ajodhia  ...  ...  ...  64# 

TVLVST-^Wajib'Ul-arz'-^Abiconding  co^harers.']  Where  a  clause  of  the 
wajib'ul-arz  of  a  village  stated  in  general  terms  that  absconders 
from  such  village  should  receive  back  their  property  on  their  return, 
and  certain  persons  who  absconded  from  such  village  before  such 
wajib^-arz'Cfifks  framed  sued  to  enforce  such  clause  against  the  pur- 
chaser of  their  property  from  the  co-sharcr  who  had  taken  possession 
of  it  on  their  absconding,  and  who  was  no  party  to  such  vajib-ul- 
arz,  alleging  that  their  property  bad  vested  in  such  cu>sbarer  in  trust 
for  them,  held  that  before  such  co-sharer  could  be  taken  to  have 
held  their  property  as  a  trustee  there  must  be  evidenee  that  he 
accepted  Mch  trust,  and  this  fact  could  not  be  taken  as  proved  by  the 
wajib  ul  arz. 

Held  also  that,  assuming  the  trust  to  be  established,  as  the  pur- 
chaser had  purchased  in  good  faith  for  value  and  without  notice  of 
the  trust,  and  was  not  the  representative  of  such  co-sharer  within  tha 
meaning  of  s.  10  of  Act  IX  of  1871,  and  had  been  more  than  twelve 
years  in  possession,  the  suit  was  b<urred  by  limitation. 

Piarey  Lai  v.  Saliga  ...  ...  .••  ...  Z94 

■   Wqfib.td-arz — Absent  share-holders]    Held  that  a  Tillage 

administration-paper  which  provides  for  the  surrender  to  absent  share- 
holders  on  their  return  to  the  village  of  the  lands  formerly  held  by 
them  does  not  necessarily  constitute  a  valid  trust  in  their  favour, 
although  it  may  be  evidence  of  such  a  trust. 

Where  a  village  administration- paper  provided  for  the  surrender 
to  certain  absent  share-holders  on  their  return  to  the  village  of  the 
land%  formerly  held  by  them,  but  did  not  contain  any  declaration  of  a 
trust  as  existinic  between  such  absent  share-holders  and  the  ocoupiera 
of  their  lands  at  the  time  such  administration-paper  was  framed,  held 
that  the  administration-paper  could  noi  be  regarded  as  evidence  of  » 
pre-existing  trust  between  such  persons,  nor  aa  an  admission  of  such- 
a  trust  by  such  occupiers. 

Harbhaj  v.  Gumani  •••  ...  ...  ...  4tS 

—  Asngnmeni  by  Trustee$'^ Limitation]   In  1840  tlie  purchasers  and 

recorded  proprietors  of  a  four  biswas  ahare  of  a  certain  village  caused 
a  statement  to  be  recorded  in  the  vilUige  record-of -rights  to  the  effect 
that  B  claimed  to  be  the  proprietor  of  a  moiety  of  such  share,  and 
that  they  were  willing  to  admit  his  right  whenever  he  paid  them  a 
moiety  of  the  sum  wUdi  they  had  paid  in  respect  of  the  arrears  of  re 
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▼enue  doe  on  such  share.  In  1 843  ilf  parchued  such  share  and  became 
its  recorded  proprietor.  In  1877  the  son  of  sued  the  represen- 
tative of  if,  for  possession  of  a  moiety  of  such  share,  alleging,  with 
reference  to  the  statement  recorded  in  the  record-of-rights»  that  such 
moiety  had  vested  in  assignors  in  trust  to  surrender  it  to  B  or  his 
heirs  on  psyment  of  a  moiety  of  the  sum  they  had  paid  on  account  of 
revenue,  and  paying  into  court  a  moiety  of  such  sum.  Beld  that  that 
statement  could  not  be  regarded  as  evidence  of  the  alleged  trust,  and 
that,  assuming  that  the  alleged  trust  existed,  the  suit  was  barred  by 
limitation,  M  having  parcliased  without  notice  of  the  trust  aod  for 
valuable  consideration. 

Kamal  Singh  v  Oatul  Fatima  ...  m* 

U8UFRUCTUABY  MORTGAGE.   5ee  Mortgage. 

VALUATION  OF  SUIT.   See  JurisdicUon. 

VENDO R  AND  PURCHASER^i'SrsI  and  9eeond pwrdkawen.J  The  proprio' 
tor  of  certain  iounoveable  property  conveyed  it  first  to  one  persoa 
and  then  to  another.  The  first  purchaser  sued  the  vendor  and  the 
second  purchaser  for  the  possession  of  the  property,  alleging  that  he 
had  been  put  in  possession  of  it  but  had  been  ousted  by  the  second  pur- 
chaser. Held  that  the  first  sale  was  not  void  by  reason  of  the  non-pay- 
ment of  the  purchase-money,  and  that  the  second  sale  being  invalid 
as  having  been  made  by  a  person  who  had  no  rights  and  intereits  re- 
maining in  the  property,  the  second  purchaser  was  not  a  representa- 
tive of  the  vendor  and  entitled  to  receive  the  purcfaase-BKmey  found 
to  be  still  due  to  him  from  the  first  purchaser,  and  to  retain  poaaeaaioo 
of  the  property  until  the  receipt  of  that  purchasennoney. 
Ram  LaJLhan  Rai  .BandanRai 

 Mortgage.    Act  XV  of  1877. 

VOLUNTARILY  CAUSING  HURT.  See  Act  XLV.  of  1860,  aa.  290, 
304,  321.  323 ;  and  ss.  304,  304A.  322.  325. 

VOLUNTARY  CONVEYANCE  BY  INSOLVENT.  Sec  Stat.  li  and  12 
Vict.,  C.  21,  8S.  21,  24.  26,  32. 

WAIVER.   See    Act  iX  of  1871,  sch.  u,  No.  75. 

WAJIB-UL-ARZ.  See  Act  IX.  of  1871,  s.  10.  Act  XIX  of  1878,88. 
61,  65,  91,  257.   Pre-emption.  Trust. 

WARRANT  CASE.    See  Act  XLV  of  1860,  s  161. 

WARRANTY.   See  Act  X.  of  1877,  ss.  312, 315.   Sale  in  execution. 

WlLL^ConetrucUon  Prerat^  Trueq    W.  R,,  by  his  will,  left  to  his 

wife,  JIf  A.  R.^ihe  whole  of  his  property  in  the  confidence  that  she 
would  act  justly  to  their  children  in  dividmg  the  same  when  no  longer 
required  by  her.  M.  A.  i?.,  by  her  will,  left  to  their  children  certain 
portions  of  such  property,  leaving  to  their  child  A,  C.  R,,  amongst 
other  things,  certain  banking  sharea.  1  hese  shares  were  attached  in 
the  execution  ot  a  decree  against  the  executors  to  her  estate  as  belosg. 
ing  to  such  estate.  Beld  that  she  took  under  her  husband's  will  a 
life  interest  only  in  his  property  with  a  power  of  appointment  in  fa- 
Tour  of  the  children,  and  *hat  the  shares  belonged  to  A,  C.  i?.,  and 
could  not  be  sold  in  execution  of  the  decree  as  part  of  Uie  estate  ot 
M,  A.  B. 

Raynor  v.  The  Mussoorie  Bank  ••• 
WRONGFUL  DISPOSSESSION  OF  LAND,  Su  Act  XVIIIof  1873,8. 95* 
cl.  (w)  and  («). 
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